
Antitrust

by Michael Eric Ross*

The federal antitrust output of the Eleventh Circuit' in 1986 continued
the trend of the past several years.2 There were just eight decisions in
civil antitrust actions,3 and in six of these cases the court of appeals ruled
in favor of defendants.' Indeed, plaintiffs' two 'victories' were limited to
surviving motions to dismiss.'

The authorship of last term's antitrust opinions also indicates the de-
clining importance of private antitrust litigation in the Eleventh Circuit,
and throughout the country for that matter.' Active or senior members of
the court wrote only two of the decisions in 1986,' whereas three came

* Partner in the firm of King & Spalding, Atlanta, Georgia. University of Florida (A.B.,
1971); Harvard University (J.D., 1974). Member, State Bar of Georgia. The opinions ex-
pressed in this Article are the personal views of the author.

1. Of the Eleventh Circuit's twelve active judges, only Judges Clark and Edmondson did
not sit on any of last term's panels.

2. See, e.g., Ross, Antitrust, 37 MERCEB L. REv. 1197, 1197 (1986); Ross, Antitrust, 36
MzncsE L. Rev, 1101, 1101 (1985); Ross, Antitrust, 35 MERcER L. REv. 1091, 1091 (1984).

3. See United States v. Fitapelli, 786 F.2d 1461 (11th Cir. 1986). The appellate court in
Fitapelli overturned defendants' convictions for conspiring to fix prices and allocate cus-
tomers in the garbage business in Pinellas County, Florida on the ground that the indict-
ment did not sufficiently allege that defendants were operating "in the flow of commerce" to
permit the admission of evidence, jury instructions, or argument on this theory of jurisdic-
tion. Id. at 1463.

4. See Commuter Transp. Sys. v. Hillsborough County Aviation Auth., 801 F.2d 1286
(11th Cir. 1986) (reversing denial of summary judgment); Rivers v. Campbell, 791 F.2d 837
(11th Cir. 1986) (per curiam) (affirming summary judgment); Executive Town & Country
Serv. v. City of Atlanta, 789 F.2d 1523 (11th Cir. 1986) (affirming bench decision); Falls
Chase Special Taxing Dist. v. City of Tallahassee, 788 F.2d 711 (11th Cir. 1986) (per curiam)
(affirming summary judgment); Auton v. Dade City, 783 F.2d 1009 (11th Cir. 1986) (af-
firming bench decision); National Bancard Corp. (NaBanco) v. VISA U.S.A., 779 F.2d 592
(11th Cir.) (affirming bench decision), cert. denied, 107 S. Ct. 329 (1986).

5. See St. Joseph's Hosp. v. Hospital Corp., 795 F.2d 948, 957 (11th Cir. 1986); Tiftarea
Shopper, Inc. v. Georgia Shopper, Inc., 786 F.2d 1115, 1118 (11th Cir. 1986) (per curiam).

6. See Ross, Antitrust, 37 MERCS L. Rev. 1197, 1197-98, 1206 (1986).
7. See Auton, 783 F.2d 1009; NaBanco, 779 F.2d 592.
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from district judges sitting by designation s and three others were per
curiam,'

On the other hand, the Eleventh Circuit's 1986 antitrust docket stands
out in two respects. First, the court took to heart the Supreme Court's
recent relaxation of the criteria for invoking the 'state action' doctrine"0

by (i) summarily affirming three judgments for defendants on this
ground," and (ii) holding that a court's denial of a motion for summary
judgment by a defendant claiming 'state action' immunity is immediately
appealable as a 'collateral order' under 28 U.S.C. § 1291.12 Second, the
Eleventh Circuit perceptively applied the changing concepts of 'per se'
and 'rule of reason' analysis s to conclude that the uniform interchange
fee charged by the VISA credit card system does not constitute either per
se illegal price fixing or an unlawful restraint of trade. " Each of these two
developments will be examined first, after which this survey will briefly
review the remainder of the Eleventh Circuit's 1986 antitrust workload.

I. STATE ACTION

In Town of Haltie v. City of Eau Claire," the Supreme Court resolved
the uncertainty that some of its earlier 'state action' decisions" had cre-
ated by ruling that municipalities, unlike private parties and state or lo-
cal government agencies or officials,"' do not have to prove that their al-

8. See Commuter Transp. Sys., 801 F.2d 1286; St. Joseph's Hosp., 795 F.2d 948; Exec-
utive Town & Country Serv., 789 F.2d 1523.

9. See Rivers v. Campbell, 791 F.2d 837 (11th Cir. 1986) (per curiam); Falls Chase Spe-
cial Taxing Dist. v. City of Tallahassee, 788 F.2d 711 (11th Cir. 1986) (per curiam); Tiftarea
Shopper, 786 F.2d 1115.

10. See Town of Hallie v. City of Eau Claire, 471 U.S. 34, 39-40 (1985); Southern Motor
Carriers Rate Conf. v. United States, 471 U.S. 48, 55-57 (1985). But cf. 324 Liquor Corp. v.
Duffy, 107 S. Ct. 720, 725-26 (1987) (New York liquor posting statute does not confer state
action immunity on complying retailers).

11. See Executive Town & Country Serv., 789 F.2d at 1529-30; Falls Chase Special
Taxing Dist., 788 F.2d at 712-13; Auton, 783 F.2d at 1010-11.

12. Commuter Transp. Sys., 801 F.2d at 1290 (construing 28 U.S.C. § 1291 (1982 &
Supp. III 1985)).

13. See, e.g., FTC v. Indiana Fed'n of Dentists, 106 S. Ct. 2009, 2017-18 (1986); North-
west Wholesale Stationers v. Pacific Stationery & Printing Co., 472 U.S. 284, 288 (1985); see
also Areeda, The Changing Contours of the Per Se Rule, 54 ANTRusT L.J. 27 (1985); Note,
Unravelling the Current Rule for Applying the Per Se Rule: Explanations, Solutions, and
a Proposal, 10 J. CoRp. L. 1051 (1985).

14. National Bancard Corp. (NaBanco) v. VISA, 779 F.2d 592, 603 (11th Cir.), cert. de-
nied, 107 S. Ct. 329 (1986).

15. 471 U.S. 34 (1985).
16. See Community Communications Co. v. City of Boulder, 455 U.S. 40 (1982); Califor-

nia Retail Liquor Dealers Ass'n v. Midcal Aluminum, Inc., 445 U.S. 97 (1980).
17. See, e.g., 324 Liquor Corp. v. Duffy, 107 S. Ct. 720, 725-26 (1987); Southern Motor
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leged antitrust misconduct was actively supervised by the state to bring it
within the state action doctrine."8 "Rather, to obtain [antitrust] exemp-
tion, municipalities must [only] demonstrate that their anticompetitive
activities were authorized by the state 'pursuant to state policy to dis-
place competition with regulation or monopoly public service.' " Put dif-
ferently, a municipality is entitled to state action immunity if it shows
that "it is engaging in the challenged activity pursuant to a clearly ex-
pressed state policy."2

Moreover, the court in Town of Hallie confirmed that this "clearly ar-
ticulated and affirmatively expressed ... state policy'" 2 need not be ex-
plicitly stated by the state legislature. 22 It is instead enough if the regula-
tory scheme in question inherently "displace[s] unfettered business
freedom"22 or if the pertinent statutory provisions plainly reveal that the
legislature contemplated that its grant of authority to the municipality
could have anticompetitive consequences.'

In light of these principles, the Eleventh Circuit had no trouble in
Auton v. Dade City" in affirming the decision of the trial court that the
state action doctrine shielded from antitrust liability an ordinance of de-
fendant municipality prohibiting any construction of private water wells
within the city limits.2 Not only had the Florida legislature determined
that "municipalities, counties, and regional water authorities are to have
the primary responsibility for water supply . ,,12 'but also the relevant
statutes included a provision that:

a private company or municipality shall not construct any (water] system
... authorized to be constructed hereunder in the event that a system
... of a similar character is being actually operated by a municipality or
private company in the municipality or territory immediately adjacent
thereto, unless such municipality or private company consents to such
construction.

28

The Auton opinion also largely disposed of the claims made in Falls

Carriers Rate Conf. v. United States, 471 U.S. 48, 57 (1985).
18. 471 U.S. at 46-47.
19. Id. at 38-39 (quoting City of Lafayette v. Louisiana Power & Light Co., 435 U.S. 389,

413 (1978) (plurality opinion)).
2o. Id. at 40.
21. City of Lafayette, 435 U.S. at 410 (plurality opinion); accord, e.g., 324 Liquor Corp.,

107 S. Ct. at 725.
22. 471 U.S. at 42.
23. New Motor Vehicle Bd. v. Orrin W. Fox Co., 439 U.S. 96, 109 (1978).
24. 471 U.S. at 42-44.
25. 783 F,2d 1009 (11th Cir. 1986).
26. Id. at 1010-11.
27. FLA. STAT. § 373.196(2) (1985).
28. Id. § 180.06(3).
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Chase Special Taxing District v. City of Tallahassee.2 ' In Falls Chase,
defendant had attempted to monopolize the provision of water and sew-
age treatment services in Leon County, Florida, by unsuccessfully oppos-
ing plaintiffs' application for a permit to construct its own water and sew-
age treatment systems.30 Specifically, the appellate court, in following
Auton, said it would "similarly hold that these statutory provisions evi-
dence a clearly expressed state policy favoring the City's actions in our
case.1

3 1

Nor did the panel in Falls Chase have any difficulty in rejecting plain-
tiffs' additional argument that the city had acted outside of its state au-
thorization by failing to enact a statutorily prescribed ordinance creating
a zone or area within which the city provides utility services. 3 In line
with the reasoning of the Eighth Circuit in Scott v. City of Sioux City,33

the Eleventh Circuit in Falls Chase concluded that this slight departure
from state-mandated procedure "is not sufficient to strip the city of
immunity."3&

Plaintiff in Executive Town & Country Services v. City of Atlanta"
was no more successful in seeking to invalidate, under the Sherman Act,"
an Atlanta ordinance that raised the minimum fare for limousine service
between Atlanta International Airport and the downtown convention area
from $18 to $50.31 Finding in the applicable statutes that "no doubt...
the City of Atlanta was authorized by the State of Georgia to regulate the
rates for public transportation,"" the court of appeals agreed with the
district court that the city was entitled to summary judgment on its state
action defense.3

9

Local governmental regulation of limousine airport service was simi-
larly the target of antitrust attack in Commuter Transportation Systems
v. Hillsborough County Aviation Authority." Following the State Public
Service Commission's withdrawal of authority over airport ground trans-
portation services, defendant Authority elected to maintain the status
quo in licensed limousine service for three and a half years while it put
together its own airport ground transportation policy and completed con-

29. 788 F.2d 711 (11th Cir. 1986) (per curian).
30. Id. at 712.
31. Id. at 714.
32. Id. (construing FLA. STAT. § 180.02(3) (1985)).
33. 736 F.2d 1207, 1215-16 (8th Cir. 1984), cert. denied, 471 U.S. 1003 (1985).
34. 788 F.2d at 714.
35. 789 F.2d 1523 (11th Cir. 1986).
36. 15 U.S.C. §§ 1-7 (1985).
37. 789 F.2d at 1527-28.
38. Id. at 1529.
39. Id. at 1530.
40. 801 F.2d 1286 (11th Cir. 1986).



ANTITRUST

struction of additional parking garage space. Pursuant to this morato-
rium, the Authority refused to enter into a contract with plaintiff for the
pickup of unreserved passengers at Tampa Airport.4' Plaintiff then
brought suit alleging that the Authority had conspired with plaintiff's
competitors to exclude it from this business in violation of federal and
state antitrust laws. 42 After nearly five years of exhaustive discovery, the
Authority moved for summary judgment on the basis of, inter alia, the
state action doctrine.4

' The trial court denied this motion, and it also de-
clined to certify the order for interlocutory appeal pursuant to 28 U.S.C.
§ 1292(b).

44

The Eleventh Circuit scheduled an expedited appeal. In a significant
ruling apparently of first impression, the court held that a denial of sum-
mary judgment to an antitrust defendant asserting state action immunity
can immediately be appealed as a "collateral order" under 28 U.S.C. §
1291.45 Drawing on the Supreme Court's decision in Mitchell v. Forsyth 4

that allowed immediate appeal of a pretrial denial of qualified govern-
mental immunity,' 7 the court of appeals explained: "Absent state [action]
immunity local officials will avoid decisions involving antitrust laws which
would expose such officials to costly litigation and conclusory allegations.
The purpose of the state action doctrine is to avoid needless waste of
public time and money."4 8 In short, the Eleventh Circuit concluded that
the state action doctrine, no less than the defense of qualified governmen-
tal immunity, is intended to provide "'immunity from suit rather than a
mere defense to liability.',4
I Once past this threshold problem of appealability, the panel quickly

accepted the Authority's state action defense. First, the appellate court
determined that the Authority met the 'clearly expressed state policy'

41. Id. at 1288. Plaintiff did not need a contract from the Authority to pick up pre-
reserved passengers. Id.

42. Id.
43. Id.
44. Id. at 1289. See 28 U.S.C. § 1292(b) (1982 & Supp. 1985).
45. 801 F.2d at 1289. See 28 U.S.C. § 1291 (1982 & Supp. 1985). The Eleventh Circuit

held, "District court orders constitute 'final decisions,' appealable under 28 U.S.C. § 1291 as
,collateral orders' if they (a) are 'effectively unreviewable' on appeal after trial; (b) conclu-
sively determine the disputed question; and (c) resolve an important issue completely sepa-
rate from the merits of the action." 801 F.2d at 1289 (quoting Coopers & Lybrand v. Live-
say, 437 U.S. 463, 468 (1978)). See, e.g., Coopers & Lybrand, 437 U.S. at 468; Cohen v.
Beneficial Indus. Loan Corp., 337 U.S. 541, 546 (1949).

46. 472 U.S. 511 (1985).
47. Id. at 524-30; see also Nixon v. Fitzgerald, 457 U.S. 731, 741-44 (1982) (denial of a

substantial claim of absolute immunity is an order appealable before final judgment).
48. 801 F.2d at 1289 (citation omitted).
49. Id. (quoting Mitchell, 472 U.S. at 526) (emphasis by Supreme Court).
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test s because it "was authorized by the state to negotiate contracts with
businesses as it may deem necessary for the development and expansion
of the airport and to grant concessions, upon such terms and conditions
as it shall deem proper." ' Next, the Eleventh Circuit ruled that the Au-
thority "is analogous to a municipality, 52 and hence, it did not have to
demonstrate "[aictive state supervision" 2 of its freeze on new limousine
service contracts to qualify for state action immunity." Yet, the court of
appeals further found "sufficient state supervision here"" through the
governor's appointment of, and power to remove for cause, all of the regu-
lar members of the Authority." Just for good measure, the Eleventh Cir-
cuit added that plaintiff had failed to come forward with adequate evi-
dence of the alleged conspiracy between the Authority and other
limousine operators to warrant trial on this claim."7

I. VISA INTERCHANGE FEE

Three years ago, the Supreme Court acknowledged in NCAA v. Board
of Regents of the University of Oklahoma" that "no bright line
separat[es] per se from Rule of Reason analysis."' 9 The distinction be-
tween 'per se' and 'rule of reason' antitrust scrutiny has subsequently be-
come even more blurred as the traditional per se offenses have continued
to erode'0 under the assault of the 'Chicago school' of economists and

50. See supra text accompanying notes 19-24.
51. 801 F.2d at 1289.
52. Id. at 1290.
53. Id.
54. Id.; see Deak-Perera Hawaii, Inc. v. Department of Transp., 745 F.2d 1281, 1282 (9th

Cir. 1984) (active state supervision is not required for a state agency to be insulated by the
state action doctrine), cert. denied, 470 U.S. 1053 (1985); see also supra text accompanying
notes 15-20.

55. 801 F.2d at 1290.
56. Id. at 1290-91.
57. Id. at 1291 (citing Matsushita Elec. Indus. Co. v. Zenith Radio Corp., 106 S. Ct. 1348

(1986), and Monsanto Co. v. Spray-Rite Serv. Corp., 465 U.S. 752 (1984)).
58. 468 U.S. 85 (1984).
59. Id. at 104 n.26.
60. See, e.g., 49er Chevrolet, Inc. v. General Motors Corp., 803 F.2d 1463 (9th Cir. 1985)

("[Alilegations of vertical price-fixing are generally evaluated under the 'rule of reason'
rather than considered to be per se antitrust violations." Id. at 1468); Rothery Storage &
Van Co. v. Atlas Van Lines, 792 F.2d 210, 216-30 (D.C. Cir. 1986) (Bork, J.) (concerted
refusal of agents of national van lines to deal with competitors that did not transfer their
independent operations to separate and distinct companies was not a per se illegal group
boycott or an unreasonable restraint of trade when the van line had only 6% of an uncon-
centrated national market, and the policy enhanced the van line's efficiency by eliminating
"free riders'), cert. denied, 107 S. Ct. 880 (1987).
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their adherents in the current Administration and on the federal bench."
The Eleventh Circuit last term in National Bancard Corp. (NaBanco) v.
VISA U.S.A., 62 contributed to the blurring between per se and rule of
reason antitrust analysis in affirming the holdings of the lower court."
The court of appeals held that the standard interchange fee that the
VISA credit card system imposes is neither per se illegal price fixing nor
an unlawful restraint of trade under the rule of reason."

Bank credit card transactions, including transactions with VISA cards,
generally involve four different entities: "(1) cardholders who use the
cards to purchase goods or services; (2) merchants who accept the cards
in exchange for goods or services; (3) banks that issue cards to cardhold-
ers (card-issuing banks); and (4) banks that contract with merchants to
accept the cards (merchant-signing banks)."" Approximately fourteen
percent of the over 13,000 banks in the VISA system, however, are 'pro-
prietary' members that both issue cards and contract with merchants."
Thus, only three entities participate in transactions when one of these
proprietary members has signed on both the cardholder and the
merchant, as is often the case in a card-issuing bank's community.N

In a typical four-party VISA transaction, the merchant-signing bank
'buys' the receivable from the merchant at a discounted amount (the
'merchant discount') and then 'interchanges' it with the card-issuing
bank, which in turn bills the cardholder for the purchase in accordance
with the terms of their contract. The card-issuing bank charges a fee to
the merchant-signing bank for this 'interchange,'" which in the VISA sys-

61. See generally Campbell, The Antitrust Record of the First Reagan Administration,
64 TEx. L. REv. 353 (1985); Hovenkamp, Antitrust Policy After Chicago, 84 MIcH. L Ray.
213 (1985). For a forceful criticism of this 'new economic wisdom,' see Comanor, Vertical
Price-Fixing, Vertical Market Restrictions, and the New Antitrust Policy, 98 HARv. L. REv.
983 (1985).

62. 779 F.2d 592 (11th Cir.), cert. denied, 107 S. Ct. 329 (1986).
63. The district court opinion was unusually comprehensive, running more than 30

pages. See National Bancard Corp. v. VISA U.S.A., 596 F. Supp. 1231 (S.D. Fla. 1984), aff'd,
779 F.2d 592 (11th Cir.), cert. denied, 107 S. Ct. 329 (1986).

64. 779 F.2d at 603.
65. Id. at 594.
66. Id. at 595. The sole material difference between proprietary and 'agent' members is

that only the former can vote for or serve on VISA's board of directors. Nevertheless, VISA
members voluntarily choose their class of membership. Id.

67. Id. at 594 & n.2.
68. Id. at 594-95. The interchange fee is ostensibly designed to shift to the merchant-

signing bank some of the costs that fall wholly on the card-issuing bank, for example, the
risk of loss from nonpayment by cardholders, the low or nonexistent user fee, and the ex-
pense of permitting cardholders to avoid entirely any interest payment by paying their ac-
counts in full within the 'convenience period' before the next bill. Id. at 595.
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tem is known as the 'Issuer's Reimbursement Fee' or 'IRF.'as For the
merchant-signing bank to profit from the arrangement, its merchant dis-
count must exceed the IRF.7 0

By contrast, the card-issuing bank does not charge an IRF in three-
party transactions since no interchange occurs.71 This cost savings allows
proprietary members of VISA to reduce their merchant discount on such
'on-us' transactions.72 NaBanco, an independent processing agent for
VISA members, 73 complained that it was unfairly disadvantaged by the
IRF in competing with proprietary members to contract with merchants.
In particular, NaBanco alleged that the proprietary members are
equivalent to a group of competitors who have agreed to charge a lower
interchange fee to themselves than to NaBanco and merchant-signing
VISA members. 4 The IRF, therefore, constitutes per se illegal horizontal
price fixing or, alternatively, an unreasonable restraint of trade in viola-
tion of section 1 of the Sherman Act.7s

Relying primarily on the Supreme Court's decision in Broadcast Music,
Inc. v. Columbia Broadcasting System,71 the Eleventh Circuit upheld the
trial court's rejection of NaBanco's claims.7 7 In Broadcast Music (BMI),
the Supreme Court concluded that an industry-wide blanket license for
copyrighted music compositions was not per se unlawful, even though it
literally fixed the prices of the works,78 because the license was not a
"'naked restrain[t] of trade with no purpose except stifling of competi-
tion,' . . . but rather accompanies the integration of sales, monitoring,
and enforcement against authorized copyright use."79 Indeed, the court
found the BMI blanket license to be an obvious necessity due to the vir-
tual impossibility of thousands of composers individually negotiating and

69. Id. at 594. The IRF is actually levied only when the interchange is conducted
through VISA's own computerized service, BASE II, which members are not obligated to
use. Id.

70. Id. at 595.
71. Id. at 594 n.2.
72. Id. at 596. NaBanco contended that proprietary members experienced many of the

same operational costs, see supra note 68, in both IRF and 'on-us' transactions, and that the
IRF is accordingly not cost related at all. Id.

73. Id. at 595. NaBanco could not be a member of VISA because it is not eligible for
federal deposit insurance. Still, it was deemed to have antitrust standing since it occupies
exactly the same position with respect to the IRF as do merchant-signing banks. Id. at 596
& n.4.

74. Id. at 596.
75. Id.; see 15 U.S.C. §§ 1-7 (1985).
76. 441 U.S. 1 (1979).
77. 779 F.2d at 605.
78. 441 U.S. at 8-9.
79. ld. at 20 (editing in original) (quoting White Motor Co. v. United States, 372 U.S.

253, 263 (1963)).
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policing the use of millions of songs.80 Hence, the Supreme Court held
that BMI is essentially a joint ventures ' that offers a wholly different and
unique product from the licensed compositions themselves that "is truly
greater than the sum of its parts." 2

Likewise, the court of appeals in NaBanco determined that "VISA ex-
hibits characteristics of a joint venture, even if it is not technically a
'joint venture,' "183 that had developed a product-a national payment
system"-"that none of its members could produce individually." '

Moreover, the panel was persuaded that "universality of acceptance-the
key element to a national payment system-could not be guaranteed ab-
sent prearranged interchange rules."" It followed, consequently, that the
IRF was necessary for the whole VISA system to operate, and "[als such,
it must be weighed under the rule of reason. '" s7

With this predicate, the Eleventh Circuit did not pause long to affirm
the district court's rulings that (i) VISA lacked sufficient power in the
relevant product market of all payment devices (including cash, checks,
and credit cards)ss to use the IRF to affect competition adversely," and
(ii) in any event, the IRF is, on balance, procompetitive and reasonably

80. Id.
81. Id. at 23-24.
82. Id. at 21-22.
83. 779 F.2d at 601 (quoting National Bancard Corp. v. VISA U.S.A., 596 F. Supp. 1231,

1253 (S.D. Fla. 1984)).
84. Id. at 602 n.17. "The VISA product ... is not the plastic card itself, but the rules

and regulations among the various VISA members that thereby create a national payment
system." Id.

85. Id. at 602.
86. Id.
87. Id. The appellate court also rejected NaBanco's assertion that the IRF is per se ille-

gal since it allegedly "effects price fixing without procedural safeguards" by being set by the
VISA board "at their whim . . . without input or challenge from the merchant-signing
members." Id. at 603. The court found this argument wanting "because the board is made
up of members who both receive and pay the fee." Id. (emphasis in original); see also
Northwest Wholesale Stationers, Inc. v. Pacific Stationery & Printing Co., 472 U.S. 284, 293
(1985): "IT]he absence of procedural safeguards can in no sense determine the antitrust
analysis .... If the challenged action would not amount to a violation of § 1, no lack of
procedural protections would convert it into a per se violation because the antitrust laws do
not themselves impose on joint ventures a requirement of due process." Id.

88. 779 F.2d at 604 (market share of 5% or less). NaBanco pressed for a relevant prod-
uct market confined to credit card processing services. Id. at 604 n.20.

89. Id. at 604. In agreeing that "market power was a proper and useful tool" for the trial
court in judging the competitive impact of the IRF, the court of appeals in NaBanco limited
its facts to the cryptic statement in NCAA v. Board of Regents that "[als a matter of law,
the absence of proof of market power does not justify a naked restriction on price or out-
put." Id. at 603 (citing 468 U.S. at 109). But see FTC v. Indiana Fed'n of Dentists, 106 S.
Ct. 2009, 2018-19 (1986).
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cost related.90 Instead, the appellate court largely revisited its per se dis-
cussion to conclude that neither of these factual findings was clearly erro-
neous,91 and that NaBanco had, therefore, equally failed to prove its
claims under the rule of reason."

III. OTHER DECISIONS

The rest of the Eleventh Circuit's 1986 antitrust docket was relatively
routine. In Rivers v. Campbells the court affirmed summary judgment
against plaintiff on the basis that he had not alleged sufficient facts to
support his claim that defendants-a county school board, its individual
members, the school superintendent, several principals and assistant
principals, and the local police chief'-had violated sections 1 and 2 of
the Sherman Act s by barring plaintiff from selling sno-cones on or
around school property during school hours." Conversely, in Tiftarea
Shopper, Inc. v. Georgia Shopper, Inc.97 and St. Joseph's Hospital v.
Hospital Corp. of America" antitrust plaintiffs in the Eleventh Circuit
enjoyed their only success last term when the court of appeals reversed
and remanded orders below dismissing plaintiffs' complaints for failure to
state a claim under rule 12(b)(6) of the Federal Rules of Civil
Procedure. 99

Plaintiff in Tiftarea Shopper, a 'free' newspaper containing only adver-
tisements, alleged that defendants, a rival publisher and several of its em-
ployees, had illegally tried to drive Tiftarea out of business. Plaintiff
claimed that defendants introduced a competitive free advertisement pa-
per, hired away some of plaintiff's key employees, had these former em-
ployees solicit plaintiff's advertisers without notifying them of their
switch in affiliation, and offered below-cost 'predatory' advertising
rates.100 The Eleventh Circuit upheld the district court's dismissal of
plaintiff's section 1 claim because it did not allege that the employee-
defendants had the type of personal stake in the alleged wrongdoing to fit

90. 779 F.2d at 604-05.
91. Id. See generally Anderson v. City of Bessemer City, 470 U.S. 564, 573-76 (1985)

(emphasizing the limited role of the appellate court in reviewing factual determinations
under the 'clearly erroneous' standard).

92. 779 F.2d at 605.
93. 791 F.2d 837 (11th Cir. 1986) (per curiam).
94. Id. at 839.
95. 15 U.S.C. §§ 1-2 (1985).
96. 791 F.2d at 841.
97. 786 F.2d 1115 (11th Cir. 1986) (per curiam).
98. 795 F.2d 948 (11th Cir. 1986).
99. 786 F.2d at 1118; 795 F.2d at 957. See FED. R. Civ. P. 12(b)(6).

100. 786 F.2d at 1117.
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within the exception to the rule that a corporation ordinarily cannot con-
spire with its own officers, directors, or employees. '0 1 The appellate court
found, however, that plaintiff's allegations of predatory pricing were ade-
quate to state a cause of action for attempted monopolization "[ujnder
the limited scrutiny given to complaints on a 12(b)(6) motion."""5

The court accorded the complaint in St. Joseph's Hospital even greater
deference on appeal. St. Joseph's charged defendants with a variety of
Sherman Act offenses for allegedly submitting false information to the
State Health Planning Agency (SHPA) and for otherwise acting in bad
faith to obstruct, delay, and prevent St. Joseph's from obtaining a certifi-
cate of need to provide cardiac surgical services in competition with de-
fendant Memorial Medical Center (MMC), a Savannah, Georgia hospi-
tal. 10 The remaining defendants were Hospital Corporation of America
(HCA) and its wholly owned subsidiary, HCA Management Agency
(HCAM), which managed MMC. ' "

The lower court granted defendants' motion to dismiss on the grounds
that the 'Noerr-Pennington doctrine 05 protected their alleged miscon-
duct from antitrust liability and, alternatively, that defendants were le-

101. Id. at 1118; see, e.g., H & B Equip. Co. v. International Harvester Co., 577 F.2d 239,
244 (5th Cir. 1978); Nelson Radio & Supply Co. v. Motorola, Inc., 200 F.2d 911,914 (5th Cir.
1952), cert. denied, 345 U.S. 925 (1953); see also Copperweld Corp. v. Independence Tube
Corp., 467 U.S. 752, 769 & n.15 (1984).

102. 786 F.2d at 1118. But cf. Matsushita Elec. Indus. Co. v. Zenith Radio Corp., 106 S.
Ct. 1348, 1357-58 (1986), in which the Court stated, "[Predatory pricing schemes are rarely
tried, and even more rarely successful." d.

103. 795 F.2d at 952-53.
104. Id. at 949-50.
105. The Supreme Court established the Noerr-Pennington doctrine by a trilogy of deci-

sions in California Motor Transp. Co. v. Trucking Unlimited, 404 U.S. 508 (1972); UMW v.
Pennington, 381 U.S. 657 (1965); and Eastern R.R. Presidents Conf. v. Noerr Motor Freight,
Inc., 365 U.S. 127 (1961). In essence, these opinions recognize the fundamental constitu-
tional importance of the first amendment rights to assemble and petition the government by
exempting from the antitrust laws any genuine effort to obtain governmental action,
whether legislative, administrative, or judicial, unless it "is 'a mere sham to cover what is
actually nothing more than an attempt to interfere directly with the business relationships
of a competitor.'" 795 F.2d at 954-55 (quoting Noerr, 365 U.S. 127, 144 (1961)). The Court
in California Motor Transp. Co. held that among the activities that have been held to be
within this sham exception are "a pattern of baseless, repetitive claims . . . effectively bar-
ring [plaintiffs] from access to the agencies and courts." 404 U.S. at 513; litigation that is
akin to an abuse of process, see, e.g., Grip-Pak, Inc. v. Illinois Tool Works, Inc., 694 F.2d
466, 472 (7th Cir. 1982), cert. denied, 461 U.S. 958 (1983); and attempts to subvert or cor-
rupt the political or regulatory process through submission of false information, threats, or
bribery, see, e.g., Woods Exploration & Prod. Co. v. Aluminum Co. of America, 438 F.2d
1286, 1296-98 (5th Cir. 1971), cert. denied, 423 U.S. 833 (1975). See generally Hurwitz,
Abuse of Governmental Process, the First Amendment, and the Boundaries of Noerr, 74
GEo. L.J. 65 (1985).
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gaily incapable of conspiring with one another.10 6 The Eleventh Circuit
disagreed. With regard to Noerr-Pennington, the panel concluded that
defendants' alleged misrepresentations to SHPA were not immune, even
though the doctrine fully exempted their delaying tactics, no matter how
anticompetitively motivated.10 The appellate court concurred that HCA
and HCAM could not themselves conspire under the Supreme Court's de-
cision in Copperweld Corp. v. Independence Tube Corp.'08 that a parent
company and its wholly owned subsidiary are to be treated as a single
enterprise for purposes of section 1. " The court found, however, that St.
Joseph's had alleged that HCAM had enough of a personal stake in the
outcome of the alleged conspiracy for it to conspire with MMC, its pur-
ported 'employer." 10 Accordingly, the court of appeals remanded the case
to afford St. Joseph's an opportunity to amend its complaint to allege
sufficient facts to support this theory of conspiracy. 1 '

IV. CONCLUDING REMARKS

Last year's antitrust output by the Eleventh Circuit was, again, rather
sparse and markedly prodefendant. Nonetheless, its decisions were solid,
consistent with controlling Supreme Court precedent, and in harmony
with the increasing conservatism of antitrust law in general. These attrib-
utes were especially evident in the court's opinions applying the 'state
action' doctrine and upholding the VISA interchange fee against a formi-
dable claim of horizontal price fixing.

All in all, the 1986 antitrust record of the Eleventh Circuit thus is hard
to fault. It will be interesting to see, however, the extent to which the new
Democratic majority in Congress seeks to change the current antitrust
environment."'

106. 795 F.2d at 954.
107. Id. at 955; see also supra note 107.
108. 467 U.S. 752 (1984).
109. 795 F.2d at 956; see Copperweld Corp., 467 U.S. at 771-77; see also Novatel Corn-

mun., Inc. v. Cellular Tel. Sys., Inc., 1986-2 Trade Cas. (CCH) 1 67,412 (N.D. Ga. Dec. 23,
1986) (Copperweld decision covers a 51% owned subsidiary).

110. 795 F.2d at 956; see also supra note 103 and accompanying text.
111. 795 F.2d at 956-57.
112. See, e.g., 52 Antitrust & Trade Reg. Rep. (BNA) No. 1298, at 77 (Jan. 15, 1987); id.

No. 1297, at 43, 44-45 (Jan. 8, 1987).
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