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1. The development of substantive legal principles in the areas each agency regulates is
beyond the scope of this Article. Most, if not all, of these aspects of the cases discussed will
be ignored or merely noted. Other sections of this or prior issues of the Eleventh Circuit
Survey discuss some of these areas. E.g., Corbin & Dickinson, Employment Discrimination,
1985 Eleventh Circuit Survey, Jan. 1, 1985-Dec. 31, 1985, 37 MERCER L. Rov. 1315 (1986);
Schulten & Barber, Labor Law, 1985 Eleventh Circuit Survey, Jan. 1, 1985-Dec. 31, 1985,
37 MERCER L. REv. 1465 (1986); Symposium: Employment Discrimination, 36 MERCER L
RaV. 795 (1985); Corbin & Dickinson, Employment Discrimination, 1984 Eleventh Circuit
Survey, Jan. 1, 1984-Dec. 31, 1984, 36 MERCER L. Rav. 1197 (1985); Barber & Schulten,
Labor Law, 1984 Eleventh Circuit Survey, Jan. 1, 1984-Dec. 31, 1984, 36 MERCER L. Rav.
1271 (1985); Ribstein, Securities Regulation, 1984 Eleventh Circuit Survey, Jan. 1, 1984-
Dec. 31, 1984, 36 MERCER L. REv. 1321 (1985); Clineburg & Schneider, Employment Dis-
crimination, 1983 Eleventh Circuit Survey, Jan. 1, 1983-Dec. 31, 1983, 35 MERCER L. Rv.
1169 (1984); Player, Labor Law, 1983 Eleventh Circuit Survey, Jan. 1, 1983-Dec. 31, 1983,
35 MERCER L. Rzv. 1251 (1984).

2. In addition to the decisions of the Eleventh Circuit, when appropriate some of the
recent leading cases in the areas by the United States Supreme Court will be discussed or
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through November, 1986.8 The discussion focuses on the decisions of the
Circuit during this period that concerned procedural and substantive
matters generic to the decision processes of most federal administrative
agencies. Part one of the Article is a review of decisions that addressed
significant federal constitutional and jurisdictional issues. Part two of the
Article is primarily an overview of decisions that have their genesis in the
now familiar statutory triumvirate4 of the Administrative Procedure Act,'
Freedom of Information Acts and Government in the Sunshine Act.7 Part
three of the Article examines the continuing evolution, toward clarifica-
tion or obliquity, through judicial opinions of the various doctrines of ju-
dicial review.8

mentioned. See Schwartz, Administrative Law Cases During 1985, 38 ADMIN. L. REV. 293
(1986); Schwartz, Administrative Law Cases During 1984, 37 ADMIN. L. Rev. 133 (1985);
Schwartz, Administrative Law Cases During 1983, 36 ADMIN. L. RaV. 91 (1984) (general
surveys of some of the significant administrative law decisions around the nation).

3. Because of the three-year gap since the last article surveying administrative law, I
have limited my discussion to what I consider to be the most significant opinions. Where
feasible, in the footnotes I have briefly commented on or have cited the cases not receiving
plenary discussion. LeBel, Administrative Law, 1983 Eleventh Circuit Survey, Jan. 1, 1983-
Dec. 31, 1983, 35 MERCER L REv. 1029 (1984).

4. Other relevant generic acts will be discussed in this section, e.g., the Equal Access to
Justice Act. 28 U.S.C. § 2412 (1982 & Supp. I1 1985).

5. 5 U.S.C. §§ 500-503 (1982); 5 U.S.C. §§ 551-559 (1982 & Supp. III 1985); 5 U.S.C. §
701-706 (1982 & Supp. III 1985) [hereinafter APA].

6. 5 U.S.C. § 552 (1982 & Supp. III 1985) [hereinafter FOIA].
7. 5 U.S.C. § 552b (1982). The Eleventh Circuit did not decide any significant cases con-

cerning this Act during the period this Article covers. See FCC v. ITT World Communica-
tions, Inc., 104 S. Ct. 1936, 1940-42 (1984) (only recent discussion of the Act by the Supreme
Court).

8. Recently the Section of Administrative Law of the American Bar Association pub-
lished its restatement of the scope of the doctrines of judicial review as part of an effort to
bring consistency and conceptual sanity to the area. Section of Administrative Law, Ameri-
can Bar Association, A Restatement of Scope-of-Review Doctrine, 38 ADMIN. L. REv. 235
(1986) (ABA approved as a policy statement on February 8, 1986). See Levin, Scope-of-
Review Doctrine Restated: An Administrative Law Section Report, 38 ADMIN. L. REv. 239,
240-42 (1986) (discussion of the restatement); Breyer, Judicial Review of Questions of Law
and Policy, 38 ADMIN. L. Rzv. 363, 365-67, 382-84 (1986) (noting the disarray in the courts'
applications of the doctrines of judicial review concerning questions of law and policy); Ed-
wards, Judicial Review of Deregulation, 11 N. KY. L. REv. 229, 239-41 (1984) (noting the
additional problems deregulation poses for the confused doctrines of judicial review); K.
DAvIs, DISCRETIONARY JUsTIcE; A PRELIMINARY INQUIRY 27-96 (1969) (places the blame for
the general failure of judicial review to develop as a meaningful coherent doctrine on legisla-
tive bodies that continue to delegate authority to administrative agencies by extraordinarily
vague and standardless statutory language); J. LANuis, THE ADMINISTRATIVE PROCESS 123-55
(1938) (a pre-ABA comment on the illogical status of the doctrines of judicial review of
agency decisions both as to law and fact issues).
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I. CONSTITUTIONAL AND JURISDICTIONAL MATTERS

A. Nondelegational Doctrine

In order to understand and appreciate the Eleventh Circuit's position
on the application of the nondelegation doctrine, it is necessary briefly to
review the judicial origins of the nondelegation doctrine in the context of
the separation of powers. The Framers of the Constitution used separa-
tion of powers as a fundamental structural device to minimize the threat
of corruption of the new federal government into a tyranny. It created a
dichotomy in the governmental system between those who make the laws
in the Congress and those who are responsible for administering the laws
in the executive branch.' The Framers assigned the task of policing the
boundary between the two spheres to the judiciary to assure that neither
the executive nor the legislative branch would usurp authority that was
reserved to the other or to the judiciary. 0 Congressional delegation of
quasi-legislative" and quasi-judicial 2 authority to executive branch polit-
ical officeholders, agencies, or independent agencies was contrary to the
principle of separation of powers. The courts developed the doctrine of
nondelegation13 in response to the constitutional problem of reconciling

9. See 2 HAMILTON. JAY & MADISON, THE FEDERALIST: A COLLECTION OF ESSAYS, WRIT-
TEN IN FAVOR OF THE NEW CONSTITUTION, AS AGREED UPON BY THE FEDERAL CONVENTION,
SEPTEMBER 17, 1787, 92-107 (J. & A. McLean ed. 1788) (Nos. 47 & 48). See also MoNrs-
QUIEU, THE SPIRIT OF LAWS 170-79, 196-214 (Carrithers ed. 1977); D. EPSTEIN, THE POLITICAL
THEORY OF THE FEDERALIST 126-46 (1984); N. RIEMER, JAMES MADISON, CREATING THE AMERI-
CAN CONSTITUTION 118-22 (1986); J. CHOPER, JUDICIAL REVIEW AND THE NATIONAL POLITICAL
PROCESS, A FUNCTIONAL RECONSIDERATION OF THE ROLE OF THE SUPREME COURT 260-388, 397-
404 (1980).

10. See Youngstown Sheet & Tube Co. v. Sawyer, 343 U.S. 579 (1952).
11. Congress did this by granting them the power to promulgate rules. See 5 U.S.C. §

553, 556-57 (1982).
12. Congress did this by granting them the authority to resolve disputes, in certain cir-

cumstances, through an adjudication process. See 5 U.S.C. §§ 554-57 (1982).
13. This clearly is a misnomer, as the courts almost never found the delegation of au-

thority and/or aggregation of functions to be constitutionally flawed. The designation of the
doctrine by this name occurred because strongly worded dictum in the early Supreme Court
cases on the issue indicated a hostility in principle to such actions by Congress, even though
the Court held that all the delegations in these cases were constitutionally sound. Brig Au-
rora, Burnside v. United States, 11 U.S. (7 Cranch) 382 (1813); Shankland v. Washington, 30
U.S. (5 Pet.), 390, 395 (1831) ("[The general rule of law is, that a delegated authority can-
not be delegated."); Field v. Clark, 143 U.S. 649, 692 (1892) ("That Congress cannot dele-
gate legislative power ... is a principle universally recognized as vital to the integrity and
maintenance of the system of government ordained by the Constitution."). By 1897, it was
quite clear that these words were more bark than bite, since the Supreme Court, in a series
of cases, sustained the grant of quasi-legislative power to traditional executive branch agen-
cies and the newly created independent agencies. E.g., ICC v. Cincinnati, New Orleans &
Texas Pac. Ry., 167 U.S. 479, 494 (1897); United States v. Grimaud, 220 U.S. 506, 517 (1911)
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the combination of functions with the principle of separation of powers.
The modern approach to the nondelegation doctrine was first stated in

J.W. Hampton, Jr., & Co. v. United States,14 in which the Supreme
Court held valid the Congressional delegation to the President of the
power to revise tariff duties when revision was necessary to maintain
equality of cost of production in the United States as compared to a com-
peting nation.1 The Supreme Court stated that such delegations of au-
thority are permissible "[ijf Congress shall lay down by legislative act an
intelligible principle to which the person or body authorized to [act)...
is directed to conform."1 Under the modern nondelegation doctrine, the
focus of the courts shifted from whether Congress had appropriately dele-
gated its authority to the agency to whether there were standards availa-
ble in the statutory language by which the courts could hold the agency
accountable. 1

7 The courts used these statutory standards to insure that
an agency does not exceed the authority that Congress expressly or im-
pliedly granted. The modern approach effectively abandoned all efforts at
maintaining the concept of separation of powers in the traditional sense
and focused on assuring that the statute delegating the authority did not
improperly forfeit the role of Congress as the primary policy maker."s

Under this approach, a statute is a form of traditional unconstitutional
delegation only if the grant of authority is so broad and vague that in
effect the Congress has delegated unfettered legislative authority to an
agency. The premise of modern nondelegation doctrine analysis is that
the delegation is valid provided the statute states some standard by
which the courts can determine if the agency is acting within the bounds
of authority that Congress granted to it.'9 The courts last used the doc-

(Congress can delegate to the executive branch the authority to "fill up the details" (Id.,
quoting Wayman v. Southard, 23 U.S. (10 Wheat.) 1, 42 (sic] (1825) (Marshall, C.J.))).

14. 276 U.S. 394 (1928).
15. Id. at 413.
16. Id. at 409.
17. The accountability concept has two components. First, it insures that Congress has

performed its role as the primary policymaker. Second, it insures that there are standards
by which the courts can judge the legitimacy of agency action. It is this second element of
the accountability concept that courts generally use to void agency action. See J. FREEDMAN,
CRISIS AND LEGITIMAcy 3-31 (1978) (arguing the violation of the separation of powers princi-
ple is central to understanding the search for a meaningful method of holding agencies
accountable).

18. But see I K. DAvis, ADMINISTRATIVE LAW TREATISE 11-20 (Supp. 1982) (critical of the
primary policymaker rationale).

19. This has taken the form of a pragmatic inquiry into whether Congress has estab-
lished an intelligible principle by which the courts can judge whether the agency is acting
consistently or inconsistently with the intent of Congress. See United States v. Southwest-
ern Cable Co., 392 U.S. 157 (1968); Arizona v. California, 373 U.S. 546 (1963), reh'g denied,
375 U.S. 892 (1963); Yakus v. United States, 321 U.S. 414 (1944).
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trine during the New Deal as an effective check on congressional discre-
tion to delegate authority and functions."0 Commentators have generally
considered it to be a moribund doctrine"1 after the New Deal, as the
courts have approved in some cases extraordinarily vague language as be-
ing constitutionally sufficient."2 The lesson of modern nondelegation doc-
trine cases is that courts should intervene to declare agency actions illegal
because the action is either ultra vires or inconsistent with the statutory
purpose, and should not hold the statute unconstitutional as a violation
of the nondelegation doctrine.23

In two recent opinions the Supreme Court demonstrated how this ac-
countability concept of the nondelegation doctrine remains a viable check
on agency action. In Bureau of Alcohol, Tobacco & Firearms v. Federal
Labor Relations Authority, 4 the Supreme Court held that the Federal
Labor Relations Authority (FLRA) had acted inconsistently with congres-
sional intent in interpreting the Civil Service Reform Act of 197821 to

20. Carter v. Carter Coal Co., 298 U.S. 238 (1936); Panama Ref. Co. v. Ryan, 293 U.S.
388 (1935); A.L.A. Schechter Poultry Corp. v. United States, 295 U.S. 495 (1935). But see
Industrial Union Dep't v. American Petroleum Inst., 448 U.S. 607, 675 (1980) (Rehnquist, J.,
concurring).

21. An exception is the application of the separation of powers concept to stymie at-
tempts by Congress to reserve or to delegate to itself the power to check the administrative
process through the 'legislative veto.' INS v. Chadha, 462 U.S. 919 (1983). See Bowsher v.
Synar, 106 S. Ct. 3181 (1986) (separation of powers concerns prohibit delegation of execu-
tive powers to an agent under the control of Congress). See also Wright, Beyond Discretion-
ary Justice, 81 YALE L.J. 575, 582-86 (1972) (arguing that the nondelegation doctrine re-
mains an important inchoate conceptual check on Congress' transference of its legislative
power). The logical flaws in the Chadha rationale have been the subject of much comment.
See, e.g., TRIBE, CONSTITUTIONAL CHoicEs 66-83 (1985); Strauss, Was There a Baby in the
Bathwater? A Comment on the Supreme Court's Legislative Veto Decision, 1983 DUKE L.J.
789 (1983).

22. E.g., Yakus v. United States, 321 U.S. 414 (1944); Amalgamated Meat Cutters v.
Connally, 337 F. Supp. 737 (D.D.C. 1971) (requiring the adoption of regulations to save the
statute from being declared unconstitutional). See also Zemel v. Rusk, 381 U.S. 1 (1965)
(using past administrative practice which narrowed the scope of standardless statutory lan-
guage to save the statute from being declared unconstitutional under the nondelegation
doctrine).

23. Stewart, The Limits of Administrative Law, in THE COURTS: SPARATION OF POWERS
75-90 (Goulet ed. 1983) (critical of accountability model of judicial review).

24. 464 U.S. 89 (1983).
25. Pub. L. No. 95-454, 92 Stat. 1111 (1978) (codified in scattered sections of 5 U.S.C.).

The Court was interpreting a section of the Act that provided:
Any employee representing an exclusive representative in the negotiation of a col-
lective bargaining agreement under this chapter . . . shall be authorized official
time for such purposes, including attendance at impasse proceeding, during the
time the employee otherwise would be in a duty status. The number of employees
for whom official time is authorized under this subsection shall not exceed the
number of individuals designated as representing the agency for such purposes.
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require employers to pay employee negotiators a per diem allowance and
reimbursement for travel expenses incurred in connection with collective
bargaining.2 6 The Court found no evidence in the statutory language or
legislative history to support FLRA's view on compensation for travel ex-
penses.2 7 Further, the Court commented that in attempting to impose
this interpretation FLRA was making a policy choice that Congress must
initially make.2 8 In Louisiana Public Service Commission v. FCC,2 ' the
Supreme Court rejected attempts by the FCC to preempt state regula-
tions concerning depreciation of property telephone companies owned
that was subject to FCC regulation. The Court held in part that the FCC
could not do so because Congress had not delegated it this authority.0

These cases clearly signaled that federal courts can and should take the
accountability aspect of the nondelegation doctrine seriously. It is also
clear, however, that the Supreme Court does not want lower federal
courts to use the vehicle of technical statutory interpretation in conjunc-
tion with accountability analysis to generally deny agencies authority to
act. The Eleventh Circuit ran afoul of this latter principle when the Su-
preme Court reviewed its decision"1 in ICC v. American Trucking Associ-
ation.2 The Supreme Court rejected the Eleventh Circuit's conclusion
that Congress had not delegated the authority to the ICC to create a new
remedy3 3 to aid in the implementation of the new statutory " guidelines
for rate-making immunity. The Court agreed with the Eleventh Circuit
that the ICC cannot justify the retroactive remedy that the statutory sec-
tion explicitly authorizes3 8 by providing that the ICC may reject a tariff

5 U.S.C. § 7131(a) (1982).
26. 464 U.S. at 94-108.
27. Id. at 104-07. "Although Congress certainly could have adopted the model of collec-

tive bargaining advanced by [FLRAI, we find no indications in the Act or its legislative
history that it intended to do so." Id. at 103.

28. Id. at 108.
29. 106 S. Ct. 1890 (1986).
30. Id. at 1901-02.
31. American Trucking Ass'n v. United States, 688 F.2d 1337 (11th Cir. 1982), reh'g de-

nied, 696 F.2d 1007 (11th Cir. 1983). See LeBel, supra note 3, at 1035-36.
32. 467 U.S. 354 (1984).
33. Id. at 360-64. The ICC claimed "the authority to reject retroactively a tariff submit-

ted in substantial violation of a rate-bureau agreement once that tariff has gone into effect."
Id. at 360. This policy could result in substantial additional financial liability for carriers.
Prior to 1979, the ICC had never used a retroactive approach to tariff enforcement, at least
in part because of concerns about excessive carrier liability under such an approach. See id.
at 360-61 n.5.

34. Motor Carrier Act, Pub. L. No. 96-296, 94 Stat. 793 (1980).
35. "The Commission may reject a tariff submitted to it by a common carrier under this

section if that tariff violates this section or regulation of the Commission carrying out this
section." 49 U.S.C. § 10,762(e) (1982).

[Vol. 38
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that violates the statute or ICC regulations."' The Supreme Court dis-
agreed with the Eleventh Circuit, however, in finding that this did not
resolve the dispute because the ICC's authority to act "is not bounded by
the powers expressly enumerated 37 in the Interstate Commerce Act."
The ICC has implied powers that the statute does not expressly grant.
The ICC may impose remedies the statute does not expressly authorize if
they are reasonably related to the Act's expressly enumerated powersa3
The Court found that the retroactive remedy was "a justifiable adjunct to
[the ICC's] express statutory mandate,' 4

0 and was properly an implied
power of the ICC. In part, this result can be understood as an operation
of the principle that the courts generally will defer to agency interpreta-
tions that are reasonable, especially when the agency, such as the ICC,
has been delegated broad quasi-legislative and quasi-judicial powers in an
area of its expertise.4' The deference principle, as American Trucking il-
lustrates, is a powerful tool for limiting the impact of the accountability
principle under the modern nondelegation doctrine cases.

The Eleventh Circuit addressed accountability issues in several cases.
These cases provide interesting examples of how the court 2 views ac-
countability issues. On one extreme are the cases in which the court
found that Congress has granted to an agency extraordinary power and
substantial discretion over a subject matter. In such cases, the court is
very deferential to the agency and does not view the accountability aspect
of the nondelegation doctrine as violated even when arguably the agency
is acting inconsistently with the statutory purpose or beyond the author-
ity Congress delegated to it. The court's two opinions in National Wild-

36. 467 U.S. at 361-64.
The language of subsection 10,762(e) is admittedly ambiguous, and, in the ordi-
nary course, we might defer to the Commission's view that the subsection should
be given a liberal interpretation. However, in this case, the Commission's interpre-
tation is unsupported by a natural reading of the provision and inconsistent with
the remedial structure established by Congress. Under these circumstances, we
cannot defer to the Commission's interpretation, and we accept the view of the
Eleventh Circuit that subsection 10762(e) does not license the Commission to re-
ject effective tariffs.

Id. at 363-64 (footnote omitted).
37. Id. at 365.
38. 49 U.S.C. § 10,301-88 (1982 & Supp. I1 1985).
39. 467 U.S. at 365. In order to resolve this question favorably to the ICC, the Court

stated two criteria that must be met: "[F)irst, the power must further a specific statutory
mandate of the Commission, and second, the exercise of power must be directly and closely
tied to that mandate." Id. at 367.

40. Id. at 370.
41. See Chevron U.S.A., Inc. v. Natural Resources Defense Council, 467 U.S. 837 (1984).
42. Hereinafter, when the term 'court' is used it refers to the United States Court of

Appeals for, the Eleventh Circuit.
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life Federation v. Marsh43 discussed the question of whether a federally
funded housing project had met the Housing and Community Develop-
ment Act" requirement that the project principally benefit low and mod-
erate income persons."5 The court concluded that prior to the 1983
amendments to the Act, Congress had used vague language which indi-
cated that it granted HUD substantial power to waive the requirement."'
Given this broad grant of authority, HUD acted within the scope of its
delegated authority in approving the project.' 7 The court went on to hold
that HUD's decision to waive the requirement was not arbitrary and ca-
pricious.'8 Judge Johnson dissented in both cases, criticizing the majority
opinions for permitting HUD to take action inconsistent with the purpose
of the statute."s A second example of the apparent failure of the account-
ability argument in the face of the deference principle is Seaboard Sys-
tem R.R. v. United States." In Seaboard the court held valid an ICC
policy shift that prohibited a carrier from collecting from a shipper the
difference between the rate charged and the correct rate.51 This was a
clear departure by the ICC from its past practice of permitting a carrier
to collect from a shipper these undercharges. Having learned a lesson
from American Trucking," the court characterized the argument that the
ICC was acting beyond its authority as "almost frivolous" and dismissed
this claim in the next sentence by stating that a mere reading of the ICC
decision on the issue refuted the argument.53 These two cases, while cer-
tainly not conclusive on the point, support the conclusion that the more
plenary in nature the court perceives the delegation of authority, the less
likely it is the court will use the accountability doctrine as a meaningful
check on the agency's discretion."

43. 721 F.2d 767 (11th Cir. 1983), reh'g denied, 747 F.2d 616 (11th Cir. 1984).
44. 42 U.S.C. § 5301-20 (1982 & Supp. I1 1985).
45. Id. § 5304(b)(3); 721 F.2d 767 (11th Cir. 1983), reh'g denied, 747 F.2d 616 (11th Cir.

1984).
46. 721 F.2d at 773-79; 747 F.2d at 622-23. The court also found that HUD retained this

authority concerning the program at issue here even under the 1983 Amendments. 747 F.2d
at 620-23.

47. 721 F.2d at 776-78.
48. Id. at 779-82.
49. Id. at 767, 787-88 (Johnson, J., dissenting); 747 F.2d at 623-27 (Johnson, J.,

dissenting).
50. 794 F.2d 635 (l1th Cir. 1986).
51. Id. at 639.
52. 467 U.S. 354 (1984); see supra text accompanying notes 31-41.
53. 794 F.2d at 639.
54. See also NLRB v. Deauville Hotel, 751 F.2d 1562, 1567 (11th Cir. 1985) (affirming

the approach of the NLRB even though the court had doubts concerning whether the action
was within the Board's authority); Mobile Consortium of CETA v. United States Dep't of
Labor, 745 F.2d 1416 (11th Cir. 1984). Cf. Zardui-Quintana v. Richard, 768 F.2d 1213, 1220
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On the other extreme are cases in which the court took the accountabil-
ity issue seriously and did not use such a deferential approach in review-
ing agency decisions. In Gold Kist, Inc. v. United States Department of
Agriculture," the court considered whether the Department of Agricul-
ture, absent explicit congressional authorization, may impose fines as a
form of punishment for violation of administrative regulations. The court
held that the Department of Agriculture had authority to impose admin-
istrative sanctions for violations of regulations; however, the Agricultural
Adjustment Act of 1938" did not authorize the fines as penalties in this
case because the Department imposed them as punishment.5 ' The case is
distinguishable from American Trucking because Gold Kist concerned a
claim of an implied power to impose penal sanctions. The power of an
agency to impose such sanctions is not to be implied.58 The court found
that even if "an agency has broad administrative powers to impose ad-
ministrative sanctions [it may do so only so long as the sanctions] are not
penalties [and] . . . are reasonably related to the purpose of the enabling
statute."5' In Florida Power Corp. v. FCC," the court held that the FCC
had exceeded its rate-making authority when it set too low a rate of com-
pensation for the use of power company utility poles by cable television
companies in stringing cable wiring." The court found that because there
was physical occupation of space on the power company poles, the FCC
rate structure constituted a taking of property without just compensa-
tion.62 In an apparent return to the traditional principle of the nondelega-
tion doctrine, the court held that these decisions are beyond the scope of
authority which Congress can delegate to an agency.'8 Finally, in Taylor

(l1th Cir.) (Vance, J., concurring), reh'g denied, 778 F.2d 793 (11th Cir. 1985) (en banc).
55. 741 F.2d 344 (11th Cir. 1984), modified, reh'g denied, 751 F.2d 1155 (11th Cir. 1985).
56. 7 U.S.C. §§ 1281-1393 (1982) (1977 amendments to the Act). See 7 C.F.R. §§ 1446.5-

.9 (1986).
57. 741 F.2d at 348.
58. See, e.g., Commissioner v. Acker, 361 U.S. 87, 90-92 (1959); FCC v. American Broad-

casting Co., 347 U.S. 284, 295-97 (1954).
59. 741 F.2d at 348. Unfortunately, the court did not provide any guidance on how to

determine whether a fine is an impermissible penalty or a permissible administrative sanc-
tion. See generally 1 K. DAvIs, ADMINISTRATIVE LAw TREATISE 133-38 (Supp. 1977).

60. 772 F.2d 1537 (11th Cir.), reh'g denied, 778 F.2d 793 (11th Cir. 1985) (en banc),
prob. juris. noted, 106 S. Ct. 2273 (1986), rev'd, 107 S' Ct. 1107 (1987).

61. 772 F.2d at 1544-46.
62. Id.; see U.S. CONsT. amend. V.
63. 772 F.2d at 1545-46. The court held the Pole Attachments Act unconstitutional as an

attempt to clothe a taking of property in the form of reasonable rate regulation. The court
also declared that the judicial branch is inherently responsible for dealing with questions
concerning the taking of property and that the Pole Attachments Act is an improper delega-
tion of judicial function. Id. at 1546-47. But see Commodity Futures Trading Comm'n v.
Schor, 106 S. Ct. 3245 (1986); Thomas v. Union Carbide Agricultural Prods. Co., 473 U.S.

1987] 999
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v. NLRB," the court held that the NLRB cannot delegate its statutory
duty to decide unfair labor practice claims by deferring to private arbitra-
tion decisions." The court found such a policy inconsistent with the
Board's statutory duty to act to protect employees against employer mis-
conduct." The court opined that an arbitration proceeding is not the ap-
propriate forum for implementing this statutory policy.67 Arbitration pro-
ceedings are primarily concerned with the law of the shop, and while for
some purposes it may strike the appropriate balance in employer/em-
ployee relations, there is nothing to indicate that this process will effec-
tively protect employees against employer unfair labor practices." The
Board's action was an impermissible attempt to abandon its statutory du-
ties.69 While the Board has virtually plenary authority, there are limits to
its ability functionally to restructure the nature of the rights and duties
that the National Labor Relations Act established. This is one of those
rare occasions when the Board had crossed that boundary.7"

These cases illustrate that in certain circumstances, even when Con-
gress has broadly delegated authority to an agency, the court will inter-
vene to prevent the agency from overstepping the boundary of the dele-
gated authority. While the number of cases is too few to attempt a
comprehensive listing of relevant factors that trigger this mode of deci-
sion making under the nondelegation doctrine, the cases suggest a few
guidelines. First, the court is more likely to intervene under the nondele-
gation doctrine accountability principle when the agency action is clearly
inconsistent with the purpose of the statute.7 1 Second, if the court per-
ceives a danger of usurpation of Congress' role as the primary policy
maker in a substantive area traditionally reserved solely to it, then the
court will use nondelegation principles to constrict the scope of agency
authority. Last, when the court perceives agency action as inconsistent
with the functions of other branches of the federal government, then the

568 (1985) (holding similar delegations of judicial function constitutional). Historically,
courts have held regulation of rates to be a function within the legislative power Congress
can delegate to administrative agencies. See, e.g., FPC v. Hope Natural Gas Co., 320 U.S.
591 (1944); Munn v. Illinois, 94 U.S. 113 (1876).

64. 786 F.2d 1516 (11th Cir, 1986).
65. Id. at 1522.
66. Id. at 1520-22.
67. Id. at 1519-21.
68. Id. at 1521 (citing McNair v. United States Postal Service, 768 F.2d 730, 736 n.7 (5th

Cir. 1985) (citing McDonald v. City of West Branch, 466 U.S. 284, 290-91) (1984)).
69. Id. at 1521-22.
70. See generally 1 K. DAVIS, supra note 59, at 138-47.
71. See supra text accompanying notes 43-54 (by implication), 61-70.
72. See supra text accompanying notes 55-59.
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court will use nondelegation principles to limit agency authority."3

B. Procedural Due Process

The Eleventh Circuit addressed procedural due process claims in a va-
riety of administrative law cases. Most of these cases did not break new
ground and are briefly summarized below in the context of a general
discussion.

The court reaffirmed that the administrative process in many circum-
stances, in order to comply with procedural due process, must provide an
impartial decision maker to resolve issues in an adjudicatory context.1 4

The court does not require an impartial decision maker in all casess7

however, and even when the court requires impartiality, it can be
waived.'s Whether one is entitled to this procedural due process protec-
tion, and whether that protection may be waived easily, is contingent on
the nature of the liberty or property interest the court perceives is at
stake.

Generally, one can wave most constitutional rights, but one cannot
waive notice. Notice is a constitutional prerequisite to an agency validly
exercising jurisdiction over an individual. 78 If an agency fails to properly
invoke jurisdiction, then all of its subsequent acts and decisions are inva-
lid and unenforceable.79

Once the agency properly invokes jurisdiction, it must follow its own
valid regulations on both substantive and procedural matters.80 This will
include not only formally published regulations but also unpublished pol-
icies and procedures.8'

73. See supra text accompanying notes 60-63.
74. See, e.g., Goldberg v. Kelly, 397 U.S. 254, 269-71 (1970); Henry v. Delta Airlines, 759

F.2d 870, 871-73 (11th Cir. 1985) (per curiam); Dirt, Inc. v. Mobile County Comm'n, 739
F.2d 1562 (11th Cir. 1984). See generally 1 K. DAvis, supra note 59, at 434-42.

75. See Dirt, Inc., 739 F.2d at 1566.
76. See Williams v. United States Dep't of Transp., 781 F.2d 1573, 1577-78 (11th Cir.),

reh'g denied, 794 F.2d 687 (11th Cir. 1986) (en banc).
77. Id. See Mathews v. Eldridge, 424 U.S. 319 (1976); Goss v. Lopez, 419 U.S. 565 (1975);

Goldberg v. Kelly, 397 U.S. 254 (1970). See also Simon, Rights and Redistribution in the
Welfare System, 38 STAN. L. REv. 1431 (1986).

78. 739 F.2d at 1566.
79. The violation of mandatory language related to agency jurisdiction will not make an

agency's subsequent acts void if important public rights are at stake. See Brock v. Pierce
County, 106 S. Ct. 1834 (1986).

80. Port of Jacksonville Maritime Ad Hoc Comm., Inc. v. United States Coast Guard,
788 F.2d 705, 708-09 (11th Cir. 1986). See Arizona Grocery Co. v. Atchison, Topeka & Santa
Fe Ry., 284 U.S. 370 (1932).

81. Port of Jacksonville Maritime Ad Hoc Comm., 788 F.2d at 709; Ownes v. Heckler,
748 F.2d 1511, 1515 n.5 (11th Cir. 1984) (per curiam) (binding if Appeals Council explicitly
approves); Payne v. Block, 721 F.2d 741 (1983) (per curiam), rev'd sub nom. Lyng v. Payne,
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Agencies, when acting through the adjudicatory process, may not use
policies based upon legislative facts"' to support a decision if the legisla-
tive facts do not properly reflect an individual's particular circumstances
on an issue before the agency." While normally an agency may decide
factual issues based upon general policy considerations legislative facts
reflect, it may not use such facts as the basis for a decision when the
legislative facts do not mirror the factual characteristics of the individual.
In such cases, the agency must use an individualized process to determine
if the unique facts of this individual's circumstance should prohibit the
result these legislative facts dictate."

To a limited extent, procedural due process considerations act to re-
strict an agency's ability to choose between proceeding by rulemaking or
by adjudication. It is well settled that an agency normally has wide lati-
tude in selecting between adjudication or rulemaking.8s However, there
are some circumstances when it must use an adjudicatory approach."
There is no precise test for determining when an agency must proceed by
one approach or the other, but an important element in resolving such
issues is how Congress envisioned the agency proceeding.

The court also considered, in a variety of cases, whether statutes or
regulations had deprived claimants of a property interest. It rejected al-
most all such claims.8 7 The court in Blanton v. Griel Memorial Psychiat-

106 S. Ct. 2333 (1986) (Supreme Court found no violation of these unpublished rules and
questioned whether a violation of rules an agency had not formally adopted could justify the
imposition of this remedy). But see Simmons v. Block, 782 F.2d 1545, 1548-50 (11th Cir.
1986) (unpublished internal operating procedure that is substantially at variance with pub-
lished regulations is arbitrary and not enforceable). See also 1 K. DAvis, supra note 18, at
160-79; Saunders, Interpretative Rules with Legislative Effect: An Analysis and Proposal
for Public Participation, 1986 DuKE L.J. 346 (1986).

82. See, e.g., 1 K. DAvis, supra note 59, at 506-50.
83. See Heckler v. Campbell, 461 U.S. 458 (1983).
84. This issue arose in the context of the attempt by the Department of Health and

Human Services to use predetermined legislative facts it had developed in a grid system to
evaluate and resolve disability claims. Smith v. Bowen, 792 F.2d 1547, 1554-55 (11th Cir.
1986); Gibson v. Heckler, 762 F.2d 1516, 1519-22 (11th Cir. 1985) (per curiam); Francis v.
Heckler, 749 F.2d 1562, 1566-68 (11th Cir. 1985); Reeves v. Heckler, 734 F.2d 519, 525-26
(11th Cir. 1984) (per curiam); Falcon v. Heckler, 732 F.2d 827, 832 (11th Cir. 1984); Broz v.
Heckler, 721 F.2d 1297, 1298-1300 (11th Cir. 1983), modified, 725 F.2d 1280 (11th Cir. 1984).
Cf. Urban Jacksonville, Inc. v. Chalbeck, 765 F.2d 1085, 1086 (11th Cir. 1985) (per curiam)
(agency rule required individualized determination). See Dietz, Continuing Controversy:
Social Security Cases in the Sixth Circuit 1984-1986, 1986 DrT. C.L. REv. 489, 494-500
(1986).

85. See NLRB v. Wyman-Gordon Co., 394 U.S. 759 (1969).
86. See LeBel, supra note 3, at 1031-34.
87. Durant v. United States, 749 F.2d 1554 (11th Cir. 1985) (per curiam). The court

assumed that a property interest existed but rejected the due process attack on the regula-
tion that imposed a one-year statute of limitations for bringing a claim. Id. at 1554-55.
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tic Hospital" held that the Alabama Department of Mental Health's
classification of positions as exempt from their merit system did not give
rise to a due process property right.8" In Greenwood Utilities Commission
v. Hodel,"0 the court held that the preference for allocation of electrical
power under the Southern Power Administration Act did not give rise to
a property interest and, therefore, no due process rights attached." In
Hiljer v. Walter," the court held that veteran's benefits do not constitute
a property right, and, therefore, there is no constitutional due process
basis to attack the denial of such benefits.93 In Organized Fishermen of
Florida v. Hodel," the court held that the regulations that had created
interim bag limits for commercial fishing did not create any form of a
property interest, either by the regulations or by statute, and there was
no deprivation of due process rights when the National Park Service al-
tered those regulations and totally prohibited commercial fishing.' 5 In
Williams v. Department of Transportation," the court rejected a claim
that a state pilot license for guiding ships into Tampa Bay Harbor consti-
tuted a property interest and required no procedural due process protec-
tion other than that which the statute provided. 7 In Whitney v. Heck-
ler,98 the court rejected the claim that nonparticipating physicians had a
property interest in the fee structure which governed their compensation
for services the physicians provided to Medicaid patients."

What is amazing is not that the results in these cases demonstrate a
general hostility toward finding constitutionally protected property inter-
ests in statutes or regulations,100 but that the court failed to engage in any
sort of meaningful analysis in rejecting these claims. Perhaps this should
be expected, given the failure of the Supreme Court to provide much in
the way of consistent, meaningful guidance for lower courts as to when a
property interest exists for which procedural due process protection is

88. 758 F.2d 1540 (11th Cir. 1985).
89. Id. at 1542-44.
90. 764 F.2d 1459 (11th Cir. 1985).
91. Id. at 1465.
92. 749 F.2d 1553 (11th Cir.), reh'g denied, 755 F.2d 176 (11th Cir.) (en banc), cert.

denied, 472 U.S. 1029 (1985).
93. Id. See Walters v. National Ass'n of Radiation Survivors, 473 U.S. 305 (1985).
94. 775 F.2d 1544 (11th Cir. 1985), cert. denied, 106 S. Ct. 2890 (1986).
95. Id. at 1547-49.
96. 781 F.2d 1573 (11th Cir.), reh'g denied, 794 F.2d 687 (11th Cir. 1986) (en banc).
97. Id. at 1576-78.
98. 780 F.2d 963 (11th Cir.), cert. denied sub nom. Witney v. Bowen, 107 S. Ct. 65

(1986).
99. Id. at 968-72.

100. See Chase, A Challenge to Workers' Rights, 8 NOVA L.J. 671 (1984); Chase, The
Left on Rights: An Introduction, 62 TEx. L. REv. 1541 (1984).

1987] 1003



MERCER LAW REVIEW

available.101 The result is that these cases provide little guidance for
counsel in developing arguments for why property rights are or are not at
stake. Guidance for resolving future cases is one of the primary goals judi-
cial opinions should serve. In spite of the difficulty involved in providing
meaningful analysis regarding whether a property interest is or is not pre-
sent, the better course is for the court actually to engage in that process
rather than use a conclusory approach.

The court also evidenced a similar hostility to the finding of a liberty
interest based upon a statute or regulation. ' " This hostile approach to
both liberty and property interests has the net effect of muting what little
hope of procedural due process protection Mathews v. Eldridge' prom-
ised. The court makes the outcome in most cases dependent on the first
factor in the Mathews formula '04 by finding that the interest of the claim-
ant is so minimal that there is no right or interest present for the courts
to balance in considering the other two factors. This means the court
never addresses the two additional factors that the opinion in Mathews
found so important in determining what due process was due in light of
the claimant's interest. The result is that the balancing process envi-
sioned under the Mathews approach is 'missing in action.' Some commen-
tators have indicated that Mathews v. Eldridge is a facade erected by the
Supreme Court to mask the unarticulated categories that courts use to
determine the outcome in such cases.0 5 If this is true, then commentators

101. See, e.g., Ruckelshaus v. Monsanto Co., 467 U.S. 986 (1984); Pennhurst State
School & Hosp. v. Halderman, 451 U.S. 1 (1981); J. MASHAW, DUE PROCESS IN THE ADMINIS-
TRATIVE STATE 172-271 (1985); Wright, Fundamental Property Rights, 21 VAL. U.L. REV. 75
(1986); Van Alstyne, Cracks in "The New Property:" Adjudicative Due Process in the Ad-
ministrative State, 62 CORNELL L. REv. 445 (1977).

102. See Whitney, 780 F.2d at 972-73; Blanton v. Griel Memorial Psychiatric Hosp., 758
F.2d 1540, 1544 (11th Cir. 1985); Adams v. Brierton, 752 F.2d 546 (11th Cir. 1985) (per
curiam), cert. denied, 106 S. Ct. 538 (1985); United States v. Doe, 747 F.2d 1358 (11th Cir.
1984) (per curiam).

103. 424 U.S. 319 (1976). See Flax, Liberty, Property, and the Burger Court: The Enti-
tlement Doctrine in Transition, 60 TUL. L. REV. 889 (1986) (commenting on the decline of
the doctrine in some areas).

104. 424 U.S. at 334-35.
More precisely, our prior decisions indicate that identification of the specific dic-
tates of due process generally requires consideration of three distinct factors:
First, the private interest that will be affected by the official action; second, the
risk of an erroneous deprivation of such interest through the procedures used, and
the probable value, if any, of additional or substitute procedural safeguards; and
finally, the Government's interest, including the function involved and the fiscal
and administrative burdens that the additional or substitute procedural require-
ment would entail.

Id. at 334-35.
105. See, e.g., Mashaw, Conflict and Compromise Among Models of Administrative Jus-

tice, 1981 DUKE L.J. 181 (1981); see also J. MASHAW, supra note 101. See also Davis v.
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cannot fairly criticize the Eleventh Circuit merely for having followed the
practices the United States Supreme Court dictated.

It is clear under the Mathews balancing approach that even if the court
had found liberty or property interests at stake in the preceding cases,
that finding would not have guaranteed that the courts would entitle in-
dividuals to any more due process protection than that for which the stat-
ute or regulation provided.'" The result is that it is extremely important
for counsel to guard zealously those due process rights either statutes or
regulations grant, because the court is unlikely to find that the concept of
constitutional due process will require more. 0 ' Given this approach, the
court should be particularly careful in any application of 'harmless error'
analysis with regard to agency violation of statutory or regulatory proce-
dural requirements.1 08 Adoption of a 'harmless error' approach in con-
junction with a strict application of the doctrine of waiver by the party's
failure to properly invoke his or her rights under a statute or regulation
could result in a substantial undermining of those procedural protections
the statutory and regulatory systems contain. 0

C. Taking of Property Without Just Compensation

As noted earlier,1 0 in Florida Power Corp. v. FCC"' the court held
that the FCC had exceeded its rate making authority and that Congress
in the Pole Attachments Act"' had unconstitutionally delegated to the
FCC the judicial function concerning the questions of taking of property
and just compensation under the fifth amendment." 3 The opinion is
wrong on both counts. The court premised its opinion in part on the par-
tially discredited rationale of Crowell v. Benson"' that Congress cannot

Scherer, 468 U.S. 183 (1984) (officials of state government do not lose qualified immunity
unless the plaintiff can clearly establish his constitutional rights were at stake); 1 K. DAvis,
supra note 18, at 206-46.

106. See Adams v. Brierton, 752 F.2d 546 (11th Cir.) (per curiam), cert. denied, 106 S.
Ct. 538 (1985).

107. See Durant, 749 F.2d at 1554-55; Andujar v. Bowen, 802 F.2d 404 (11th Cir. 1986)
(per curiam); Henry v. Delta Airlines, 759 F.2d 870, 872-73 (11th Cir. 1983) (per curiam).

108. See Kelly v. Heckler, 761 F.2d 1538, 1539-40 (11th Cir. 1985) (per curiam) (held
inadequate notice of right to free counsel was harmless error).

109. See United States v. Beck, 758 F.2d 1553, 1556 (11th Cir. 1985); Hudson v. Heckler,
755 F.2d 781, 784-85 (11th Cir. 1985) (per curiam); Purolator Armored, Inc. v. NLRB, 764
F.2d 1423, 1431-32 (11th Cir. 1985).

110. See supra text accompanying notes 60-63.
111. 772 F.2d 1537 (11th Cir. 1985), prob. juris. noted, 106 S. Ct. 2273 (1986), rev'd, 107

S. Ct. 1107 (1987) (The Supreme Court rendered its decision after the submission of this
Article).

112. Id. at 1546.
113. Id. at 1544-46.
114. 285 U.S. 22 (1932).
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delegate to administrative agencies the judicial function of deciding facts
central to the constitutionality of the agency's authority to act."5 Such
constitutional or jurisdictional facts that are essential to the validity of
the agency's exercise of authority, courts must determine independently.
Courts should give no deference to the agency's determination of these
issues.116 While the Supreme Court never expressly overruled Crowell, in
Northern Pipeline Co. v. Marathon Pipe Line Co."" the Court noted
Crowell's inconsistency with subsequent cases"O and limited the Crowell
approach to only those circumstances when "the right being adjudicated
is not of congressional creation.'"' The court should have found the Pole
Attachments Act concerned a congressionally created right on behalf of
the cable television companies and was not within the Crowell category.
It is clear the Supreme Court did not mean for Crowel to convert every
case in which a claimant attacks a rate regulation statute as a taking of
property into a case the Crowell doctrine controls.2 0 Such a result would
frustrate the purpose of all statutes that Congress designed to regulate
rates. ' The appropriate standard of review in rate making cases is one
that defers to the agency decision as long as the decision is within the
zone of reasonableness, not a Crowell analysis.22

The court also erred in reading Loretto v. Teleprompter Manhattan
CATV Corp."2 as permitting the court to reject the FCC findings regard-
ing the reasonableness of the compensation without first finding the es-

115. Id. at 46.
116. The Supreme Court drew a distinction between public rights on one hand and con-

stitutional rights and private rights on the other. In the case of a public right, a statutorily
created right, Congress can provide that the agency determination of substantive factual
issues shall be subject-only to limited judicial scrutiny. Id. at 49-54. Congress in no event
can remove from the de novo consideration of the courts, however, the question of the exis-
tence of the facts upon which the agency claims the authority to act when the claim con-
cerns private rights or constitutional rights. Id. at 56-61. See Ohio Valley Water Co. v. Ben
Avon Borough, 253 U.S. 287 (1920).

117. 458 U.S. 50 (1982).
118. Id. at 82 n.34.
119. Id. at 84.
120. The Supreme Court rejected this formalistic approach to the Crowell public/private

rights distinction in Thomas v. Union Carbide Agricultural Prods. Co., 473 U.S. 568 (1985).
The Supreme Court indicated that the CroweU inquiry is pragmatic. Id. at 586-89. Cf. Ruck-
elshaus v. Monsanto Co., 467 U.S. 986 (1984) (upholding the Tucker Act as an appropriate
remedy for an uncompensated taking).

121. See, e.g., East Tennessee Natural Gas Co. v. FERC, 686 F.2d 430 (6th Cir. 1982);
FPC v. Hope Natural Gas Co., 320 U.S. 591 (1944). The Supreme Court in Thomas recog-
nized this when it found that many acts of Congress concern both public and private rights
and that in such cases Crowell does not limit the power of Congress to delegate quasi-judi-
cial or quasi-legislative functions to administrative agencies. Thomas, 473 U.S. at 589-93.

122. See, e.g., Mobil Oil Corp. v. FPC, 417 U.S. 283, 306 (1974).
123. 458 U.S. 419 (1982).
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tablished FCC rates violate the zone of reasonableness.1 2
4 The circum-

stance in Florida Power Corp. was unlike that in Loretto because the
issue was not whether there was a taking for which compensation was
due, rather it was whether the compensation the FCC ordered was ade-
quate. Nothing in Loretto's" indicates that the courts should abandon the
deferential approach to agency determinations of the adequacy of com-
pensation in such cases."2 6

D. Justiciability

The Eleventh Circuit decided five cases dealing with matters concern-
ing access to federal courts for review of agency action. In Mississippi
Chemical Corp. v. EEOC,3 7 the court held that federal courts should not
review the validity of an EEOC complaint while the case is still in the
investigation phase because it is not ripe for judicial review.' An agency
action is ripe for judicial review when there is a final agency action that
harms or threatens harm to the interests of the plaintiff."" The EEOC's
filing of a complaint, in and of itself, is not a final agency action because
it concerned no substantial harm to the plaintiff."'0 Any possible substan-
tive harms are speculative at the time of the mere filing of the EEOC
complaint or are attributable to events other than the mere existence of
the EEOC complaint.31 The court distinguished this case from EEOC v.
Shell Oil Co.'3 2 based on the fact that the EEOC was not seeking any
judicial aid in its investigation.13

3 In Shell Oil, the EEOC was seeking
judicial enforcement of a subpoena it had issued pursuant to its com-

124. Cf. United States v. Riverside Bayview Homes, Inc., 106 S. Ct. 455 (1985) ("More-
over, we have made it quite clear that the mere assertion of regulatory jurisdiction by a
governmental body does not constitute a regulatory taking.") Id. at 459; Hodel v. Virginia
Surface Mining & Reclamation Ass'n, 452 U.S. 264, 293-97 (1981).

125. 458 U.S. at 441. "Furthermore, our conclusion that § 828 works a taking of a por-
tion of appellant's property does not presuppose that the fee which many landlords had
obtained from Teleprompter prior to the law's enactment is a proper measure of the value
of the property taking. The issue of the amount of compensation that is due, on which we
express no opinion, is a matter for the state courts to consider on remand." Id. See Ruckel-
shaus v. Monsanto Co., 467 U.S. 986 (1984) (rejecting a claim that a 'taking' is a matter
which only the judiciary can determine).

126. See, e.g., United States v. Riverside Bayview Homes, Inc., 474 U.S. 121 (1986);
Penn Central Transp. Co. v. New York, 438 U.S. 104 (1978).

127. 786 F.2d 1013 (11th Cir. 1986).
128. Id. at 1018-19; see 1 K. DAvis, supra note 18, at 305-24.
129. 786 F.2d at 1016 (citing 5 U.S.C. § 704).
130. Id. at 1016-18.
131. id.
132. 466 U.S. 54 (1984).
133. 786 F.2d at 1016-18.
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plaint. 34 The Supreme Court held that the courts could compel compli-
ance with the subpoena only if the charge supporting the subpoena was
valid.135 In Mississippi Chemical Corp., the EEOC sought no such en-
forcement by judicial action; therefore, the courts should not intervene to
review the validity of the EEOC complaint.13 6

The court applied mootness principles in only one administrative law
case. In Mayson v. Teague,13 7 the court in dictum indicated its willing-
ness to reach issues of alleged violations of the requirement of constitu-
tional procedural due process, even though the court had settled the un-
derlying substantive issues, because the issues were capable of repetition
and yet evading review. 38

In Board of Trustees, Container Mechanics Welfare/Pension Fund v.
Universal Enterprises, 13 the court discussed the application of the pri-
mary jurisdiction doctrine as a bar to a party proceeding in court rather
than before the NLRB.1"0 The courts use the primary jurisdiction doc-
trine to determine which institution should make the initial decision
when the authority of federal courts and an agency overlap."" The court
held that claims under section 301 of the Labor Management Relations
Act" 2 are an exception to the application of the primary jurisdiction doc-
trine even when such claims also constitute an unfair labor practice." 3

In Sarasota, Florida v. EPA," the court held that the EPA's decision
to dismiss a grant application for federal funds by the City of Sarasota
based upon cost/benefit concerns was not a matter solely within the juris-
diction of the Claims Court." 5 The court reached this result because the

134. 466 U.S. at 61.
135. Id. at 66-67.
136. 786 F.2d at 1016-18.
137. 749 F.2d 652 (11th Cir. 1984). In Connell v. Bowen, Judge Clark showed his reluc-

tance to use mootness as a means of avoiding substantive issues when he disagreed with the
majority's dismissal of the appeal on mootness grounds. He found that the court had juris-
diction and should have decided the substantive issues. He concluded that in doing so, the
court would serve "the interest of judicial economy and justice" because the case was in
such a procedural posture that it would be before the court again on appeal raising the same
issues. 797 F.2d 927, 929-31 (l1th Cir. 1986) (Clark, J., dissenting).

138. 749 F.2d at 659.
139. 751 F.2d 1177 (11th Cir. 1985).
140. Id. at 1183-84.
141. See, e.g., United States v. Western Pac. R.R., 352 U.S. 59 (1956); Texas Pac. Ry. v.

Abilene Cotton Oil Co., 294 U.S. 426 (1907). See generally I K. DAvis, supra note 18, at 274-
78.

142. 29 U.S.C. § 301 (1982).
143. 751 F.2d at 1183-84.
144. 799 F.2d 674 (11th Cir. 1986).
145. Id. at 679-81. The Court of Claims normally has jurisdiction over all suits against

the United States seeking recovery of monetary damages. See Richardson v. Morris, 409
U.S. 464 (1973); Ellis v. United States, 610 F.2d 760 (Ct. Cl. 1979), appeal after remand,
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grant decision at this stage was not final even if the EPA, upon reconsid-
eration, determined that cost/benefit concerns did not require denial of
the grant application. Thus, any relief the district court could provide
would be designed solely to correct the premature wrongful termination
of the grant application.146 This was not a case of an invasion of the juris-
diction the Tucker Act " reserved to the Claims Court.14

E. Exhaustion

Generally, exhaustion of administrative remedies is a prerequisite to
judicial review of an agency's decision.' 4' The exhaustion doctrine is a
prudential requirement the courts have based upon several policy consid-
erations. First, it provides an agency with an adequate opportunity to
perform the role Congress assigned to it. Second, it insures an agency will
have the initial opportunity to correct any errors that may have occurred
during the administrative process. Third, it aids the courts in not exceed-
ing the proper role Congress assigned to them in conducting judicial re-
view of agency decisions. Last, it assures an overall efficient use of the
scarce resources available to both the agencies and to the courts." 0

Because the exhaustion doctrine is a prudential rule, the courts have
fashioned equity-based exceptions to its application, except where Con-
gress has clearly mandated that claimants must exhaust administrative
remedies."' Courts waive the exhaustion requirement if: (1) Requiring a
party to engage in the entire administrative process would impose an un-
fair burden; or (2) there is no need for further agency action because the
agency has authoritatively resolved the issue, and proceeding further in

657 F.2d 1178 (Ct. Cl. 1981); WRIGHT, MILLER & COOPER, FEDERAL PRACTICE AND PROCEDURE

§ 4101 (1978 & Supp. 1986).
146. 799 F.2d at 675-81.
147. 28 U.S.C. §§ 1491-1508 (1982).
148. 799 F.2d at 680-81.
149. The courts closely link this doctrine to the requirement that the agency decision

that the court is reviewing be the final agency action on the matter. Claimants may not seek
judicial review of an agency decision until there is a final agency action, whether by rule or
by order. See Charter Medical Corp. v. Bowen, 788 F.2d 728, 732 (l1th Cir. 1986); Associa-
tion of Nat'l Advertisers, Inc. v. FTC, 627 F.2d 1151, 1156 (D.C. Cir. 1979) (Leventhal, J.,
concurring), cert. denied, 447 U.S. 921 (1980). See generally 1 K. DAvIs, supra note 18, at
279-304.

150. See, e.g., Myers v. Bethlehem Shipbuilding Corp., 303 U.S. 41 (1938); McKart v.
United States, 395 U.S. 185 (1969); PIERCE, SHAPIRO & VERKUIC, ADMINISTRATIVE LAW AND
PROCESS 190-96 (1985) (excellent succinct discussion of exhaustion doctrine). See also 5
U.S.C. § 704 (1982).

151. See Heckler v. Ringer, 466 U.S. 602, 619 (1984). But see Bowen v. City of New
York, 106 S. Ct. 2022, 2031-33 (1986) (claimants were unable to exhaust their administrative
remedies because the agency based its entire decision process upon secret and illegal stan-
dards in terminating claimants' disability benefits).
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the administrative process would be futile; or (3) the matter is a legal
issue that does not involve agency factual expertise; and (4) waiver is not
likely to encourage others to circumvent the entire administrative pro-
cess; and (5) the application of the requirement would lead to particularly
harsh results in the case."'8

The Eleventh Circuit applied the exhaustion doctrine in numerous
cases, two of which were cases of first impression: Wade v. Secretary of
the Army 1ss and Alacare, Inc.-North v. Baggiano.'" Wade concerned an
administrative class action complaint alleging discriminatory employment
practices that the EEOC dismissed for failure to qualify properly as a
class claim.155 The court held that the complainant did not have to pur-
sue his administrative remedies in order to be eligible to bring an action
in the district court attacking the EEOC decision.'" The court found that
both the statute and the regulations indicated that a complainant had a
choice at the point of the EEOC dismissal for failure to allege adequately
a class claim.157 He may proceed with the administrative process or may
opt for federal court.'" The court found no prudentially based reasons to
preclude access to the federal court, because there was a final decision for
purposes of judicial review and because the administrative process had
had its opportunity to attempt to resolve the matter.', Baggiano con-
cerned a challenge to denial of a dual-care provider contract under Medi-
caid.160 The court held that Patsy v. Board of Regents"s did not preclude
the court from finding that exhaustion of administrative remedies may be
implicit in other congressional acts which are cognizable in a section 1983
action, even though section 1983 itself may not require exhaustion of ad-
ministrative remedies.162 Courts will imply this exhaustion requirement,
however, only if there is compelling evidence that Congress intended to

152. See McKart, 395 U.S. at 195; Panola Land Buyers Ass'n v. Shuman, 762 F.2d 1550
(l1th Cir. 1985). See Gelpe, Exhaustion of Administrative Remedies: Lessons from Envi-
ronmental Cases, 53 Gzo. WASH. L. REv. 1 (1985).

153. 796 F.2d 1369 (11th Cir. 1986).
154. 785 F.2d 963 (11th Cir.), cert. denied, 107 S. Ct, 111 (1986).
155. 796 F.2d at 1372.
156. Id. at 1374-75.
157. Id. at 1374-78.
158. Id. at 1373-75. See also Doyal v. Marsh, 777 F.2d 1526, 1535-36 (11th Cir. 1985).
159. 796 F.2d at 1375-77. The Court also held that if the district court resolved the class

action complaint issue in favor of the complainant, then it should reach the merits of the
claim. This is contrary to the normal practice of remanding the case to the agency for reso-
lution of the complainant's alleged substantive claims. Id. See Falcon v. Heckler, 732 F.2d
827 (11th Cir. 1984).

160. 785 F.2d at 964-65.
161. 457 U.S. 496 (1982).
162. 785 F.2d at 964.
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impose it.1ss In Baggiano, the court found that there was no indication
that Congress intended such a requirement.'"

Both of these cases illustrate the pragmatic nature of the judicial deci-
sion process in the area of the exhaustion doctrine. A careful reading of
these and other cases reveals that the following elements may be impor-
tant in the court's resolution of exhaustion problems, although the courts
have not explicitly expressed any judicial formulation of the exhaustion
doctrine. First, if the agency has plenary authority in an area and if judi-
cial review is very limited, then the court will require exhaustion of ad-
ministrative remedies.1"s Second, if the claimant failed to provide the ap-
propriate agency with a meaningful opportunity to review his claim, then
the court will not grant an exception to the exhaustion of administrative
remedies requirements. 1  Last, if it appears that arguably illegal agency
action may escape judicial scrutiny indefinitely, unless the court waives
exhaustion of administrative remedies, then the court will waive.16

7

F. Estoppel

Claimants often argue, in conjunction with a request for waiver of the
exhaustion of administrative remedies requirement, that an agency
should be estopped by the actions of its employees, even though such ac-
tions were inconsistent with the applicable legal rules. The danger with
using estoppel concepts to bar the government from enforcing the law is
that it undermines the interest of all citizens in seeing that an agency
obeys that law. Because this interest is so important, it requires an ex-
traordinary showing for the government to be estopped from enforcing
the laws by some action by one of its employees.'"0 In Organized Fisher-

163. Id. at 967.
164. Id. at 968-69. Imposing such a requirement raises concern that it will become a

vehicle for narrowing the availability of section 1983 actions to vindicate constitutional
rights. Such a result would be inconsistent with the purpose of section 1983.

165. See Perez-Perez v. Hanberry, 781 F.2d 1477 (11th Cir. 1986); Garcia-Mir v. Smith,
766 F.2d 1478 (lth Cir. 1985) (per curiam), later proceeding, Fernandez-Rogue v. Smith,
622 F. Supp. 887 (N.D. Ga. 1985), stay granted in part & denied in part, motion for rever-
sal denied sub nom. Garcia-Mir v. Meese, 781 F.2d 1450 (11th Cir.), later proceeding, 788
F.2d 1446 (11th Cir. 1986), cert. denied sub nom. Ferrer-Mazorra v. Meese, 107 S. Ct. 289
(1986), cert. denied sub norm. Marquez-Medina v. Meese, 106 S. Ct. 1213 (1986). This is
consistent with elements one, two, and four of the doctrine. See supra text accompanying
note 152.

166. See Grier v. Secretary of the Army, 799 F.2d 721 (11th Cir. 1986); Newberger v.
United States Marshalls Serv., 751 F.2d 1162 (11th Cir. 1985). This is consistent with ele-
ments one and two of the doctrine. See supra text accompanying note 152. See also Heckler
v. Ringer, 466 U.S. 602, 606 (1984).

167. See Panola Land Buyers Ass'n v. Shuman, 762 F.2d 1550 (11th Cir. 1985). See also
Bowen v. City of New York, 106 S. Ct. 2022, 2031.

168. See Heckler v. Community Health Serv., 467 U.S. 51 (1984) (casts doubt on
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men of Florida v. Hodel,'6 the court adopted and applied the traditional
three-part test for estoppel. 70 In order for the government to be estopped
by its employee's actions, there must be "(1) [A] promise or misrepresen-
tation of fact, (2) reasonable reliance on the misrepresentation or prom-
ise, and (3) the reasonableness of such reliance. 171 The court found that
none of the elements were met in this case. The court's analysis is
troubling because it ignores a necessary fourth element when estoppel is
used to bind the government. In order adequately to protect the impor-
tant public interest in seeing that the laws are enforced, the court should
balance the risk to the public interest in enforcing the laws against the
private interests at stake. Courts should grant estoppel only when they
conclude that private interests at stake outweigh this strong public inter-
est, even if the other three elements of estoppel are present. 7

.

While the result was clearly correct in Organized Fishermen, even if
the reasoning was not, the court went astray when it used estoppel-type
reasoning in Lyden v. Howerton.1 7 4 In Lyden, the court concluded that
the government had a clear duty to warn boat owners and captains who
participated in the Mariel Boatlift that such action could result in the
seizure of their boats, and found that the failure of the government to do
so may have invalidated the subsequent boat seizures.'17  The circum-
stances of the Mariel Boatlift called for equitable considerations to over-
ride the legal prohibitions that the statute provided. " ' The court re-

whether such a circumstance can exist, but refuses to rule out the possibility); Montana v.
Kennedy, 366 U.S. 308 (1961) (dictum); Federal Crop Ins. Corp. v. Merrill, 332 U.S. 380
(1947). It is a rare for a court to find a valid claim of estoppel. See Grier, 799 F.2d at 723-25;
George v. Railroad Retirement Bd., 738 F.2d 1233, 1236 (11th Cir. 1984) (per curiam) (sug-
gests a proprietary and sovereign function element to the availability of the doctrine of
estoppel as applied to employee actions). But see Portmann v. United States, 674 F.2d 1155
(7th Cir. 1982) (critical of the proprietary and sovereign function analysis). See generally 1
K. DAvis, supra note 18, at 247-57 (views estoppel claims favorably).

169. 775 F.2d 1544 (11th Cir. 1985), cert. denied, 106 S. Ct. 2890 (1986).
170. Id. at 1549; see J. POMEROY, EQUITY JURISPRUDENCE § 805 (1941).
171. 775 F.2d at 1549. See Payne v. Block, 751 F.2d 1191, 1192 (11th Cir.) (per curiam),

vacated, 105 S. Ct. 65 (1985), aff'd on reh'g, 751 F.2d 1191 (11th Cir. 1985), rev'd sub nom.
Lyng v. Payne, 106 S. Ct. 2333 (1986). Note, Equitable Estoppel of the Government, 79
COLUM. L. REv. 551 (1979).

172. 775 F.2d at 1549. The court rejected allegations that employee statements prohib-
ited the government from substantially modifying commercial fishing regulations. Id.

173. Heckler v. Community Health Serv., 467 U.S. 51, 60-61; Lyng v. Payne, 106 S. Ct.
2333, 2339-40 (1986) (dictum). See also Best v. Stetson, 691 F.2d 42 (1st Cir. 1982).

174. 783 F.2d 1554 (11th Cir. 1986). Cf. United States v. One (1) Lot of $24,900.00 in
U.S. Currency, 770 F.2d 1530 (11th Cir. 1985) (concluding Congress intended to impose a
duty to warn before the government can prosecute).

175. 783 F.2d at 1560-62.
176. The problem is that the executive branch, not the judiciary, should have applied

the equitable considerations.
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sponded on the equitable principle of estoppel, but failed to apply even
the traditional elements of the estoppel doctrine in estopping the govern-
ment. The reason why is obvious. The court could not justify the result in
the case even under the traditional elements of the estoppel doctrine.
First, there was no promise or misrepresentation made by government
agents to boat owners or to captains regarding the legal consequences in
proceeding to Mariel Harbor.' 77 The plaintiffs' confusion about the gov-
ernment policy, or the government agents' knowledge about the boats'
intended port of call, did not rise to the level of misrepresentation." s If it
did, then courts could not enforce many of our laws because of estoppel
claims. 1 7 Second, because there was no promise or misrepresentation,
there was no basis for finding reliance under parts two and three of the
court's analysis for estoppel claims.'5 0 Last, the court did not weigh
against the claimed individual deprivations the important public policy
interest in favor of keeping the laws in force, despite government employ-
ees' or agents' representations, to determine if this was one of the those
rare cases when the important public interest must give way in light of
the individual interests at stake.

G. Collateral Estoppel

When a prior administrative proceeding has determined facts, the
question often arises whether a court is collaterally estopped, in a sepa-
rate judicial proceeding between parties, from finding different facts.' In
Pantex Towing Corp. v. Glidewell, e2 the court applied a six-part test in
resolving the issue of whether collateral estoppel barred a lawsuit to re-
cover damages based upon an admiralty tort, when the same facts were
also the basis for an NLRB unfair labor practices claim."s s First, the
agency must have acted in a quasi-judicial capacity and must have issued

177. 783 F.2d at 1560.
178. See Lyng v. Payne, 106 S. Ct. 2333, 2340 (1986) (dictum) (failure to publicize the

law does not give rise to estoppel against the government).
179. Cf. Schweiker v. Hansen, 450 U.S. 785 (1981) (rejecting an estoppel based claim to

recover benefits when a person lost the benefits for a period of one year because she relied
upon a misinformation from an employee administering the program).

180. See supra text accompanying notes 168-73.
181. A relatively common circumstance when this issue arises is in a tort action against

an employee by an employer that is founded upon the same facts as the employee's unfair
labor practice claim against the employer before the NLRB.

182. 763 F.2d 1241 (11th Cir. 1985).
183. Id. at 1245. See also Freedom Savings & Loan Ass'n v. Way, 757 F.2d 1176, 1180

n.2 (11th Cir.), cert. denied, 106 S. Ct. 134 (1985) (appears to add another element concern-
ing Trademark Trial and Appellate Board decisions-the Court of Appeals for the Federal
Circuit must have affirmed the agency decision).

19871 1013



MERCER LAW REVIEW

a formal valid decision on the issues of fact before it.' Second, there
must be an "identity of parties or their privies."'' 18 Third, there must be
an "identity of issues."'186 Fourth, the administrative process must have
provided an "adequate opportunity to litigate the issues.' 6

1
7 Fifth, the

issues must have been "actually litigated and determined in the adminis-
trative proceeding."'" Sixth, the findings concerning the issues must have
been "necessary to the administrative decision."' The court held that
collateral estoppel should not operate to bar the action under this test
because there was no identity of issues between the NLRB's proceeding
on unfair labor practices charges and the federal court action based on
admiralty tort concepts.' s" Both actions arose out of the same factual cir-
cumstances, but the legal elements were substantially different.''1 Con-
gress did not preempt this common law cause of action for wrongful work
stoppage because the National Labor Relations Act"" did not fully pro-
tect all union activity.'" The common law cause of action, however, must
be one which focuses on an unprotected means of achieving a protected
end. 1' 4 The manner in which the court applied the test indicates that
courts will not use the doctrine of collateral estoppel to deny the availa-
bility of traditional remedies in federal courts. 98

H. Res Judicata

The doctrine of res judicata is another means of precluding the judici-
ary from making decisions that are inconsistent with agency decisions.' se

In two cases, the Eleventh Circuit discussed the limited applicability of

184. 763 F.2d at 1245.
185. Id.
186. Id.
187. Id.
188. Id.
189. Id.
190. Id. at 1246.
191. Id. at 1246-47.
192. National Labor Relations Act § 8(b)(1)(A) as amended, 29 U.S.C.A. § 158(b)(1)(A)

(1973).
193. 763 F.2d at 1249-50. The court also found that to the extent that the NLRA does

protect the activity "where employees voluntarily, and not as a result of unlawful coercion,
enter into a protected work stoppage, the employer may not recover against the union its
business losses resulting exclusively from the work stoppage merely because the union orga-
nizer was trespassing when the work stoppage was called." Id.

194. Id. at 1246-47. The protected end was a work stoppage the employees called be-
cause of unsafe working conditions. Id. at 1246.

195. See also University of Tennessee v. Elliott, 106 S. Ct. 3220, 3225-27 (1986) (collat-
eral estoppel principles apply to the decisions of state administrative agencies).

196. See generally RBsTATsMENT (SEcoND) OF JUDGMENTS §§ 27-28, 83 (1982).
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the doctrine of res judicata in the administrative proceeding context.1

First, the doctrine of res judicata will not bar a subsequent cause of ac-
tion attacking the validity of the agency decision when the complaint al-
leges a colorable claim of a constitutional violation that the prior proceed-
ings did not consider.98 This claim requires more than a mere allegation
of a violation of a constitutional right. s91 In Holland v. Heckler,00 the
court rejected appellant's bare assertion of denial of the right to counsel
as the basis for a procedural due process violation because the pleadings
did not sufficiently allege her entitlement to counsel as a matter of consti-
tutional or statutory law.201 Without such an allegation, it is impossible to
perceive how denial of counsel resulted in a violation of her procedural
due process right to a full and fair hearing on her claim.202 Second, the
court rigorously applied the requirement that res judicata will preclude
judicial action only in cases in which the parties previously litigated the
specific issue before the court and an agency proceeding resolved that
specific issue.2" In Board of Trustees, Container Mechanics Welfarel
Pension Fund v. Universal Enterprises,'" the court refused to find that
the agency had resolved the issue when the agency based its decision
upon the failure of a party to carry its burdens of production and persua-
sion in the agency proceeding.20"

II. STATUTES

A. Administrative Procedure Act

Administrative law is primarily a subject matter concerning statutes
and regulations. This is particularly true concerning the process that an
agency must follow in order to act.2 " In some circumstances, the Consti-
tution imposes limitations on the options of Congress or of the agency in
structuring the process to which a person is entitled when the agency

197. Holland v. Heckler, 764 F.2d 1560 (11th Cir. 1985) (per curiam); Board of Trustees,
Container's Mechanics Welfare/Pension Fund v. Universal Enter., 751 F.2d 1177 (11th Cir.
1985).

198. E.g., Elchediak v. Heckler, 750 F.2d 892 (11th Cir. 1985).
199. Id. at 894-95.
200. 764 F.2d 1560 (11th Cir. 1985) (per curiam).
201. Id. at 1562-63.
202. Id. But see Cherry v. Heckler, 760 F.2d 1186, 1190 n.4 (11th Cir. 1985) (should

presume any alleged constitutional violations did occur).
203. 764 F.2d at 1562-63.
204. 751 F.2d 1177 (11th Cir. 1985).
205. Id. at 1183. The court also denied res judicata effect to the NLRB decision because

there was no privity between plaintiff in this action and complainant before the Board. Id.
206. Vermont Yankee Nuclear Power Corp. v. Natural Resources Defense Council, 435

U.S. 519 (1978); see supra note 5.
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acts. It is generally not a significant limitation because the statutes or
regulations generally offer more substantive and procedural rights than
the minimum the Constitution requires. The result is that the Adminis-
trative Procedure Act (APAI, 0 7 which governs most agency procedures,2 "s

is the departure point in any meaningful analysis of whether an agency
has properly rendered a decision in an adjudicatory proceeding or has
properly enacted a rule.3 "

Rulemaking Mode. How the APA or the enabling statute and regu-
lations characterize the decision dictates the process an agency must fol-
low. In formulating its official policy, the agency maintains substantial
discretion in determining whether to develop its policy through the adju-
dication process or through the informal"'0 or formal' rulemaking proce-
dures for which the APA provides."' Only two factors limit this discre-
tion: due process considerations and the agency's enabling statute ."' The
court reaffirmed the scope of this discretion in RTC Transportation, u.
ICC.2 4 In RTC Transportation, the court rejected a claim that the ICC
should not have issued a certificate of public convenience because the
rulemaking process had not properly adopted the new policy the ICC an-
nounced in the context of issuing the certificate.215 The court held that it
would not require the ICC to develop new policies through the rulemak-
ing process.1 The ICC may use adjudication to develop new policies." 7

When an agency's enabling act authorizes it to use either process, the
choice is left to the agency.21 The court will intervene only when the
agency clearly abused its discretion by not using the other approach.'1

The ICC clearly did not abuse its discretion in using the issuance of cer-

207. See supra note 5.
208. Congress can and does provide for procedures substantially different from those of

the APA in enabling statutes. When this is the case, those procedures take precedent over
the provisions of the APA.

209. 5 U.S.C. § 706 (1982). Discussion of the scope of judicial review for which section
706 of the APA provides appears in Part III, infra pp. 1028-52.

210. 5 U.S.C. § 553 (1982).
211. Id. §§ 556-557. "When rules are required by statute to be made on the record after

opportunity for an agency hearing, sections 556 and 557 of this title apply instead of this
subsection." Id. § 553(c).

212. See, e.g., NLRB v. Bell Aerospace, 416 U.S. 267 (1974); SEC v. Chenery Corp., 332
U.S. 194 (1947).

213. See Vermont Yankee Nuclear Power Corp., 435 U.S. at 543-48.
214. 731 F.2d 1502 (11th Cir. 1984) (per curiam).
215. Id. at 1505-06.
216. Id.
217. Id. at 1505.
218. Id.
219. Id. at 1505-06. Accord Seaboard Sys. R.R. v. United States, 794 F.2d 635 (11th Cir.

1986).
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tificates of convenience adjudicatory process to develop this new policy." 0

The method the agency chooses for adopting a policy is important be-
cause it dictates the standard of judicial review s that the courts will ap-
ply to determine whether an agency acted appropriately.22 The standard
of review for rules the agency adopted pursuant to the APA informal
rulemaking procedure is arguably substantially less intrusive than the
standard for formal rulemaking or for the adjudication process.

The court in Lloyd Noland Hospital & Clinic v. Heckler"s' considered
whether violations of the APA procedures invalidated the new rules the
Department of Health and Human Services adopted concerning reim-
bursement to providers of care under the Medicare program.2 The court
held the rules invalid because the agency failed: (1) To adequately "dis-
close the thinking of the agency and the data relied upon;"2"6 (2) to re-
spond adequately to the comments it received criticizing the study of
data upon which the agency relied as the basis for the new rule;"27 and (3)
to provide a concise statement that explained the legal and factual bases
for the rules."28 These three errors were substantial violations of APA
rulemaking procedures.2 " Rulemaking in violation of APA procedures is

arbitrary agency action and the rules an agency promulgates through this
defective process are invalid.2" °

Interestingly, in Lloyd the court refused to find that the violation of
the sixty-day time limit for comments constituted another reason for
holding the new rules invalid.31 It found that the agency's initial decision
to cut short the time frame for receiving comments from sixty to forty-
five days was not a violation of APA rulemaking procedures.2"' It was

220. 731 F.2d at 1505-06.
221. See Part II, infra (discussion of the standards of judicial review).
222. See, e.g., LeBel, supra note 3, at 1034.
223. This is primarily due to the application of the substantial evidence test on ques-

tions of fact and additional procedural safeguards such proceedings impose. 5 U.S.C. §§ 554-
557, 706(2)(E) (1982).

224. 762 F.2d 1561 (11th Cir. 1985).
225. Id. at 1563.
226. Id. at 1565; 5 U.S.C. § 553(b)(3), (c) (1982) ("The notice shall include either the

terms or the substance of the proposed rule or a description of the subjects and issues in-
volved.") Id. § 553(b)(3) (1982).

227. 762 F.2d at 1566; 5 U.S.C. § 553(c) (1982).
228. 762 F.2d at 1566; 5 U.S.C. § 553(c) (1982) ("After consideration of the relevant

matter presented, the agency shall incorporate in the rules adopted a concise general state-
ment of their basis and purpose"). This failure is particularly fatal to the agency decision
because it prevents the court from exercising its appropriate role in judicial review.

229. 762 F.2d at 1566-68.
230. Id. at 1567-68.
231. See infra text accompanying notes 250-53.
232. 762 F.2d at 1567.
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only after the agency had sent out the original notice that it had extended
the time for comments to sixty days."5 The court assumed that the
agency had received most comments within the forty-five-day time frame,
and, therefore, the agency did not violate the APA's requirement in
promulgating its final rules.*" This approach to violation of the time pe-
riod for commenting on proposed rules is inconsistent with the approach
of the court in Florida Fruit & Vegetable Association v. Brock. 3"5 In Flor-
ida Fruit & Vegetable Association, the court found that the amended
final rule was substantively valid under the arbitrary and capricious stan-
dard.2' Because, the agency violated the time frame for notice and com-
ment on the amended version23 7 of the proposed final rule, however, the
court held that the rule the agency finally promulgated was invalid unless
it deleted the language amending the proposed final rule.' 3

' The court
ordered the agency to delete the offending language2 9 to save the time
and cost of starting the promulgation process anew.

These cases are the exception and not the rule, as generally courts rig-
orously enforce the APA procedural requirements2

4
0 for rulemaking to in-

sure that interested parties and the public have an opportunity to partici-
pate in the process."41 This theory of participation is one of the principles
upon which the courts premise the validity of agencies exercising quasi-
legislative authority. 4 '

It is unclear to what extent, if any, an agency's informal policies and
internal operating procedures bind the agency. Within the Eleventh Cir-
cuit, a split has emerged concerning whether matters that are not offi-
cially published as regulations should be given the full force and effect of

233. Id.
234. Id. at 1567-68.
235. 771 F.2d 1455 (11th Cir.) (per curiam), reh'g denied, 777 F.2d 704 (11th Cir. 1985)

(en banc), cert. denied, 106 S. Ct. 1524 (1986).
236. 771 F.2d at 1459-60.
237. The amendment added the term "U.S." as a modifier to the language of the rule at

six different points. Id. at 1460-61.
238. Id. at 1457, 1460-61.
239. Id. at 1460.
240. See, e.g., Motor Vehicle Mfr. Ass'n v. State Farm Ins. Co., 463 U.S. 29 (1983);

Rowell v. Andrus, 631 F.2d 699 (10th Cir. 1980); Parkridge Hosp., Inc. v. Califano, 625 F.2d
719 (6th Cir. 1980); Riveria v. Patino, 524 F. Supp. 136 (D.C. Cal. 1981).

241. See Mashaw, Prodelegation: Why Administrators Should Make Political Deci-
sions, 1 J. LAw, Ec. & ORG. 81 (1985); Pedersen, Formal Records and Informal Rulemaking,
85 YaLE L.J. 38 (1975).

242. See, e.g., Aeronautical Radio, Inc. v. United States, 335 F.2d 304 (7th Cir. 1964),
cert. denied, 379 U.S. 966 (1965); City of New York v. Diamond, 379 F. Supp. 503 (D.C.N.Y.
1974); National Retired Teachers Ass'n v. United States Postal Service, 430 F. Supp. 141
(D.D.C. 1977), aff'd, 593 F.2d 1360 (D.C. Cir. 1979); J. FREEDMAN, supra note 17, at 72-74;
Stewart, The Reformation of American Administrative Law, 88 HARV. L. Rev. 1667 (1975).
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law. In Payne v. Block, 48 the court held that the courts must consider
rules and regulations which the agency has not formally promulgated as
binding on the agency.2 4

4 The court based its holding upon due process
rather than statutory grounds.246 Likewise, in Port of Jacksonville Mari-
time Ad Hoc Committee v. United States Coast Guard,2 4 6 the court
found that unpublished informal rules and internal operating guidelines
are binding upon the agency.2 47 On the other hand, in Bright v.
Nimmo,24

8 the court held that an internal operating procedures manual
for the Veterans Administration did not create any form of substantive
law that bound the agency.24 The APA itself does not resolve the legal
significance of internal operating procedures and other informal rules or
policies that an agency has never officially adopted pursuant to the APA
procedure.2 0

The better position is that courts should not give full legal effect to
internal operating procedures and rules that an agency has not formally
adopted pursuant to APA procedures. The agency should remain free to
disregard policies it has not formally adopted through the APA process
without suffering the consequences of having the courts summarily over-
turn its decision. The danger of a contrary position is that courts could
hold a partially formulated policy, whether published or unpublished,
that has never gone through the formal APA decision process as binding
on the agency's discretion. It would grant transient agency decisions the
same legal effect as those that have gone through the APA process and
that the agency has officially adopted as policy.2 1 This position would

243. 721 F.2d 741 (11th Cir. 1983) (per curiam), vacated, 105 S. Ct. 65 (1985), aff'd on
reh'g, 751 F.2d 1191 (11th Cir. 1985), rev'd sub nom. Lyng v. Payne, 106 S. Ct. 2333 (1986).
The Supreme Court reversed because it disagreed with the Eleventh Circuit on whether the
agency violated the unpublished regulations. 106 S. Ct. at 2335. In dictum the Supreme
Court also cast doubt on whether unpublished rules bind the agency. Id.

244. 721 F.2d at 742-43.
245. Id. at 743. The court found that it was not merely the act of publishing the staff

instructions that bound the agency. Rather, it was that these instructions established proce-
dures for the agency to follow in a circumstance when the agency's action would affect indi-
vidual rights. Id. at 742.

246. 788 F.2d 705 (11th Cir. 1986).
247. Id. at 708-09.
248. 756 F.2d 1513 (11th Cir. 1985).
249. Id. at 1516-17. Accord Gatter v. Nimmo, 672 F.2d 343 (3d Cir. 1982).
250. See 5 U.S.C. § 553(b) (1982).
251. See Pedersen, supra note 241. The Eleventh Circuit has held that administrative

regulations are not a form of substantive law, but are general statements of policy. As such
these regulations do not have the effect of law and cannot provide the basis for an implied
private cause of action. Smith v. Russellville Prod. Credit Ass'n, 777 F.2d 1544, 1548 (11th
Cir. 1985). Private causes of action can only be implied from statutes based upon the intent
of Congress as expressed in the statutory language or legislative history. Id. at 1547-48.
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hinder the agency in developing the optimum policy through an informal
process prior to acting officially by substantially limiting the agency flexi-
bility in exploring policy alternatives. This may seem to open the door to
agency lawlessness because it authorizes an agency to act inconsistently
with its own policy.25s Such is not the case. The court has greater discre-
tion to reject internal operating procedures and policies the agency has
not formally adopted pursuant to the APA.25' The court's enhanced dis-
cretion to reject an agency position extends to an agency's failure to fol-
low unofficial policies. The unexplained failure to do so is a form of
agency action that the courts should carefully scrutinize to determine if it
is arbitrary.s

Adjudication Mode. When an agency is engaged in adjudication,
courts substantially enhance both the standards of judicial review and the
amount of procedural protection. This enhancement, however, does not
prevent one from waiving these procedural rights. In Verderane v. Jack-
sonville Shipyards,2 55 the court held that claimants may waive substan-
tive and procedural defenses to agency action, in the context of the ad-
ministrative proceeding, if they do not properly raise those defenses.'" It
is important for purposes of judicial review to preserve an administrative
record as carefully as a record in a judicial proceeding. Another case in
which the court held that plaintiffs had validly waived substantive and
procedural defenses was Manasota-88, Inc. v. Thomas.2 7 In Manasota-88
the court held that plaintiffs waived any attack on the validity of the
EPA's decision to grant a modified permit because of their failure to fol-
low appropriate procedures in seeking review of that decision.256 Plaintiffs
can even waive substantive procedural errors in the record regarding the
adjudication process.25 9

Absent a constitutional violation, the courts will not imply additional
procedural rights when neither the enabling statute nor the APA have

252. Payne, 721 F.2d at 743.
253. See Good Samaritan Hosp. v. Mathews, 609 F.2d 949 (9th Cir. 1979); Energy

Reserves Group, Inc. v. Federal Energy Admin., 447 F. Supp. 1135 (D.C. Kan. 1978), rev'd
on other grounds, 589 F.2d 1082 (10th Cir. 1978) (interpretative rule). Cf. Vermont Yankee
Nuclear Power Corp. v. Natural Resources Defense Council, 435 U.S. 519 (1978). When the
agency has not acted through the APA decision process, the courts are not bound to defer to
the agency's judgment on matters the agency addressed in such policies.

254. See Motor Vehicle Mfrs. Ass'n v. State Farm Auto. Ins. Co., 463 U.S. 29 (1983).
255. 772 F.2d 775 (11th Cir. 1985).
256. Id. at 779.
257. 799 F.2d 687 (11th Cir. 1986).
258. Id. at 694.
259. See Williams v. United States Dep't of Transp., 781 F.2d 1573 (11th Cir.), reh'g

denied, 794 F.2d 687 (11th Cir. 1986) (en banc).
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afforded those rights.2"e In Donovan v. Local 962, International Chemical
Workers Union,2 6

1 the court adhered to this principle in holding that em-
ployees had no right, by the statute or by OSHA regulations, to the court
hearing the claim about the settlement agreement between OSHA and an
employer when the employer had already withdrawn its objections to the
OSHA citation. 2s The court refused to require such a process absent ex-
plicit authorization. e"

B. Freedom of Information Act

The Freedom of Information Act (FOIA)2" requires all federal agencies
to make available to the public any written information concerning
agency policies and any agency record in their possession unless the Act
specifically exempts the information or the agency.2" Congress conceived
of the FOIA as a means to reduce governmental secrecy by making public
disclosure the general rule rather than the exception.2 " Congress thought

260. See Vermont Yankee Nuclear Power Corp., 435 U.S. at 523-25.
261. 748 F.2d 1470 (11th Cir. 1984).
262. Id. at 1472-73.
263. Id. at 1473.
264. 5 U.S.C. § 552 (1982 & Supp. 11 1985).
265. Id. § 552(a).
266. id. § 552(b) provides:

This section does not apply to matters that are-(1)(A) specifically authorized
under criteria established by an Executive order to be kept secret in the interest
of national defense or foreign policy and (B) are in fact properly classified pursu-
ant to such Executive order; (2) related solely to the internal personnel rules and
practices of an agency; (3) specifically exempted from disclosure by statute (other
than section 552b of this title), provided that such statute (A) requires that the
matters be withheld from the public in such a manner as to leave no discretion on
the issue, or (B) establishes particular criteria for withholding or refers to particu-
lar types of matters to be withheld; (4) trade secrets and commercial or financial
information obtained from a person and privileged or confidential; (5) inter-
agency or intra-agency memorandums or letters which would not be available by
law to a party other than an agency in litigation with the agency; (6) personnel
and medical files and similar files the disclosure of which would constitute a
clearly unwarranted invasion of personal privacy; (7) investigatory records com-
piled for law enforcement purposes, but only to the extent that the production of
such records would (A) interfere with enforcement proceedings, (B) deprive a per-
son of a right to a fair trial or an impartial adjudication, (C) constitute an unwar-
ranted invasion of personal privacy, (D) disclose the identity of a confidential
source and, in the case of a record compiled by a criminal law enforcement author-
ity in the course of a criminal investigation, or by an agency conducting a lawful
national security intelligence investigation, confidential information furnished
only by the confidential source, (E) disclose investigative techniques and proce-
dures, or (F) endanger the life or physical safety of law enforcement personnel; (8)
contained in or related to examination, operating, or condition reports prepared
by, on behalf of, or for the use of an agency responsible for the regulation or
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that the Act would promote public oversight of the conduct of the gov-
ernment in the modern administrative state.' e Public interest groups,
special interest groups, and the press have used the FOIA extensively to
serve both the envisioned oversight function and self-interested ends.'"

One of the prerequisites for gaining access to information under the
FOIA is that the person seeking disclosure of information must make a
written request for the information pursuant to the Privacy Act.' ss In
Cochran v. United States,7 0 the court held that disclosure of information
absent a written request did not alone give rise to a private cause of ac-
tion for violation of this statutory provision. 7 1 A private cause of action
exists only in cases when there was a failure to make a written request
and the FOIA specifically exempted the information disclosed.27

2 The in-
formation would then be protected under the Privacy Act. 7' The court
found that if the FOIA required disclosure, then the Privacy Act offered
no separate basis for nondisclosure of the information ., In this case, the
information concerned whether Major General Cochran had engaged in
misconduct while he was the commander of Fort Stewart. This was ex-
actly the sort of information to which Congress wanted to assure the pub-
lic had access. The information the Army released did not qualify for ex-
emption as a personal record.' Congress designed this exemption under

supervision of financial institutions; or (9) geological and geophysical information
and data, including maps, concerning wells.

Id. See CIA v. Sims, 105 S. Ct. 1881 (1985) (discussion of national security exemption);
United States v. Weber Aircraft Corp., 104 S. Ct. 1488 (1984) (discussion of inter-agency or
intra-agency communication exemption). Courts are to read these exemptions narrowly to
insure the achievement of the purpose of the Act-a general principle of disclosure. Shary-
land Water Supply Corp. v. Block, 755 F.2d 397 (5th Cir. 1985), cert. denied, 105 S. Ct. 2678
(1985).

267. NLRB v. Robbins Tire & Rubber Co., 437 U.S. 214 (1978); Alirez v. NLRB, 676
F.2d 423 (10th Cir. 1982); Westinghouse Elec. Corp. v. Schlesinger, 542 F.2d 1190 (4th Cir.
1976). See Clark, Holding Government Accountable: The Amended Freedom of Informa-
tion Act, 84 YALE L.J. 741 (1975).

268. See generally 1 K. DAvis, supra note 18, at 31-105.
269. 5 U.S.C. § 552a (1982 & Supp. III 1985). "No agency shall disclose any record...

by any means of communication to any person, or to another agency, except pursuant to a
written request." Id. § 552a(b).

270. 770 F.2d 949 (11th Cir. 1985).
271. Id. at 957-59. In addition, the fact that the United States Army regulations re-

quired that all requests for information disclosure under the FOIA be in writing did not
alter the result. Id.

272. Id. at 957-58.
273. Id.; see 5 U.S.C. § 552a (1982 & Supp. III 1985).
274. 770 F.2d at 955.
275. Id. at 955-56. See 5 U.S.C. § 552(b)(6) (1982 & Supp. III 1985) ("personnel and

medical files and similar files the disclosure of which would constitute a clearly unwarranted
invasion of personal privacy"). Id.
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the FOIA to prevent disclosure only when it is clear that the disclosure
constitutes an unwarranted invasion of the person's privacy.176 Otherwise,
plaintiffs could use the personal information exemption of the FOIA to
hinder the discovery of official misconduct. The fact that Major General
Cochran had engaged in wrongful appropriation of government property
was a matter of direct public interest and did not qualify under the per-
sonal record exemption.2 77 This result is consistent with the balance that
Congress struck regarding the tension between the public's right to know
and an individual's concern for privacy.2'7

In Doe v. Naval Air Station, Pensacola, Fla.,17s the court held that the
district court erred in dismissing a complaint alleging that the Navy vio-
lated the FOIA and the Privacy Act when it disclosed to a local law en-
forcement officer information it had obtained from a vehicle parking re-
gistration form2" the complainant had filed with the Naval Air Station.'"
The court held that the disclosure was arguably unlawful for two reasons.
First, it was unclear whether the agent had submitted a written request
for the information.2 2 Second, the 'head' of the local law enforcement
agency did not make the request for disclosure and, therefore, the infor-
mation did not qualify for routine release because the Navy regulations
did not so provide.2 8

3 In such a circumstance, it was inappropriate for the
district court to dismiss the complaint because it presented an arguable
claim that the information was subject to protection under the personal
record exemption.28 Further, until the parties had completed discovery
and taken further steps in the litigation process, it was not possible to
determine whether the information qualified for disclosure under the law
enforcement exception. 25 This case is consistent with the decision in
Cochran because of its procedural setting. In deciding whether to grant or
deny a motion to dismiss, the district court must take as true the facts set
out in the plaintiff's pleadings. Here, if the facts pled are proven, it is

276. 770 F.2d at 955-57.
277. Id.
278. See O'Brien, Priuacy and the Right of Access: Purposes and Paradoxes of Informa-

tion Control, 30 ADMIN. L. REV. 45 (1978). The court carefully reserved for a future case
consideration of whether a defendant's unrequested disclosure of stale information would
constitute a possible cause of action for violation of the requirement that the public submit
a written request in advance. 770 F.2d at 958 n.14.

279. 768 F.2d 1229 (l1th Cir. 1985).
280. Id. at 1231-33. The information the Navy disclosed was the home address and

phone number of the complainant. Id. at 1231.
281. Id. at 1231-33.
282. Id. at 1233.
283. Id.
284. Id. at 1233; 5 U.S.C. § 552(b)(6) (1982 & Supp. III 1985).
285. 768 F.2d at 1232-33; see 5 U.S.C. § 552(b)(7) (1982 & Supp. III 1985).
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possible that the disclosure was in violation of the FOIA exemption re-
garding personal records"" and of the Privacy Act. 87

In L & C Marine Transport, Ltd. v. United States,'" the court con-
fronted one of the more troubling aspects in the use of the FOIA for self-
interested ends. L & C Marine Transport sought, as part of its defense
concerning an accident that OSHA had investigated, the names and other
identifying information pertaining to its employees whom OSHA had in-
terviewed during its investigation.'" OSHA claimed that two provisions
of the FOIA exempted the disclosure. First, the information the employer
sought was exempt as a personal record and its release would violate the
Privacy Act.'" Second, OSHA had gathered the information the employer
sought from confidential sources for law enforcement purposes and,
therefore, the information was exempt from disclosure."' The district
court rejected both claims and ordered OSHA to release the
information."

The court reversed the district court for two reasons. First, the court
held that the privacy interest the personal records exemption and the
Privacy Act protects does not cease merely because a party may discover
the identity of the witnesses to the accident through other means. 29 The
privacy interest applies not only to intimate details of personal life, but
also to reasonable assertions of the option to withhold the information
from other parties whom the person believes may, based on that informa-
tion, attempt to take adverse action toward him or his family.'" Once the
court establishes an FOIA-protected privacy interest, the Privacy Act
protects that interest. This does not end the matter. Courts may still au-
thorize disclosure if the lower court had determined, after balancing the
public interest in disclosure against the privacy interest, that protection
of the public interest mandated disclosure. Because the district court did
not recognize the validity of the privacy interest, it did not engage in this
balancing.2 5 It is clear in this case, however, that the balance must be
struck in favor of nondisclosure because there was no public interest at
stake for the court to balance against the privacy interest. L & C Marine
requested disclosure in this case to serve only its private litigation inter-

286. 5 U.S.C. § 552(b)(6) (1982 & Supp. 111 1985).
287. Id. § 552a.
288. 740 F.2d 919 (11th Cir. 1984).
289. Id. at 921.
290. Id. at 921-23; see 5 U.S.C. § 552a (1982 & Supp. III 1985).
291. 740 F.2d at 921; see 5 U.S.C. § 552(b)(7) (1982 & Supp. III 1985).
292. 740 F.2d at 921.
293. Id. at 925.
294. Id. at 922-23.
295. Id. at 923.
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ests and not the public interest Congress designed the FOIA to further.'"
Second, the court held that even if these circumstances did not qualify

under the personal record exemption, the FOIA prohibits disclosure be-
cause the information concerned the identity of confidential sources used
in law enforcement activity.2 s7 OSHA met its burden of showing that the
employees provided the information under express assurances of confi-
dentiality. Meeting that burden precluded disclosure. The confidential
source exemption does not permit the balancing of interests." s The mere
fact that the normal litigation discovery process may disclose the names
of the confidential informants did not destroy the exemption.2" The
court's reasoning and the results in these cases are consistent with the
general purposes and structure Congress established in the FOIA and the
Privacy Act.

In Lindsey v. United States Bureau of Prisons,'0 the court confronted
the interesting question of whether a prisoner may gain access to the in-
vestigative report the trial court used in imposing sentence on him when
that report has subsequently come into the possession of the Bureau of
Prisons. The prisoner could not compel disclosure of the report from the
court through the FOIA process because the courts are an exempt agency
under the FOIA."' The question was whether the fact that the exempted
agency, the court, no longer had possession of the report and had moved
it to a nonexempted agency, the Bureau of Prisons, made the report sub-
ject to disclosure under the FOIAk" The court held that the FOIA did
not apply to the report even when it had come into the possession of the
Bureau of Prisons. It did so because Congress had ultimately vested the
authority in the trial court to determine whether they would release the
report. To provide that a plaintiff could discover the report subsequently
through the FOIA process would frustrate this clear grant of authority to

296. Id. This rationale assumes that there is no public interest at stake in private litiga-
tion. This assumption is clearly an overstatement at best, and at worst is wrong. See, e.g., B.
ACKERMAN, RECONSTRUCTING AMERICAN LAW 23-45 (1984); Eisenberg & Yeazell, The Ordi-
nary and the Extraordinary in Institutional Litigation, 93 HARV. L. Rsv. 465 (1980); D.
HOROWITz, THE COURTS AND SOCIAL POLICY (1977).

297. 740 F.2d at 923-25; 5 U.S.C. § 552(b)(7) (1982 & Supp. III 1985).
298. 740 F.2d at 925.
299. Id.
300. 736 F.2d 1462 (1984), vacated, 469 U.S. 1082 (1984). The Supreme Court based the

order vacating the judgment upon the interpretation of rule 32 of the Federal Rules of
Criminal Procedure the Solicitor General proferred in his brief. 469 U.S. at 1082; see FED. R.
CRIM. P. 32.

301. 736 F.2d at 1464; see 5 U.S.C. § 552(a)(3), (a)(4)(B) (1982 & Supp. Il1 1985); 5
U.S.C. § 551(1)(B) (1982).

302. 736 F.2d at 1466-67. The trial court has substantial discretion in deciding whether
to disclose or not disclose the report under the Federal Rules of Criminal Procedure. FED. R.
CRiM. P. 32(c).
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the trial court.3 03 The court might have reached a different result if the
prisoner had demonstrated that the trial court intended to relinquish all
control over the investigative report to the Bureau of Prisons. The result
in this case seems sound because it properly reflects the balance Congress
struck, even though it places the burden on the prisoner to seek access to
the information during the sentencing process.s °s

C. Equal Access to Justice Act

The passage of the Equal Access to Justice Act (EAJA)050 has led to
several questions concerning the applicability of the EAJA in the admin-
istrative process. EAJA created a presumption that the agency should
award the prevailing private party attorney's fees in an adversary agency
proceeding. The agency can rebut this presumption only if it can show:
(1) That its position was substantially justified or (2) that special circum-
stances make the award unjust5 06 Three issues have arisen in the applica-
tion of the EAJA in the administrative process: First, what results qualify
as prevailing; second, when should the agency's position qualify as sub-
stantially justified; and third, when should an agency deny attorneyQcom-
pensation because special circumstances make such an award unjust.

The court addressed the issue of what results qualify as prevailing in
Martin v. Heckler.307 The court held that it would consider a party as
prevailing when he or she had substantially received the relief sought and
the legal proceeding was a necessary causal factor in the granting of the
relief.30 There is no requirement that there be a formal judicial judgment
against the government. EAJA merely requires that the party demon-
strate that legal action was necessary to vindicate his or her rights.80'

In two cases the court provided guidance regarding the standards it will
apply in determining whether an agency's position is substantially justi-

303. 736 F.2d at 1467. There is a split among the United States Courts of Appeals on
this issue. Compare Berry v. Department of Justice, 733 F.2d 1343 (9th Cir. 1984); Carson v.
United States Dep't of Justice, 631 F.2d 1008 (D.C. Cir. 1980) with Lindsey, 736 F.2d 1462.

304. See FED. R. CRIM. P. 32(c)(3).
305. 5 U.S.C. § 504 (1982 & Supp. III 1985); 28 U.S.C. § 2412 (1982 & Supp. III 1985).

See generally Kinlin, Equal Access to Justice Act, 16 Pus. CoNr. LJ. 266 (1986) (general
overview of the purpose of the Act and the leading decisions by courts and agencies to date,
interpreting it).

306. 5 U.S.C. § 504(a)(1) (1985).
307. 733 F.2d 1499 (11th Cir. 1984), reh'g 773 F.2d 1145 (11th Cir. 1985) (en banc). See

Dietz, supra note 84, at 517-20 (discussion of EAJA application to social security cases).
308. 773 F.2d at 1149.
309. Id. at 1149-51; see 42 U.S.C. § 1988; 28 U.S.C. § 2412(b) (1982 & Supp. III 1985).

The court also found the EAJA did not require that an attorney have some fee arrangement
with the client in order to qualify for compensation. 773 F.2d at 1151-52.
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fled. In Haitian Refugee Center v. Meese,310 the court identified three
factors relevant in determining whether the government's position is sub-
stantially justified: (1) Clarity of the governing law; (2) foreseeability of
the length and complexity of the litigation; and (3) consistency in the
government's position.3 " In applying these criteria, the court should defer
to the decisions of the district court and reverse only for a clear abuse of
discretion. 1 2 After carefully examining the record, the court concluded
that there was no basis for finding that the district court judge had
abused his discretion in rejecting the government's claim that its position
was substantially justified.3 1 3 In Charter Management, Inc. v. NLRB, '3 1 '

the court held that when an agency based its denial of attorney's fees
under EAJA upon the agency's determination that the government had a
substantially justified position, the appropriate standard of judicial re-
view is abuse of discretion.3 15 It is clear that this is the wrong standard of
review. Such a deferential approach to the agency's determination of
whether the government qualified under one of the exemptions is incon-
sistent with the general purposes and structure of the EAJA. The better
position is that the court should use the same standard of judicial review
it useb in reviewing other questions of fact the agency has determined. In
the case of the NLRB, the standard is substantial evidence on the record
as a whole.3 1 6

The court also restricted the scope of the exception to the award of
attorney's fees because special circumstances make such an award unjust.
In Martin v. Heckler,'31 7 the court held that the exception to the award of
attorney's fees, because of special circumstances that make the award un-
just, is a narrow one. In order to invoke this provision, the government
bears a heavy burden of showing that special circumstances exist. Neither

310. 791 F.2d 1489 (11th Cir. 1986).
311. Id. at 1497. See Gold Kist, Inc. v. United States Dep't of Agric., 741 F.2d 344, 349

(11th Cir. 1984).
312. 791 F.2d at 1496-97, 1500. See Bradley v. Heckler, 785 F.2d 954 (11th Cir. 1986)

(per curiam).
313. 791 F.2d at 1500. Further, the court found that the EAJA also applied to the litiga-

tion over the attorney's fees issues. The court's award for such services should be made in
light of the totality of the litigation and not in isolation. The inquiry in such cases is
whether the government's position is substantially justified in light of the entire litigation,
not solely on the issue of fee litigation. d. at 1500-01. The court rejected the per se ap-
proach to this issue adopted in Cinciarelli v. Reagan, 729 F.2d 801 (D.C. Cir. 1984). 791 F.2d
at 1500.

314. 768 F.2d 1299 (11th Cir. 1985).
315. 768 F.2d at 1301-03. See Comment, Administrative Law: Recovering Litigation

Costs from the NLRB Under the Equal Access to Justice Act, 41 WAsH, & LEE L. REv. 503
(1984).

316. See, e.g., Universal Camera Corp. v. NLRB, 340 U.S. 474, 488 (1951).
317. 733 F.2d 1499 (11th Cir. 1984), reh'g 773 F.2d 1145(11th Cir. 1985) (en banc).
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good faith on the part of the government, lack of intention to cause a
delay, nor a clear error which the passage of a relatively brief period of
time would have corrected qualifies as a special circumstance that would
make the award of attorney's fees unjust.3 8 To recognize any of the above
circumstances as sufficient to qualify as an adequate circumstance to
deny an award of attorney's fees would be inconsistent with the basic
policy of the EAJA. It would create the possibility of judicial application
of this exception swallowing the basic policy of the EAJA favoring the
award of attorney's fees.

III. SCOPE OF JUDICIAL REVIEW

In many ways, the judicial review process is perhaps the most baffling
of all of the aspects of the modern administrative state .31 The scope of
judicial review varies from the one extreme of no review, either due to the
lack of standards for the judiciary to apply,2 or to a specific statutory
provision precluding judicial review,3 21 to the other extreme of intrusive
de novo judicial review. 322 Courts rarely apply either of these extremes
because relatively few cases present circumstances warranting their appli-
cation. There is also a middle ground of standards which vary substan-
tially in the amount of deference the courts grant agency decisions on
issues of both law and fact. The overwhelming majority of these cases are
subject to judicial review under some version of these middle ground
standards. The purpose of this section is not to offer a panacea for this
confused set of doctrines, 32 3 but rather to provide an introduction to the

318. 773 F.2d at 1149-51.
319. "Scope of judicial review of agency action ranks among the most unsettled and con-

fusing doctrines of administrative law." Murane, Preface, 38 ADMIN. L. REv. 234 (1986). See
also Mikva, The Changing Role of Judicial Review, 38 ADMIN. L. REV. 115 (1986). Cf. Smith,
Judicialization: The Twilight of Administrative Law, 1985 DUKE L.J. 427 (1985); McGowan,
A Reply to Judicialization, 1986 DUKE L.J. 217 (1986); Levin, Administrative Discretion,
Judicial Review, and the Gloomy World of Judge Smith, 1986 DUKE L. 258 (1986); Allen,
Twilight or Just an Overcast Afternoon?, 1986 DUKE L.J. 276 (1986).

320. See generally 1 K. DAvis, supra note 18, at 499-517.
321. Id. at 494-99.
322. 5 U.S.C. § 706(2)(F) (1982). Under this standard of review, the court gives no defer-

ence to agency decisions concerning questions of fact and gives little deference to agency
resolution of questions of law. See Agosto v. INS, 436 U.S. 748 (1978) (question of fact);
SEC v. Sloan, 436 U.S. 103 (1978) (question of law). See generally 1 K. DAVIS, supra note
18, at 576-79.

323. The primary source of confusion in this area revolves around the merging of the
standards of review. It is clear, in terms of standards of judicial review of agency action, that
Congress, and until fairly recently the courts also, believed that the words 'arbitrary and
capricious' had a meaning distinct from 'reasonableness' or 'substantial evidence on the rec-
ord as a whole.' The courts have selectively eroded the differences in these standards so that
now in some cases they mean virtually the same thing, while in others the courts maintain
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operation of the various doctrines of judicial review over the last three
years in the Eleventh Circuit.

A. Preclusion of Judicial Review

First, judicial review can be precluded because a litigant failed to follow
the required procedural steps in order to preserve access to the federal
courts. The Eleventh Circuit has strictly enforced deadlines for the filing
of a petition seeking judicial review of agency action. In Rich v. Director,
Office of Workers' Compensation Programs,2

1 the court held that it
lacked jurisdiction to review the decision of the Benefits Review Board
denying black lung benefits, when plaintiff did not file the petition with
the court within the required sixty-day time period after the Benefits Re-
view Board rendered its decision s.3 5 The court recognized that there could
be circumstances when equitable principles would justify waiver of this
sixty-day statute of limitations. No such circumstances were present in
this case. The court specifically rejected the allegation that the Benefits
Review Board had taken over three years to reach a decision on the mat-
ter and found that allegation to be an insufficient basis to invoke equita-
ble principles. This delayed decision process, while reprehensible, did not
justify missing the sixty-day deadline.3 2 In Paetz v. United States,37 the
court did not apply such a hard and fast approach to agency-imposed
deadlines. The court held that the agency may waive, either expressly or
impliedly, plaintiffs' failure to meet a filing deadline in the administrative
process.3 1' There was no requirement that the agency base its waiver
upon equitable considerations. While not explicitly stated, the premise of
the court's decision is that the same arbitrary and capricious standard
that applies to review of other agency decisions binds agency decisions to
waive deadlines.

The court also will deny judicial review when the agency has sole dis-
cretion to decide the issue. In such a case, the court is precluded from
reviewing the agency decision because there are no criteria by which the

that the standards are significantly different. See infra notes 422-90 and accompanying text.
324. 798 F.2d 432 (11th Cir. 1986) (per curiam).
325. Id. at 433-34. The court will consider the filing of the petition to be timely if the

plaintiff submitted the petition to the Clerk's office within the time frame the statute of
limitations permitted, even if the plaintiff had not paid the filing fees. Rodgers v. Bowen,
790 F.2d 1550, 1551-52 (11th Cir. 1986).

326. Id. at 434. The plaintiff missed the deadline by one day. Id. See Paetz v. United
States, 795 F.2d 1533, 1541-43 (11th Cir. 1986) (Johnson, J., dissenting) (suggests that a
court cannot use equitable principles to save a case from the jurisdictional defect of un-
timely filing).

327. 795 F.2d 1533 (11th Cir. 1986), reh'g denied, 804 F.2d 681 (11th Cir. 1986) (en
banc).

328. Id. at 1536-38.
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court can judge the propriety of the agency's exercise of discretion.2 In
Greenwood Utilities Commission v. Hodel,330 the court held that the de-
cision by the Southeastern Power Administration concerning the alloca-
tion of electrical power to its preferred customers was unreviewable be-
cause "there is no law to apply to SEPA's decision in this context."33 1

The court found that Congress had established no legal standards for the
court to use in judging the agency's exercise of discretion. Congress must
have concluded that such decisions are so polycentric in nature as to be
beyond the scope of the court's expertise.3 3 2 Congress delegated to the
agency exclusive discretion to design a system for allocating electrical
power among preferred customers that (1) encourages widespread use of
electricity under the agency's control and (2) grants preferred status to
public institutions in the allocation of electrical power.3 33 These two crite-
ria did not establish legal principles the court can enforce through judi-
cial review. In Florida v. United States Department of Interior,33 ' the
court found that the only question available for judicial review was
whether the Secretary of the Interior had acted within the scope of dele-
gated authority.3 3 Congress had placed no constraint on his exercise of
discretion within the delegated authority. The court held that the regula-
tions the Secretary had adopted in order to guide his exercise of discre-
tion were not judicially enforceable legal constraints on his discretion. 36

Judicial review of the substantive decision, therefore, was precluded. The
court's inquiry ended once it found that the Secretary had acted within
the scope of his delegated authority.

These two cases are rare examples of a court precluding judicial review
because there was no law for the court to apply.3 3 7 In part, one can ac-
count for the rarity of this type of case by the presumption that some
form of judicial review should be available. The courts almost always find
that there is some standard that, either Congress in the statutory lan-

329. See Heckler v. Chaney, 105 S. Ct. 1649, 1657-59 (1985); Citizens to Preserve Over-
ton Park v. Volpe, 401 U.S. 402, 419-20 (1971); Sarasota, Fla. v. EPA, 799 F.2d 674, 678
(11th Cir. 1986) (dictum).

330. 764 F.2d 1459 (11th Cir. 1985).
331. Id. at 1461. Apparently no one raised the possibility of an impermissible delegation

of authority.
332. Id. at 1464-65.
333. Id. at 1462-65.
334. 768 F.2d 1248 (11th Cir. 1985).
335. Id. at 1255.
336. Id. at 1252-53, 1255-57. But see Moon v. Secretary, United States Dep't of Labor,

747 F.2d 599, 603-04 (l1th Cir. 1984), cert. denied, 471 U.S. 1055 (1985) (holding the agency
process for determining whether to engage in enforcement activity was reviewable).

337. See also Citizens to Preserve Overton Park, Inc. v. Volpe, 401 U.S. 402, 410-13
(1971).
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guage, or the agency in administrative regulations, has imposed that lim-
its agency discretion. The principle that an agency's regulations generally
bind the agency makes the decision in Florida v. United States Depart-
ment of Interior at best problematic. s 38 To the extent that agency regula-
tions limit apparently unlimited discretion, then the discretion should be
subject to judicial review to determine whether the agency complied with
the regulations.3 3' This approach guards against claims that the agency
was arbitrary and assures that the courts will not have to declare a broad
delegation of authority unconstitutional."'

Another manner in which review can be precluded is through a specific
statutory provision declaring that the acts of the agency shall not be sub-
ject to judicial review. Courts are reluctant to imply that Congress has
precluded judicial review absent convincing evidence that Congress in-
tended to do so."' In Rhodes v. United States, 42 the claimant asked the
court to review the decision of the Secretary of the Army denying recov-
ery for injuries that a member of the Army National Guard inflicted while
he was engaged in training duty.34' The Secretary denied the request for
relief because at the time of the accident the serviceman was not acting
within the scope of his service employment as the statute required.3 4 The
court held that Congress had precluded judicial review in clear and con-
vincing statutory language and in the structure of the statutory
scheme.34 The statute provided that "notwithstanding any other provi-
sion of law, the settlement of a claim under this section is final and con-
clusive. "134 The preclusion language that Congress used in this statute
was identical to that another court used in interpreting a similar statute
to preclude judicial review.34

The court in Rhodes took special notice of the fact that even though

338. See text accompanying notes 80-81, 224-42.
339. See Yakus v. United States, 321 U.S. 414 (1944); Amalgamated Meat Cutters v.

Connally, 337 F. Supp. 737 (D.D.C. 1971) (three judge court). But see Chaney, 105 S. Ct. at
1658-59 (rejected FDA policy statements as a form of law for the court to apply to constrain
agency discretion on whether to pursue enforcement activity). Cf. Japan Whaling Ass'n v.
American Cetacean Society, 106 S. Ct. 2860 (1986).

340. See Zemel v. Rusk, 381 U.S. 1, 18 (1965); Fahey v. Mallonee, 332 U.S. 245, 250-53
(1947).

341. See, e.g., Bowen v. Michigan Academy of Family Physicians, 106 S. Ct. 2133, 2135-
38 (1986); Block v. Community Nutrition Inst., 104 S. Ct. 2450 (1984); Abbott Laboratories
v. Gardner, 387 U.S. 136 (1967).

342. 760 F.2d 1180 (11th Cir. 1985).
343. Id. at 1181.
344. Id. at 1183-84.
345. Id.
346. 32 U.S.C. § 715(g) (1982).
347. See 10 U.S.C. § 2733 (1982 & Supp. III 1985). See also Broadnax v. United States

Army, 710 F.2d 865 (D.C. Cir. 1983).
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the record did support finding that judicial review was precluded, the
preclusion was not necessarily absolute48 In Lindahl v. Office of Person-
nel Management,3 the Supreme Court noted that such preclusion stat-
utes do not bar review when there has been a "substantial departure from
important procedural rights, a misconstruction of the governing legisla-
tion, or some like error 'going to the heart of the administrative determi-
nation.' -350 While it is an open question whether the statutory language
in section 715(g) 351 at issue in Rhodes was so absolute as to preclude even
this limited judicial review, the court was skeptical that such could be the
case. The court did not resolve the issue in this case because there were
no allegations in the complaint that it could read as falling within any of
the three exceptions the Supreme Court articulated in Lindahl.352 In
Scarborough v. Office of Personnel Management,31

3 the court held that
the decisions of the Merit System Protection Board generally are not sub-
ject to judicial review when the circumstances concerned a voluntary dis-
ability claim.35 The Court found that review was precluded only regard-
ing matters concerning disability issues.35

5 The issue before the court in
Scarborough concerned whether the employee's attorney was eligible for
an award of attorney's fees.3

" The preclusion language of the statute did
not expressly cover the issue; therefore, the issue was reviewable. The
court in dictum indicated that even review of disability issues may be
possible under the Lindahl exceptions to preclusion .3  These two cases
are examples of judicial hostility to the concept of nonreviewability in the
administration process.3e Even when the court concluded that a specific
congressional act precluded review, the court read the preclusion

348. 760 F.2d at 1185-86.
349. 105 S. Ct. 1620 (1985).
350. Id. at 1628 (quoting Scroggins v. United States, 397 F.2d 295, 297 (Ct. Cl. 1968),

cert. denied, 393 U.S. 952 (1968) (quoting Gaines v. United States, 158 Ct. Cl. 497, 502, cert.
denied, 371 U.S. 936 (1962))).

351. 32 U.S.C. § 715(g) (1982).
352. 760 F.2d at 1184-86 (quoting Lindahl v. OPM, 105 S. Ct. 1620 (quoting Scroggins v.

United States, 397 F.2d 295, cert. denied, 393 U.S. 952 (1968))).
353. 723 F.2d 801 (11th Cir. 1984).
354. Id. at 805.
355. Id. at 807.
356. Id. at 802.
357. Id. at 805.
358. There is no constitutional right to judicial review of all agency decisions. See, e.g.,

Briscoe v. Bell, 432 U.S. 404 (1977). When an agency decision infringes on a constitutional
right, however, Congress cannot preclude judicial review. See Lindahl, 105 S. Ct. at 1627;
Bowen v. Michigan Academy of Family Physicians, 106 S. Ct. 2133 (1986) ("Subject to con-
stitutional constraints, Congress can, of course, make exceptions to the historic practice
whereby courts review agency action."). Id. at 2137.
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narrowly.8 5'

B. Judicial Review of Issues of Law

Even assuming judicial review is available, the nature of the review pro-
cess is constrained. In numerous cases, the court expressed a general re-
luctance to set aside agency action. The court usually expressed its reluc-
tance in the form of a presumption that the agency had proceeded in a
procedurally correct manner and that the decision of the agency was sub-
stantively sound. Generally, courts attempt to divide the review inquiry
into three distinct phases:ss0 (1) Whether the agency has correctly inter-
preted the law; (2) whether the agency has made the appropriate factual
findings necessary to support its judgment; and (3) whether the agency
has offered an appropriate statement providing a rational linkage be-
tween the facts and the legal principles it applied, necessary to support
the ultimate decision.

The general standard of review under the APA for issues of law is "ar-
bitrary, capricious, and abuse of discretion, or otherwise not in accor-
dance with law." ' Under this standard, the courts give great deference
to an agency's interpretation of its enabling statute. 8ss A variety of factors
account for this deference. First, if Congress granted the agency broad
powers to shape policy, then the courts are hesitant to interfere with the
exercise of this grant of authority, unless it is clear that the agency is
acting inconsistently with the purpose or express provisions of the stat-
ute. 68 Second, the courts are reluctant to reject an agency's interpreta-
tion when it is clear that the interpretation is the product of years of
thoughtful inquiry in the area, especially when the agency based its inter-
pretation upon extensive hearings and other proceedings.3" Third, if the

359. Scarborough, 723 F.2d at 806-07. Cf. Sierra Club v. Leathers, 754 F.2d 952 (11th
Cir. 1985).

360. The court uses this process of analysis in reviewing both rulemaking and adjudica-
tion decisions by an agency.

361. 5 U.S.C. § 706(2)(A) (1982). See generally 1 K. DAVIS, supra note 18, at 555-66, 580-
85.

362. Mikva, How Should the Courts Treat Administrative Agencies?, 36 AM. U.L. RE v. 1
(1986) (arguing that the courts should not be so deferential to agency interpretation of
statutes).

363. E.g., INS v. Rios-Pineda, 105 S. Ct. 2098, 2102-03 (1985); Lawrence County v. Lead-
Deadwood School Dist., 105 S. Ct. 695, 699 (1985); Heckler v. Day, 104 S. Ct. 2249, 2257-58
(1984); Block v. Rutherford, 104 S. Ct. 3227, 3231-32 (1984); Trans World Airlines, Inc. v.
Franklin Mint Corp., 104 S. Ct. 1776, 1784-85 (1984); Securities Indus. Ass'n v. Board of
Governors, 104 S. Ct. 2979, 2983 (1984); Chevron, U.S.A., Inc. v. Natural Resources Defense
Council, 104 S. Ct. 2778, 2782-83 (1984).

364. Atkins v. Rivera, 106 S. Ct. 2456, 2461 (1986); Chemical Mfrs. Ass'n v. Natural
Resources Defense Council, 105 S. Ct. 1102, 1107-12 (1985).
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interpretative issue involves the use of agency expertise, such as defining
a technical term, then the courts defer to the agency. This is consistent
with the reason why Congress created the agency-to develop expertise to
deal with the problems in an area."' Last, a longstanding interpretation
receives greater deference than a new interpretation because, arguably,
Congress has had an opportunity to correct any misinterpretation by sub-
sequent legislation, and by failing to do so, Congress has effectively
adopted the agency interpretation.'" When Congress has affirmatively
legislated in the agency's area and has failed to take the opportunity to
alter the agency's interpretation, it reinforces this deferential attitude. To
determine whether it should defer to agency interpretations or should ex-
ercise some form of independent judicial evaluation, the Eleventh Circuit
employed all of these considerations in its decisions."' 7

When the court uses a deferential approach to agency interpretations
of the law, there are often more than one of these factors present in the
case. City of Pompano Beach v. FAA3

08 is an example of the court using
factors one and three to justify a deferential approach. The court held
that it should defer to an agency's interpretation of the statute and of its
regulations when Congress has charged the agency with the primary func-
tion of administering the statute within an area of agency specialization
or expertise. 69 When this is the case, the court should grant substantial
deference to the agency's interpretation. The court should intervene and
disregard the agency's interpretation only when there are compelling rea-
sons indicating that the agency's interpretation was in error.3 7 0 In two
opinions in National Wildlife Federation v. Marsh,3 71 the court used fac-
tors one and four to justify a deferential approach. The court wrote that
it should defer to an interpretation of a statute found in regulations
which an agency Congress had charged with administering the statute
had promulgated. Such an interpretation should receive extraordinary
deference when the agency adopted the regulations contemporaneously

365. Young v. Community Nutrition Inst., 106 S. Ct. 2360 (1986); United States v. River-
side Bayview Homes, Inc., 106 S. Ct. 455, 461-62 (1985). See United States v. City of Fulton,
106 S. Ct. 1422, 1428 (1986).

366. Federal Deposit Ins. Corp. v. Philadelphia Gear Corp., 106 S. Ct. 1931, 1937-38
(1986).

367. Predicting the perspective on the standard of judicial review that the court will
adopt in reviewing agency decisions is an acquired art. See Byse, Panel IV: Judicial Review
of Agency Action, 26 ADMIN. L. REV. 545, 575 (1974) (comments of panelist Oakes); Kauf-
man, Judicial Review of Agency Action: A Judge's Unburdening, 45 N.Y.U. L. REV. 201
(1970).

368. 774 F.2d 1529 (11th Cir. 1985).
369. Id. at 1540. The FAA is such an agency.
370. Id. at 1540-42.
371. 721 F.2d 767 (11th Cir. 1983), reh'g denied, 747 F.2d 616 (11th Cir. 1984).
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with the passage of the statute.7 2 The court tempers its deference, how-
ever, by its independent evaluation of whether the agency has acted con-
sistently with the statutory purpose. 78 The court held that, given the
broad grant of statutory authority to the Department of Housing and Ur-
ban Development and the fact that Congress had explicitly rejected a
fixed percentage approach to determining whether a housing project has
principally benefited persons of low and moderate income, it could not
conclude that the waiver of this requirement due to hardship would qual-
ify as an interpretation inconsistent with the statutory purpose.37 4

In other cases, the court held that when Congress had granted an
agency primary authority to shape policy by relatively vague statutory
language, it will defer to the agency's interpretation even when that inter-
pretation is inconsistent with long-standing past practices as long as the
court can determine that it is consistent with the statutory mandate.7

When an agency adopts a regulation to implement a statute, the court
should exercise great deference and should overturn the regulation only
when it is in direct conflict with the statute.8 7 6 In Eley v. Heckler,8"7 the
court clarified further its perspective on the scope of judicial deference to
be accorded to an agency Congress had charged with primary responsibil-
ity for administering a broad statutory grant of authority. The court indi-
cated that courts should not disregard the agency interpretation unless it
is plainly erroneous or inconsistent with statutory purpose.8 7 8

If Congress has charged an agency with balancing competing policy
considerations through its administration of a statutory system, then the
court also used a deferential approach in determining whether the bal--
ance the agency struck was appropriate. 79 The court generally character-
ized the nature of the judicial review inquiry as focused on whether the
agency acted in a reasonables8 manner in striking the balance between

372. Id. at 777-78.
373. Id. at 778; 747 F.2d at 622-23.
374. 721 F.2d at 779-82.
375. Seaboard Sys. R.R. v. United States, 794 F.2d 635, 638-39 (11th Cir. 1986).
376. United States v. Coweta County Hosp. Auth., 777 F.2d 667, 669-70 (11th Cir. 1985);

Mercy Community Hosp. v. Heckler, 781 F.2d 1552, 1554-55 (11th Cir. 1986) (dictum); Ar-
line v. School Bd., 772 F.2d 759, 763-64 (11th Cir. 1985), cert. granted, 106 S. Ct. 1633
(1986).

377. 734 F.2d 724 (llth Cir. 1984) (per curiam).
378. Id. at 726. In American Mut. Liab. Ins. Co. v. Smith, 766 F.2d 1513 (11th Cir. 1985),

the court deferred to an agency's contemporaneous interpretation of a statute when the
agency had primary responsibility for administering the statute. The court abandons this
deferential approach only if there is compelling evidence that the interpretation the agency
adopted was clearly wrong. Id. at 1519.

379. But see Scarborough v. Office of Personnel Management, 723 F.2d 801, 806 (11th
Cir. 1984).

380. Generally, commentators consider the reasonableness inquiry to be a less deferen-
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the competing interests the statutes protected.3 0
1 In Banks v. Pan Ameri-

can World Airways, Inc., s the court characterized this deferential rea-
sonableness standard of judicial review as equivalent to determining
whether the agency's interpretation was arbitrary or capricious or a clear
abuse of discretion.s

The court also applied a deferential approach to an agency's interpreta-
tion of regulations it promulgated.3 8 ' In Parker v. Bowen, 3 8 5 the court
held that it should defer to an agency interpretation of its regulation un-
less it is "plainly erroneous or inconsistent with the language and pur-
poses of the regulation. ' 386 In Georgia v. Heckler,387 the court further ex-
plained the nature of this deferential standard when it stated the court
should defer to the agency interpretation of its own regulation unless the
interpretation is clearly erroneous or inconsistent with the regulation or
enabling statute to such an extent that the court could characterize the
interpretation as arbitrary, capricious, or an abuse of discretion. In con-
clusion, however, the court indicated that it should accept the interpreta-
tion because it was reasonable.s

The court pursued this deferential version of the reasonableness in-
quiry in several other cases when it reviewed agency interpretation of
agency regulations. In these cases, the court blended the two concepts of
the standard of judicial review-'reasonableness' and 'arbitrary and capri-
cious.' In Port of Jacksonville Maritime Ad Hoc Committee, Inc. v.
United States Coast Guard ,ss the court held that the Coast Guard's in-
terpretation of its own regulation was reasonable and that, therefore, the

tial standard of judicial review than that under the arbitrary and capricious standard of
review. The court has eroded the distinction between the two standards in this area.

381. NLRB v. Deauville Hotel, 751 F.2d 1562, 1567 (11th Cir. 1985). See also Gordon v.
Bowen, 801 F.2d 1275, 1278 (11th Cir. 1986) (Nies, J., dissenting). See Chevron, U.S.A.,
Inc., 104 S. Ct. 2778, 2793. When Congress has delegated rate making authority to the
agency, then the court normally defers to the agency interpretation of the statute as long as
that interpretation is reasonable. See Florida Fruit & Vegetable Ass'n v. Brock, 771 F.2d
1455, 1459-60 (11th Cir. 1985) (per curiam), reh'g denied, 777 F.2d 704 (11th Cir. 1985) (en
banc), cert. denied, 106 S. Ct. 1524 (1986).

382. 763 F.2d 1399, 1401 (11th Cir. 1985), cert. denied, 106 S. Ct. 1188 (1986).
383. Id. at 1401.
384. Grier v. Secretary of the Army, 799 F.2d 721, 725-26 (11th Cir. 1986) (per curiam).

In Charter Peachford Hosp., Inc. v. Bowen, however, the court held that interpretative rules
are not controlling and, therefore, are not subject to the same degree of deference as rules
the agency has promulgated as official policy. 803 F.2d 1541, 1546-47 (11th Cir. 1986).

385, 788 F.2d 1512 (11th Cir. 1986) (en banc).
386. Id. at 1518. See also Eley v. Heckler, 734 F.2d 724, 726 (11th Cir. 1984) (per

curiam); Butterworth v. Bowen, 796 F.2d 1379, 1384 (11th Cir. 1986) (corrected opinion).
387. 768 F.2d 1293 (11th Cir. 1985).
388. Id. at 1298.
389. Id. at 1298-99. But see supra note 378.
390. 788 F.2d 705 (11th Cir. 1986).
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court should defer.3
9

1 In Southern National Gas Co. v. FERC,3 "' the court
held that an agency's interpretation of its own regulations in a rate mak-
ing context should be upheld as long as it is reasonable.3 a3 In Kahlenberg
v. INS,3 " the court held that it must affirm the Board of Immigration
Appeals' interpretation of an INS regulation unless it was "plainly erro-
neous or inconsistent with the regulations." 95 The court stated that
courts should give great weight to the agency's construction of its own
regulations and should not reject that construction unless it was clearly
unreasonable.39 In Charter Peachford Hospital, Inc. v. Bowen, 97 the
court stated that "an agency's interpretation of a regulation . . . is...
entitled to great deference and must be upheld unless it is unreasonable,
arbitrary and capricious or inconsistent with the statute." 399 These inter-
pretations are examples of deferential judicial review, even though the
court phrases the standard of review in the 'arguably less deferential' rea-
sonableness language.39

The lesson these opinions teach is that if the court chooses to apply a
deferential approach, whether it characterizes the standard of review as
'arbitrary and capricious' or 'reasonableness,' then the court is almost cer-
tainly going to hold that the agency interpretation of the statute or regu-
lation is correct as a matter of law.' °° When the deferential approach is
used, the court declares an agency interpretation to be invalid only in
rare cases.'0

1

This judicial deference to agency interpretations of statutes and regula-
tions provides a stark contrast to cases when the court uses a less defer-
ential402 standard of judicial review and engages in an independent evalu-
ation of what the law mandates, whether by a statute or by a regulation.

391. Id. at 710.
392. 780 F.2d 1552 (11th Cir. 1986).
393. Id. at 1558-59.
394. 763 F.2d 1346 (11th Cir. 1985).
395. Id. at 1349.
396. Id.
397. 803 F.2d 1541 (11th Cir. 1986).
398. Id. at 1544.
399. See South Ga. Natural Gas Co. v. FERC, 699 F.2d 1088 (11th Cir. 1983).
400. This is the nonsubstitution principle. Even though the court may not substantively

agree with the interpretation, it will not substitute its judgment for that of the agency based
merely on its disagreement with the interpretation the agency adopted. E.g., Chemical Mfrs.
Ass'n v. Natural Resources Defense Council, 105 S. Ct. 1102, 1112 (1985).

401. See Industrial Union Dep't, AFL-CIO v. American Petroleum Inst., 448 U.S. 607,
652-62 (1980); Charter Peachford Hosp., Inc. v. Bowen, 803 F.2d 1541, 1546 (11th Cir. 1986);
Mercy Community Hosp. v. Heckler, 781 F.2d 1552, 1558 (11th Cir. 1986).

402. I will refer to this as the nondeferential standard. This is something of a misnomer
because the difference in the standard of judicial review is really one of the degree of defer-
ence the court accorded an agency interpretation.
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In such cases, the court is much more likely to reject the agency
interpretation.

Typical of the cases using a nondeferential standard of review is Scar-
borough v. Office of Personnel Management.40 3 In Scarborough, the court
found that normally it gives substantial deference to an agency's interpre-
tation of the statute that it administers, but when the agency is recon-
ciling statutes with competing policy considerations, then the court will
"engage in more strenuous review" to insure that the agency has struck
the appropriate balance in reconciling the statutory conflict.4

0
4 The court

noted that a nondeferential approach to judicial review of a purely nar-
row legal issue is appropriate when the issue is "susceptible of judicial
resolution.' 04 The court based this nondeferential approach to judicial
review upon its conclusion that the legal issue did not raise a question
concerning the agency's expertise.4

0
6 If agency expertise was necessary to

resolve the issue, then generally the court would defer to the agency.
Last, the court noted that traditionally it defers to an agency interpreta-
tion that is a 'long-standing contemporaneous' construction of the stat-
ute, but that none was present in this case. 4' 7 The court held that the
Civil Service Reform Act of 1978 4 authorized attorney's fees for a gov-
ernment employee who successfully appealed an Office of Personnel Man-
agement decision denying his voluntary disability retirement applica-
tion.40 9 It found that the agency's interpretation of the statute would
create 'nonsensical results. 41 0

It is obvious that the concepts the court outlined in Scarborough pro-
vide a meaningful way of circumventing the normal deferential approach
that the court uses in reviewing the decisions of an agency. 41 The court
has used these concepts in a variety of cases and subject.matter areas. In
Gordon v. Bowen,'41 the court rejected the Social Security Administra-
tion's interpretation of the statute as inconsistent with the congressional
purpose and ordered the Secretary to grant survivor benefits to a
'deemed' widow.4 3 In Gibson v. Heckler,' 4 the court stated that there

403. 723 F.2d 801 (11th Cir. 1984).
404. Id. at 806. But see Eley, 734 F.2d at 726.
405. 723 F.2d at 806.
406. Id. at 806.
407. Id.
408. Civil Service Act of 1978, 5 U.S.C. §§ 7701(a), (g)(1), 7708(c), 8301, 8347(c), (d)(1)

(1982 & Supp. III 1985).
409. 723 F.2d at 808-18.
410. Id. at 818.
411. See Tackitt v. Prudential Ins. Co. of America, 758 F.2d 1572 (11th Cir. 1985).
412. 801 F.2d 1275 (11th Cir. 1986).
413. Id. at 1277-78. See Bureau of Alcohol, Tobacco and Firearms v. FLRA, 104 S. Ct.

439, 444-49 (1983).
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was no presumption of validity for the Secretary's interpretation of the
law. " The case is not persuasive on this point because the court failed to
offer any rationale for why it adopted a nondeferential approach. In Poll-
green v. Morris,"' the court considered whether the defense of duress was
available when the INS seized vessels and imposed fines on persons par-
ticipating in the Mariel Boatlift.417 The INS held that duress was not
available as a defense.4 1 The court ruled that this issue was a question of
law and that the court was free to substitute its judgment for that of the
INS on such purely legal issues, unlike questions of fact.4"' In National
Wildlife Federation v. Marsh,4 O the court indicated that it should aban-
don the deferential approach to an agency interpretation of either the
statute or the regulations when it determines that the agency interpreta-
tion is inconsistent with the statutory mandate or with Congress' pur-
pose."" ' In Florida Department of Banking v. Board of Governors of the
Federal Reserve System,'42 2 the court rejected the Federal Reserve
Board's interpretation of the Banking Company Holding Act of 195623

because the decision was inconsistent with the purpose of the Act. The
court used a nondeferential standard of review in reaching this conclu-
sion.4

2
1 In Caldwell v. Wallace,'4 2 the court used a nondeferential ap-

proach in rejecting the Secretary's interpretation of the statutes and reg-
ulations as inconsistent with their purpose.' 2 '

These cases illustrate a variety of circumstances that the court may use
to trigger its abandonment of deferential review for the more intrusive
nondeferential form of judicial review.427 A comprehensive listing of cir-

414. 779 F.2d 619 (11th Cir. 1986).
415. Id. at 622. See McDaniel v. Bowen, 800 F.2d 1026, 1030 (11th Cir. 1986).
416. 770 F.2d 1536 (11th Cir.), reh'g denied, 781 F.2d 905 (11th Cir. 1985) (en bane).
417. Id. at 1545-46.
418. Id. at 1542.
419. Id. at 1544. The court also held that INS erred in denying defendants an opportu-

nity to prove a duress defense because two prior cases had established that the defense was
available in actions based upon violation of 8 U.S.C. § 1323. 770 F.2d at 1544. See FTC v.
Indiana Fed'n of Dentists, 106 S. Ct. 2009, 2016 (1986).

420. 721 F.2d 767 (11th Cir. 1983), reh'g denied, 747 F.2d 616 (11th Cir. 1984).
421. Id. at 778. See Chemical Mfrs. Ass'n v. Natural Resources Defense Council, 105 S.

Ct. 1102 (1985); Securities Ind. Ass'n v. Board of Governors, 104 S. Ct. 2979, 2983-84 (1984).
422. 760 F.2d 1135 (11th Cir. 1985), vacated sub nom. United States Trust Corp. v.

Board of Governors, 106 S. Ct. 875 (1986).
423. Banking Co. Holding Act of 1956, 12 U.S.C. §§ 1841-1850 (1982).
424. 760 F.2d at 1138-43. The Federal Reserve Board has substantial discretion, but ju-

dicial review is available to assure that the Board "correctly follow[s] the congressional poli-
cies expressed in the Act." Id. at 1143.

425. 755 F.2d 870 (11th Cir. 1985) (per curiam).
426. Id. at 872-73. See Bowen v. American Hosp. Ass'n, 106 S. Ct. 2101, 2112-18 (1986).
427. Some courts have characterized this as the 'hard look' doctrine. E.g., Motor Vehicle

Mfrs. Ass'n v. State Farm. Mut. Auto. Ins. Co., 463 U.S. 29 (1983); Vermont Yankee Nuclear
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cumstances42s that may persuade the court to abandon the deferential
mode of judicial review is beyond the scope of this Article. Given the ap-
parent outcome-determinative impact the standard of judicial review has
in most cases, however, it is clear that such considerations should be an
initial departure point in any advocate's argument to the court. The case
may well turn on whether the court uses a deferential or a nondeferential
approach in reviewing the agency's decision.

A remaining problem is the appropriate remedy for the court to impose
when the agency has misinterpreted a statute or a regulation. The court
has authorized a variety of approaches. Generally, the court should re-
mand the case to the agency with instructions to apply the correct legal
standard.4 " In extraordinary cases, however, when it is clear that on re-
mand the agency should deny the claim 4s0 or that the agency must grant
relief,431 the court may order the appropriate action without remanding it
to the agency. This is an extraordinary procedure because only a few
cases will present such clear-cut circumstances.

C. Judicial Review of Factual Issues

The standards of judicial review for factual issues generally fall into
one of three categories: (1) Substantial evidence on the record as a
whole;43 (2) arbitrary and capricious and an abuse of discretion;433 and
(3) in some rare cases, de novo review" or other standards enabling acts
have provided. While the first two categories are closely related, reasona-
bly well-established principles suggest that the nature of factual support
in a record that one needs to satisfy the substantial evidence test is

Power Corp. v. NRDC, 435 U.S. 519 (1978); Greater Boston Television Corp. v. FCC, 444
F.2d 841 (D.C. Cir. 1970), cert. denied, 403 U.S. 923 (1971).

428. See Woodward & Levin, In Defense of Deference: Judicial Review of Agency Ac-
tion, 31 ADMIN. L. REV. 329, 332-35 (1979) (collection of some of the relevant factors). In-
deed, such an effort may be futile until the court reaches a consensus concerning the mean-
ing of the various standards of review. The failure to do so is a major flaw in the
administrative process. See J. WHIm, WHEN WORDS LOSE THEIR MEANING (1984). The cur-
rent state of the meaning of the various standards is one that is best characterized as inde-
terminate and is a source of many delightful examples for adherents of the critical legal
studies movement of the failure of the current legal system. See, e.g., Burris, Book Review,
11 NovA L. REV. 251, 254-57 (1986) (reviewing D. CURRIE, THE CONSTTTION IN THE SUPREME
COURT: THE FIRST HUNDRED YEARS, 1789-1888 (1985)).

429. See Bowen v. Heckler, 748 F.2d 629,636-37 (11th Cir. 1984); Boggs v. United States
R.R. Retirement Bd., 725 F.2d 620, 621-22 (11th Cir. 1984); LeBel, supra note 3, at 1063.

430. See Patterson v. Bowen, 799 F.2d 1455 (11th Cir. 1986).
431. See Jefferson v. Bowen, 794 F.2d 631 (11th Cir. 1986).
432. 5 U.S.C. § 706(2)(E) (1982) [hereinafter the substantial evidence test].
433. Id. § 706(2)(A) [hereinafter the arbitrary and capricious test].
434. Id. § 706(2)(F).

1040 [Vol. 38
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greater than that under the arbitrary and capricious test.4ss

Substantial Evidence Test. The Eleventh Circuit is divided con-
cerning what the substantial evidence test requires of a factual record.
While the court has developed two primary versions of the substantial
evidence test, it also has handed down a distinct group of cases that con-
stitute a third category in which the court applies the substantial evi-
dence test in an opaque, conclusory fashion. The first version is a very
deferential standard of judicial review. The court characterizes this defer-
ential version of the substantial evidence test as a standard of review that
requires it to review the record as a whole to determine if the decision of
the agency is "'supported by [relevant]4ss evidence sufficient to justify a
reasoning mind in accepting it.' "-,7 This burden of persuasion requires,
at a minimum, that the record support the agency's factual determina-
tions with "more than a scintilla of evidence but less than a preponder-
ance. ' ' 38 In another line of cases, the court has set forth a second
nondeferential 43s version of the substantial evidence test. This version of
the test involves a careful review of the entire record to determine if there
is sufficient relevant evidence that a reasonable mind would accept as
providing adequate support for the agency's factual conclusions. 4 0

435. E.g., American Paper Inst. v. American Elec. Power Serv. Corp., 461 U.S. 402, 412
n.7 (1983). See generally 1 K. DAvis, supra note 18, at 518-55, 566-76.

436. Courts also restrict the agency to relevant evidence to support its factual determi-
nations. Brady v. Heckler, 724 F.2d 914, 918 (11th Cir. 1984). This does not exclude hearsay
evidence. Hearsay evidence by itself may meet the substantial evidence test in some circum-
stances. See Richardson v. Perales, 402 U.S. 389 (1971).

437. Brady, 724 F.2d at 918 (quoting Jones v. Schweiker, 551 F. Supp. 205 (D. Md. 1982)
(citing Lofton v. Schweiker, 653 F.2d 215, 217 (5th Cir.), cert. denied, 454 U.S. 1089 (1981)).

438. Id. See MacGregor v. Bowen, 786 F.2d 1050 (11th Cir. 1986) ("Even if we find that
the evidence preponderates against the Secretary's decision, we must affirm if the decision is
supported by substantial evidence."). Id. at 1053 (citing 42 U.S.C. § 405(g) (1982)); Blood-
sworth v. Heckler, 703 F.2d 1233, 1239 (11th Cir. 1983)). Judge Gibson has characterized the
substantial evidence test as grant. Heckler, 703 F.2d 1233, 1239 (11th Cir. 1983)). Judge
Gibson has characterized the substantial evidence test as granting the agency wide latitude
in the decision it may reach when it is possible to reach more than one conclusion based
upon the record. Parker v. Bowen, 793 F.2d 1177, 1181-81 (11th Cir. 1986) (per curiam)
(Gibson, J., dissenting).

439. To some extent these labels are misleading because the distinction between the two
versions is not deference versus nondeference, but one of the degree of deference the court
accords an agency's factual decision under each.

440. E.g., City of Pompano Beach v. FAA, 774 F.2d 1529, 1540 (11th Cir. 1985). The
court also uses this approach in a few SSA cases. Edwards v. Heckler, 736 F.2d 625, 629
(11th Cir. 1984). See also FTC v. Indiana Fed'n of Dentists, 106 S. Ct. 2009 (1986).
("Rather, as under the essentially identical 'substantial evidence' standard for review of
agency factfinding, the court must accept the Commission's findings of fact if they are sup-
ported by 'relevant evidence as a reasonable mind might accept as adequate to support a
conclusion.' ") Id. at 2015 (citing Universal Camera Corp. v. NLRB, 340 U.S. 474, 477
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Clearly, under either of these versions of the substantial evidence test,
the court understands its role as one involving some degree of deference
to the agency's fact determinations. The court is not free to substitute its
evaluation of the record for that of the agency absent a failure of the
agency's factual determination to comply with the substantial evidence
standard. The problem is that the likelihood of the court rejecting an
agency's factual determination is greater under the nondeferential version
of the substantial evidence test than under the deferential version. This
creates the possibility that the court will reach different results in similar
cases depending on which version of the substantial evidence standard it
applies.

The court has held that the deferential version of the substantial evi-
dence test is the appropriate standard of judicial review for reviewing So-
cial Security Administration (SSA)44' decisions in disability and supple-
mental security income cases.44 These cases are the primary source of
examples of when the court has used the deferential version of the sub-
stantial evidence test. The normal review process under the deferential
version of the substantial evidence test is for the court to state that it is
applying the substantial evidence test and then to make a rather cursory
review of the record before affirming the decision of the SSA.44s Only in

(1951)).

441. See supra note 432. Technically, the Secretary for Health and Human Services
makes the final decision in all these cases. The reality is that the Social Security Adminis-
tration (SSA) is the primary administering body and only in rare cases will the Secretary
reverse the decision of the SSA. For purposes of discussion, all decisions will be character-
ized as having been made by the SSA.

442. The one issue on which the Eleventh Circuit has authorized the departure from the
substantial evidence test concerns evaluation of the claims concerning the degree of pain the
claimant suffered. The court has adopted a clearly erroneous standard that is more deferen-
tial than that of the substantial evidence test used in evaluating the SSA's resolution of this
issue. The court offers no explanation concerning why it adopted a more deferential ap-
proach for this one particular factual issue. The court is clearly wrong in adopting this lesser
standard of review for this issue. The appropriate test is the same one that the court applies
for all of the factual issues, substantial evidence on the record as a whole. Wheeler v. Heck-
ler, 784 F.2d 1073, 1075 (11th Cir. 1986) (per curiam); Gibson v. Heckler, 779 F.2d 619, 623-
24 (11th Cir. 1986).

443. The result is that when the court uses the deferential version of the substantial
evidence test it will only occasionally find the record is factually insufficient to support the
SSA's decision. Eg., Patterson v. Bowen, 799 F.2d 1455, 1458 (l1th Cir. 1986); Jackson v.
Bowen, 801 F.2d 1291, 1294 (11th Cir. 1986) (per curiam); Hutchison v. Bowen, 787 F.2d
1461, 1463-64 (11th Cir. 1986); Norris v. Heckler, 760 F.2d 1154, 1157-58 (11th Cir. 1985);
Carraway Methodist Medical Center v. Heckler, 753 F.2d 1006, 1010 (11th Cir. 1985) (per
curiam); Lewis v. Heckler, 752 F.2d 555, 557 (11th Cir. 1985) (per curiam); Reeves v. Heck-
ler, 734 F.2d 519, 523-24 (11th Cir. 1984) (per curiam); Jerabek v. Heckler, 734 F.2d 726, 728
(11th Cir. 1984) (per curiam); Gabriel v. Heckler, 734 F.2d 728, 729 (11th Cir. 1984) (per
curiam); Powell v. Heckler, 736 F.2d 633, 634 (1lth Cir. 1984) (per curiam); Murray v. Heck-
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unusual circumstances will the court -find the SSA's factual determina-
tions wanting under this test. Thus, even when the court is using the def-
erential version of the substantial evidence test, it may occasionally en-
gage in meaningful scrutiny of the record and may reject the decision of
the SSA." The trick is in recognizing when a case has the potential of
invoking this type of review and persuading the court to do so.4 4

5

An examination of cases, primarily concerning SSA matters,'" in which
the court applied the deferential version of the substantial evidence test,
provides some guidance concerning when the court has found that an
agency's decision has failed the deferential version of the substantial evi-
dence test.447 First, the court will not engage in an independent review of
the record to discover substantial evidence to support the conclusion of
the SSA when the SSA has failed to initially engage in a meaningful eval-
uation of the evidence. 44 s The court rejected the SSA's determinations in

ler, 737 F.2d 934, 935-36 (11th Cir. 1984) (per curiam); Powers v. Heckler, 738 F.2d 1151,
1152-53 (11th Cir. 1984) (per curiam); Watson v. Heckler, 738 F.2d 1169, 1172-73 (11th Cir.
1984) (per curiam).

444. Arnold v. Heckler, 732 F.2d 881, 883 (11th Cir. 1984). The SSA's Appeals Council,
in reviewing decisions of an administrative law judge on factual issues, must apply the sub-
stantial evidence test. The Appeals Council, just as the court, must defer to the administra-
tive law judge's evaluation of the evidence. It is not free to substitute its judgment for that'
of the administrative law judge unless subrtantial evidence does not support his decision.
Parker v. Heckler, 763 F.2d 1363, 1365-66 (11th Cir. 1985) (per curiam). See Dietz, supra
note 84, at 504-08. This result is inconsistent with the approach the court suggested in Uni-
versal Camera, 340 U.S. 474, 492-94 (1951); NLRB v. Universal Camera Corp. (II), 190 F.2d
429, 431-32 (2d Cir. 1951) (Frank, J., concurring).

445. A lawyer defending an agency's decision must persuade the court that this is not
one of those exceptional circumstances warranting meaningful review under the deferential
standard.

446. See generally J. MASHAW, BUREAUCRATIC JUSTICz MANAGING SOCIAL Sociz'rv DISA-
BILTrrY CLAIMS (1983).

447. See Cooper, Administrative Law: The "Substantial Evidence" Rule, 44 A.B.A. J.
945 (1958) (an earlier effort to discover principles that guide the decisionmaking of the
courts in the area of judicial review of agency fact finding).

448. Ryan v. Heckler, 762 F.2d 939, 941-42 (11th Cir. 1985). When there is a conflict in
the testimony, the SSA must weigh the evidence and resolve the dispute. The court defers
to this resolution unless substantial evidence clearly does not support it. Landry v. Heckler,
782 F.2d 1551, 1554 (11th Cir. 1986) (per curiam); Norris v. Heckler, 760 F.2d 1154, 1158
(11th Cir. 1985); Sryock v. Heckler, 764 F.2d 834, 835 (11th Cir. 1985) (per curiam); Powers
v. Heckler, 738 F.2d 1151, 1152 (11th Cir. 1984) (per curiam); Watson v. Heckler, 738 F.2d
1169, 1172 (11th Cir. 1984) (per curiam). This is not an unfettered discretion. The agency
has the burden of stating with sufficient clarity the reason why it resolved the evidentiary
conflict the way it did. Parker v. Bowen, 788 F.2d 1512, 1521-22 (11th Cir. 1986) (rehearing,
en banc) (dictum); Noon v. Bowen, 794 F.2d 1499, 1501-03 (11th Cir. 1986) (per curiam);
Popp v. Heckler, 779 F.2d 1497, 1499-500 (11th Cir. 1986) (per curiam); Ryan v. Heckler,
762 F.2d 939, 942 (11th Cir. 1985); Owens v. Heckler, 748 F.2d 1511, 1514-16 (11th Cir.
1984) (per curiam); Gorr v. Heckler, 747 F.2d 1415 (11th Cir. 1984) (per curiam).
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these cases because it was impossible for the court to perform its limited
role of factual review.'" Second, to the extent that the agency's conclu-
sions are based upon testimony by an expert witness, the expert witness
must base his opinion upon a complete understanding of the nature of
the claimant's condition in order for his testimony to constitute substan-
tial evidence." Third, when the opposing party fails to controvert the
expert testimony and the testimony supports the conclusion that the
agency should have awarded the claimant benefits, then the administra-
tive law judge may not substitute his contrary judgment. Such unsup-
ported decisions do not comply with the substantial evidence test."51

Fourth, an administrative law judge may not rely upon the grids, which
the SSA developed for evaluating claims, as providing substantial evi-
dence to support his factual conclusions when the claimant's impairments
do not match precisely the impairments upon which the agency bases its
grid conclusions. 4"2 Last, an administrative law judge has the duty to de-
velop a sufficient factual record to support his conclusions.4 8 If the fac-
tual record is incomplete, then the substantial evidence on the record as a
whole does not support his conclusions.4"'

449. Ryan, 762 F.2d at 941-42. The agency must make these initial decisions so that the
court can perform its appropriate role in judicial review and not perform the role of the
initial fact finder. To do otherwise is to invite the judiciary to substitute its judgment for
that of the agency. Id.

450. Pendley v. Heckler, 767 F.2d 1561, 1562-63 (11th Cir. 1985) (per curiam); Gibson v.
Heckler, 762 F.2d 1516, 1520-21 (11th Cir. 1985) (per curiam). Statements by nontreating
physicians that are relatively brief and conclusory in style do not constitute substantial evi-
dence. Wilson v. Heckler, 734 F.2d 513, 518 (11th Cir. 1984). A nonexamining physician's
testimony alone cannot constitute substantial evidence when it is contrary to that of the
treating physician. Spencer v. Heckler, 765 F.2d 1090, 1093-94 (11th Cir. 1985) (per curiam)
(an administrative law judge should give substantial weight to the opinion of the treating
physician as compared with the opinion of nonexamining physician). The agency does not
have to provide a reasoned explanation for rejecting a treating physician's unsubstantiated
conclusion on the disability issue. Bell v. Bowen, 796 F.2d 1350, 1353-54 (11th Cir. 1986)
(per curiam).

451. Flynn v. Heckler, 768 F.2d 1273, 1274-75 (11th Cir. 1985) (per curiam). An adminis-
trative law judge is free to reject expert medical opinion if there is contrary expert evidence
to support his conclusion. Sryock v. Heckler, 764 F.2d 834, 835 (11th Cir. 1985) (per
curiam).

452. Francis v. Heckler, 749 F.2d 1562, 1567 (11th Cir. 1985). Just as the agency may
rely upon grids for substantial evidence for an adverse decision when the claimant matches
the grid impairments, the grids can also provide substantial evidence in support of the
claimant's position that he or she is disabled. Edwards v. Heckler, 755 F.2d 1513, 1515 (11th
Cir. 1985).

453. It is within the discretion of the agency to determine whether medical or other
expert consultation is necessary in order to develop a full and fair record. The court will
review such decisions under the substantial evidence test. Murray v. Heckler, 737 F.2d 934,
935 (l1th Cir. 1984) (per curiam). See Smith v. Bowen, 792 F.2d 1547, 1551 (11th Cir. 1986).

454. Nelms v. Bowen, 803 F.2d 1164, 1165 (11th Cir. 1986) (per curiam). In cases when
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During the time frame surveyed in this Article, the Eleventh Circuit
primarily applied the second and nondeferential version of the substan-
tial evidence test in cases involving subject matter areas other than social
security. An example of this type of review is City of Pompano Beach v.
FAA,'45 in which the court characterized this type of substantial evidence
review as one that requires deference to the agency's judgment on factual
issues, even when the record supports two or more credible alternate
views of the facts, as long as the agency's decision was one of those credi-
ble alternatives. 4' s The court stated that an alternative is credible if rea-
sonable minds examining the relevant- evidence, including circumstantial
evidence, would conclude that there was adequate support for the
agency's factual conclusion. 457 The important distinction between this
version of the substantial evidence test and that which the court used in
the SSA cases is that the court did not invoke the limiting concept of
'more than a scintilla but less than a preponderance of evidence' to ex-
plain the degree of evidence the court needed to determine if reasonable
minds may differ. The result is that the court is much freer under this
version of the test to conclude that a reasonable mind would not find that
sufficient evidence supported the agency's decision.

In a third and unenlightening category of cases, the Eleventh Circuit
held that Interstate Commerce Commission,45

8 Railroad Retirement
Board,'45 United States Coast Guard, 60 Civil Aeronautics Board,'6 Na-
tional Labor Relations Board,"" Merit System Protection Board," 3 Fed-

the outcome is contingent upon an evaluation of the credibility of the claimant's testimony,
the court will defer to the judgment of the administrative law judge, provided there is a
clear statement supporting why he rejected the claimant's testimony. Owens v. Heckler, 748
F.2d 1511, 1514-16 (11th Cir. 1984) (per curiam); Gorr v. Heckler, 747 F.2d 1415, 1416-17
(11th Cir. 1984) (per curiam).

455. 774 F.2d 1529 (l1th Cir. 1985).
456. Id. at 1539-41.
457. Id. at 1540. In Williams v. United States Dep't of Transp., 781 F.2d 1573 (1986),

reh'g denied, 794 F.2d 687 (11th Cir. 1986) (en banc), the court adopted this approach to
evaluate the Coast Guard's decision to impose civil penalties in a warning letter to a harbor
pilot for operating a vessel in a negligent manner that endangered life, limb, or property. Id.
at 1579-80.

458. RTC Transp., Inc. v. ICC, 731 F.2d 1502, 1504.05 (11th Cir. 1984) (per curiam).
459. George v. Railroad Retirement Bd., 738 F.2d 1233, 1235-37 (11th Cir. 1984) (per

curiam).
460. Williams v. United States Dep't of Transp., 781 F.2d 1573, 1579-80 (11th Cir.),

reh'g denied, 794 F.2d 687 (11th Cir. 1986) (en banc).
461. Wallace v. CAB, 755 F.2d 861, 864-65 (11th Cir.), reh'g denied, 762 F.2d 1023 (11th

Cir. 1985) (en banc).
462. Purolator Armored, Inc. v. NLRB, 764 F.2d 1423, 1428-29 (11th Cir. 1985); NLRB

v. Southern Fla. Hotel & Motel Ass'n, 751 F.2d 1571, 1581-82 (11th Cir. 1985).
463. Robinson v. United States Dep't of Transp., FAA, 769 F.2d 1556, 1558 (11th Cir.

1985) (per curiam), cert. denied, 106 S. Ct. 1375 (1986).

10451987]



1046 MERCER LAW REVIEW [Vol. 38

eral Aviation Administration,4 " Benefits Review Board,4s and CETA4"
decisions were all subject to judicial review under the substantial evi-
dence test. The court, however, failed to indicate in these cases what ver-
sion of the substantial evidence test it applied. It merely stated in con-
clusory fashion that the substantial evidence test was the appropriate test
for the court to use in reviewing factual issues, and generally affirmed,
but occasionally reversed, the decisions of the agencies on factual
grounds.4 7 It remains unclear in these cases whether the court was apply-
ing the deferential formulation of the substantial evidence test used in
the SSA cases or the nondeferential substantial evidence test.4"

Arbitrary and Capricious Test. The court's approaches to factual
issues under the substantial evidence test provide an interesting parallel
to its analysis of factual issues under the arbitrary and capricious stan-
dard. The court has declared that this is an extremely deferential ap-
proach.46 The court bases its deference, at least in part, upon an agency's
expertise in the area.470 The court also accounts for its deference by the
fact that it is generally reviewing agency rulemaking efforts under this
standard and not agency adjudication.'" In rulemaking, the court is less
concerned with possible violations of individual statutory or constitu-
tional rights. Furthermore, the more deferential standard is consistent
with the purpose of the administrative state, which is to formulate pro-
spective policies through the rulemaking process.4'7 In order to perform

464. Eastern Airlines, Inc. v. FAA, 772 F.2d 1508, 1511 (11th Cir. 1985).
465. Foreman v. Director, Office of Workers' Comp., 794 F.2d 569, 571 (11th Cir. 1986).
466. Mobile Consortium of CETA v. United States Dep't of Labor, 745 F.2d 1416, 1418

(11th Cir. 1984).
467. The Supreme Court is also guilty of this type of application of the substantial evi-

dence test. See, e.g., Bennett v. Kentucky Dep't of Educ., 105 S. Ct. 1544, 1550 (1985).
468. City of Pompano Beach, 774 F.2d at 1539-40.
469. Moon v. Secretary of the Dep't of Labor, 747 F.2d 599, 604-05 (11th Cir. 1984), cert.

denied, 471 U.S. 1055 (1985); Manasota-88, Inc., 799 F.2d 687, 691 (11th Cir. 1986) (no
substitution of judgment, court should reverse only for substantial substantive or procedural
deficiencies); Port of Jacksonville Maritime Ad Hoc Comm., 788 F.2d 705, 708 (11th Cir.
1986) (reverse only if facts found are irrational); Sarasota, Fla. v. EPA, 799 F.2d 674, 678-79
(11th Cir. 1986); Sunshine State Bank v. FDIC, 783 F.2d 1580, 1583 (11th Cir.), reh'g de-
nied, 792 F.2d 1126 (11th Cir. 1986) (en banc) (disregard only if factual conclusions are
without any objective rational basis); Freedom Savings & Loan Ass'n v. Way, 757 F.2d 1176,
1181 (11th Cir. 1985) (reverse only if contrary evidence by "thorough conviction" supports a
contrary result), cert. denied, 106 S. Ct. 134 (1985).

470. Sunshine State Bank, 783 F.2d at 1581, 1583-84; National Wildlife Fed'n, 721 F.2d
767, 780.

471. Citizens to Preserve Overton Park, Inc. v. Volpe, 401 U.S. 402 (1971) (suggests this
is generally the standard of judicial review for the court to apply to agency decisions the
APA does not govern, including informal adjudication).

472. See B. ACKERMAN, RECONSTRUCTING AMERICAN LAW 28-37, 46-104 (1984).
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this function effectively, the agency needs considerable leeway in its se-
lection of policy choices. 478

Typical of the type of judicial review in which the court engages when
the agency has promulgated rules through notice and comment proce-
dures is the review that the court used in Organized Fishermen of Flor-
ida v. Hodel.'7 In Organized Fishermen of Florida, the court, after a cur-
sory examination of the record, determined that the agency's decision did
not constitute an arbitrary and capricious act because some facts in the
record supported the approach the agency had adopted, which was con-
sistent with the statutory authorization.1 5 In reaching this result, the
court relied upon Motor Vehicle Manufacturers Association v. State
Farm Mutual Automobile Insurance Co.,47 in which the Supreme Court
described the type of review the arbitrary and capricious standards
should invoke:

Normally, an agency rule would be arbitrary and capricious if the agency
has relied on factors which Congress has not intended it to consider, en-
tirely failed to consider an important aspect of the problem, offered an
explanation for its decision that runs counter to the evidence before the
agency, or is so implausible that it could not be ascribed to a difference
in view or the product of agency expertise. 7

The court, however, has also split in how it characterizes the arbitrary
and capricious test. In Southern Motor Carriers Rate Conference v.
United States,47 the court used language indicating that the standard of
review should be one of reasonableness when referring to the arbitrary
and capricious requirement.'" These two cases demonstrate the two ver-
sions of the arbitrary and capricious test the court has used in the judicial
review process.

The result is that when the court applies either the arbitrary and capri-

473. See, e.g., Industrial Union Dep't, AFL-CIO v. American Petroleum Institute, 448
U.S. 607 (1980).

474. 775 F.2d 1544 (l1th Cir. 1985), cert. denied, 106 S. Ct. 2890 (1986).
475. 775 F.2d at 1550. The court recently used the arbitrary and capricious standard in

reviewing a series of decisions by INS. The court interpreted the arbitrary and capricious
standard as one that requires reversal on factual issues only when INS has found the facts
in a clearly erroneous manner. Perez-Perez v. Hanberry, 781 F.2d 1477, 1481-82 (11th Cir.
1986). But see Chavarria v. United States Dep't of Justice, 722 F.2d 666 (11th Cir. 1984).
Perhaps, one can account for this extraordinary deference by looking at the plenary nature
of power that Congress delegated to INS and because illegal aliens do not have substantial
constitutional rights that the courts must protect. See, e.g., Jean v. Nelson, 105 S. Ct. 2992
(1985).

476. 463 U.S. 29 (1983).
477. Id. at 43.
478. 773 F.2d 1561 (11th Cir. 1985).
479. Id. at 1567-68, 1571-72.
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cious test or the substantial evidence test, one does not have consistent
expectations regarding what those standards mean. On the one hand, if
the tests really have only one meaning, then administrative law practi-
tioners can attribute this confusion over the standards' meaning to poor
judicial craftsmanship, which practitioners can remedy with careful atten-
tion to the language the court used to describe the tests. On the other
hand, if these tests do have two or more meanings, then the court should
clarify the propriety of using each one, and upon what principles the
court made these distinctions. Until the court clarifies this area, it leaves
us with arguably significantly inconsistent conceptions of these standards
for judicial review of agency factual decisions.8 0

Some Thoughts on How to Resolve These Dichotomies. In ad-
dition to the uncertainty the court created by having multiple versions
and meanings for the standards of judicial review, the Eleventh Circuit's
split on how it characterizes the substantial evidence and the arbitrary
and capricious tests presents two additional troubling aspects. The first
arises from the nature of the very basic premise of the APA and from the
court's opinions that there is supposed to be a significant distinction be-
tween the substantial evidence and the arbitrary and capricious tests.
The problem is that despite an arguably clear distinction between the
substantial evidence and the arbitrary and capricious tests, the Eleventh
Circuit and other federal courts have shown a growing trend to treat
them as functionally equivalent standards of review.41 This is a direct
result of the courts' characterization of the tests. The court has persist-
ently characterized the substantial evidence test as concerning an inquiry
to determine whether there is something more than a scintilla of evidence
to support the agency's conclusion, but has not required that the eviden-
tiary basis be one that would meet a preponderance of the evidence test.
The court, however, has linked this analysis to the concept that a reason-
able person must agree with the conclusion that the agency reached,
based upon the record. These are inconsistent conceptions of the degree
of evidence an agency needs to support a decision. It is hard to conceive
of a reasonable person basing a decision on less than a preponderance of
the available evidence.482

480. See Gifford, Rulemaking and Rulemaking Review: Struggling Toward a New Para-
digm, 32 ADMIN. L. REv. 577 (1980).

481. Association of Data Processing Serv. Org. v. Board of Governors, 745 F.2d 677 (D.C.
Cir. 1984); Associated Ind. v. United States Dep't of Labor, 487 F.2d 342, 349-50 (2d Cir.
1973).

482. This assumes there is no information deprivation problem. People often make deci-
sions based upon little or no evidence, when for any one of several reasons the information
is not available but a decision must be made. See generally M. OLsoN, THE Looic oF COL-
L.c rvz AcTION (1977).

1048 [Vol. 38
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When one characterizes the test in this manner, one may easily per-
ceive how the court could begin to view the tests as substantively indis-
tinguishable. Under this reading of the tests, both the arbitrary and ca-
pricious and the substantial evidence tests have adopted a similar
minimalist concept of the degree of evidence that is necessary to support
an agency's factual determination. One can view these tests as the nega-
tive and positive methods of characterizing the same degree of evidence
necessary to support an agency decision. Under the negative method,
found in the arbitrary and capricious test, the court, in order to reject an
agency's factual determination, must find that the determination was im-
plausible and unaccounted for by a difference in policy viewpoint between
the court and the agency. Under the positive method, the deferential sub-
stantial evidence test, the court must find that the agency supported its
decision by more than a scintilla, but less than a preponderance, of the
evidence.4 8 3 Conversely, to characterize, in some circumstances, the arbi-
trary and capricious test as requiring a reasonableness standard of judi-
cial review is to converge it with the nondeferential version of the sub-
stantial evidence test that also focuses on reasonableness of the agency
factual determinations. Thus, it appears that the court has functionally
reduced the substantial evidence test to the same standard of review as
the traditional arbitrary and capricious test, or has functionally raised the
arbitrary and capricious test to that of the substantial evidence test.""

Second, in adopting the nondeferential approach to the substantial evi-
dence test, the court has strayed from the basic principles concerning the
substantial evidence test that the Supreme Court articulated in Universal
Camera Corp. v. NLRB. 4s5 The 'substantial evidence on the record as a
whole' test was a major legislative reform in the scope of judicial review
for agency decisions. Congress intended that the test grant courts a more
intrusive role in reviewing decisions made in the administrative pro-
cess.4 " Congress specifically designed it to permit the courts to evaluate
the weight of the evidence that supports the agency's decision to deter-
mine if the evidence was sufficient to support the decision.4 ' Congress
believed this was necessary because courts, in applying the substantial

483. Compare text accompanying supra notes 8-10 with text accompanying supra notes
42-54.

484. This is not necessarily the fault of the Eleventh Circuit, since the Supreme Court's
opinions in this area also reflect this inconsistency. Compare State Farm, 463 U.S. at 42-44
and Citizens to Preserve Overton Park, Inc. v. Volpe, 401 U.S. at 416 with Consolidated
Edison Co. v. NLRB, 305 U.S. 197, 229 (1938) and Universal Camera Corp. v. NLRB, 340
U.S. at 487-88. See also Association of Data Processing Serv. Org., Inc. v. Board of Gover-
nors, 745 F.2d 677 (D.C. Cir. 1984).

485. 340 U.S. 474, 477-87 (1951).
486. Id. at 493.
487. Id.
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evidence test, had focused only on the evidence that supported the
agency's decision and had affirmed decisions as long as the contrary evi-
dence did not make the agency decision arbitrary.' 8 This approach had
resulted in a convergence of the substantial evidence test and the arbi-
trary and capricious test.'88 The modern application of the substantial
evidence and the arbitrary and capricious tests, as found in the Eleventh
Circuit's definitions, has resulted once again in the danger of convergence
of the two standards.490

Given these considerations, the better approaches, ones that would
most appropriately maintain the proper role of the courts in judicial re-
view that Congress established regarding these two tests, are the
nondeferential version of the substantial evidence test that the court ex-
pressed in City of Pompano Beach and the less intrusive and deferential
approach to the arbitrary and capricious test it expressed in Organized
Fishermen of Florida. This result would most appropriately reflect the
differing roles of judicial review that Congress wanted the courts to play
in reviewing agencies' decisions under these two standards as the Su-
preme Court recognized in Universal Camera.

De Novo Review. In only one case did the court find that de novo
review of a factual issue was appropriate. In Freedom Savings & Loan
Association v. Way," 1 the court held that de novo review applied when
the court reviewed decisions by the Trademark Trial and Appeal
Board.'9 The court rejected a request for de novo review in Moore v.
Devine."9 The court held that when a federal employee challenges an em-
ployment decision based on discriminatory grounds, a district court is not
free to engage in de novo decisionmaking, as it can in the case of private
sector employers. Clearly, Congress intended the EEOC to have the
power to issue corrective orders regarding federal employees. Since the
EEOC has this enforcement power, there is no longer any reason for the
courts to infer that de novo review is appropriate because the EEOC lacks

488. Id. at 480-86.
489. Cf. id. at 485-86 (discussion of two cases that Congress believed demonstrated the

Supreme Court's use of this type of substantial evidence test analysis) with Pacific States
Box & Basket Co. v. White, 296 U.S. 176, 185 (1935) (statement of the arbitrary and capri-
cious test).

490. See, e.g., Levin, supra note 8, at 271-72; PEScE, supra note 150, at 362-63. But see
American Paper Inst., Inc. v. American Elec. Power Serv. Corp., 461 U.S. 402, 412 n.7
(1983). Cf. Comment, Shall We Be Arbitrary or Reasonable: Standards of Review for
Agency Threshold Determinations Under NEPA, 19 AKRON L. REv. 685, 690-700 (1986)
(noting the inconsistency of the two approaches to judicial review of decisions under
NEPA).

491. 757 F.2d 1176 (11th Cir. 1985), cert. denied, 106 S. Ct. 134 (1985).
492. Id. at 1180.
493. 780 F.2d 1559 (11th Cir. 1986) (rehearing).
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independent enforcement power.""

Preponderance of the Evidence Test. In Scarborough v. Office of
Personnel Management,'49 the court held that the Civil Service Reform
Act of 19784" dictates that the court review the decisions of the Office of
Personnel Management under the preponderance of the evidence stan-
dard."' 7 By inference, this standard of review must be higher than that
which the deferential version of the substantial evidence test dictates, be-
cause less than a preponderance of the evidence would be sufficient to
support an agency's factual determinations.4 6 This approach appears
closer to the nondeferential version of the substantial evidence test,
which focuses on the reasonableness of the agency's factual determina-
tions. This standard, however, may be an even more stringent standard of
review than the nondeferential substantial evidence test because the
court characterized it as a nondeferential form of judicial review, some-
thing which the court has not done in the case of the substantial evidence
test.

4'

D. Adequacy of Agency Explanations"

It is clear that the agency must provide an adequate explanation, both
of law and facts, for a court to properly exercise its power of judicial re-
view. If the decision of an agency fails to provide sufficient guidance on
either the factual or legal basis of its decision, then it is impossible for the
courts to perform their appropriate role in reviewing the agency's deci-
sion.50 Generally, in cases when the agency has failed to fulfill this obli-

494, Id. at 1562-64. Cf. Wade v. Secretary of the Army, 796 F.2d 1369 (11th Cir. 1986).
495. 723 F.2d 801 (11th Cir. 1984).
496. Pub. L. No. 95-454, 92 Stat. 1111 (codified in scattered sections of 5 U.S.C.).
497. 723 F.2d at 804-06.
498. See Powell v. Heckler, 773 F.2d 1572, 1575 (11th Cir. 1986) (per curiam).
499. Druid Hills Civic Ass'n, Inc. v. Federal Highway Admin., 772 F.2d 700, 708-12 (11th

Cir.), reh'g denied, 777 F.2d 704 (11th Cir. 1985); Urban Jacksonville, Inc. v. Chalbeck, 765
F.2d 1085 (11th Cir. 1985) (per curiam). Cf. Southern Natural Gas Co. v. FERC, 780 F.2d
1552, 1557-58 (11th Cir. 1986); Florida Fruit & Vegetable Ass'n v. Brock, 771 F.2d 1455,
1459-60 (11th Cir. 1985) (per curiam), reh'g denied, 777 F.2d 704 (11th Cir. 1985) (en banc),
cert. denied, 106 S. Ct. 1524 (1986) (rate of pay courts require employers to use in compen-
sating temporary foreign workers).

500. See supra notes 448-49 and accompanying text.
501. Caulder v. Bowen, 791 F.2d 872, 879-80 (11th Cir. 1986); Gibson v. Heckler, 779

F.2d 619, 623-24 (11th Cir. 1986); Hutchison v. Bowen, 787 F.2d 1461, 1466-68 (11th Cir.
1986) (Clark, J., dissenting); Ryan v. Heckler, 762 F.2d 939, 941-42 (11th Cir. 1985); Sryock
v. Heckler, 764 F.2d 834, 837 (11th Cir. 1985) (per curiam); Hudson v. Heckler, 755 F.2d
781, 785-86 (11th Cir. 1985) (per curiam); Powell v. Heckler, 773 F.2d 1572, 1575-77 (11th
Cir. 1985) (per curiam); Spencer v. Heckler, 765 F.2d 1090, 1094 (11th Cir. 1985) (per
curiam). See NLRB v. Deauville Hotel, 751 F.2d 1562, 1569-71 (11th Cir. 1985).
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gation, the appropriate solution is for the court to remand to the agency
so that it may provide a decision that is appropriate for judicial review.502

502. See, e.g., Falcon v. Heckler, 732 F.2d 827, 830-32 (11th Cir. 1984); Owens v. Heck-
ler, 748 F.2d 1511, 1516 (11th Cir. 1984).
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