
Bowsher v. Synar: Bright-Line Rule or
Dice-Toss Approach to Separation of

Powers?

I. INTRODUCTION

In Immigration and Naturalization Service v. Chadha,' decided in
1983, Justice White criticized the majority's uncompromising view of the
separation of powers doctrine, and warned of the "destructive scope of
the Court's holding."' On July 7, 1986, in Bowsher v. Synar,3 the Court
again took a formalistic approach to separation of powers and struck
down the main provision of the Balanced Budget and Emergency Deficit
Control Act of 1985.' The majority in Bowsher adopted the district
court's reasoning: the Act vested the Comptroller General with executive
powers; Congress may not vest such powers in itself or its agents; the
Comptroller General is an agent of Congress; therefore, the Comptroller
General may not exercise the executive powers granted him in the Act.'
Because Congress could remove the Comptroller General,' the Act uncon-
stitutionally left execution of the Act in the hands of Congress.7

The Act, generally known as Gramm-Rudman, was a large-scale at-
tempt to eliminate the federal budget deficit.8 Justice White called it
"one of the most novel and far-reaching legislative responses to a national
crisis since the New Deal." The Act set a maximum deficit amount for
each of the fiscal years 1986 to 1991, with the goal of a zero deficit
amount in 1991.'* If the federal budget deficit exceeded the Act's maxi-
mum amount by more than a certain sum, the Act provided for across-
the-board cuts in order to reach the prescribed levels."

The central provisions of the Act were the reporting provisions of sec-

1. 462 U.S. 919 (1983).
2. Id. at 1022 (White, J., dissenting).
3. 106 S. Ct. 3181 (1986).
4. 2 U.S.C. § 901-922 (Supp. 1986).
5. See 106 S. Ct. at 3191-92.
6. See 31 U.S.C. § 703(e)(1) (1982).
7. 106 S. Ct. at 3191.
8. See 2 U.S.C. §§ 901-922 (Supp. 1986).
9. 106 S. Ct. at 3205 (White, J., dissenting).

10. 2 U.S.C. § 901(a)(3) (Supp. 1986).
11. See id.
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tion 251.12 The Directors of the Office of Management and Budget (OMB)
and the Congressional Budget Office (CBO) would submit their deficit
estimates and proposed reductions to the Comptroller General, who
would review the report and relay his conclusions to the President. 3 The
President would then have to issue a 'sequestration' order1 ' imposing the
Comptroller General's spending reductions,15 which would become effec-
tive unless Congress avoided the order by legislating the reductions.16 The
Act also contained in section 274(0 a fallback provision, which eliminated
the Comptroller General's role, to take effect if the reporting provisions of
section 251 were invalidated. 17

A few hours after President Reagan signed the Act, Congressman Mike
Synar filed a complaint seeking to have the Act declared unconstitu-
tional.1' A three judge district court, appointed pursuant to the Act,19 in-
validated the reporting provisions.'0 While the district court found that
the Act did not unconstitutionally delegate authority,"1 it held that the
Act did not pass muster under the constitutional doctrine of separation of
powers."s The court concluded that the Comptroller General exercised ex-
ecutive functions under the Act,'8 because while the President would ap-
point the Comptroller General, only Congress had removal power.24 The
court held that Congress violated the separation of powers doctrine by
retaining removal power over an officer performing executive functions.'5

Pursuant to section 274(b) of the Act," plaintiffs appealed directly to the
Supreme Court."7

12. See id. § 901(a) to (c).
13. Id.
14. Id.
15. Id. § 902(a)(1).
16. Id. § 902(a)(6) to (b)(3).
17. Id. 5 922(f). The fallback provision required the directors of the OMB and CBO to

submit their reports to a committee (instead of the Comptroller General). The committee
would propose a joint resolution that, if it passed both houses, would be the foundation for
the President's sequestration order. Id.

18. 106 S. Ct. at 3185.
19. 2 U.S.C. § 922(a)(5) (Supp. 1986).
20. Synar v. United States, 626 F. Supp. 1374, 1403 (D.D.C. 1986) (per curiam).
21. Id. at 1391.
22. Id. at 1403.
23. Id.
24. Id. at 1391.
25. Id. at 1403. The court concluded that the arrangement was inconsistent with the

separation of powers doctrine as explained in Myers v. United States, 272 U.S. 52 (1926)
and Humphrey's Executor v. United States, 295 U.S. 602 (1935). 626 F. Supp. at 1396-1400.

26. See 2 U.S.C. § 922(b) (Supp. 1986).
27. 106 S. Ct. at 3186.
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I. GENERAL BACKGROUND

James Madison, in The Federalist, quoted Montesquieu's statement
that "' [t ] here can be no liberty where the legislative and executive pow-
ers are united in the same person, or body of magistrates' "" to explain
the premise behind separating the powers of government. With this pre-
mise in mind, the Court addressed the doctrine of separation of powers in
Myers v. United States," which turned on the constitutionality of a stat-
ute requiring congressional consent for presidential removal of a postmas-
ter of the first, second, and third class.' 0 The Court ruled unconstitutional
the statutory provision that encroached upon the President's unrestricted
removal power of inferior executive officers.31 In Humphrey's Executor v.
United States,"2 the Court determined the constitutionality of the restric-
tive provisions of section 1 of the Federal Trade Commission Act," which
limited the President's removal power over a commission to three specific
causes.34 The government argued that the restrictions on the President's
removal power were unconstitutional under Myers." The Court, however,
distinguished Myers because the office of Postmaster was purely execu-
tive,'1 while the Federal Trade Commission was a quasi-legislative and
quasi-judicial body.'7 Because the nature of the office in question was not
purely executive, the Court upheld the constitutionality of the congres-
sional limitations placed on the presidential removal."

The majority in Youngstown Sheet and Tube Co. v. Sawyer" returned
to the rigid application of the doctrine of separation of powers in Myers,
but in this case to limit presidential power. President Truman, believing
that an impending nationwide steelworkers strike would jeopardize the
national defense, issued an executive order directing the Secretary of
Commerce to take possession of and run most of the nation's steel mills.
The steel companies sued the Secretary of Commerce, claiming that
neither a congressional act nor constitutional provision authorized these

28. THE FEDERALIST No. 47, at 325 (J. Madison) (J. Cooke ed. 1961) (quoting Montem-
quieu, THE SPIRrr OF LAWS 202 (D. Carrithers ed. 1977)).

29. 272 U.S. 52 (1926).
30. Id. at 107.
31. Id. at 176.
32. 295 U.S. 602 (1935).
33. Federal Trade Commission Act, § 1, 15 U.S.C. § 41 (1982).
34. Id.
35. 295 U.S. at 626.
36. Id. at 627.
37. Id. at 629.
38. Id. at 632. In Wiener v. United States, 357 U.S. 349 (1958), the Court affirmed that

Myers extended only to purely executive officers. Id. at 356.
39. 343 U.S. 579 (1952).
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seizures.'0 The government contended that the Court should infer the
presidential power to affect this seizure from the constitutional provision
making the President the commander in chief of the military forces.4"
The Court held that the 'theater of war' concept could not allow the com-
mander in chief to seize private property, even to avoid interruptions in
production caused by labor disputes.42 Justice Black, writing for the ma-
jority, said that the Constitution reserved for Congress this exercise of
lawmaking power and is not subject to presidential or military control.'8

Justice Jackson, however, in his concurring opinion, did not support
this inflexible approach to separation of powers." Justice Jackson's phi-
losophy of a workable government encompassed both separation and in-
terdependence of its different branches.4 This balancing approach would
allow the presidential powers to change in relation to the powers of
Congress.4

s

III. SPECIAL BACKGROUND

In the 1970s, beginning with United States v. Nixon,'47 the Court
adopted Justice Jackson's balancing approach. Nixon was based on Presi-
dent Nixon's motion to quash a third-party subpoena directing him to
produce tapes and documents relating to his conversations with aides and
advisors.4" The President claimed absolute executive privilege concerning
these documents and relied on the doctrine of separation of powers to
prevent review of this claimed privilege.4" The Court, however, applied a
balancing test, stating that the Framers of the Constitution did not in-
tend for the separate branches of government to operate with absolute

40. Id. at 583.
41. Id. at 587.
42. Id.
43. Id. at 588.
44. Id. at 635 (Jackson, J., concurring).
45. Id.
46. Id. Justice Jackson discussed three different relationships between congressional and

presidential power. First, "[w]hen the President acts pursuant to an express or implied au-
thorization of Congress, his authority is at its maximum, for it includes all that he possesses
in his own right plus all that Congress can delegate." Id. Second, "[wjhen the President acts
in absence of either a congressional grant or denial of authority, he can only rely upon his
own independent powers, but there is a zone of twilight in which he and Congress may have
concurrent authority, or in which its distribution is uncertain." Id. at 637. Last, "[w]hen the
President takes measures incompatible with the expressed or implied will of Congress, his
power is at its lowest ebb, for then he can rely only upon his own constitutional powers
minus any constitutional powers of Congress over the matter." Id.

47. 418 U.S. 683 (1974).
48. Id. at 686.
49. Id. at 703.
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independence when they designed the comprehensive system allocating
the power between three coequal branches.'" The Court weighed the im-
portance of the President's general privilege of confidentiality regarding
his communications in the performance of presidential responsibilities
against the burden such a privilege would place on the fair administration
of criminal justice.5 As a result, the Court held that a claim of privilege
based only on the generalized interest in confidentiality could not prevail
against the interests of fair administration of criminal justice."

In Nixon v. Administrator of General Services," the Court weighed the
extent to which an encroachment disrupted the executive branch from its
constitutionally assigned functions against the overriding need to pro-
mote objectives within the constitutional authority of Congress." The
Court found that the Act in question, which directed the Administrator
of the General Services Administration to take custody of presidential
materials for screening by government archivists,"" did not violate the
doctrine of separation of powers." The Court found no encroachment
into presidential functions because the executive branch was a party to
the Act's regulation'" and remained in control of the materials."

In the 1980s, the Court seemingly has abandoned the balancing ap-
proach of United States v. Nixon and has drawn more distinct lines be-
tween the different branches of government. In Chadha the issue was the
constitutionality of a provision of the Immigration and Nationality Act,"
in which Congress delegated authority on deportation matters to the At-
torney General. That Act allowed either House of Congress to override
the decision of the Attorney General, a member of the executive branch."
The Court rejected the argument that the one-house veto was a useful
"'political invention' "'1 and emphasized that the convenience of a law
alone will not validate it when the law contradicts the Constitution." The
Court ruled that the provision was an unconstitutional violation of the

50. Id. at 707.
51. Id. at 712.
52. Id. at 713.
53. 433 U.S. 425 (1977).
54. Id. at 443 (citing 418 U.S. at 711-12).
55. Presidential Recordings and Materials Preservation Act, 44 U.S.C. § 2107 (1970).
56. 433 U.S. at 441.
57. Id.
58. Id. at 443. Although the Court recognized the need for some interdependence among

the branches of government, in 1976 the Court applied the narrow construction of the sepa-
ration of powers doctrine to Buckley v. Valeo, 424 U.S. 1, 120-24 (1976).

59. Immigration and Nationality Act, 8 U.S.C. § 1254(c)(2) (1982).
60. Id. § 1254(c)(2).
61. 462 U.S. at 945 (quoting 462 U.S. at 972 (White, J., dissenting)).
62. Id. at 944.
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presentment clause and bicameral requirements of the Constitution."

IV. Bowsher v. Synar

The primary responsibility of the Comptroller General under the Bal-
anced Budget and Emergency Deficit Control Act of 1985 was to prepare
a report containing estimates of projected revenues, expenditures, and
program-by-program reductions necessary to reduce the budget to the
targeted level." The Court found that the Act "plainly contemplates that
the Comptroller General will exercise his independent judgment and eval-
uation with respect to those estimates."* Concluding that "[i]nterpreting
a law enacted by Congress to implement the legislative mandate is the
very essence of 'execution' of the law,"" the majority found that the
Comptroller General's duties were 'typically' executive. 67 Furthermore,
that the Comptroller General's conclusions bound the President"s re-
vealed "[t]he executive nature of the Comptroller General's functions

,"69

The Court reasoned that the Comptroller General was an agent of Con-
gress.70 Although the President nominated the Comptroller General, the
Court decided that "[t]he critical factor lies in the provisions of the stat-
ute defining the Comptroller General's office relating to removability."7 1

The statute, which was over sixty years old, provided that Congress by
joint resolution could remove the Comptroller General at any time based
on "(i) permanent disability; (ii) inefficiency; (iii) neglect of duty; (iv)
malfeasance; or (v) a felony or conduct involving moral turpitude. '", The
majority, relying on the statements of some congressmen who passed the
statute, concluded that the removal provision was "an important part of
the legislative scheme."73 The Court hypothesized that Congress could
use the language of the statute to remove "a Comptroller General for any
number of actual or perceived transgressions of the legislative will,' 4 a

63. Id. at 958.
64. 2 U.S.C. §§ 901, 902(a)(2) (Supp. 1986).
65. 106 S. Ct. at 3192.
66. Id.
67. Id.
68. Id. The Court emphasized § 252(a)(3) of the Act, which provides in part: "The Presi-

dent may not modify or recalculate any of the (Comptroller General's) estimates, determi-
nations, specifications, bases, amounts, or percentages set forth in the report. 2
U.S.C. § 902(a)(3) (Supp. 1986).

69. Id. at 3192.
70. Id. at 3191.
71. Id. at 3189; 31 U.S.C. § 703(e)(1) (1982).
72. 31 U.S.C. § 703(e)(1) (1982).
73. 106 S. Ct. at 3190.
74. Id.
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much broader power than that of impeachment."5

The Court rejected Justice White's assertion that" '[r]ealistic consider-
ation' of the 'practical result' of the removal provision.., reveals that
the Comptroller General is unlikely to be removed by Congress,"' and
concluded that "[t]he separated powers of our government can not be
permitted to turn on judicial assessment of whether an officer exercising
executive power is on good terms with Congress." The Court bolstered
its formalistic conclusion that the Comptroller General was an agent of
Congress by arguing that Congress and the Comptrollers General histori-
cally have viewed the office of the Comptroller General as part of the
legislative branch.7 6

Because the Court believed that the Comptroller General was clearly a
legislative agent, and that the Gramm-Rudman Act gave him executive
powers, a major portion of the opinion explained why a legislative agent
could not constitutionally perform executive functions.7' Chief Justice
Burger took a formalistic view of the doctrine of separation of powers,
starting with the oft-quoted Federalist No. 47 echoing Montesquieu's
warning that" 'there can be no liberty where the legislative and executive
powers are united in the same person, or body of magistrates ... , ,"
The Court drew bright lines between the branches of government, arguing
that "'[tihe Constitution sought to divide the delegated powers of the
new Federal Government into three defined categories . .' " and that
"[tihe Framers provided a vigorous legislative branch and a separate and
wholly independent executive branch .... "I*

The majority conceded that a formal division and separation of powers
was not the most efficient governmental system, but the structure "as-
sure[d full, vigorous and open debate on the great issues affecting the
people. ... ,s The Court concluded that the structure of the Constitu-
tion allowed the legislature to impeach executive officers, but any direct
legislative role beyond impeachment was inconsistent with the separation
of powers.s" The majority pointed to the "Decision of 1789" as evidence

75. Id.
76. Id. at 3190 (quoting 106 S. Ct. at 3213 (White, J., dissenting)).
77. Id. at 3191.
78. Id. The Court quoted Comptroller General Warren: "I am an agent of Congress,"

and Comptroller General McCarl: "Congress... is the only authority to which there lies an
appeal from the decision of this office ... I" d.

79. See id. at 3186-89.
80. Id. at 3186 (quoting THE FEERALiST No. 47, at 325 (J. Madison) (J. Cooke ed.

1961)).
81. Id. (quoting Chadha, 462 U.S. at 951) (emphasis added).
82. Id. (emphasis added).
83. Id. at 3187.
84. Id.
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of the Framers' intention to limit Congress to impeachment as the
method of removing executive branch officers."s

The Court cited Myers, in which Chief Justice Taft declared that Con-
gress had "infringe[d] [upon] the constitutional principle of the separa-
tion of governmental powers."" The majority in Bowsher distinguished
Humphrey's Executor, pointing out that Humphrey's Executor did not
allow congressional participation in the removal of executive officers.87

"In light of these precedents," the Court concluded, "that Congress can-
not reserve for itself the power of removal of an officer charged with the
execution of the laws except by impeachment.""

The thrust of the majority opinion was that to permit the execution of
the laws to be vested in an agent answerable to Congress would, "in prac-
tical terms, reserve in Congress control over the execution of the laws."ss
Because Congress could not execute the laws, it could not grant the power
to execute the laws to an officer under its control'"

Justice Stevens, in his concurring opinion, agreed that Gramm-Rudman
contained a fatal flaw, but disagreed with the Court's reasons why
Gramm-Rudman was unconstitutional.' First, Justice Stevens disagreed
with the district court's conclusion, adopted by the majority, that Con-
gress' removal power over the Comptroller General created a "'here-and-
now subservience' "'2 of the' Comptroller General to Congress.' 3 Justice
Stevens emphasized that Congress could limit the President's removal
power," and reasoned that Gramm-Rudman's provision allowing congres-
sional removal was not per se unconstitutional, but was a factor support-
ing the conclusion that the Comptroller General was an agent of
Congress."6

Second, Justice Stevens disagreed with the majority's view that
Gramm-Rudman assigned the Comptroller General executive powers."

85. Id. The Decision of 1789 involved a debate in the First Congress concerning the role
of Congress in removing executive officers. Madison's position, that Congress be limited to
impeachment as a means of removing executive officers, ultimately prevailed. Id.

86. Id. at 3188 (quoting Myers, 272 U.S. at 161).
87. Id,
88. Id.
89. Id.
90. Id. Appellants argued that the Court should nullify the provisions of the 1921 Act,

31 U.S.C. § 703(e)(1), that provide for the removal of the Comptroller General, rather than
strike down the reporting provisions of Gramm-Rudman. The Court refused, and instead
gave effect to Gramm-Rudman's fallback provision, § 274(f). 106 S. Ct. at 3192-93.

91. Id. at 3194 (Stevens, J., concurring).
92. Id. at 3195 (quoting Synar v. United States, 626 F. Supp. at 1392).
93. Id. at 3195.
94. Id. (citing Humphrey's Executor, 295 U.S. at 629).
95. Id. at 3196.
96. Id. at 3200.

[Vol. 38
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Although he asserted that it was unimportant to label functions as 'exec-
utive' or 'legislative,' because the particular function, "like a chameleon,
will often take on the aspect of the office to which it is assigned,"'1 Jus-
tice Stevens labelled the Comptroller General a legislative agent, after
pointing out that the Comptroller General's specific obligations to Con-
gress outnumbered his obligations to the executive branch."

Last, Justice Stevens concluded that Gramm-Rudman assigned "to the
Comptroller General the duty to make policy decisions that have the
force of law."" Because the Comptroller General could make policy that
would bind the nation, Justice Stevens concluded that both houses of
Congress must approve the Comptroller General's decisions and present
them to the President. 00 Because Congress could make binding policy
only through a joint resolution, Congress could not delegate the duty to a
"lesser representative.''1°0

Justice White dissented vigorously, criticizing "the Court's willingness
to interpose its distressingly formalistic view of separation of powers as a
bar to the attainment of governmental objectives through the means cho-
sen by the Congress and the President in the legislative process estab-
lished by the Constitution."'" Justice White accused the majority of em-
phasizing a 'triviality,' while neglecting a fundamental principle of
separation of powers: "'While the Constitution diffuses power the better
to secure liberty, it also contemplates that practice will integrate the dis-
persed powers into a workable government.'"

Justice White agreed that the powers exercised by the Comptroller
General might be 'executive,' and also agreed that the separation of pow-
ers doctrine prevented Congress from reserving an executive role for itself
or its agents.' 4 He took exception, however, to the majority's conclusion
that "the exercise of authority by an officer removable for cause by a joint
resolution of Congress is analogous to the impermissible execution of the
law by Congress itself. . . ."105 Justice White did not agree that the con-
gressional role in the removal process made the Comptroller General a
legislative agent.'"

97. Id.
98. Id. at 3196-99.
99. Id. at 3203.

100. Id. at 3204.
101. Id. at 3204-05.
102. 106 S. Ct. at 3205-06 (White, J., dissenting).
103. Id. at 3206 (quoting Youngstown, 343 U.S. at 635 (Jackson, J., concurring)).
104. Id. at 3209.
105. Id.
106. Under 31 U.S.C. § 703(e)(1), Congress, by joint resolution, which must be presented

to the President, could remove the Comptroller General. The President could veto the reso-
lution, but Congress could override the veto with a two-thirds majority vote. Justice White

19871
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Justice White argued that, under Humphrey's Executor, the assign-
ment of executive powers to an officer not removable at will by the Presi-
dent did not represent a per se violation of the separation of powers doc-
trine. 107 He also argued that the joint resolution required to remove the
Comptroller General satisfied the procedural legislative requirements of
Chadha.es He believed that the real issue was whether the threat of re-
moval of the Comptroller General by joint resolution of Congress was tan-
tamount to Congress retaining control over the power to execute the
law.'" Justice White argued that the proper test to resolve the issue was
"whether there is a genuine threat of 'encroachment or aggrandizement of
one branch at the expense of the other.' "O For him, "[ciommon sense
indicate[d] that the existence of the removal provision pose[d] no such
threat to the principle of separation of powers." ''

Justice White also disagreed with the majority's interpretation of the
1921 removal statute." " He observed that "removal is permitted only for
specified cause,"'' to be determined after a hearing for which there
would be a judicial review." He submitted that this limited removal au-
thority would motivate the Comptroller General to follow legal guidelines
rather than induce subservience."' Justice White argued that "the sub-
stantial role played by the President in the process of removal through
joint resolution reduces to utter insignificance the possibility that the
threat of removal will induce subservience to Congress,""' and added
that for Congress to override the President's veto of a joint resolution
ousting the Comptroller General would require "a feat of bipartisanship
more difficult than that required to impeach and convict."' 17

Justice White concluded that the practical result of the removal provi-
sion rendered the Comptroller General substantially independent of Con-
gress and the President, and that "[rlealistic consideration . . . reveals
that the threat to separation of powers conjured up by the majority is

argued that the majority overlooked the importance of the presidential role in the removal
process. See 106 S. Ct. at 3209-15 (White, J., dissenting).

107. 106 S. Ct. at 3206-08 (White, J., dissenting).
108. Id. at 3210.
109. Id. at 3211.
110. Id. (quoting Buckley v. Valeo, 424 U.S. at 122).
111. Id.
112. Id.
113. Id.
114. Id. (citing Ameron, Inc. v. United States Army Corps of Eng'rs, 787 F.2d 875, 895

(3d Cir. 1986) (Becker, J., concurring in part)); 31 U.S.C. 703(e)(1)(B) (1982) requires
hearing.

115. Id. at 3211-12.
116. Id, at 3212.
117. Id.
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wholly chimerical.""' Rejecting the majority's "extremely misguided and
insensitive"' s formalistic approach, Justice White declared that "the role
of this Court should be limited to determining whether the Act so alters
the balance of authority among the branches of government as to pose a
genuine threat to the basic division between the lawmaking power and
the power to execute the law."0

Justice Blackmun, in his dissenting opinion, believed the Court's rem-
edy was inappropriate."'1 The proper analysis, in Justice Blackmun's
view, would be to compare the consequences of invalidating the 1921
Act's removal provision with those of invalidating Gramm-Rudman's re-
porting provisions.1 2' Although Justice Blackmun concluded that invali-
dating the 1921 Act's removal provision was the better remedy, he agreed
that the Court could not grant a remedy that plaintiffs had not re-
quested.1 3 Justice Blackmun believed that the proper remedy, rather
than striking down Gramm-Rudman, would be for the Court to refuse to
allow congressional removal if ever attempted."2

V. ANALYsis

The apparent triumph of formalism over pragmatism in Bowsher typi-
fies the Court's approach to separation of powers in the 1980s."' The
Court's preference for a bright-line rule separating the three branches of
government'" led Justice White to criticize the Court for interposing its
"distressingly formalistic view of separation of powers as a bar to the at-
tainment of governmental objectives. ... I'l

Justice White's complaint recurs throughout the recent history of sepa-
ration of powers cases and mirrors Chief Justice Vinson's attack on the
majority's "slavish formalism"' 1 ' in Youngstown. While Chief Justice
Vinson was concerned that a strict formalistic approach to separation of

118. Id. at 3213.
119. Id. at 3214.
120. Id. at 3214-15.
121. 106 S. Ct. at 3215-18 (Blackmun, J., dissenting).
122. Id. at 3218-20.
123. Id. at 3215.
124. Id.
125. 106 S. Ct. at 3205-06 (White, J., dissenting) (citing Northern Pipeline Co. v. Mara-

thon Pipe Line Co., 458 U.S. at 92-118 (1982) (White, J., dissenting); Chadha, 462 U.S. at
967-1003 (White, J., dissenting)).

126. The United States Constitution does not directly address the issue of separation of
powers. Chief Justice Burger found an implied separation doctrine in the "structure of the
Constitution." 106 S. Ct. at 3188. See also id. at 3186.

127. 106 S. Ct. at 3205 (White, J., dissenting).
128. 343 U.S. at 690 (Vinson, C.J., dissenting).
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powers would undermine the strength of the president,", Justice White
used the same argument to defend the strength of the legislature, even at
the risk of some chance of encroachment into executive territory. 30

Bowsher, mirroring Youngstown, repeats Youngstown with a difference.
Both are part of a cyclical history of separation of powers cases. President
Truman's seizure of the steel industry in Youngstown was unconstitu-
tional because only Congress, not the President, had lawmaking power."'1
The situation was reversed in Bowsher. The Court declared the removal
provision of Gramm-Rudman unconstitutional because the President, not
Congress, had direct removal power of executive officers. 32

The Court in Bowsher and Youngstown used identical reasoning to
reach mirror-image results. In Youngstown, Justice Black concluded that
"if the President had authority to issue the order he did, it must be found
in some provision of the Constitution.' ' s8 In Bowsher, Chief Justice Bur-
ger also began his analysis with the language of the Constitution, and
found that a direct congressional role in the removal of officers charged
with the execution of the laws, beyond the limited role of impeachment,
was inconsistent with separation of powers.'

The Court in Bowsher employed the slavish formalism Chief Justice
Vinson abhorred to reach the result he proposed. The majority in Bow-
sher also adopted the vigilant concern that a desire for efficiency might
open the door to tyranny. s As Justice Douglas, concurring in Youngs-
town, wrote:

Stalemates may occur when emergencies mount and the Nation suffers
for lack of harmonious, reciprocal action between the White House and
Capitol Hill. That is a risk inherent in our system of separation of pow-
ers. The tragedy of such stalemates might be avoided by allowing the
President the use of some legislative authority. The Framers with memo-
ries of tyrannies produced by a blending of executive and legislative
power rejected that political arrangement .... We pay a price for our
system of checks and balances, for the distribution of power among the
three branches of government. It is a price that today may seem exorbi-
tant to many. Today a kindly President uses the seizure of power to ef-
fect a wage increase and to keep the steel furnaces in production. Yet
tomorrow another President might use the same power to prevent a wage
increase, to curb trade-unionists, to regiment labor as oppressively as in-

129. Id. at 677. Chief Justice Vinson also discusses the Framers' fear of executive weak-
ness. Id. at 704.

130. 106 S. Ct. at 3206 (White, J., dissenting).
131. 343 U.S. at 588-89.
132. 106 S. Ct. at 3192.
133. 343 U.S. at 587.
134. 106 S. Ct. at 3187.
135. Id. at 3193-94 (quoting Chadha, 462 U.S. at 944). See also Chadha, 462 U.S. at 946.

980 [Vol. 38
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dustry thinks it has been regimented by this seizure.'"

Justice Douglas agreed with the majority's decision to raise judicial
scrutiny and to assert judicial power as a barrier to prevent executive
power from exceeding its constitutional limitation.1 3 7 Chief Justice Vin-
son believed that the need for strong executive action outweighed the
need for judicial intervention." Justice White in Bowsher similarly ar-
gued that the majority's approach:

is extremely misguided and insensitive to our constitutional role ... the
role of this Court should be limited to determining whether [Gramm-
Rudman] so alters the balance of authority among the branches of gov-
ernment as to pose a genuine threat to the basic division between the
lawmaking power and the power to execute the law.'"

One commentator recently suggested that, "[d]espite its broad language
about the constitutional limits on Congress's power, Bowsher's direct im-
pact on the administrative state is relatively limited. '1 4 0 If the writer is
correct, Bowsher will become yet another example of the gap between
theory and practice in the area of separation of powers.14 1

In theory, the three branches of government are strictly separated; in
practice, they often necessarily overlap.1 4 2 Justice Jackson in his Youngs-
town concurrence pointed out "the gap that exists between the Presi-
dent's paper powers and his real powers. '14 This gap can never close be-
cause of "the poverty of really useful and unambiguous authority
applicable to concrete problems of executive power as they actually pre-
sent themselves." 14

4 Attempting to divine the Framers' intention "yields
no net result but only supplies more or less apt quotations from respected

136. 343 U.S. at 633-34 (Douglas, J., concurring). Justice Brennan expressed a similar
view in Commodity Futures Trading Comm'n v. Schor, 106 S. Ct. 3245, 3264-66 (1986)
(Brennan, J., dissenting).

137. 343 U.S. at 629 (Douglas, J., concurring). See also 343 U.S. at 614 (Frankfurter, J.,
concurring).

138. 343 U.S. at 709 (Vinson, C.J., dissenting).
139. 106 S. Ct. at 3214-15 (White, J., dissenting).
140. The Supreme Court, 1986 Term-Leading Cases, 100 HAsv. L. Rv. 100, 229 (1986)

[hereinafter Leading Cases].
141. Strauss, The Place of Agencies in Government: Separation of Powers and the

Fourth Branch, 84 COLUM. L. REv. 573, 580 (1984).
142. See Leek v. Theis, 217 Kan. 784, 539 P.2d 304 (1974). An interesting reversal has

occurred in the case of The War Powers Resolution, 50 U.S.C. §§ 1541-1548 (1982), in which
in theory the legislative and executive branches share power, but in practice the President
has not complied. See Vance, Striking the Balance: Congress and the President under the
War Powers Resolution, 133 U, PA. L. Rav. 79 (1984).

143. 343 U.S. at 653 (Jackson, J., concurring).
144. Id. at 634.
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sources on each side of any question. They largely cancel each other.' '1 4

In Justice Jackson's view, the scope of executive power is indetermi-
nate. The majority's reliance on the language and structure of the Consti-
tution ignored that "[tlhe actual art of governing under our Constitution
does not and cannot conform to judicial definitions of the power of any of
its branches based on isolated clauses or even single Articles torn from
context."I1 Courts cannot determine whether the Framers contemplated
independent or interdependent branches of government because the Con-
stitution "enjoins upon its branches separateness but interdependence,
autonomy but reciprocity. Presidential powers are not fixed but fluctuate,
depending upon their disjunction or conjunction with those of
Congress."

147

Justice Jackson's approach, which attempted to account for the 'factor
of relativity' in interpreting constitutional language, sharply conflicts with
common-sense notions about language and interpretation. Common sense
suggests that the Constitution should define with certainty the extent of
power it allocates to the three branches of government and provide bright
lines separating one branch from the others. The Constitution should
specify whether the branches are separate or interdependent. Justice
Jackson, on the contrary, argued that the branches were separate and in-
terdependent, and that neither the language of the Constitution nor
precedents could decide the issue absolutely.'4 Justice Jackson gave "to
the enumerated powers the scope and elasticity afforded by what seem to
be reasonable practical implications instead of the rigidity dictated by a
doctrinaire textualism.""

Recognizing the danger of allowing expansion of executive power in
times of emergency,'" Justice Jackson agreed that the Court should re-
fuse "further to aggrandize the presidential office."'' In Justice Jackson's
three-part model for analyzing the scope of presidential power, the
Court's role is to classify executive action to preserve the equilibrium es-
tablished by our constitutional system.'5 2

In the 1970s, the Court twice cited Jackson's Youngstown concurrence
to limit executive power.'5 As Justice Brennan explained in Nixon v. Ad-
ministrator of General Services, citing the Court's prior decision in

145. Id. at 634-35 & n.7.
146. Id. at 635 (emphasis added).
147. Id.
148. Id.
149. Id. at 640. See also 343 U.S. at 610 (Frankfurter, J., concurring).
150. 343 U.S. at 650-51 (Jackson, J., concurring).
151. Id. at 654.
152. Id. at 635-38.
153. Nixon v. Administrator of Gen. Servs., 433 U.S. at 443; United States v. Nixon, 418

U.S. at 707.
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'United States v. Nixon and Jackson's concurrence, the Court rejected
"the argument that the Constitution contemplates a complete division of
authority between the three branches."' " According to Justice Brennan,
the Court adopted "the more pragmatic, flexible approach of Madison in
the Federalist Papers."" Justice Brennan concluded that only when
there was a "potential for disruption"" of the balance of power between
the legislative and executive branches should the Court step in to deter-
mine "whether that impact is justified by an overriding need to promote
objectives within the constitutional authority of Congress."' '

Edward H. Levi wrote that the separation of powers issue "has often
been the legacy of war and national scandal."1 "s Youngstown raised the
issue of presidential power in a time of military emergency. The Nixon
cases raised the issue of presidential power as a national emergency.

Perhaps the Court believed that the circumstances surrounding Buck-
ley v. Valeo5" were not as scandalous as in the Nixon cases and was,
therefore, less willing to allow a limitation of executive power. Although
the Court in Buckley paid lip service to Jackson's Youngstown concur-
rence, " the Court tipped the scale in favor of independence rather than
interdependence among the three branches of government when it spoke
of Madison allowing "some admixture" of powers,"' rather than the later
"pragmatic, flexible" characterization of Madison.1" The Court's empha-
sis on "the importance of [the] language" of the appointment clause' s

reflected an abandonment of Justice Jackson's pragmatic approach, and
foreshadowed a return in the 1980s to the formalistic approach of the
Youngstown majority. Although Justice White argued that Chadha, as a
descendant of Youngstown and the Nixon cases, should be allowed an
opportunity to pass the 'potential for disruption' test,'" Chief Justice
Burger cited the Youngstown majority, ' " and his argument centered on
"[e]xplicit and unambiguous provisions of the Constitution."1"

In Bowsher, Chief Justice Burger and Justice White each cited Justice

154. 433 U.S. at 443 (citing Youngstown Sheet and Tube, 343 U.S. at 635 (Jackson, J.,
concurring)).

155. Id. at 442 n.5;
156. Id. at 443 (citing United States v. Nixon, 418 U.S. at 711-12).
157. Id.
158. Levi, Some Aspects of Separation of Powers, 76 COLUM. L. Rsv. 371, 371 (1976).
159. 424 U.S. 1 (1976).
160. Id. at 122.
161. Id. at 120.
162. 433 U.S. at 442.
163. 424 U.S. at 125; U.S. CoNsT. art. 11, § 2, d. 2.
164. 462 U.S. at 978, 1000 (White, J., dissenting).
165. 462 U.S. at 959.
166. Id. at 945.
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Jackson's Youngstown concurrence, 1
1

7 and each Justice's characterization
of the concurrence shed light on his approach to the separation of powers
issue. Chief Justice Burger began his analysis with a structural argument
from Chadha, asserting that the Constitution divided the delegated pow-
ers into "'three defined categories.' "18 He then cited Justice Jackson's
Youngstown concurrence to show that the purpose of separation of pow-
ers was to "'diffus[e] power the better to secure liberty,' ,,.. and claimed
that Justice Jackson's words echo Montesquieu's "famous warning."'17

Chief Justice Burger concluded that the Framers provided separate and
wholly independent branches of government.17

1

Justice White cited Justice Jackson's Youngstown concurrence to ac-
cuse the majority of neglecting a fundamental principle governing consid-
eration of disputes over separation of powers: "'While the Constitution
diffuses power the better to secure liberty, it also contemplates that prac-
tice will integrate the dispersed powers into a workable government.' ",,'

In Chief Justice Burger's analysis Bowsher became a descendant of The
Federalist, Myers, Humphrey's Executor, Youngstown, Buckley, and
Chadha.'" After discussing Myers and Humphrey's Executor, the Chief
Justice wrote that "[in light of these precedents, we conclude that Con-
gress cannot reserve for itself the power of removal of an officer charged
with the execution of the laws except by impeachment. 17' Chief Justice
Burger distinguished Humphrey's Executor by noting "direct Congres-
sional involvement" in Comptroller General's removal under Gramm-
Rudman.'

5

As Justice White commented, the majority argued by analogy.' 76 When
Chief Justice Burger wrote that "[tlo permit the execution of the laws to
be vested in an officer answerable only to Congress would, in practical
terms, reserve in Congress control over the execution of the laws, ' 17 7 he
really meant, according to Justice White, that "the exercise of authority
by an officer removable for cause by a joint resolution of Congress is
analogous to the impermissible execution of the law by Congress it-

167. 106 S. Ct. at 3186; id. at 3206 (White, J., dissenting).
168. 106 S. Ct. at 3186 (quoting Chadha, 462 U.S. at 951).
169. Id. (quoting Youngstown, 343 U.S. at 635 (Jackson, J., concurring)).
170. Id.
171. Id.
172. 106 S. Ct. at 3206 (White, J., dissenting) (quoting Youngstown, 343 U.S. at 635

(Jackson, J., concurring)) (emphasis added).
173. See id. at 3186-89.
174. Id. at 3188.
175. Id. n.4.
176. 106 S. Ct. at 3209 (White, J., dissenting).
177. 106 S. Ct. at 3188 (emphasis added).
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self."' And when Chief Justice Burger, citing Chadha, wrote that "[t]o
permit an officer controlled by Congress to execute the laws would be, in
essence, to permit a congressional veto, 1 7 9 the Court really meant, ac-
cording to Justice White, that the removal power "constitutes a 'congres-
sional veto' analogous to that struck down in Chadha."1 0 Whether or not
one agrees with Justice White, the Court has followed a circuitous route
to prove that Congress would play a "direct role in the execution of the
laws."''

Like the majority, Justice White cited Myers and Humphrey's Execu-
tor, but unlike the majority, Justice White saw Nixon v. Administrator of
General Services as a descendant of Humphrey's Executor.82 In Justice
White's view, Bowsher should have been a descendant of these cases, and
the Court should intrude only when there is a "potential for disrup-
tion."18 In Justice White's genealogy, Bowsher was primarily a limitation
on the executive with an incidental but not "real and substantial aggran-
dizement of congressional authority at the expense of executive power.""

VI. CONCLUSION

Since Youngstown, in the 1970s the Court tipped the balance in favor
of interdependence of the three branches of government in order to cur-
tail executive power. In the 1980s the Court has reversed the balance,
favoring strict independence in order to curtail aggrandizement of the
legislative branch. Perhaps the Court is unwilling to let the legislature of
the 1980s fill in the gap of power created in the 1970s. Or perhaps the
Court is merely restoring the power to the executive branch power that
the Court limited in the scandal of the Watergate era.

One commentator has suggested that the majority's analysis in Bow-
sher fails because:

The Constitution distributes power in a more complex and subtle way

178. Id. at 3209 (White, J., dissenting) (emphasis added).
179. 106 S. Ct. at 3189 (emphasis added).
180. Id. at 3209 (White, J., dissenting) (emphasis added).
181. 106 S. Ct. at 3194.
182. Id. at 3207 (White, J., dissenting).
183. Id. (quoting Nixon v. Administrator of Gen. Servs., 433 U.S. at 443). Justice White

also cited Commodity Futures Trading Comm'n v. Schor, 106 S. Ct. 3245 (1986), decided
the same day as Bowsher. Justice White implies that the two cases should both be descend-
ants of Nixon. Justice O'Connor, writing for the majority in Schor, does not cite Nixon, and
distinguishes Bowsher. See 106 S. Ct. at 3261. Justice Brennan, in his dissent, writes that
Bowsher and Schor are irreconcilable. 106 S. Ct. at 3265 (Brennan, J., dissenting). Perhaps
as Buckley in 1975 foreshadowed a stricter approach to separation of powers in the 1980s, so
Schor in 1986 is an indication of a more liberal approach in the 1990s.

184. 106 S. Ct. at 3212-13 & n.10 (White, J., dissenting).
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than the vesting of specific and wholly discrete functions in three distinct
institutions. Rather, it establishes partially interdependent, separate cen-
ters of power in order to prevent any one center from becoming tyranni-
cal by accumulating all judicial, legislative, and executive power. A func-
tional separation of powers analysis that examines a particular
arrangement in terms of how it contributes to or detracts from the main-
tenance of these desirable tensions among the three branches best re-
flects the separation of powers concepts.'"

In part, the Court is a victim of labels and of its search for labels. The
Court is in the unenviable position of having to find the appropriate la-
bels which will organize the chaos of modern government, at the risk of
producing "a monstrous and unnatural connexion"' between different
branches.

Although Justice Stevens eschewed "doctrinaire definitions,"' 7 and ar-
gued that 'executive' and 'legislative' labels presuppose that a definite
line distinguishes executive from legislative power,'" his own analysis re-
quired labels. Justice Stevens criticized the majority's reliance on labels
like 'executive powers,' but his own analysis rested on the label "agent of
Congress."ro s Justice Stevens rejected labels, but labels were central to his
analysis.

The Court also was hampered by its view of human nature. The major-
ity opinion in Bowsher reflected the same "general skepticism regarding
the fallibility of human nature"' that Chief Justice Burger attributed to
the Framers in Chadha. In Bowsher, the majority concluded that Con-
gress "could" 1 remove the Comptroller General for any number of
grounds."'2 In other words, the Court considered any possibility of con-
gressional removal, however unlikely, sufficient to declare the provision
unconstitutional."'s

Justice Stevens' view of man was not as pessimistic as the majority's.
He disagreed that there would be a "'here-and-now subservience' ""4 of

185. Leading Cases, supra note 140, at 227-28.
186. Myers, 272 U.S. at 120.,
187. 106 S. Ct. at 3200 n.13 (Stevens, J., concurring).
188. Id.
189. Id. at 3194.
190. 462 U.S. at 949. See also Scanlan, The Federalist and Human Nature, 21 THe Rev.

oF POL. 657 (1959); Blumoff, Separation of Powers and the Origins of the Appointment
Clause, 37 SYRAcusE L. Rev. 1037 (1987).

191. 106 S. Ct. at 3190.
192. Id.
193. Id. at 3191. "The separated powers of our government can not be permitted to turn

on judicial assessment of whether an officer exercising executive power is on good terms with
Congress." Id.

194. Id. at 3195 (Stevens, J., concurring) (quoting Synar v. United States, 626 F. Supp.
at 1392).
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the Comptroller General to Congress because Congress could remove only
for specified grounds, and it was "appropriate to assume that-our elected
representatives, like other citizens, know the law.' "1

Justice White's optimistic view of human nature was on the opposite
end of the spectrum. The majority looked at what could happen; Justice
White considered what could happen, but concluded that it almost cer-
tainly would not happen.'" Justice White liked the odds; the majority
was not willing to gamble.

Edward H. Levi wrote that the Framers included in the Constitution
the paradox of independence and interdependence.' The Framers' view
of human nature, which Levi called 'skeptical optimism,' was also para-
doxical.19s The majority in Bowsher argued that the branches of govern-
ment should be independent because of the fallibility of human nature.
Justice White based his argument for interdependence on his optimistic
view of human nature. The Court could spend several more decades oscil-
lating back and forth between these opposing views. Or the Court could
begin its analysis, as Justice Jackson suggested, with a recognition that
the arguments cancel each other and could synthesize the opposing views
into an approach to separation of powers that examines how a particular
arrangement contributes or detracts from the maintenance of these desir-
able tensions.1"

CHARLEs G. BARGER, JR.
STEVEN J. EsTEP

JAMEs L. Wais

195. Id. n.I.
196. 106 S. Ct. at 3213-14 (White, J., dissenting).
197. Levi, supra note 158, at 378.
198. Id. at 379.
199. Leading Cases, supra note 140, at 228.
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