Ford v. Wainwright: Eighth Amendment
Prohibits Execution of the Insane
I.

INTRODUCTION

For centuries the common law prohibited the execution of an individual who, though sane at the time of trial, became insane while awaiting
execution.1 The United States Supreme Court, however, had never decided whether this protection also existed under the 'cruel and unusual'
clause of the eighth amendment.2 In Ford v. Wainwright,3 five members
against executing
of the Court agreed that the common law proscription
4
an insane person was a constitutional proscription
The "real battle," waged in Ford v. Wainwright, however, was not over
whether an insane person may be executed, but over the procedure for
determining a prisoner's competency for execution.' In Ford, the Court
struck down a Florida statute that allowed the governor to determine ex
parte a prisoner's competency.7 Justice Marshall, writing for a plurality$
of the Court, concluded that due process requires a full hearing on the
issue of insanity.' In a concurring opinion, Justice Powell argued that
states could satisfy due process by an adversarial procedure shy of a full
hearing.' 0 Justice O'Connor, while agreeing with Justice Rehnquist's dissent " that the eighth amendment does not protect an insane prisoner
from execution, found that Florida's procedure violated due process be1. See Solesbee v. Balkcom, 339 U.S. 9, 17-19 (1949) (Frankfurter, J., dissenting).
2. U.S. CONsT. amend. VIII: "Excessive bail shall not be required, nor excessive fines
imposed, nor cruel and unusual punishments inflicted."
3. 106 S. Ct. 2595 (1986).
4. Id. at 2602 (plurality opinion); Id. at 2605 (Powell, J., concurring in part).
5. 106 S. Ct. at 2615 (Rehnquist, J., dissenting).
6. Id.
7. Id. at 2605-06. See FLA. STAT. § 922.07 (1982 & Supp. 1985), which requires that "[ilf
the Governor decides that the convicted person does not have the mental capacity to understand the nature of the death penalty and why it was imposed on him, he shall have him
committed to a Department of Corrections mental health treatment facility." Cf. Goode v.
Wainwright, 731 F.2d 1482 (11th Cir. 1984) (Florida statute meets minimum standards required by procedural due process).
8. 106 S. Ct. at 2597.
9. Id. at 2604-06.
10. Id. at 2610-11 (Powell, J., concurring in part).
11. Id. at 2613 (Rehnquist, J., dissenting).
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cause the governor refused to consider materials submitted on behalf of
the prisoner."'
This Casenote begins with a survey of the reasons behind the common
law insanity exemption and then examines the cases in which the Supreme Court has considered constitutional challenges to a state's procedure for determining if a prisoner is sane enough for execution. Next, the
Casenote sets out the facts of Ford v.Wainwright, its procedural history,
and the opinions of the Court. The Casenote concludes with an analysis
of the Supreme Court's decision.

II.

GENERAL BACKGROUND

English common law was uniform in its prohibition against execution of
insane prisoners." One early act 14 contrary to the prevailing rule was
quickly repealed as "cruell and inhumane,""' contrary to the common
law, and incompatible with the rationale behind execution itself." Blackstone,'7 Hawkinss Hale," and Coke"0 all commented on the issue and
generally recognized the exemption as a true tenet of the common law.
The exemption followed the common law to the United States and is
applied throughout the country in the forty-one states using the death
penalty. Twenty-six states provide express statutory exemptions for
the presently insane, 1 four have adopted the exemption in case
12. Id. at 2613 (O'Connor, J., concurring in part).
13. See Solesbee v. Balkeom, 339 U.S. 9, 17-19 (1949) (Frankfurter, J.,dissenting); see
also Note, Insanity of the Condemned, 88 YALE L.J 533, 1979; Hazard & Louisell, Death,
The State, and The Insane: Stay of Execution, 9 UCLA L. Rv.381 (1962).
14. 33 Hen. 8, ch. 20 (1542).
15. See 339 U.S. at 17 (citing K Coas TimR INsrrrurus 6 (1st ed. London 1644)).
16. Id.
17. 4 W. BLAcK=TNo.
CoMmsrrsAm * 395-96. See also 339 U.S. at 19.
18. 1 W. HAWKINS, A TaEAnss OF THE PLEAS OF THE CROWN 2 (1st ed. London 1716). See
also 339 U.S. at 17.
19. 1 M. HALE, THE HISTORY OF THE PLEAS OF THE CROWN 34-35 (1736). See also 339 U.S.
at 19.
20. E. COR, THiRD INSTTrrrEs 6 (lst ed. London 1644). See also 339 U.S. at 17.
21. 106 S. Ct. at 2601-02 n.2. Justice Marshall listed the following statutes: ALA. CODE §
15-16-23 (1982); Am. Rev.STAT. ANN. § 13-4023 (1978); Amu. STAT. ANN. § 43-2622 (1977);
CAL. PENAL CODE § 3703 (West 1982); CoLo. Ray. STAT. § 16-8-112(2) (1978); CONN. GEN.
STAT. § 54-101 (1985); FLRASTAT. 1 922.07 (1985); O.C.G.A. § 17-10-62 (1982); ILL. REV.STAT.
ch. 38, para. 1005-2-3 (1982); KAN. STAT. ANN. § 22-4006(3) (1981); Ky. Rev. STAT. §
431.240(2) (1985); MD. CODE ANN. art. 27, § 75(c) (Supp. 1985); Miss. CODE ANN. § 99-1957(2) (Supp. 1985); Mo. REV.STAT. § 552.060 (1978); MoNr. CODE ANN. § 46-14-221 (1984);
NE. RaV. STAT. § 29-2537 (1979); NEV.RaV. STAT. § 176.445 (1977); NJ. STAT. ANN. § 30:4-82
(West 1981); N.M. STAT. ANN.§ 31-14-6 (1984); N.Y. CoRECT.LAW § 656 (McKinney Supp.
1986); N.C. GEN. STAT. § 15A-1001 (1983); Omo Ray. Coos AN. § 2949.29 (1982); OKLA.
STAT. tit. 22, § 1008 (1986); S.D. CovnuD LAws § 23A-27A-24 (1979); UTAH CODE ANN. § 77-
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exemption procedures,23 and four simply
law," seven follow discretionary
4
rule.
follow the common-law
The reasons for the insanity exemption have been duly evaluated, critiqued, and oft-recounted.2 Professors Hazard and Louisell have noted,
however, that "Jilt is nevertheless necessary to explore the purpose[s) of
the [insanity] exemption, for only when its importance is correctly gauged
can we decide what degree of procedural thoroughness should accompany
application of the rule."' Explanations commentators have advanced to
explain the pervasiveness of the exemption range from the specific to the
broader 'simply cruel' argument.27
A.

Aid in Defense

Proponents of the exemption argue that an insane person's disability
prevents him from adequately assisting in his own defense.28 Hale asserted that "were [the condemned] of sound memory, he might allege
somewhat in stay of judgment or execution."' This observation, "more
argumentative than persuasive, ' '13 ignores the reality that the insanity exemption applies to a condemned individual who became incompetent after conviction. Contrary to common law procedure, modern executions
take place only after exhaustive direct and collateral appellate review.' 1
19-13 (1982); Wvo. STAT. § 7-13-901 (Supp. 1985).
22. 106 S. Ct. at 2601-02 n.2. Justice Marshall listed the following judicial decisions:
State v. Allen, 204 La. 513, 515, 15 So. 2d 870, 871 (1943); Commonwealth v. Moon, 383 Pa.
18, 22-23, 117 A.2d 96, 99 (1955); Jordan v. State, 124 Tenn. 81, 89-90, 135 S.W. 327, 329
(1911); State v. Davis, 6 Wash. 2d 696, 717, 108 P.2d 641, 651 (1940).
23. 106 S. Ct. at 2601-02 n.2. Justice Marshall listed the following state statutes: DEL
CODE ANN. tit. 11, § 406 (1979); IND. CODE § 11-10-4-2 (1982); MAss. GEN. LAWS ANN. ch. 279,
§ 62 (West 1985); R.I. GEN. LAws § 40.1-5.3-7 (1984); S.C. CODE § 44-23-220 (1985); TEx.
CoDE CrIM. Psoc. ANN. art, 46-01 (1979); VA. CoDE § 19.2-177 (1983).
24. 106 S.Ct. at 2601-02 n.2.
25. See 339 U.S. at 17-20.
26. Hazard & Louisell, supra note 13, at 383.
27. See infra notes 28-46 and accompanying text.
28. Hazard & Louisell, supra note 13, at 383-84.
29. 1 HALE, supra note 19, at 34-35.
30. See Hazard & Louisell, supra note 13, at 384.
31. E.g. 106 S.Ct. at 2607 (Powell, J., concurring) wherein:
(pletitioner offers a good example [refuting the 'aid in defense' argument). Petitioner was convicted of first degree murder in 1974. On direct appeal, his conviction and sentence were affirmed. Ford v. State, 374 So. 2d 496 (Fla. 1979), and
this Court denied certiorari. 445 U.S. 972 ... (1980). Petitioner then joined 122

other death row inmates in seeking extraordinary relief from the Florida Supreme
Court, based on that court's allegedly improper procedure for review of capital
cases. This petition for relief was denied, Brown v. Wainwright, 392 So. 2d 1327
(Fla. 1981), and this Court again denied certiorari. 454 U.S. 1000... (1981). Petitioner filed a motion for postconviction relief in state court, and relief was again
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B. Peace with God
Sir John Hawles, commenting on the trial of Charles Bateman, noted
that "it is inconsistent with Religion ...

to send a great Offender quick,

as it is stird, into another World, when he is not of a capacity to fit himself for it."s Commentators have criticized this explanation as procedurally unworkable in a modern, theologically diverse society.5 ' Hazard and
Louisell, however, raise an interesting question:
[Wjhether a right to exemption from execution while insane, on behalf of

one shown to be theologically committed while sane to the necessity of
rationality at the hour of death so as to be able to make his peace, might
ultimately be held to inhere in the constitutional guarantee of the free

exercise of religion."
C. Retribution and Deterrence
The United States Supreme Court has held that the chief justifications
for the death penalty are found in retribution and deterrence.35 Coke
noted that "by intendment of law the execution of the offender is for
example,"se and that the execution of an insane person is but a "miserable spectacle."3 7 Insanity, however, "does not materially dilute the deterrent effect of the death penalty."$$ Because a criminal does not generally
foresee insanity, it is doubtful that any exemptions for such a condition
actually deter criminal activity. This reasoning goes to the very heart of
the nondeterrence argument against capital punishment.8 ' The validity of
the exemption is only as strong as the general deterrent value of execudenied. Ford v. State, 407 So. 2d 907 (Fla. 1981). Following these unsuccessful
attempts to obtain relief from his conviction or execution in state court, petitioner
filed a petition for habeas corpus in federal court. Relief was again denied, Fordv.
Strickland, 696 F.2d 804 (111th Cir.l) (en banc), cert. denied, 464 U.S. 865 (1983).
Only after all of these challenges had been resolved against him did petitioner
challenge his impending execution on the ground of insanity."
Id. n.1.
32. HAWLES, ENGLISH REPORTS OF STATE TRIALS 203, 203-06, Remarks on the Trial of
Charles Bateman, London (1777).
33. Hazard & Louisell, supra note 13, at 388.
34. Id. n.23. Cf. Brief Amici Curiae of the West Virginia Council of Churches, Christian
Church (Disciples) in West Virginia, and United Methodist Church, West Virginia Conference, Furman v. Georgia, 408 U.S. 238 (1972), reprinted in 73 LANDMARK BRImES AND ARGUMENTS OF THE SUPREME COURT OF THE UNITED STATES: CONSTITUTIONAL LAW 807, 807-20

(1975).
35.
36.
37.
38.
39.

See Gregg v. Georgia, 428 U.S. 153, 183 (1976).
COKE, supra note 20, at 6.
Id.
Hazard & Louisell, supra note 13, at 385.
See Furman v. Georgia, 408 U.S. 238 (1972).
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tion itself.
Retribution, as opposed to vengeance, is society's method of exacting
recompense for the disruptive violation of the general public trust.' Public clamor and outcry for 'catharsis,' however, "is not served by [the] execution of an insane person, which has a 'lesser value' than that of the
crime for which he is to be punished."' 4 Public opinion, while arguably
supporting the death penalty, does not endorse execution of the insane'4
thus indicating the apparent retributive failure of such a spectacle.
D. Simply Cruel
Justice Powell'" and Justice Marshall" both agree that execution of the
insane is simply cruel. This argument is more general and thus less open
to attack than more specific rationales. Predicated upon intuitive belief,
the argument can withstand even the most impassioned criticism. According to Hazard and Louisell, however, this explanation "will not survive
analysis,' ' 5 and is actually
"nothing less than an oblique attack on the
4
death penalty itself.'

Ill.

THE SUPREME COURT CASES PRECEDING

Ford v. Wainwright

In the eighty-nine years preceding the Supreme Court's decision in
Ford v. Wainwright, the Court considered three constitutional challenges
to a state's procedure for determining a condemned prisoner's sanity. 7 In
each of these cases the challenge was based not on the eighth amendment,' but on the due process clause of the fourteenth amendment.' In
40. See Hazard & Louisell, supra note 13, at 386-87.
41. 106 S. Ct. at 2601 (citing Hazard & Louisdell (sic], supra note 13).
42. Statutory prohibitions against execution of the insane indicate society's reluctance to
perform these executions. No state presently permits execution of the insane and twenty-six
have expressly provided for suspension of execution when the condemned is mentally incompetent to suffer execution. See 106 S. Ct. at 2601 n.2.
43. Id. at 2608 (Powell, J., concurring in part).
44. 106 S. Ct. at 2600 (plurality opinion).
45. Hazard & Louisell, supra note 13, at 384.

46. Id.
47. Nobles v. Georgia, 168 U.S. 398 (1897); Solesbee v. Balkcom, 339 U.S. 9 (1949);
Caritativo v. California, 357 U.S. 549 (1958). In a fourth case, Phyle v. Duffy, 334 U.S. 431
(1948), the Court declined to pass on the constitutional questions raised by a California
statute under which the prison warden was responsible for instituting procedures to deter-

mine a prisoner's sanity. The Court held that the petitioner had not availed himself of an
available state remedy. Id. at 440-42.
48. The Court did not apply eighth amendment to the states until Robinson v. California, 370 U.S. 660 (1962).

49.

U.S. CoNsT, amend. XIV, 1 1.
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all three cases, the Court upheld the challenged state procedure."
The relevant statute in Nobles v. Georgia" gave the sheriff discretion
to summon a jury to inquire into the sanity of a condemned prisoner."
Petitioner claimed that the procedure violated due process because the
initial determination of sanity was not judicial in nature. 6" The Court
noted that although the common law protected an insane person from
punishment," there was no absolute right at common law to have a jury
decide the issue of insanity.56 The Court concluded, therefore, that the
manner in which the question of sanity is determined is solely a matter
for the state legislature.5
When the Court next addressed the issue fifty-three years later in
Solesbee v. Balkcom,67 Georgia had changed its procedure so that the
governor made the determination of a prisoner's sanity, based on the reports of three state-appointed psychiatrists." At the outset, the Court
made it clear that it would not consider whether the execution of an insane person was cruel and unusual punishment forbidden by the fourteenth amendment because the Georgia statute did not approve the practice of executing the insane.59 In upholding the state's procedure, the
Court characterized the postponement of an execution because of insanity
as an executive power"o and said that a requirement for judicial review
would unduly delay executions." Justice Frankfurter, dissenting in Solesbee," argued that although the due process clause did not require a judicial proceeding to determine a prisoner's sanity,s the prisoner had a right
to a procedure in which he could submit evidence in his own behalf."
50. Nobles, 168 U.S. at 409; Solesbee, 339 U.S. at 14; Caritativo,357 U.S. at 550.
51. 168 U.S. 398 (1897).
52. Id. at 402. Georgia Penal Code §§ 1047, 1049 (1895). Currently codified at O.C.G.A.
17-10-62 (1982).
53. 168 U.S. at 400.

§

54. Id. at 406.
55. Id. at 406-09.
56. Id. at 409.
57. 339 U.S. 9 (1950).
58. GA. CODE ANN. §§ 27-2601-2602 (Harrison 1983). While the record did not indicate
whether the Governor received a statement on petitioner's behalf, the Court said that most
governors would welcome such information. 339 U.S. at 13.
59. Id. at 11. The Court refused to consider petitioner's suggestion that the Georgia Supreme Court had established a state practice designed to execute insane persons. Id.
60. Id. at 11-12. The Court said that postponement of an execution because of insanity is
comparable to the power of executive clemency, similar to a reprieve or pardon. Id.
61. Id. at 12.
62.

Id. at 14 (Frankfurter, J., dissenting).

63. Id. at 24.
64. Id. at 25. Justice Frankfurter said that this procedure could be conducted in camera.
Id. at 24.
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In the last of the three prior decisions, Caritativov. California,a petitioners challenged the constitutionality of a California statute" that forbade the execution of an insane person, but left to the sole judgment of
the prison warden the initiation of procedures to determine the sanity of
a condemned prisoner. 7 The California Supreme Court denied writs of
habeas corpus to review the warden's determinations," and the United
States Supreme Court affirmed in a one-sentence per curiam opinion citing Solesbee.s9
Justice Harlan, concurring in Caritativo,'0 explained that the state procedure did not violate due process because the statute imposed a duty on
the warden to make a continuing check on the prisoner's mental condition. 71 Harlan said the ex parte preliminary determination was permissible in light of the interminable delays that might occur under the requirement of an adversary proceeding.7
Justice Frankfurter, in a dissenting opinion73 in Caritativojoined by
Justices Douglas and Brennan, again argued that the due process clause
demanded that the prisoner be afforded an opportunity to be heard in the
initial determination of sanity.7 ' Frankfurter said that because California
law did not provide a remedy if the warden failed to perform the duties
the statute imposed upon him, his determination was "not a 'preliminary
determination,' but both an initial and final determination. ' 5 Thus, even
if the statutory procedure itself satisfied due process, the law provided no
way to inquire whether the warden had followed the procedure.7

65. 357 U.S. 549 (1958).
66.

CAL, PENAL CODE

§

3700-3701 (West 1982).

67. 357 U.S. 550 (Harlan, J., concurring).
68. Rupp v. Teets, 48 Cal. 2d 647, 312 P.2d 5 (1957), af'd sub nom. Caritativo v. California, 357 U.S. 549 (1958).
69. 357 U.S. at 550 (per curiam). "The judgments are affirmed. Solesbee v.Balkcom, 339
U.S. 9, 12." Id.
70. Id. (Harlan, J., concurring).
71. Id. Justice Harlan noted that the fourteenth amendment required that the warden
make a responsible and good-faith determination as to whether 'good reason' existed to believe the prisoner had become insane. Id. at 551.
72. Id. at 551.
73. Id. at 552 (Frankfurter, J., dissenting).
74. Id. at 558. Justice Frankfurter noted that the warden apparently had refused to consider evidence submitted in petitioner's behalf and to allow an examination by independent
psychiatrists. Id.
75. Id. at 555.
76. Id.

MERCER LAW REVIEW
IV.

THE FACTS OF

[Vol. 38

Ford v. Wainwright

In 1974, a Florida state court convicted Alvin Bernard Ford of murder
and sentenced him to die in the state's electric chair. 77 Although Ford
apparently was competent at the time of the crime and throughout the
trial and sentencing, his behavior began to change in 1982 while he was in
prison awaiting execution. In a constantly expanding delusion, Ford became convinced that the Ku Klux Klan and others were engaged in a
conspiracy designed to force him to commit suicide. He also believed that
prison guards had taken hostage a large group of people that included
family members, friends, and national leaders. He began calling himself
'Pope John Paul, III,' and claimed
to have appointed nine new justices to
7
the Florida Supreme Court.

Ford's lawyers asked a psychiatrist who had examined Ford earlier to
continue seeing him. Based on fourteen months of evaluation, the psychiatrist concluded in 1983 that Ford suffered from a major mental disorder
that affected his ability to assist in the defense of his life. Ford's counsel
then obtained a second psychiatrist who determined that Ford did not
know why he was to be executed and in fact did not believe he would be
executed because he owned the prisons and could control the Governor
through mind waves.7 ' This second psychiatrist also found that there was
no reasonable possibility that Ford was faking his mental condition."0
Ford's lawyers then invoked the Florida statutes ' that governed the determination of a condemned prisoner's sanity.8 2 This statute directed the

governor to appoint three psychiatrists "to examine the convicted person
to determine whether he understands the nature and effect of the death
penalty and why it is to be imposed upon him."' 8 The three appointed
psychiatrists together interviewed Ford for approximately thirty minutes,
and each doctor then filed a brief report with the governor." In accordance with the present Governor's "publicly announced policy of exclud77. 106 S. Ct. at 2598. The facts of the crime, which the Court did not discuss, were
particularly brutal. While fleeing from an armed robbery, Ford shot a police officer twice in
the abdomen. While the officer was lying wounded and helpless, Ford took the officer's car
keys and then shot him in the back of the head at close range. See Ford v. Strickland, 676
F.2d 434, 436-37 (11th Cir. 1982), remanded, 696 F.2d 804 (11th Cir.) (en banc), cert. denied, 464 U.S. 865 (1983).
78. 106 S. Ct. at 2598.
79. Id. at 2598-99. Ford told this psychiatrist that "I know there is some sort of death
penalty, but I'm free to go whenever I want because it would be illegal and the executioner

would be executed." Id. at 2598.
80. Id. at 2599.
81.

FLA. STAT. § 922.07 (1982 & Supp. 1985).

82.

106 S. Ct. at 2599.

83.

FLA. STAT. § 922.07(1) (1982 & Supp. 1985).

84.

106 S. Ct. at 2599.
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ing all advocacy on the part of the condemned from the process of determining whether a person under a sentence of death is insane,"'" Ford's
attorneys did not take an adversarial role in the hearing." The statute
left the final determination of the. prisoner's capacity solely to the governor.' 7 The three psychiatrists disagreed about the degree and genuineness
of Ford's mental disorder, but they all agreed that he was sane under
state law.ss Without further explanation, the Governor made his decision
known by signing a death warrant for Ford's execution."
Ford's attorneys unsuccessfully sought a hearing in state court to determine Ford's competency."0 The United States District Court for the
Southern District of Florida subsequently denied a petition for an evidentiary hearing on the question of Ford's sanity. 1 The Court of Appeals for
the Eleventh Circuit granted a certificate of probable cause and stayed
Ford's execution.' 2 The Supreme Court rejected the state's effort to vacate the stay of execution."3 Reaching the merits of Ford's claim, a divided panel of the Eleventh Circuit then affirmed the District Court's denial of the writ." The Supreme Court granted Ford's petition for
certiorari."6
V. THE SUPREME CouRT's DEcXsION IN Ford v. Wainwright
A.

The PluralityOpinion
Justice Marshall's opinion, in which Justices Blackmun, Brennan and

85. Id. at 2604 (quoting Goode v. Wainwright, 448 So. 2d 999, 1001 (Fla. 1984)).
86. Id.
87. FIA. STAT. § 922.07(2) provides that[a]fter receiving the report of the commission, if the Governor decides that the
convicted person has the mental capacity to understand the nature of the death
penalty and the reasons why it was imposed upon him, he shall issue a warrant
to the warden directing him to execute the sentence at a time designated in the
warrant.
Id. (emphasis added).
88. 106 S. Ct. at 2599.
89. Id.
90. Ford v. Wainwright, 451 So. 2d 471 (Fla. 1984).
91. 106 S. Ct. at 2599.
92. Ford v. Strickland, 734 F.2d 538, 539 (11th Cir.), aff'd sub nom. Wainwright v. Ford,
467 U.S. 1220 (1984).
93. Wainwright v. Ford, 467 U.S. 1220, 1221 (1984).
94. Ford v. Wainwright, 752 F.2d 526, 528 (11th Cir.), reh'g denied, 765 F.2d 154 (11th
Cir. 1985) (en banc), rev'd, 106 S. Ct. 2595 (1986). A majority of the Eleventh Circuit held
that it was bound by Solesbee. 752 F.2d at 528. Judge Clark, in a dissent portending Justice
Marshall's plurality opinion, argued that Ford was entitled to an evidentiary hearing. Id. at
528-35 (Clark, J., dissenting).
95. 106 S. Ct. 566 (1985).
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Stevens joined, stated that the eighth amendment to the Constitution
forbids the execution of the presently insane." At the outset, the plurality noted that the Court's interpretations of the due process clause and
the eighth amendment had evolved substantially since it last considered
the execution of the insane." The Court had decided the earlier cases
before it had applied the eighth amendment to the states, and its sole
concern had been whether the procedure for determining sanity satisfied
the state's own policy of sparing the insane from execution." The plurality said the application of the eighth amendment to the states allowed the
Court to review both procedural and substantive aspects of the death
penalty."
The plurality cited both strong common law roots and contemporary
reasoning to support its decision that the Constitution substantively restricts a state's power to execute an insane prisoner. At the very least, the
plurality said, the eighth amendment embraces a ban on those methods
of punishment considered cruel and unusual at the time of the adoption
of the Bill of Rights in 1789.1" In addition, the amendment comports
with the "'evolving standards of decency that mark the progress of a maturing society.' "101

While recognizing that "the reasons for the rule are less sure and less
uniform than the rule itself,"' 0' the plurality offered several possible explanations for the common law prohibition against executing an insane
prisoner. These explanations included the notions that but for the prisoner's insanity, he might allege something in stay of execution; that the
execution of an insane person has no value as a deterrent; that the execution of an insane person simply offends humanity; that madness is its own
punishment; and that the condemned is unable to prepare spiritually to
enter into the next world.103 Finally, the plurality cited the more contemporary view that the community's quest for retribution requires that the
criminal act be offset by punishment of equivalent 'moral quality,' while
the execution of an insane person has a lesser value than that of the
crime for which he is punished.'" The plurality concluded that the reasons for the common law rule remain valid today, as evidenced by the
fact that no state permits the execution of the insane.10 6
96.
97.
98.
99.
100.
101.
102.
103.
104.
105.

Id. at 2602.
Id. at 2599-600.
Id. at 2600.
Id. at 2600; see Robinson v. California, 370 U.S. 660 (1962).
106 S. Ct. at 2600 (citing Solem v. Helm, 463 U.S. 277, 285-86 (1983)).
Id. (citing Trop v. Dulles, 356 U.S. 86, 101 (1958) (plurality opinion)).
Id. at 2601.
Id. at 2600-01.
Id. at 2601 (quoting Hazard & Louisdell [sic], supra note 13, at 387 (1962)).
Id.
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After determining that the eighth amendment prohibits inflicting the
death penalty on a person who is insane, the plurality then determined
that the district court was required to hold an evidentiary hearing on
Ford's sanity.'" Both Townsend v. Sain'0 7 and the federal habeas corpus
statute,'" the opinion noted, require a federal evidentiary hearing unless
the state court held a full hearing.'" The plurality said that even when a
state court has rendered judgment, a federal court is obliged to hold an
evidentiary hearing if the state procedures are inadequate to find the
facts." °
The plurality decided that Florida's procedure for protecting an insane
person from execution was inadequate for three reasons. First, the process did not include the prisoner in the truth-seeking process."' "In all
other proceedings leading to the execution of an accused, we have said
that the factfinder must 'have before it all possible relevant information
about the individual defendant whose fate it must determine.' " 112 Second, the process denied the condemned any opportunity to challenge or
impeach the state-appointed psychiatrists."'8 "Without some questioning
of the experts concerning their technical conclusions, a factfinder simply
cannot be expected to evaluate the various opinions, particularly when
they are themselves inconsistent."1 14 Third, and what the opinion labeled
as the most striking defect, the process placed the decision wholly within
the executive branch-the very same branch responsible for initiating
every stage of the prosecution.1"5 The plurality said that historically the
delay of execution because of insanity had not been a matter of executive
clemency or judicial discretion, but rather was required by law."1e "In no
other circumstance of which we are aware is the vindication of a constitutional right entrusted to the unreviewable discretion of an administrative
tribunal."' 7
While pointing out several failures in Florida's scheme to protect the
insane from execution, the plurality did not undertake to diagram a pro106. Id. at 2603.
107. 372 U.S. 293, 312-13 (1963).
108. 28 U.S.C. § 2254 (1982).
109. 106 S.Ct. at 2602-03.
110. Id. at 2603.
111. Id. at 2604.
112. Id. (quoting Jurek v. Texas, 428 U.S. 262, 276 (1976)). Justice Marshall said that
because of the frequency of dispute among psychiatrists, the factfinder must resolve differences in opinion within the profession on the basis of the evidence offered by each party. Id.
113. Id. at 2605.
114. Id.
115. Id.
116. Id.
117. Id.
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cedure that would meet constitutional standards. This task was left to the
individual states, although the opinion makes clear that a full trial on the
issue of sanity is not strictly necessary to avoid federal redetermination of
sanity.118 Instead, the plurality suggested that the requirement of a "high

threshold showing" 1' on behalf of the prisoner might control the number
of nonmeritorious claims of insanity. 120 The plurality also emphasized the
importance of the adversary presentation of relevant information and the
use of neutral experts.12'
B. Justice Powell's Concurrence
Justice Powell, concurring in part and in the judgment,1 2' agreed with
the plurality's constitutionalization of the common law prohibition
against execution of the presently insane. 23 Powell also concluded that
Florida's statutory guidelines1 24 for ascertaining petitioner's sanity did
not fulfill current procedural due process requirements." According to
Justice Powell, however, the plurality failed to define 'sanity' and erred in
requiring a "full-scale 'sanity trial.' ","26
Justice Powell noted that the categorization of persons protected by
the eighth amendment is "necessarily governed by federal constitutional
law." 1 7 An analysis of "evolving standards of decency ' " via the common
law and state practice gives rise to the proper definitional and procedural
aspects of insanity claims."'

Justice Powell examined the various rationales for the prohibition
against execution of the insane."30 He critiqued both the 'aid in defense'
argument and the 'inhumane' argument but accepted as valid only the
latter."'3 Contending that execution of the insane is cruel, Powell de118. Id. at 2606.
119. Id.
120. Id. (comparing Pate v. Robinson, 383 U.S. 375, 387 (hearing on competency to
stand trial required if 'sufficient doubt' of competency exists)).
121. Id.
122. Id. at 2606 (Powell, J., concurring in part).
123. Id. at 2609.
124. FLA. STAT. § 922.07(3) (1982 & Supp. 1985). "If the Governor decides that the convicted person does not have the mental capacity to understand the nature of the death
penalty and why it was imposed on him, he shall have him committed to a Department of
Corrections mental health treatment facility." Id.
125. 106 S. Ct. at 2610.
126. Id.
127. Id. at 2607.
128. Id. (citing Trop v. Dulles, 356 U.S. 86, 101 (1958) (plurality opinion)).
129. Id. at 2607.
130. Id., see generally Hazard & Louisell, supra note 13.
131. 106 S. Ct. at 2607-08.
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fended the common law argument that a condemned individual must be
able to prepare emotionally and spiritually for his coming death. 1' 2
"[T]he defendant's awareness of the [death] penalty's existence and purpose"133 are necessary to validate the supposed retributive force of execution, Powell said. He stated that the depth and degree of preexecution
awareness should, at a threshold level, include a recognition of the impending punishment and the reasons behind its imposition.134 Since petitioner's claim 'plainly' met this standard, Powell concluded that the
factfinder must examine petitioner's evidence to determine whether or
not he is entitled to a hearing in district court. 135
Petitioner, noted Powell, conceded that the Governor had followed
Florida's statutory procedures for determining sanity and that there was
expert evidence to support the Governor's findings.13 6 The proper inquiry
for the Court, charged Powell, was whether those findings merited a presumption of correctness under the federal habeas corpus statute.137 Since
28 U.S.C. § 2254(d) requires deference to the findings of a 'court,' such a
presumption would preclude petitioner's claim for a rehearing. Justice
Powell agreed with the plurality and determined that a governor's finding
did not constitute one by "a State court of competent jurisdiction,"s
and that the State failed to give the petitioner a "full and fair hearing."''
Justice Powell noted the flexibility in the term 'state court,' but concluded that "no amount of stretching can extend it to include the Governor."140 Thus, there is no reason to afford deference to a decision by the
head of the "State's corps of prosecutors. ' 14 1 In a footnote, Powell suggested that an independent panel of psychiatrists might satisfy the requirements of section 2254.14
Justice Powell's argument that petitioner did not receive a 'full and fair
14
hearing' rested upon the statutory language in 28 U.S.C. § 2254(d)(2). 3
That language, noted Justice Powell, apparently came from the Court's
132. Id. at 2608.
133. Id.
134. Id.; see also FLA. STAT. § 922.07 (1982 & Supp. 1985), and State v. Pastet, 169 Conn.
13, 363 A.2d 41 (1975), cert. denied, 423 U.S. 937 (1975).
135. 106 S. Ct. at 2609.
136. Id.
137. Id.; 28 U.S.C. § 2254(d) (1982).
138. 106 S. Ct. at 2609. Justice Powell footnotes his suggestions that "'State court' may
well encompass an independent panel of psychiatric experts who might both examine the
defendant and determine his legal sanity." Id. n.4.
139. Id. at 2609 (citing 28 U.S.C. § 2254(d)(2) (1982)).
140. Id.
141. Id. (citing 106 S. Ct. at 2605).
142. Id. at 2609 n.4.
143. Id. at 2609; 28 U.S.C. § 2554(d)(2) (1982).
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opinion in Townsend v. Sain,'144 in which the court addressed the presumption of correctness applicable to 'inadequate' fact-finding procedures. 1 45 This standard of procedural due process, therefore, required a
'fair hearing' prior to a determination of whether an individual is mentally fit to suffer execution.' 4 6 Fundamental fairness, "the hallmark of the
procedural protections afforded by the Due Process Clause,"' 7 rests upon
an individual's "'opportunity to be heard.' ,,146
In accord with the majority and Justice O'Connor's concurrence, 4 Justice Powell determined that Florida's statutory procedure for ascertaining
a condemned individual's sanity did not provide petitioner an adequate
opportunity to present his evidence. 1 " Indeed, the Governor's policies did
not permit introduction of petitioner's materials for consideration."' The
Governor's decision, Powell said, invited "arbitrariness and error by
preventing the affected parties from offering contrary medical evidence or
' 2
even from explaining the inadequacies of the State's examinations.' 1
Powell thus joined the plurality in requiring an examination of petitioner's mental state and his "competency to be executed. 1' 58 Justice
Powell, however, disagreed with the plurality regarding the procedure
necessary to effect that examination. 1"
Noting that due process is a flexible concept, 1 "1Justice Powell argued
for a less elaborate procedure to determine sanity.'" He said the state's
"substantial and legitimate interest in taking petitioner's life as punishment for his crime"1 17 precludes application of the same scrutiny level
used in determining whether an individual will be executed at all.'" Since
the State may execute an individual who regains his sanity, Powell asserted that the less compelling question of when should not be analyzed
according to the heightened standards applicable to capital trials and

144. 372 U.S. 293, 313 (1963).
145. Id. at 316.
146. 106 S. Ct. at 2609.
147. Id. (citing Lassiter v. Department of Social Servs., 452 U.S. 18, 24-25 (1981)).
148. 106 S. Ct. at 2610 (quoting Grannis v. Ordean, 234 U.S. 385, 394 (1914)).
149. Id. at 2611 (O'Connor, J., concurring in result and dissenting in part).
150. Id. at 2610.
151. Id. (citing Goode v. Wainwright, 448 So. 2d 999 (Fla. 1984), cert. denied, 466 U.S.
932 (1984)).
152. Id.
153. Id.

154. Id.
155. Id. (citing Mathews v. Eldridge, 424 U.S. 319 (1976) and Morrissey v. Brewer, 408
U.S. 471 (1972)).
156. Id.
157. Id.
158.

Id.
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sentencing.1s
Justice Powell concluded his opinion by noting that a state may presume sanity at time of execution'" and that rebuttal of this presumption
is basically a subjective decision.' 1 Powell would require a "substantial
threshold showing of insanity"'1 2 before a petitioner could even reach a
competency determination "fraught with 'subtleties and nuances.' """0 He
charged that the adversarial procedure required by the plurality may actually hinder "sound, consistent judgments as to a defendant's sanity."' "
Providing petitioner with an opportunity to present his materials before
an impartial officer or board would be constitutionally adequate, Powell
said.""s He further stated that the states should have substantial leeway
to weigh the parties' conflicting interests.'" As long as fundamental fairness is provided as a matter of due process, Powell 7would allow the 28
U.S.C. § 2254(d) presumption of fairness to attach. 1
C. Justice O'Connor's Concurrence in Part and Dissent in Part
Justice O'Connor, joined by Justice White, found that petitioner had a
protected liberty interest arising under Florida law, but refused to join in
the majority's application of the eighth amendment to preclude execution
of the presently insane.'" She therefore refused to join the Court's "reasoning or opinion"1s on the eighth amendment issue and noted her full
agreement with Justice Rehnquist's conclusion that the Constitution does
7
not protect the insanity exemption. 0
Protected liberty interests may arise from the due process clause or
from the laws of the states, Justice O'Connor said.17 1 Referring to Solesbee, she agreed with the dissent and refused to find an independent constitutional protection against execution while insane. 7 2 She did, however,
find that the Florida statute provided an expectation that the due process

159.

Id.

160. Id.
161.
162.
163.

Id. at 2611 (citing Addington v. Texas, 441 U.S. 418 (1979)).
Id. at 2610.
Id. at 2611 (quoting Addington, 441 U.S. at 450).

164. Id.
165. Id. Justice Powell did not reach the question of how such a board could be impaneled and impartially financed.
166. Id.
167. Id.
168. Id. at 2611 (O'Connor, J., concurring in result and dissenting in part).
169. Id.
170. Id. (citing id. at 2613 (Rehnquist, J., dissenting)).
171. Id. at 2611 (quoting Hewitt v. Helms, 459 U.S. 460, 466 (1983)).
172. Id.
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clause protects.1 7 3 Having found that interest through state law, O'Connor
then noted that "federal law defines the kind of process a State must
afford prior to depriving an individual of a protected liberty or property
interest.'' 74 Noting that particular situations require flexible application
of due process, 175 O'Connor found that the due process clause imposed
minimal requirements on the state. 7 6 She cautioned against the establishment of "full panoply of trial-type procedures"'177 in those situations
7
in which society has a vested right to punish. 0
Justice O'Connor concurred with the majority in its assessment of respondent's denial of petitioner's right to be heard. 7 9 Citing Grannis v.
0 she concluded
Ordean,'6
that Florida's procedures violated the 'bedrock
principle' of due process. 8 ' O'Connor said that at a minimum, petitioner
must be able to submit written materials to the governor.8 s In disagreement with Justice Marshall, O'Connor "would not invariably require oral
advocacy or even cross-examination."s She concluded that once minimum procedural due process has been satisfied, "a federal court has no
authority to second guess a state's substantive competency
determination."'"'
D.

Justice Rehnquist's Dissent

Justice Rehnquist, joined by Chief Justice Burger, dissented from the
plurality opinion."" Categorizing the Court's holding as one grounded on
"two unremarkable observations,"''8a the dissenters criticized Justice Marshall's reasoning as actually contrary to its common law foundations.0
Rehnquist stressed that at common law the executive determined the
173. Id. at 2611-12.
174. Id. at 2612 (citing Cleveland Bd. of Educ. v. Loudermill, 470 U.S. 532 (1985)).
175. Id. (citing Greenholtz v. Inmates of the Neb. Penal and Correctional Complex, 442

U.s. 1 (1979)).
176. Id.
177. Id.
178. Id.; see Meachum v. Fano, 427 U.S. 215 (1976) (holding that the demands of due
process are reduced once a valid right to punish has been established).
179. 106 S. Ct. at 2612-13 (O'Connor, J., concurring in result and dissenting in part).
180. 234 U.S. 385 (1914).
181. 106 S. Ct. at 2612 (O'Connor, J., concurring in result and dissenting in part). See
234 U.S. at 394 (individual is afforded a right to be heard as a fundamental requisite of due

process).
182.
183.

106 S. Ct. at 2613 (O'Connor, J., concurring in result and dissenting in part).
Id.

184. Id.
185.

106 S. Ct. at 2613 (Rehnquist, J., dissenting).

186. Id.
187. Id.
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sanity of a condemned person. 1' 8 He accused the Court of ignoring Solesbee and 'selectively incorporating' the common law doctrine as it saw
fit. 189
Florida law, Justice Rehnquist concluded, was more consistent with the
common law than the plurality opinion.'" He refused to recognize an
eighth amendment application that "sweeps away as inadequate the procedures for determining sanity crafted by those very laws."'' Rehnquist
further attacked petitioner's argument that a state's ban on execution of
the insane created a right to "trial-type procedures" for ascertaining sanity.19 ' Quoting the dissent in Solesbee, the dissent stressed that gubernatorial responsibility for sanity determinations did not conflict with the
requirements of due process. 1 3 Rehnquist rejected any argument that a
state's refusal to execute an insane convict creates heightened due process
requirements.'" "Even a cursory reading of the statute," explained Rehnquist, "reveals that the only right it creates in a condemned prisoner is to
inform the Governor that the prisoner may be insane." 19' He asserted
that any action taken upon such notification is the right and duty of the
Governor.'"
Justice Rehnquist, content with the due process requirements outlined
in Solesbee, also addressed the more critical issues of finality in the criminal process and preclusion of frivolous insanity claims."" He concluded
that any application of the eighth amendment or due process clause
"needlessly complicates and postpones still further any finality in this
area of the law."1 9 Spurious claims, noted Justice Rehnquist, provide one
more means by which a condemned person may escape the ends of the
judicial process.' Rehnquist concluded by arguing that the majority had
created a constitutional right "no State seeks to violate"sse and had provided attendant procedural protection for that right that outstrips its
common law foundations. 0 1

188. Id. (citing I N. WALKER. CRIME AND INsANrrY
189.
190.
191.
192.
193.

Id. at 2615 (Rehnquist, J., dissenting).
Id. at 2614.
Id.
Id.
Id. at 2615 (citing Solesbee, 339 U.S. at 15).

194. Id.
195.
196.
197.
198.

Id.
Id.
Id.
Id.

199. Id.
200. Id.
201.

Id.

IN ENGLAND 194-203 (1968)).
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CONCLUDING ANALYSIS

Eighth Amendment Protection

The plurality decision in Ford clearly reflects Justice Marshall's antipathy toward the death penalty.' 0' Marshall listed several traditional arguments to support the exemption, but he did not specify which, if any, of
these arguments formed the basis of his conclusion that the eighth
amendment forbids execution of the insane. In fact, each of these arguments is equally persuasive in a broader attack on capital punishment in
any instance. Standing alone, the arguments are not persuasive in distinguishing between the executions of sane and insane persons. The real basis for Marshall's opinion seems to be his intuitive moral judgment that
capital punishment is inhumane.
Justice Powell-who in contrast to Justice Marshall is not an opponent
of the death penalty's0 -found support for the prohibition of the execution of the insane in the same arguments used to justify the execution of
a sane person. Powell explained that the execution of an insane person
fails to achieve the desired retributive goals of capital punishment.' 04 Although concurring in support of the right to be free from execution while
insane, Powell actually challenged Marshall's indirect argument against
the death penalty. Powell's arguments in favor of the exemption stand
equally strong in support of the death penalty itself.
Justices O'Connor and Rehnquist do not support the constitutionalization of an already uniformly accepted right. A modem right predicated
upon the common law, they argue, should at least adhere to its historical
antecedents.20 5 The dissenters correctly pointed out that at common law
it was the role of the executive to pass upon the fitness of an individual to
be executed. This procedure, however, does not mesh with evolving standards of fairness and due process. Justice Rehnquist proposes to protect
the insane from execution, but this protection is illusory when the determination of sanity resides with the governor. Modern standards of due
process require an impartial mechanism for considering inmates' claims.

202. See Furman v. Georgia, 408 U.S. 238, 314 (1972) (Marshall, J., concurring); Gregg v.
Georgia, 428 U.S. 153, 231 (1976) (Marshall, J., dissenting).
203. Gregg, 428 U.S. 153 (1976).
204.

106 S. Ct. at 2608.

205. 106 S. Ct. at 2614 (Rehnquist, J., dissenting). Justice O'Connor joined Justice
Rehnquist's conclusion on the eighth amendment issue. Id. at 2611 (O'Connor, J., concurring in result and dissenting in part).
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B. Procedural Concerns
The "real battle"ss waged in Ford v. Wainwright was over what procedure a state must follow to protect the right not to be executed while
insane. The four opinions in the case, however, left the issue open for
future litigation. While it is now clear that an ex parte decision by the
executive is insufficient, the Court left it up to the states to develop adequate procedures.2s
Although a full trial may not be necessary, 08 the plurality opinion
strongly suggests that only a judicial hearing of some sort will satisfy constitutional requirements. First, the plurality says that a state court determination is necessary to avoid a de novo federal hearing on the prisoner's
sanity.20 Second, the flaws in Florida's procedure-the inopportunity to
be heard, the lack of cross-examination, and the placement of the decision wholly within the executive branch' 1 -- probably can be remedied
only by a judicial proceeding. Not absolutely clear, however, is whether
an impartial officer or board may make the 'judicial' determination of
sanity. While Marshall requires cross-examination or "a less formal
equivalent,"'' he does not specify whether the prisoner is guaranteed the
right to compel attendance of witnesses or whether a face-to-face confrontation is required. Marshall suggested that the requirement of a 'high
threshold' showing would reduce the number of baseless insanity
claims. 12 Presumably a court would schedule a full hearing on the prisoner's sanity only if he meets this threshold requirement.
In contrast to Justice Marshall, Justices Powell and O'Connor seem to
place less stringent requirements on the states. This difference is important because Marshall's opinion represents the view of only four members
of the Court, and in future cases Justice Powell's assessment may prove
to be a more accurate picture of the minimum constitutional
requirements.
Justice Powell argued that an impartial officer or board could adequately protect the prisoner's rights as long as the prisoner is afforded an
opportunity to be heard.21 While this procedure would seem to afford
more protection than Florida's existing statute, the decision apparently
could remain within the jurisdiction of the executive department rather
than the judiciary. In particular, whether an officer or board most likely
206. Id. at 2615 (Rehnquist, J., dissenting).
207. 106 S. Ct. 2606.
208. Id. at 2610.

209. Id. at 2606.
210.
211.
212.
213.

Id. at 2605.
Id.
Id. at 2606.
106 S. Ct. at 2611 (Powell, J., concurring).

MERCER LAW REVIEW

[Vol. 38

appointed by the governor could make a truly unbiased decision on a
prisoner's sanity seems questionable. Powell further disagreed with Marshall over what constitutes an opportunity to be heard. He claimed that
ordinary adversarial procedures, including live testimony, cross-examination, and oral argument actually hinder the reliable determination of sanity.214 Apparently Powell would be satisfied if the adversary process were
limited to the submission of written evidence and argument. Powell suggested a presumption of sanity at the time the sentence is to be carried
out and, like Marshall, imposed a high threshold requirement to trigger
the hearing process.21
Justice O'Connor voiced the broad requirement that the prisoner's
competency be determined "in a manner that accords with the command
of the Fourteenth Amendment."'2 Her only limitation on state discretion
is that the prisoner be given an opportunity to be heard, though not necessarily through oral advocacy or cross-examination. 17 Apparently
O'Connor would allow the Florida statute to remain intact, but would require that the governor accept petitioner's evidence.
Ford v. Wainwright also raises a number of collateral issues that may
surface in future confrontations between the state and a condemned prisoner who claims to be insane. Among these unanswered questions are:
How long does a determination of sanity remain valid if the prisoner's
mental state continues to deteriorate; how will the system cope with long
delays between sentencing and execution; and how will the state deal with
prison conditions that may be fostering poor mental health among inmates. The prohibition against executing an insane person also poses a
number of problems to the psychiatric profession, which faces possible
ethical questions in making a potentially fatal diagnosis and in treating a
person who will be executed if the treatment is successful.
PATRICK A. DAWSON
J. DAVID PUTNAL

214. Id. (quoting Parham v. J.R., 442 U.S. 584, 609 (1979) ("Common human experience
and scholarly opinions suggest that the supposed protections of an adversary proceeding to

determine the appropriateness of medical decisions for the commitment and treatment of
mental and emotional illness may well be more illusory than real." Id.)).
215. 106 S. Ct. at 2610 (Powell, J., concurring).
216.

106 S. Ct. at 2613 (O'Connor, J., concurring in result and dissenting in part).

217.

Id.

