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Palmer v. Liggett Group, Inc.: State Tort
Claims and the Federal Cigarette Labeling

and Advertising Act

I. INTRODUCTION

In Palmer v. Liggett Group, Inc.,' the United States District Court for
the District of Massachusetts denied a motion to dismiss a claim against
cigarette manufacturers and distributors that alleged that the manufac-
turers and distributors were negligent in failing to adequately warn of
cigarette smoking's harmful effects.* The court held the Federal Cigarette
Labeling and Advertising Act' did not preempt common law tort claims
which were based on the adequacy of the warning.' The decision departs
from previous federal court holdings that the Act preempted common law
claims.

This casenote first presents background information on preemption.
Next, the note summarizes recent federal court decisions concerning the
issue of federal preemption of state common law claims followed by a
discussion of the two previous federal court decisions concerning the Cig-
arette Labeling and Advertising Act. This note next examines the federal
district court's decision in Palmer. Finally, the casenote analyzes the rea-
soning and logic that form the basis of the Palmer decision in light of the
preemptive principles and policies that constitute the foundation of the
earlier decisions. The analysis of the Palmer decision will question the

1. 633 F. Supp. 1171 (D. Mass. 1986).
2. Id. at 1179-80.
3. 15 U.S.C. §§ 1331-1341 (1982 & Supp. III 1985).
4. 633 F. Supp. at 1179-80.
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validity of the decisions in Cipollone v. Liggett Group, Inc.," and Roys-
don v. R. J. Reynolds Tobacco Co.,e which concerned the same specific
issue.

II. BACKGROUND

A. In General

Because of the Supremacy Clause of the United States Constitution,7

when Congress passes laws that are necessary and proper for the federal
government to carry out its express or implied powers, these laws pre-
empt state law in the same area.8 A court reviewing a federal statute must
examine the congressional intent underlying a statute to determine if
Congress has preempted state law in a specific area.' Preemption may be
either express or implied; the doctrine compels a court to exercise this
power if Congress either explicitly provides for preemption in the lan-
guage of the statute or if preemption may be inferred from the structure
and purpose of the statute. 10

If Congress has not explicitly preempted state law, a court may infer
congressional intent when "[t]he scheme of federal regulation [is] so per-
vasive as to make reasonable the inference that Congress left no room for
the States to supplement it;"1 when an act of Congress "touch[es] a field
in which the federal interest is so dominant that the federal system will
be assumed to preclude enforcement of state laws on the same subject; 12

or when "the object sought to be obtained by the federal law and the
character of obligations imposed by it... reveal the same purpose. 1 2 If
Congress has not completely displaced state law in a specific area, federal
law might still preempt state law to the extent that the two laws actually
conflict.14 This situation arises when "compliance with both federal and
state regulations is a physical impossibility ... ."1 Federal law also dis-
places state law when state law "stands as an obstacle to the accomplish-
ment and execution of the full purposes and objectives of Congress. '"

5. 789 F.2d 181 (3d Cir. 1986).
6. 623 F. Supp. 1189 (E.D. Tenn. 1985).
7. U.S. CONST. art. VI, cl. 2.
8. Gibbons v. Ogden, 22 U.S. (9 Wheat.) 1, 210-11 (1824).
9. Fidelity Fed. Say. & Loan Ass'n v. De La Cuesta, 458 U.S. 141, 152 (1982).

10. Jones v. Rath Packing Co., 430 U.S. 519, 525 (1977).
11. Rice v. Santa Fe Elevator Corp., 331 U.S. 218, 230 (1947).
12. Id.
13. Id.
14. Fidelity Fed. Say. & Loan Ass'n v. De La Cuesta, 458 U.S. at 153.
15. Florida Lime & Avocado Growers, Inc. v. Paul, 373 U.S. 132, 142-43 (1963).
16. Hines v. Davidowitz, 312 U.S. 52, 67 (1941).
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Courts do not favor federal preemption of state law, however, "in the
absence of persuasive reasons-either that the nature of the regulated
subject matter permits no other conclusion, or that the Congress has un-
mistakably so ordained.' 7 In addition courts assume "that the historic
police powers of the States were not to be superseded by [a federal stat-
ute] unless that was the clear and manifest purpose of Congress."1

In Rice v. Santa Fe Elevator Corp.," the United States Supreme Court
followed these principles with congressional intent as its underlying con-
cern.20 Plaintiffs in this case were warehousemen operating public grain
storage facilities in Illinois. Defendant was an owner, shipper, and dealer
of grain.'1 Defendant originally filed a complaint with the Illinois Com-
merce Commission alleging that plaintiffs had violated various provisions
of Illinois law.2' After the Commission set the case for a hearing on the
merits, plaintiffs brought an action in a federal district court to enjoin
further proceedings before the Commission on the ground that the
United States Warehouse Act"' superseded the authority of the Commis-
sion to regulate the matter. 4 The district court dismissed the action, but
on appeal the Court of Appeals for the Seventh Circuit reversed and held
the federal act preempted the state regulations.2"
. The Supreme Court affirmed the holding of the circuit court in part.2

The Court looked to the language of the Warehouse Act and to the com-
mittee reports" associated with the amendment" of the Act."9 The Court
observed that prior to its amendment, the Act, by reason of its express
terms, was subservient to state law; however, when Congress amended the
Act it added the mandatory language "'the power, jurisdiction, and au-
thority' of the Secretary [of Agriculture] conferred under the Act 'shall be
exclusive with respect to all persons' licensed under the Act."30 It is ap-
parent from this language that Congress intended to make the Act inde-

17. 373 U.S. at 142.
18. Rice v. Santa Fe Elevator Corp., 331 U.S. 218, 230 (1947).
19. 331 U.S. 218 (1947).
20. Id. at 232-36.
21. Id. at 220.
22. Id. at 220-21; see Illinois Public Utilities Act, ILL. REV. STAT. ch. 111 /a (1945); Illi-

nois Grain Warehouse Act, ILL. R-v. STAT. ch. 114 § 189 et. seq.
23. 7 U.S.C. §§ 241-273 (1982).
24. 331 U.S. at 222.
25. Chicago Bd. of Trade v. Illinois Commerce Comm'n, 156 F.2d 33, 44 (1946).
26. 331 U.S. at 236.
27. S. REP. No. 1775, 71st Cong., 3d Seas. 2 (1930); H.R. REP. No. 4, 71st Cong., 1st Sess.

4 (1929).
28. Act of Mar. 2, 1981, ch. 366, § 9, 46 Stat. 1463, 1465 (1931) (codified as amended at 7

U.S.C. § 269 (1982)).
29. 331 U.S. at 233-34.
30. See id. at 233 (quoting 7 U.S.C. § 269 (1982)).
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pendent of any state legislation on the subject. 1 The House and Senate
committee reports regarding the amendment expressly confirmed this in-
tention.8 ' After deciding that Congress intended the Act to be exclusive,
the Court announced that "[tihe test, therefore, is whether the matter on
which the State asserts the right to act is in any way regulated by the
Federal Act. If it is, the federal scheme prevails though it is a more mod-
est, less pervasive regulatory plan than that of the State."'3

The Court then reversed the part of the circuit court of appeal's deci-
sion that held the federal Act preempted three of defendant's additional
state causes of action." The Court observed the Warehouse Act did not
contain any provisions expressly relating to these three matters, and the
Secretary of Agriculture had made no attempt under the Act to exercise
jurisdiction over those matters, although he might at a future date.s' The
Court stated, "it will be time to consider such asserted conflicts between
the State and Federal Acts when and if they arise. Any such objections
are at this stage premature .... Into these fields [Congress] has not
moved. By nothing that it has done has it preempted those areas."'

Twelve years later, the Supreme Court decided another case that lends
insight to the preefnption analysis of this casenote. In San Diego Build-
ing Trades Council v. Garmon, 7 plaintiffs were partners in a lumber bus-
iness. Defendants were unions attempting to persuade plaintiffs to em-
ploy only union workers." After plaintiffs refused to comply, defendants
began picketing the business. Plaintiffs brought an action in the Superior
Court for the County of San Diego seeking an injunction and damages."
The court granted both remedies.' 0 While this suit was in progress, de-
fendants began a representation proceeding before the National Labor
Relations Board (NLRB).' 1 The NLRB declined jurisdiction due to a
monetarily insufficient amount of interstate commerce in the case." The
California Supreme Court affirmed the holding of the trial court and held
the state court system had jurisdiction over the dispute because the

31. See id. at 233-34.
32. See supra note 27.
33. 331 U.S. at 236.
34. Id. at 236-37.
35. Id. at 237.
36. Id.
37. 359 U.S. 236 (1959).
38. Id. at 237.
39. Id. at 237-38.
40. Id. at 238.
41. Id.
42. Garmon v. San Diego Bldg. Trades Council, 45 Cal. 2d 657, 660, 291 P.2d 1, 5 (1955),

vacated, 353 U.S. 26 (1957).
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NLRB had declined jurisdiction.'3
On appeal, the sole issue before the Supreme Court was whether the

California court had jurisdiction to award damages for injuries arising out
of peaceful union activity it could not enjoin." The Court held the Na-
tional Labor Relations Act s preempted state regulation because the ac-
tivities the California courts purported to regulate were either concerted
activities protected under section seven of the Act' 6 or unfair labor prac-
tices regulated under section eight.'7 These statutes control the "vital, ec-
onomic instruments of the strike and the picket line, and impinge on the
clash of the still unsettled claims between employers and labor unions.''
The Court further explained that if the states were left to regulate con-
duct obviously within the aim of the federal regulation, then the congres-
sionally asserted power and the state-imposed requirements would con-
flict dangerously.'

Significantly, the Court classified the state's power of giving damages as
state regulation."e The Court stated:

Our concern is with delimiting areas of conduct which must be free from
state regulation if national policy is to be left unhampered. Such regula-
tion can be as effectively exerted through an award of damages as
through some form of preventive relief. The obligation to pay compensa-
tion can be, indeed is designed to be, a potent method of governing con-
duct and controlling policy .... It may be that an award of damages in
a particular situation will not, in fact, conflict with the active assertion of
federal authority. The same may be true of the incidence of a particular
state injunction. To sanction either involves a conflict with federal policy
in that it involves allowing two law-making sources to govern. In fact,
since remedies form an ingredient of any integrated scheme of regula-
tion, to allow the State to grant a remedy here which has been withheld
from the National Labor Relations Board only accentuates the danger of
conflict.11

The Court noted at the end of its opinion that in the past it had al-
lowed the states to grant compensation grounded in tort for injuries re-

43. 359 U.S. at 239. The Court had, on a previous appeal, decided that the state could
not grant an injunction in these situations because that power was preempted by the Na-
tional Labor Relations Act. See San Diego Bldg. Trades Council v. Garmon, 353 U.S. 26, 28
(1957).

44. 29 U.S.C. §§ 151-168 (1982).
45. Id. § 157.
46. Id. §158.
47. 359 U.S. at 244.
48. Id. at 241.
49. Id. at 244.
50. Id. at 247.
51. Id. at 246-47.
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suiting from violent conduct that threatens the public order." A federal
law must clearly express congressional intention to supersede the compel-
ling state interest in the maintenance of domestic peace." The Court con-
cluded, however, that no such compelling state interest was present in
Garmon."

Justice Harlan, joined by Justices Clark, Whittaker and Stewart, con-
curred in the result but disagreed with the majority's holding that a com-
pelling state interest in the maintenance of domestic peace did not give
grounds for a damage award in Garmon.65 Because Justice Harlan be-
lieved the union's conduct in this case was 'violent,' he argued that
United Construction Workers v. Laburnum Construction Corp." and
Automobile Workers v. Russell57 should control this case and that the
Court should sustain the California damage claims." Both Laburnum and
Russell concerned similar fact situations and violent conduct on the part
of unions.5" In each case the Court held that the federal Act did not pro-
tect such conduct, thus upholding state protection in these areas." -Jus-
tice Harlan asserted that the logical conclusion from these cases was that
the federal act did not displace state police power, and, therefore, state
damage awards based on violent conduct in the course of union activity
did not conflict with the federal statute."

The Supreme Court decided another major preemption case in 1963.
Justice Brennan wrote for the majority in Florida Lime & Avocado Grow-
ers, Inc. v. Paul,"2 holding that the Agricultural Adjustment Acts did not
preempt a section of California's agricultural code that gauges the matur-
ity of avocados by oil content and prohibits the transportation or sale of
avocados in California that contain less than eight percent oil by weight."
The federal standards that regulate the marketing of avocados, however,
are not concerned with oil content.66 One question presented in the case
was whether the federal Act, under the authority of the Supremacy

52. Id. at 247.
53. Id. See also United Constr. Workers v. Laburnum Corp., 347 U.S. 656 (1954).
54. 359 U.S. at 248.
55. Id. at 251 (Harlan, J., concurring).
56. 347 U.S. 656 (1954).
57. 356 U.S. 634 (1958).
58. 359 U.S. at 250.
59. 347 U.S. at 658-61; 356 U.S. at 636-37.
60. 359 U.S. at 250-51 (citing Laburnum, 347 U.S. at 665, and Russell, 356 U.S. at 640).
61. Id. at 251.
62. 373 U.S. 132 (1963) (5-4 decision).
63. 7 U.S.C. §§ 601-624 (1982).
64. 373 U.S. at 152.
65. 7 C.F.R. § 51.3050.
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Clause, preempted the California standard." In making its determination,
the Court adopted the test from Hines v. Davidowitz 7 that, absent ex-
press language of preemption, the validity of the state law depends upon
whether it "'stands as an obstacle to the accomplishment and execution
of the full purposes and objectives of Congress."" A court should deter-
mine whether both federal and state statutes may operate concurrently
by resolving whether both regulations could be enforced without impair-
ing "the federal superintendence of the field, not whether [federal and
state laws] are aimed at similar or different objectives." 9

The Court determined that although the federal and state standards
were dissimilar, compliance with both laws was not a physical impossibil-
ity.70 First, the Court hypothesized that if the federal standard had pro-
vided that no avocados could be sold or transported with an oil content of
less than seven percent, then compliance with the two standards would be
impossible.7 1 Second, the Court determined that the regulation of avoca-
dos was an inherently unlikely candidate for exclusive federal regulation,
and furthermore, that this type of regulation was a subject matter of the
kind the Court traditionally regarded as properly within the scope of
state superintendence.7 2 The Court stated:

Federal regulation by means of minimum standards of the picking,
processing, and transportation of agricultural commodities, however com-
prehensive for those purposes that regulation may be, does not of itself
import displacement of state control over the distribution and retail sale
of those commodities in the interests of the consumers of the commodi-
ties within the State. Thus, while Florida may perhaps not prevent the
exportation of federally certified fruit by superimposing a higher matur-
ity standard, nothing.., forbids California to regulate their marketing.
Congressional regulation of one end of the stream of commerce does not,
ipso facto, oust all state regulation at the other end.78

Third, the Court turned to the legislative history of the Agricultural Ad-
justment Act to determine whether Congress intended to preempt state
law in this area, notwithstanding the Court's first two determinations."
The Court began by stating the presumptions that "state regulation of

66. Id.
67. 312 U.S. 52 (1941).
68. 373 U.S. at 141 (quoting Hines, 312 U.S. at 57).
69. Id. at 142.
70. Id. at 143.
71. Id.
72. Id. at 143-44.
73. Id. at 145 (emphasis in original). See also Cloverleaf Butter Co. v. Patterson, 315

U.S. 148, 162 (1942).
74. 373 U.S. at 147-48.
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this kind is an exercise of the 'historic police powers of the States,' "
and that the Court should not "decree such a federal displacement 'unless
that was the clear and manifest purpose of Congress.' "6 The Court then
proceeded with a detailed examination of House and Senate committee
reports,"7 much in the same manner as it had done in Rice, and examined
the act itself to discover the Congress's intent.7 8 The Court concluded
that Congress designed the Act to provide only minimum and limited reg-
ulations on the marketing of certain agricultural products."' Committee
reports bolstered this finding by stating,

there is nothing in [this section] to permit or require the Federal Gov-
ernment to invade the field of the States, for the limitations of the act
and the Constitution forbid federal regulation in that field, and this pro-
vision does not indicate the contrary .... Each sovereignty operates in
its own sphere but can exert its authority in conformity rather than in
conflict with that of the other."

B. Preemption and the Endurance of Common Law Tort Claims

In Silkwood v. Kerr-McGee Corp.,;" the United States Supreme Court
presented some creative reasoning regarding a federal statute's preemp-
tive effect on state tort actions. The logic that the Court presented in
Silkwood is critical because it provided a basis for the decision in Palmer
v. Liggett Group"2 discussed below. The Court in Silkwood addressed the
question of whether the Atomic Energy Act of 19 54" preempted a state-
authorized award of punitive damages arising out of the escape of pluto-
nium from a federally licensed nuclear facility either because the award
falls within that forbidden field of regulating the safety aspects of nuclear
energy or because it conflicts with any other aspect of the Act."

The Court first reviewed its holding in Pacific Gas & Electric Co. v.
State Energy Resources Conservation & Development Commission," in
which the Court had stated that "Congress... intended that the Federal
Government should regulate the radiological safety aspects involved in

75. Id. at 146 (quoting Rice, 331 U.S. at 230).
76. Id. (quoting Rice, 331 U.S. at 230).
77. S. Rzp. No. 1211, 74th Cong., lot Seas. 1 (1935); H.R Rap. No. 1241, 74th Cong., lst

Sem. 4 (1935).
78. 373 U.S. at 147-49.
79. Id. at 147-50.
80. Id. at 150 (quoting H.R. Rap. No. 1241, 74th Cong., 1st Seas. 22-23 (1935); S. REP. No.

1011, 74th Cong., 1st Seas. 15 (1935)).
81. 464 U.S. 238 (1984).
82. 633 F. Supp. 1171 (D. Mass. 1986).
83. 42 U.S.C. §§ 2011-2296 (1982).
84. 464 U.S. at 241.
85. 461 U.S. 190 (1982).
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the construction and operation of a nuclear plant . . ."66 The Court also
noted that "the Federal Government has occupied the entire field of nu-
clear safety concerns, except the limited powers expressly ceded to the
States. '

1
87 Thus, at first blush it would appear that the Act preempted

any state action that regulated safety in this field. In Silkwood, however,
the Court examined the legislative history of the Act to see if Congress
had intended the Act to supersede state tort claims." The Court explored
Congress' actions with respect to other portions of the Act" and deter-
mined that Congress provided for federal regulation of nuclear safety be-
cause it believed that a federal commission would be more qualified to
regulate such a complex area."0 Notwithstanding this finding, the Court
proposed that Congress had no intention of forbidding the states to pro-
vide remedies based on common law tort stating:

[Tihere is no indication that Congress even seriously considered preclud-
ing the use of such remedies either when it enacted the Atomic Energy
Act in 1954 or when it amended it in 1959. This silence takes on added
significance in light of Congress' failure to provide any federal remedy
for persons injured by such conduct. It is difficult to believe that Con-
gress would, without comment, remove all means of judicial recourse for
those injured by illegal conduct."

The Court then set forth an even more persuasive explanation for this
finding when it examined the Price-Anderson Act,"0 an amendment to the
Atomic Energy Act. This amendment established a plan that would re-
quire operators of licensed nuclear facilities to acquire up to $60,000,000
in private financial protection against state tort claim suits.93 Addition-
ally, the federal government would provide the next $500,000,000 of funds
for indemnification." In effect, the amendment set a $560,000,000 limit
on the liability of a nuclear facility operator.96 Importantly, the Court
pointed out committee reports that preceded the enactment of the Price-
Anderson Act that displayed congressional recognition of the "'right of
the State courts to establish the liability of the persons involved in the

86. Id. at 205.
87. Id. at 212.
88. 464 U.S. at 249-56.
89. Id. at 249.
90. Id. at 250.
91. Id. at 251. See also Construction Workers v. Laburnum Corp., 347 U.S. 656, 663-64

(1954).
92. Pub, L. No. 85-256, 71 Stat. 576 (1957).
93. 464 U.S. at 251.
94. Id.
95. Id.
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normal way....
Next the Court addressed defendant nuclear corporation's argument

that a court should recognize the difference between compensatory and
punitive damages. 7 Defendant argued that Congress intended that a
plaintiff should recover only compensatory damages due to the regulatory
effect of punitive damages.9 The Court refused to make a distinction in
this regard and explained that "[p]unitive damages have long been a part
of traditional state tort law. . . . Congress assumed that traditional prin-
ciples of state tort law would apply with full force unless they were ex-
pressly supplanted."" Holding that federal law did not preempt punitive
damages, the Supreme Court noted that some tension exists between the
exclusive concern of the federal law and the award of damages by a state
court.1"0 The Court justified the tension when it proclaimed that Congress
was aware of the tension and was willing to tolerate it.' 10

Justice Blackmun, joined by Justice Marshall, wrote one dissenting
opinion,'"2 and Justice Powell, joined by Chief Justice Burger and by Jus-
tices Blackmun and Marshall, wrote another. 08 Both opinions drove
home the point that "[p]unitive damages, unrelated to compensation for
any injury or damage sustained by a plaintiff, are 'regulatory' in nature
rather than compensatory."'" They argued that punitive damages are
"'no less intrusive than direct legislative acts of the state.' "1011 All of the
dissenters, agreed, however, that a plaintiff could recover compensatory
damages because the purpose of compensatory damages is to compensate
and not to regulate.'" Justice Blackmun argued this analysis alleviates
the 'tension' of which the majority spoke because "[i]t remains faithful to
the Federal Government's expressed desire to balance the conflict be-
tween promoting nuclear power and ensuring safe operation of nuclear
plants. '110

The United States Court of Appeals for the District of Columbia Cir-
cuit recently decided a case analogous to Palmer. In Ferebee v. Chevron
Chemical Co.,'" plaintiff, an agricultural worker at a government agricul-

96. Id. at 253 (quoting S. Rep. No. 296, 85th Cong., 1st Sess. 9, 22 (1957)).
97. Id. at 255.
98. Id. at 249.
99. Id. at 255.

100. Id.
101. Id. at 256.
102. Id. at 258 (Blackmun, J., dissenting).
103. Id. at 274 (Powell, J., dissenting).
104. Id. at 274-75 (Powell, J., dissenting).
105. Id. at 275 (quoting Garmon, 359 U.S. at 247).
106. 464 U.S. at 263 (Blackmun, J., dissenting).
107. Id. at 265.
108. 736 F.2d 1529 (D.C. Cir. 1984), cert. denied, 469 U.S. 1062 (1984).
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tural research center, alleged that he contracted pulmonary fibrosis as a
result of long-term exposure to diluted solutions of paraquat that defend-
ant manufactured. 0' Plaintiff died before trial, and his estate continued
with a survival action, adding a wrongful death count on behalf of his
children.110 Plaintiff's original claim was based on a products liability the-
ory, including breach of defendant's resulting duty to warn adequately of
the danger of paraquat."1

Defendant Chevron contended that since paraquat may be sold in the
United States only when accompanied by a label approved by the Envi-
ronmental Protection Agency (EPA), a state jury could not find the label
inadequate.112 Chevron argued that the Federal Insecticide, Fungicide,
and Rodenticide Act" (FIFRA) preempted state common law actions.114

FIFRA prohibited EPA from authorizing the sale of paraquat unless the
products as labelled would not cause "unreasonable adverse effects on the
environment."'" The court defined these effects as "'any unreasonable
risk to man or the environment, taking into account the economic, social,
and environmental costs and benefits of the use of [the] pesticide.' ",a
EPA had previously approved Chevron's label.117

The court held that FIFRA did not operate to preempt state tort
causes of action.1" First, the court determined that simply because EPA
had approved the label for purposes of FIFRA, it did not follow that a
jury would always find that label adequate for purposes of state tort
law.'1 ' The court speculated that these purposes may be distinct;
FIFRA's purpose, from a cost-benefit point of view, was to ensure that
the chemical does not produce adverse effects on the environment,
whereas the purpose of state tort law was to protect users against health
hazards and to provide compensation.1 10

Second, the court reached the heart of Chevron's preemption claim.12'
FIFRA provides that a state "shall not impose or continue in effect any
requirements for labeling . . . in addition to or different from those re-

109. Id. at 1531-32.
110. Id.
111. Id. at 1532-33.

112. Id. at 1539-40.
113. 7 U.S.C. § 136 (1982).
114. 736 F,2d at 1539.
115. 7 U.S.C. § 136a(c)(5)(C) (1982).
116. 736 F.2d at 1539 (quoting 7 U.S.C. § 136(bb) (1982)).
117. Id. at 1540.
118. Id. at 1543.
119. Id. at 1540.
120. Id.
121. Id. at 1540-41.
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quired under this subchapter. 1 3 The court pointed out, however, that a
damage action in tort may have both regulatory and compensatory aims,
and that these aims may be distinct. M This passage from Ferebee echoed
the reasoning of the Silkwood dissent:114

In this case, a Maryland jury found that the EPA approved-label did not
sufficiently guard against certain injuries. Even if Chevron could not al-
ter the label, Maryland could decide that, as between a manufacturer
and an injured party, the manufacturer ought to bear the cost of com-
pensating for those injuries that could have been prevented with a more
detailed label than that approved by the EPA. That is, Maryland can be
conceived of as having decided that, if it must abide by EPA's determi-
nation that the label is adequate, Maryland will nonetheless require
manufacturers to bear the risk of any injuries that could have been pre-
vented had Maryland been allowed to require a more detailed label or
had Chevron persuaded EPA that a more comprehensive label was
needed. The verdict itself does not command Chevron to alter its la-
bel-the verdict merely tells Chevron that, if it chooses to continue sell-
ing paraquat in Maryland, it may have to compensate for some of the
resulting injuries.

1 2 '

Also, FIFRA says that, "a State may regulate the sale or use of any feder-
ally registered pesticide or device in the State, but only if and to the ex-
tent the regulation does not permit any sale or use prohibited by this
subchapter.

'"2 6

Third, the court set out preemption principles previously noted in Flor-
ida Lime, Rice, and Silkwood, and applied them to Ferebee. The federal
act did not explicitly preempt state damage actions.12 7 Compliance with
both bodies of law was not impossible.12 ' Finally, due to their compensa-
tory purpose, state damage actions of this sort did not stand as an obsta-
cle to the accomplishment of FIFRA's purposes--to protect the environ-
ment and the health of citizens.1 2

9

11. Cipollone AND Roysdon

Only two cases before Palmer directly addressed the issue of whether
the Federal Cigarette Labeling and Advertising Act"30 preempts state tort

122. 7 U.S.C. § 136v(b) (1982).
123. 736 F.2d at 1541.
124. 464 U.S. at 258.
125. 736 F.2d at 1541.
126. 7 U.S.C. § 136v(a) (1982).
127. 736 F.2d at 1542.
128. Id.
129. Id.
130. 15 U.S.C. § 1331-40 (1982).
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action based on a failure to warn adequately. The first was Cipollone v.
Liggett Group, Inc.""1 Rose Cipollone had lung cancer. Her fourteen-
count complaint included allegations that the three defendant cigarette
companies negligently or intentionally failed to warn consumers of the
hazards associated with cigarette smoking and negligently or intentionally
advertised their products in a manner that made those warnings actually
given ineffective.'31 Plaintiff conceded that the preemption provision of
the Act13

3 prohibited states from regulating cigarette packaging and ciga-
rette advertising by requiring different or additional warnings, but she
argued it did not preempt state common law claims.' 8

The district court found that the Act did not expressly preempt plain-
tiff's action.18 ' Plaintiffs argued that had Congress intended to preempt
state common law causes of action, it could have easily done so expressly.
Conversely, defendants argued that state tort law had a clear regulatory
effect, and had Congress intended to exempt this type of regulation from
the preemption provision it would have included a saving clause. ' " The
district court distinguished between "requirement or prohibition"'8 7 and
the effects of tort liability and concluded that the latter did not fall
within the express language of the Act.l

Determining whether or not the Act impliedly preempted state tort ac-

131. 593 F. Supp. 1146 (1984).
132. Id. at 1148-49. As originally enacted in 1965, the Act required the following warning

label be placed on all cigarette packages: "Caution: Cigarette Smoking May be Hazardous to
Your Health." Federal Cigarette Labeling and Advertising Act, Pub. L. No. 91-222 § 4, 79
Stat. 282, 283 (1965) (repealed 1970). Congress changed the warning in 1969 to read: "Warn-
ing: The Surgeon General Has Determined That Cigarette Smoking Is Dangerous to Your
Health." Public Health Cigarette Smoking Act of 1969, Pub. L. No. 91-222 § 4, 84 Stat. 87,
88 (1970) (repealed 1986). In 1984, Congress further amended the Act to demand new rota-
tion warnings providing: SURGEON GENERAL'S WARNING: Smoking Causes Lung Can-
cer, Heart Disease, Emphysema, And May Complicate Pregnancy. SURGEON GENERAL'S
WARNING: Quitting Smoking Now Greatly Reduces Serious Risks to Your Health. SUR-
GEON GENERAL'S WARNING: Smoking By Pregnant Women May Result in Fetal Inju-
ries, Premature Birth, And Low Birth Weight. SURGEON GENERAL'S WARNING: Ciga-
rette Smoke Contains Carbon Monoxide. 15 U.S.C. § 1333 (Supp. 1986).

133, 15 U.S.C. § 1334 (1982), which reads:
(a) No statement relating to smoking and health, other than the statement re-
quired by section 1333 of this title, shall be required on any cigarette package.
(b) No requirement or prohibition based on smoking and health shall be imposed
under State law with respect to the advertising or promotion of any cigarettes the
packages of which are labelled in conformity with the provisions of this chapter.

Id.
134. 593 F. Supp. at 1150.
135. Id. at 1153-56.
136. Id. at 1153-54.
137. 15 U.S.C. § 1334(b) (1982).
138. 593 F. Supp. at 1155-56.
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tions, the court analyzed the provision of the Act that states congres-
sional policy"8' and also looked to the legislative history. ' " The court first
found that Congress intended to occupy a field but that field was limited
in scope1" ' and was not intended to be so broad that it encompassed
products liability claims based on state common law.142 The court then
held that no conflict existed between the Act and state tort claims,"' 8

finding that compliance with both the Act and state common law was not
physically impossible' 4 ' and that the common law did not "[stand] as an
obstacle to the full purposes and objectives of Congress. 1'4 5 The district
court concluded that because the Act neither expressly nor impliedly pre-
empted state common law tort claims, it did not bar plaintiff's action and
a court should adjudicate the matter in accordance with state common
law as it existed prior to the Act.'"

Before the Third Circuit could hear Cipollone on appeal, the United
States District Court for the Eastern District of Tennessee heard Roys-
don v. R. J. Reynolds."17 Among other allegations, plaintiffs in Roysdon
claimed that defendant's failure to adequately warn proximately caused

139. 15 U.S.C. § 1331 (1982), which reads:
It is the policy of the Congress, and the purpose of this chapter, to establish a
comprehensive federal program to deal with cigarette labeling and advertising
with respect to any relationship between smoking and health, whereby-
(1) the public may be adequately informed that cigarette smoking may be hazard-
ous to your health by inclusion of a warning to that effect on each package of
cigarettes; and
(2) commerce and the national economy may be (A) protected to the maximum
extent consistent with this declared policy and (B) not impeded by diverse
nonuniform, and confusing cigarette labeling and advertising regulations with re-
spect to any relationship between smoking and health.

Id.
140. 593 F. Supp. at 1157-70.
141. Id. at 1164. The district court stated. "That field was expressly limited to 'cigarette

labeling and advertising with respect to any relationship between smoking and health,' 15
U.S.C. § 1331; the preemption provision of the Act proscribes state or local action that
would require a particular statement on cigarette packages, 15 U.S.C. § 1334(a), or impose
any 'requirement or prohibition' with respect to cigarette advertising. 15 U.S.C. § 1334(b)."
Id. The court went on to state that providing compensation did not require a particular
statement or impose any requirement or prohibition with respect to cigarette advertising.
Id. at 1165.

142. Id. at 1164-66.
143. At this point the court stated: The question of preemption here turns ultimately

"on whether there is an irreconcilable conflict between the federal and state standards or
whether the imposition of a state standard in a damages action would frustrate the objec-
tives of the federal law." Id. at 1166 (quoting Silkwood, 464 U.S. at 256).

144. Id. at 1167-68. See 373 U.S. at 142-43.
145. 593 F.Supp. at 1151 (citing Hines, 312 U.S. at 67).
146. Id. at 1170-71.
147. 623 F. Supp. 1189 (E.D. Tenn. 19865).
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Mr. Roysdon's peripheral vascular disease. "1 In a very short and direct
opinion, the court held that, while the Act did not expressly bar common
law tort actions,14 it did impliedly preempt them.150 The court stated
that "the congressional purpose of the act was twofold-to inform the
public of health hazards related to smoking and to insure uniformity of
labeling."15' The court determined that "exposing a manufacturer to po-
tential damages on the basis of its warning label is a way of requiring a
more stringent label"15' and that such a requirement was inconsistent
with the latter of the two congressional purposes."

Shortly after Roysdon, the Third Circuit Court of Appeals decided Ci-
pollone. '" The court agreed with both the lower court's opinion and
Roysdon on the issues of whether preemption was express or implied by
intent to occupy the field, but in the end agreed with Roysdon and its
holding of implied preemption because of conflict.1" The circuit court de-
scribed the Act as a carefully drawn balance between the purposes of
warning the public of the hazards of cigarette smoking and protecting the
national economy.156 The circuit court went on to hold that state common
law damage claims have a regulatory effect that upsets this balance and,
therefore, actually conflict with the Act.1 57

IV. Palmer v. Liggett Group, Inc.

A. Facts

Joseph C. Palmer died in 1980 from lung cancer allegedly caused by
smoking L & M cigarettes. His wife, administratrix of his estate, and his
mother brought this suit against defendants, Liggett Group, Inc. and Lig-
gett and Myers Tobacco Co. (cigarette manufacturers and distributors).
Plaintiff's primary claim alleged that defendants were negligent in failing
to provide adequate warning to Mr. Palmer about the harmful effects of
smoking and that this act of negligence proximately caused his death.'"
The original complaint contained three counts: violation of Federal Haz-

148. Id. at 1190.
149. Id.
150. Id. at 1190-91.
151. Id. at 1191.
152. Id. (emphasis added). See Garmon, 359 U.S. at 247.
153. 623 F. Supp. at 1191.
154. 789 F.2d 181 (3d Cir. 1986).
155. Id. at 187.
156. Id. See Banzhaf v. FCC, 405 F.2d 1082, 1090-91 (1968).
157. 789 F.2d at 187.
158. Palmer, 633 F. Supp. at 1172.
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ardous Substances Act " 9 by introducing misbranded cigarettes into com-
merce; negligence in failing to provide adequate warnings and not making
the cigarettes safer; and breach of implied warranties. 160 Plaintiff
amended her original complaint to add a consumer protection claim
under Massachusetts state law, alleging that defendants' conduct caused
injury to consumers and in addition constituted an unfair trade prac-
tice.1' The court dismissed the first count for failure to state a cause of
action on the grounds that the Federal Hazardous Substance Act neither
covers cigarettes nor provides a private cause of action." Defendants
then filed a motion to dismiss all claims based on inadequate warning to
plaintiff contending the Act preempted the claims." S District Judge Maz-
zone, writing for the United States District Court of Massachusetts, de-
nied the motion to dismiss.' "

B. Summary of Opinion

In analyzing the case, the court examined the principles of preemption
and noted the three ways Congress may indicate its intent to preempt
state law:165 express language of the statute;'" occupation of a given
field;16 7 and conflict of state and federal law or obstruction to the pur-
poses and objectives of Congress.'" The court also discussed the history
and progression of the Act in question.16" The court noted that two prior
federal court cases had addressed the same issue presented in Palmer.'7°

The court considered the holdings of Cipollone and Roysdon, but dis-
agreed with the views of congressional intent expressed by the Third Cir-
cuit and the District Court for the Eastern District of Tennessee."'

The court's inquiry into the issue of preemption centered on congres-
sional intent in passing the Act. Section 1331 of the Act, as amended in
1984, states that the Act was established so that (1) the public may be
informed about the relationship between smoking and health and (2)
commerce and the national economy can be protected and not subject to

159. 15 U.S.C. §§ 1261-1276 (1982).
160. 633 F. Supp. at 1172 n.1.
161. Id.
162. Id.
163. Id. at 1172.
164. Id. at 1180.
165. Id. at 1172.
166. Id. (citing Jones v. Rath Packing Co., 430 U.S. at 525).
167. Id. (citing Silkwood v. Kerr-McGee Corp., 464 U.S. at 248).
168. Id. at 1173 (citing Silkwood, 464 U.S. at 248).
169. Id. at 1173-74.
170. Id. at 1173.
171. Id.
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nonuniform cigarette labeling and advertising regulations. 172 The Act also
incorporated a preemption provision in section 1334 that states that (a)
no additional statements shall be required except that of section 1334 and
(b) no requirement or prohibition shall be imposed by state law concern-
ing advertising or promotion of cigarettes.17

C. Express Preemption

Defendants argued that section 1334 expressly preempted plaintiff's
common law claim based on the inadequacy of the warning. Defendants
contended that a successful suit would be an 'imposition' under state law
of a 'requirement or prohibition' with respect to advertising under section
1334(b).1 7

4 The court, however, found that there was a strong presump-
tion against preemption.1 7 In addition, section 1334 did not expressly
prohibit damage claims based on the adequacy of the warning.17 The
court held that the lack of a 'saving clause' expressly reserving common-
law claims did not bar such claims because of the strong presumption
against preemption.1

77

The court cited Justice Blackmun's dissent in Silkwood that argued
that the effect of compensatory awards on defendants' behavior is indi-
rect. ' " Justice Blackmun stated that the purpose of compensatory dam-
ages is to compensate victims, but the purpose of punitive damages is to
regulate.17 ' Based on that proposition, the court found that a claim
designed to compensate a victim for alleged damages could not be called
a 'requirement or prohibition' under section 1334.160

D. Implied Preemption-Occupying the Field

Defendants also contended that Congress intended to occupy the entire
field of cigarette labeling and advertising when the relationship between
smoking and health was at issue. They based this argument on the lan-
guage of section 1334 and the 'national' character of Congress' concerns
for health, the economy, and free choice. 61 Judge Mazzone held that the
field Congress intended to occupy did not include rights and remedies

172. 15 U.S.C. § 1331 (1982).
173. Id. § 1334.
174. 633 F. Supp. at 1174. See 15 U.S.C. § 1334 (1982).
175. 633 F. Supp. at 1174.
176. Id.; see 15 U.S.C. § 1334 (1982).
177. 633 F. Supp. at 1175.
178. Id. (citing Silkwood, 464 U.S. at 263-64 (Blackmun, J., dissenting)).
179. 464 U.S. at 263-63.
180. 633 F. Supp. at 1175.
181. Id. See 15 U.S.C. § 1334 (1987).
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that state law alone traditionally defined."' The court found that, al-
though it is evident that Congress believed the problem of cigarette label-
ing was of a national character, the language of the Act was silent on the
issue of compensation for injuries due to cigarette labeling and advertis-
ing. 1 5 The court again referred to Silkwood and stated that "[It is diffi-
cult to believe that Congress would, without comment, remove all means
of judicial recourse for those injured by illegal conduct."'"

The court observed that the legislative history of the Act did not indi-
cate that Congress intended to take over tort compensation.1s The legis-
lative history did indicate the legislators' concern over how the Act would
affect the defense of assumption of the risk in product liability suits
brought by plaintiffs against cigarette manufacturers before Congress
passed the Act.18 The court found that the legislators' discussions sug-
gested knowledge that those lawsuits existed and recognized that those
suits would continue.1s7

The court acknowledged that the pervasiveness of the federal regula-
tory scheme, the dominance of federal interest, and the objectives and
obligations of federal law are probative of Congress' intent to occupy a
given field.'" The court determined that the Act did not create a particu-
larly pervasive regulatory scheme as compared to interstate trucking, in
which preemption existed.10 The court found that while the federal inter-
est in uniform cigarette labeling was dominant, remedying personal inju-
ries arising from labeling should remain an area of state concern." 0

E. Implied Preemption-Actual Conflict

Defendants argued that it was impossible to comply with both the Act
and be subject to an award of damages; therefore, a conflict between fed-
eral and state law exists. They alleged that since defendants manufac-
tured and distributed cigarettes in interstate commerce, it would be im-
possible to comply with the Act and, possibly, fifty different state
requirements. Defendants also contended that a damage award would
prevent the accomplishment of the full purposes and objectives of Con-

182. 633 F. Supp. at 1176 (citing Cipollone, 789 F.2d at 186-87).
183. Id. at 1176.
184. Id. (citing Silkwood, 464 U.S. at 251).
185. Id. at 1176.
186. Id. See 593 F. Supp. at 1160-61; S. Rep. No. 195, 89th Cong., 1st Sess. at 4; H.R.

Rep. No. 449, 89th Cong., 1st Sess. (1965), reprinted in 1965 U.S. Code Cong. & Adm. News
2350, 2352.

187. 633 F. Supp. at 1176.
188. Id.
189. Id.
190. Id.
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gress in passing the Act.191

Impossibility. Judge Mazzone determined that it was not impossible
to complywith the Act and pay a civil damage award.1 "2 The Court found
that preemption is a matter of congressional intent and that, while Con-
gress expressly preempted direct state regulation, it was silent regarding
tort liability.' The court iterated that a verdict finding the federal warn-
ing inadequate would have only an indirect effect on defendants' labeling
and advertising.'

Regarding defendants' argument that damage awards should be
equated with direct regulation, the court said that if defendants chose to
add warnings because the federal warning was found inadequate in one
state, the additional warnings would not violate another state's 'regula-
tions' by crossing state lines.'06 The court reasoned that states were not
imposing 'regulations' by granting injured victims compensation.'" In ad-
dition, the court noted that defendants would not violate section 1333 of
the Act by adding a stronger warning in addition to the federal one.'"
The court concluded that the Act simply required that the federal warn-
ing be present and prohibited states or the federal government from re-
quiring any different warnings.'" In a footnote, the court referred to Con-
gress' statements regarding similar legislation,1 " such as the Compre-
hensive Smokeless Tobacco Health Education Act (Smokeless Tobacco
Act). 0 0 Legislative discussion concerning the Smokeless Tobacco Act
showed that legislators contemplated the ability of manufacturers to add
additional health warning statements if they wished.2 0'

Frustration of the Act's Objectives. In determining whether com-
mon law tort claims frustrated the purposes of the Act, the court first
discussed the somewhat inconsistent goals that Congress sought to
achieve in passing the Act.3 "s Congress stated in section 1331 that one
purpose was to inform the public of the potentially hazardous relation-
ship between smoking and health."' The other purposes included protec-

191. Id. at 1176-77.
192. Id. at 1177.
193. Id.
194. Id. See 464 U.S. at 263.64.
195. 633 F. Supp. at 1177.
196. Id.
197. Id. (citing 15 U.S.C. 1333 (1982)).
198. Id.
199. Id. at 200 n.4.
200. Pub. L. No. 99-252, 100 Stat. 30 (1986).
201. 633 F. Supp. at 1177.
202. Id. at 1178.
203. 15 U.S.C. 1331 (1982).
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tion of commerce and the national economy and prevention of impedi-
ments to commerce and the economy due to nonuniform and confusing
cigarette labeling and advertising regulations.2' The court suggested that
Congress struck a balance among these goals by requiring a uniform fed-
eral warning label and prohibiting the states from requiring different
labels.2

05

The court then listed several cases that held that compliance with fed-
eral labeling requirements under other similar statutes did not immunize
a defendant from suit.'0 ' The court stated, "Congress passed the Act with
full knowledge of damage suits based on inadequate warnings, and with
recognition that such suits would continue to be brought. ''207 The opinion
cited the Smokeless Tobacco Act to demonstrate that Congress' intention
that common law claims based on adequacy of warnings were to coexist
with a federal uniform warning requirement.' " In comparing the Smoke-
less Tobacco Act to the Cigarette Labeling and Advertising Act, the court
found that one of Congress' major concerns in passing the Smokeless To-
bacco Act was national uniformity in labeling requirements.20 The court
observed that the Smokeless Tobacco Act contained a preemption provi-
sion similar to the one in the Cigarette Labeling Act with one notable
exception.2 10 The preemption provision to the Smokeless Tobacco Act
contained a 'saving clause' that explicitly states "nothing in this Act shall
relieve any person from liability at common law or under State statutory
law to any other person."'11 The court reasoned from a comparison of the
two acts that Congress believed that allowing products liability suits con-
cerning adequacy of warnings would not frustrate its objective of estab-
lishing uniform warnings.' 1 '

F. Conclusion of Opinion

In its conclusion, the court held that Congress did not intend to pre-

204. 633 F. Supp. at 1178.
205. Id.
206. Id. See, e.g., Ferebee v. Chevron Chemical Corp., 736 F.2d 1529, 1539-43 (1984);

Butch v. Amsterdam Corp., 366 A.2d 1079, 1086 (D.C. 1976); Stevens v. Parke, Davis & Co.,
9 Cal. 3d 51, 65, 507 P.2d 653, 661 (1973); MacDonald v. Ortho Pharm. Corp., 394 Mass. 131,
140, 475 N.E.2d 65, 70 (1985); Biasing v. P.R.L. Hardenbergh Co., 303 Minn. 41, 49, 226
N.W.2d 110, 115 (1975); Maize v. Atlantic Refining Co., 352 Pa. 51, 56, 41 A.2d 850, 853
(1945).

207. 633 F. Supp. at 1179.
208. Id.
209. Id.
210. Id.
211. Id. (quoting Pub. L. No. 99-252, § 7(c), 100 Stat. 30, 34 (1986)).
212. Id. at 1179.
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empt state common law claims based on adequacy of warnings.*' In the
absence of express language preempting common law claims, the court
was reluctant to preempt such claims.'1 4 Referring to the federalist tradi-
tion, the court did not want to take away tort compensation, traditionally
an area of state concern.'16 The court determined that Congress was
aware of the possible tension between a national uniform warning label
and state tort compensation and intended that they coexist.216 Despite
the probable rise in litigation that would result, the court did not want to
immunize the tobacco industry from liability and believed that any other
solution should come from Congress. 17

V. ANALYSIS

Judge Mazzone's finding that the Cigarette Labeling and Advertising
Act did not expressly preempt state tort claims was not in conflict with,
and was in fact supported by, Cipollone and Roysdon. All three courts
agree that "section 1334 does not specifically prohibit damage suits based
on the inadequacy of the warning."' The court in Palmer considered the
silence of Congress on this specific issue persuasive due to the legisla-
ture's common practice of expressly and specifically barring these types
of suits in other federal acts, thus leaving congressional intent free from
question."

9

These three courts also were in agreement that Congress intended to
occupy the field of cigarette labeling and advertising, but that field did
not include private "rights and remedies traditionally defined solely by
state law.""10 Under the traditional preemption doctrine analysis, the is-
sues remaining for decision were whether there existed an 'actual conflict'
between the state and the federal laws so that enforcement of the federal
law would be physically impossible"1 and whether the state law existed
as an obstacle to the fulfillment of the purposes behind the federal law."'
The court in Palmer recognized this procedure and conducted its analysis
accordingly. The courts in Roysdon and in Cipollone, however, commin-
gled the language of these two tests. Both courts held that state tort
claims 'actually conflict' with the given purposes of the Act. Notwith-

213. Id.
214. Id.
215. Id. at 1179-80.
216. Id. at 1180.
217. Id.
218. Id. at 1174.
219. Id.
220. 789 F.2d at 186.
221. 373 U.S. at 142-43.
222. 312 U.S. at 67.
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standing this confused language, a reasonable conclusion from the en-
tirety of both courts' discussions is that they were applying the 'frustra-
tion of purposes test' and not the 'impossibility' test. Thus, the three
courts were in agreement that the coexistence of the Act and common law
tort claims was not an impossibility.

The remaining issue is whether the common law tort claims were an
obstacle to the purposes that Congress sought to achieve in the enforce-
ment of the Act. The court in Cipollone found that the allowance of com-
mon law tort claims would frustrate the balance between "warning the
public of the hazards of cigarette smoking and protecting the interests of
the national economy.""13 The court in Roysdon found that these dam-
ages would, in effect, stand as an obstacle to ensuring the uniformity of
labeling."" The court in Palmer disapproved of the reasoning in Roysdon
and Cipollone regarding this issue and held that the imposition of tort
damages would not frustrate or obstruct the Act's purposes.2 In essence,
the courts in Roysdon and Cipollone equated a successful common law
tort claim with a requirement or prohibition, thereby mandating nonuni-
form warning labels. For the reasons discussed below, such an assump-
tion, although seemingly valid on its face, fails when confronted with a
more thorough analysis.

The primary purpose of a state tort action is to provide compensation
to an injured plaintiff.22" Although compensation may indirectly alter the
future conduct of a defendant, its purpose is nonetheless to compensate.
A successful tort action in the context of these cases would not force a
cigarette manufacturer to alter or supplement its warning label; it merely
presents the manufacturer with a choice: The manufacturer may elect to
supplement its label or to continue to use the same label and pay com-
pensation to injured plaintiffs as a cost of doing business.2"7 A manufac-
turer's election to provide an additional warning label would not obstruct
Congress' goal of uniform labeling among the states; the label provided
for by Congress will still be present and uniform on all cigarette packages
from state to state.

Palmer should be recognized as a decision that comports with congres-
sional intent without absolutely denying a plaintiff the opportunity to
bring a claim. Because of the presumably adequate federal warning al-
ready required, a plaintiff will find negligence extremely difficult to prove
as a practical matter. In this situation, the burden of proving proximate
cause between an allegedly inadequate warning and an injury will be very

223. 789 F.2d at 187.
224. 623 F. Supp. at 1190-91.
225. 633 F. Supp. at 1179.
226. See 464 U.S. at 276 (Powell, J., dissenting).
227. 736 F.2d at 1541.
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high-seemingly insurmountable. The stringent burden of proof placed
on a plaintiff will provide additional protection to the national economy
with regard to the tobacco industry. Thus, Palmer allows a plaintiff his
day in court, while at the same time preserving the purposes behind the
federal Act.
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