COMMENT

The Education for All Handicapped
Children Act: The Benefits and Burdens of
Mainstreaming Capable Handicapped
Children in a Regular Classroom
1.

A.

INTRODUCTION

History of Educating Handicapped Children

The Education for All Handicapped Children Act' provides federal
funds to assist state and local agencies in educating handicapped children.2 The Act conditions funding upon a state's compliance with certain
goals and procedures.3 The purpose of the Act is to promote the education of handicapped children.' Congress passed the Act in response to
their perception that a majority of handicapped children in the United
States received little or no education."
Congress first addressed the issue of educating the handicapped in 1966
when it amended the Elementary and Secondary Education Act of 1965.1
The amended 1965 Act established a grant program to assist states in
1.
2.
3.
4.

20 U.S.C. §§ 1400-1461 (1982 & Supp. I1
Id. § 1400(b)(8) (1982).
Id. § 1411.
Id. § 1400(c).

1985).

5. Id. § 1400(b)(3) & (4). "[Handicapped children] were either totally excluded from
schools or [were] sitting idly in regular classrooms awaiting the time when they were old
enough to 'drop out.'" Hendrick Hudson Dist. Bd. of Educ. v. Rowley, 458 U.S. 176, 179
(1982) (quoting H.R. RPt. No. 332, 94th Cong., 1st Sess. 2 (1975)).
6. Elementary and Secondary Education Act of 1965, Pub. L. No. 89-10, 79 Stat. 27 (as
amended by Elementary and Secondary Education Amendments of 1966, Pub. L. 89-750, §
161, 80 Stat. 1204 (repealed 1970)).
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initiating, expanding, and improving projects and programs for educating
handicapped children. 7 Congress repealed this grant program in 1970 and
enacted the Education of the Handicapped Act s which established a grant
program similar in purpose to the Elementary and Secondary Education
Act of 1965. Neither the 1966 nor 1970 legislation contained specific
guidelines for state use of grant funds. 10 Congress established these two
Acts to stimulate the states to develop educational resources and to assist
the states in training personnel to educate the handicapped."1
In 1974 Congress increased federal funding for the education of the
handicapped.12 For the first time Congress required recipient states to
adopt a program that provided full educational opportunities to all handicapped children because Congress was not satisfied with the progress of
the states under the earlier legislation.'8 Two district court decisions,
which held that handicapped children should have access to a public education, also influenced Congress."
Congress enacted the 1974 statute as an interim measure in order to
provide time to decide if additional federal assistance was required to enable the states to provide for the needs of handicapped children.15 During
this year of study Congress passed the Education for All Handicapped
Children Act of 1975.'s
B. Purpose and Provisions of the Education for All HandicappedChildren Act
To qualify for federal financial assistance under the Act, a state must
show that it "has in effect a policy that assures all handicapped children
the right to a free appropriate public education.' 7 The Act defines 'free
appropriate public education' as:
7. Elementary and Secondary Education Amendments of 1966, Pub. L. No. 89-750, §
161, 80 Stat. 1204 (repealed 1970).
8. Education of the Handicapped Act, Pub. L. No. 91-230, 84 Stat. 175 (1970) (codified
at 20 U.S.C. §§ 1401-1461 (1982 & Supp. III 1985)).
9. Id.
10. Hendrick Hudson Dist. Bd. of Educ. v. Rowley, 458 U.S. 176, 180 (1982).
11. See S. REP. No. 168, 94th Cong., 1st Sess. 5, reprinted in 1975 U.S. CODE CONG. &
ADMIN. NEws 1425, 1429.
12. Education Amendments of 1974, Pub. L. No. 93-380, § 608, 88 Stat. 579, 583 (codified at 20 U.S.C. §§ 1400-1402 (1982 & Supp. III 1985)).
13. Id.
14. Mills v. Board of Educ., 348 F. Supp. 866, 873-74 (D.C. 1972); Pennsylvania Ass'n for
Retarded Children v. Pennsylvania, 334 F. Supp. 1257, 1258 (E.D. Pa. 1971).
15. Hendrick Hudson Dist. Bd. of Educ. v. Rowley, 458 U.S. 176, 180 n.2 (1982).
16. Education for All Handicapped Children Act of 1975, Pub. L. No. 94-142, 89 Stat.
773 (codified at 20 U.S.C. §§ 1405, 1406, 1411-20, 1453 (1982 & Supp. I1 1985)).
17. 20 U.S.C. § 1412(1) (1982).
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special education and related services which (A) have been provided at
public expense, under public supervision and direction, and without
charge, (B) meet the standards of the State educational agency, (C) include an appropriate preschool, elementary, or secondary school education in the State involved, and (D) are provided in conformity with the
individualized education program required under section 1414(a)(5) of
this title.19
The policy of providing a handicapped child with a 'free, appropriate,
public education' must be reflected in a state plan that is submitted to
and approved by the Secretary of Education.19 The state plan must provide the programs, goals, and timetables that the state intends to use in
educating a handicapped child.20 The states must "to the maximum extent appropriate' 2 1 place handicapped children in classrooms "with children who are not handicapped.""2 The Act defines handicapped children
as "mentally retarded, hard of hearing, deaf, speech or language impaired,
visually handicapped, seriously emotionally disturbed, orthopedically impaired, or other health impaired children, or children with specific learning disabilities.""12
Although Congress expressed a preference for mainstreaming handicapped children in the same classroom with nonhandicapped children, it
recognized that regular classrooms would not be the appropriate setting
for the education of many handicapped children." The Act expressly acknowledges that "the nature or severity of the handicap [may be] such
that education in regular classes with the use of supplementary aids and
services cannot be achieved satisfactorily.'2 5 The Act requires special
educational services for children "regardless of the severity of their
26
handicap.'
States should tailor the 'free, appropriate, public education' the Act requires to the specific needs of a handicapped child through an 'individual
educational program' (IEP).27 A qualified representative of the local educational agency prepares the IEP at a meeting with the parents or guardian of the child, the child's teacher(s), and, when appropriate, the child.2
18.
19.
20.
21.
22.
23.
24.
25.
26.
ment
27.
28.

Id.
Id. § 1401(18).
Id. § 1413.
Id.
Id. § 1412(5).
Id.
Id. § 1401(1).
See 458 U.S. at 181 n.4.
20 U.S.C. § 1412(5)(b) (1982). See, e.g., St. Louis Development Disabilities TreatCenter Parents' Ass'n v. Mallory, 767 F.2d 518 (8th Cir. 1985) (applying § 1412(5)(b)).
20 U.S.C. §§ 1412(2)(C). 1414(a)(1)(A) (1982).
Id. §§ 1401(18), 1414(a)(5).
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IEPs are written documents that contain:
(A) a statement of the present levels of educational performance of such
child, (B) a statement of annual goals, including short-term instructional
objectives, (C) a statement of the specific educational services to be pro-

vided to such child, and the extent to which such child will be able to
participate in regular educational programs, (D) the projected date for
initiation and anticipated duration of such services, and (E) appropriate
objective criteria and evaluation procedures and schedules for determining, on at least an annual basis, whether instructional objectives are being achieved."
The Act also imposes extensive procedural requirements upon states
that receive federal funds."0 The state must notify the parents or guardians of a handicapped child of any proposed change in an IEP and must
allow them to bring a complaint about "any matter relating to" the evaluation." The Act requires states to resolve complaints regarding IEPs or
the entitlement to a 'free, appropriate, public education' at an impartial
due-process hearing.32 If states hold initial hearings at the local or regional level, the Act allows parents or guardians to appeal the decision to
the state educational agency.33 After appealing, any party has "the right
to bring a civil action with respect to the complaint . . . in any State

court of competent jurisdiction or in a district court of the United States
without regard to the amount in controversy." 3' When a court reviews the
complaint, the Act provides that the court "shall receive the records of
the [state] administrative proceedings, shall hear additional evidence at
the request of a party, and, basing its decision on the preponderance of
the evidence, shall grant such relief as the court determines is
appropriate."35
Under the Act, states have the primary responsibility for developing
and executing educational programs for handicapped children.3 6 The Act,
however, imposes requirements that states must follow to discharge this
responsibility.37 Congress assured that the states would comply with the
provisions of the Act by permitting the withholding of federal funds when
it determines that a state or local agency has not satisfied the require29.
30.
31.
32.
33.
34.
35.
36.
37.

Id.
Id.
Id.
Id.
Id.
Id.
Id.
Id.
Id.

9 1401(19).
9 1415.
99 1415(b)(1)(D) and (E).
9 1415(b)(2).
9 1415(c).
9 1415(e)(2).
9 1414(a).
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ments of the Act" and by providing for judicial review."
C.

The Standard of Judicial Review Under the Act

Until 1982 the Supreme Court had not had the opportunity to review
the Act.4 0 In that year, however, Hendrick Hudson District Board of Education v. Rowley"l came before the court. The Court gave a brief overview of the Act' 2 and interpreted several provisions of the Act. 4s In particular, the Court interpreted 20 U.S.C. § 1415(e)." This section of the
statute deals with the Act's judicial review provisions requiring that the
reviewing court, upon appeal, "receive the records of the [state] administrative proceedings, . . . hear additional evidence at the request of a
party,. . . bas[e] its decision on the preponderance of the evidence, [and]
. ..grant such relief as the court determines . . . appropriate.' '
The provision that a reviewing court base its decision on the 'preponderance of the evidence' is not an invitation to the courts to substitute
their own beliefs surrounding educational policy for those of educational
agencies.4 The Court believed that the responsibility for formulating the
education program for a handicapped child and choosing the educational
method most suitable to the child's needs should be left to the state and
local educational agencies who must act in cooperation with the parents
or guardians of the child.' 7 The Act specifically mandates this
8
requirement.'
The statutory authorization that gives the court the power to grant
"such relief as the court determines is appropriate"' 4 must be read in
reference to the procedural obligations the Act imposes upon the states.50
If a state receives funds under the Act, a reviewing court should interpret
what is 'appropriate' by determining whether the state has complied with
the Act's procedural provisions.8 1 The reviewing court does not determine
whether the state has provided the child an 'appropriate' education in a

38.
39.
40.
41.
42.
43.
44.
45.
46.
47.
48.
49.
50.
51.

20 U.S.C. §§ 1414(b)(2)(A), 1416 (1982).
Id. See 20 U.S.C. § 1415(e) (1982).
Hendrick Hudson Dist. Bd. of Educ. v. Rowley, 458 U.S. 176, 186 (1982).
458 U.S. 176 (1982).
Id. at 179-84.
Id. at 187-210.
Id. at 205-07.
20 U.S.C. § 1415(e)(2) (1982).
458 U.S. at 206.
Id. at 207.
20 U.S.C. § 1413 (1982 & Supp. I1 1985).
Id. § 1415(e)(2).
458 U.S. at 206.
Id,
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subjective sense." Formulating and implementing a child's special education program is a matter left to the states.53 In other words, the reviewing
court may only review procedural aspects.
A court, therefore, should make two inquiries in suits brought under 20
U.S.C. § 1415(e)(2): "First, has the State complied with the procedures
set forth in the Act? And second, is the individualized educational program (IEP) developed through the Act's procedures reasonably calculated
to enable the child to receive educational benefits? ' 64 Once a court determines that a state has met these requirements, the state has complied
with its obligation under the Act, and the court cannot require more. 5'
In explaining the first inquiry, the Court cautioned that reviewing
courts lack the "specialized knowledge and experience"" necessary toresolve "persistent and difficult questions of educational policy."'5 The
Court believed that Congress shared that view when it passed and implemented the Act.'8 Congress' intent was not that the Act take the place of
state primacy in the educational field, but that the Act assist the states in
this area by providing them funds to implement their educational policies.' 9 Therefore, after a reviewing court determines that the Act's procedural requirements have been met, states are to resolve questions of
methodology.60
D.

Specific Provisions Concerning Mainstreaming Under the Act

20 U.S.C. § 1412(5)(B) establishes the mainstreaming provisions under
the Act. Specifically the Act states:
[A] State shall demonstrate to the Secretary that the following conditions are met: (5)The State has established... (B) procedures to assure
that, to the maximum extent appropriate, handicapped children, including children in public or private institutions or other care facilities, are
educated with children who are not handicapped, and that special classes, separate schooling, or other removal of handicapped children from
the regular educational environment occurs only when the nature or severity of the handicap is such that education in regularclasses with the
52. Id. at 207.
53. Id.

54. Id. at 206-07.
55. Id. at 207.
56. Id. at 208 (quoting San Antonio Indep. School Dist. v. Rodriguez, 411 U.S. 1, 42
(1973)).

57. Id.
58. Id. at 203.
59. Id.

60. Id.
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use of supplementary aids and services cannot be achieved satisfactorily
0I

The Act contains two requirements under its mainstreaming provision:
First, the handicapped child has to be mainstreamed to the 'maximum
extent appropriate,' and second, a handicapped child can only be removed from a regular classroom environment when the 'nature and severity of his handicap, is such that he cannot be satisfactorily educated in
regular classes even with the use of supplementary aids and services."
Congress has interpreted 'maximum extent appropriate' to mean that a
handicapped child must be educated with his nonhandicapped peers in a
regular classroom to the highest degree possible for that particular
child." The participants who create the IEP for the handicapped child
establish the degree to which the handicapped child is capable of being
mainstreamed." Their decision is based solely upon the child's needs."
The overriding factor (concerning placement in a regular classroom) that
the participants must consider in promulgating the IEP is that they must
make each placement decision individually." Therefore, the word 'appropriate' has a subjective definition that will change as applied to the needs
of each child.
Congress has defined 'nature and severity' to be an instance when a
handicapped child is so disruptive in a regular classroom that the education of other students is significantly impaired. 7 Basically, if a handicapped child could receive no educational benefits from being placed in
an integrated classroom environment, the creators of the IEP, the school
agencies, and the courts all agree that the child suffers from a handicap
that is so severe he may not be a candidate for placement in a regular
classroom environment."
Once the creators of the IEP determine that a regular, integrated classroom is the 'maximum extent appropriate' for a particular child, the
school must place that child in a regular classroom with nonhandicapped
children and not just in the same school with nonhandicapped children.
This statement is supported by a court's definition of 'regular educational
environment' as it is used in 20 U.S.C. § 1412(5)(B),69 by the inclusion of

61. 20 U.S.C. 8 1412(5)(b) (1982) (emphasis added).
62. Id.
63. 34 C.F.R. 88 300.550-.552 (1986).
64. 20 U.S.C. § 1401(19) (1982).
65. 34 C.F.R. § 300.552 (comment) (1986).
66. Id.
67. Id.
68. See St. Louis Developmental Disabilities Treatment Center Parents' Ass'n v. Mallory, 767 F.2d 518 (8th Cir. 1985).
69. See Burger v. Murray County School Dist., 612 F. Supp. 434, 436 (N.D. Ga. 1984).
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'special education' and 'related service' in the Act,' 0 and by congressional
1
intent as indicated by the legislative history.'
In Burger v. Murray County School District'2 the court defined a 'regular educational environment' to mean a regular classroom in either a
public or private school that integrates nonhandicapped children with
their handicapped peers. 8 The court specifically held that a 'regular educational environment' cannot be interpreted to mean a segregated classroom that is located in a school building where nonhandicapped children
are educated." Therefore, the only time a handicapped child may be denied the right to placement in a regular classroom environment is when
the 'nature and severity' of his handicap prevents such placement. Consequently, there is nothing in the statute to uphold the idea that a child can
be mainstreamed to the 'maximum extent appropriate' by placement in
the same school with other nonhandicapped children as opposed to the
same classroom with nonhandicapped children. 75
Under the Act a child is entitled to a 'free, appropriate, public education' that is comprised of 'special education' and 'related services'
designed to meet the handicapped person's unique needs.' 'Special education' is defined as "specifically designed instruction, at no cost to parents or guardians, to meet the unique needs of a handicapped child, including classroom instruction. . . . "" According to 20 U.S.C. § 1401(17),
'related services' means:
transportation, and such developmental, corrective, and other supportive
services (including speech pathology and audiology, psychological services, physical and occupational therapy, recreation, and medical and
counseling services, except that such medical services shall be for diagnostic and evaluation purposes only) as may be required to assist a handicapped child to benefit from special education, and includes the early
78
identification and assessment of handicapping conditions in children.
The court in Tokarcik v. Forest Hills School District's held that be70. 20 U.S.C. §§ 1401(16), (17) (1982).
71. H.R. REP. No. 341-39, 94th Cong., 1st Sess. 99 (1975).
72. 612 F. Supp. 434 (N.D. Ga. 1984).
73. Id. at 436.
74. Id.
75. Mark A. v. Grant Wood Area Educ. Agency, 795 F.2d 52 (8th Cir. 1986); Department
of Educ. v. Katherine D., 727 F.2d 809 (9th Cir. 1983), cert. denied, 471 U.S. 117 (1985);
Tokarcik v. Forest Hills School Dist., 665 F.2d 443 (3d Cir. 1981), cert. denied, 458 U.S.
1121 (1982); Espino v. Besteiro, 520 F. Supp. 905 (S.D. Tex. 1981).
76. 20 U.S.C. § 1401(18) (1982).
77. Id. § 1401(16).
78. Id. § 1401(17).
79. 665 F.2d 443 (3d Cir. 1981), cert. denied, 458 U.S. 1121 (1982).
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cause 'special education' specifically includes instruction in the regular
classroom, 'related services' are sometimes necessary to supplement a regular classroom environment so the child can benefit from that environment.8 0 Therefore, an 'appropriate' education for a handicapped child
who is able to be mainstreamed to the 'maximum extent appropriate' in a
regular classroom environment may include 'special education' or 'related
services' as a requirement to his placement in that regular classroom. To
further support this point, 20 U.S.C. § 1412(5)(B) of the Act, the mainstreaming provision specifically deals with 'related services.' 81 This mainstreaming provision requires states to facilitate "education in regular classes with the use of supplementary aids and services" 82 to the greatest
extent possible.8 ' In other words, the word 'service' in 20 U.S.C. §
1412(5)(B) means a 'related service.'" In many instances, unless a 'special
service' or 'related service' is provided for a handicapped child in a regular classroom, the child would not benefit from the classroom because he
could not be present in the classroom.8 5 Furthermore, if the only reason a
handicapped child is denied his right to be in a regular classroom environment is because the educational agency fails to provide him with a
'special service' or 'related service,' that child is denied a 'free, appropriate, public education' because the child is denied the right to exercise the
mainstreaming provision of the Act."6 Without this right, the education is
not appropriate.87
Although a handicapped child is entitled to a 'free, appropriate, public
education' under the Act, this does not mean that he is entitled to the
best education possible." In Rowley, the Supreme Court held that the
Act did not require states to furnish every special service that would be
necessary to maximize a handicapped child's potential.88 The Court believed that Congress did not intend to place such a heavy burden on the

80. Id. at 455.
81. 20 U.S.C. § 1412(5)(b) (1982).
82. Id.
83. 665 F.2d at 457. See 34 C.F.R. § 300.550 (1986).
84. 665 F.2d at 457.
85. Id. See also Department of Educ. v. Katherine D., 727 F.2d 809 (9th Cir. 1983), cert.
denied, 471 U.S. 1117 (1985); Espino v. Besteiro, 520 F. Supp. 905 (S.D. Tex. 1981).
86. 665 F.2d at 457.

87. Id.
88. Rowley, 458 U.S. at 198; Mark A. v. Grant Wood Area Educ. Agency, 795 F.2d 52, 54
(8th Cir. 1986); Katherine D., 727 F.2d at 813; Springdale School Dist. v. Grace, 693 F.2d
41, 43 (8th Cir. 1982); Espino v. Besteiro, 520 F. Supp. 905, 912 (S.D. Tex. 1981); Pinkerton
v. Moye, 509 F. Supp. 107, 113 (W.D. Va. 1981). See also Note, Enforcing the Right to An
"Appropriate" Education: The Education for All Handicapped Children Act of 1975, 92
HARv. L. REV. 1103, 1125 (1979)
89. 458 U.S. at 199.
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states. 90 The Court held that the Act does not even require a state to
maximize a handicapped child's potential commensurate with the opportunities it offers to a nonhandicapped child. 1 The "basic floor of opportunity""2 provided to a handicapped child under the Act includes an individually designed program that will educationally benefit the
handicapped child. 93 The individually designed program includes access
to 'related services' and 'specialized education.'H The Act contemplates a
standard between the best possible education and merely placing handicapped children in regular classrooms with no special assistance.95 Although 'appropriate' does not mean 'best,' it also does not mean merely
'adequate. '"
The congressional intent surrounding the Act further supports the contention that once an IEP evaluation determines that a child can, to the
maximum extent appropriate, be educated in a regular classroom environment, the school agencies must provide that child with that classroom
environment and not just place him in the same school in a separate
classroom.' Congress indicated that states should integrate those children who can be integrated into regular classes, either fully or partially,
with nonhandicapped children.8 Congress did not show any intent to allow an educational agency to fulfill its obligations of providing a 'free,
appropriate, public education' to a handicapped child merely by placing
that child in the same school, but in a separate classroom, unless the 'nature and severity' of the handicap intervenes.
II.

APPLICATION OF THE MAINSTREAMING PRINCIPLES

Situations sometimes arise in which a handicapped child is capable of
placement in a regular classroom environment if the state provides 'special education' or a 'related service.' An education agency, however, may
not already provide such 'special education' or 'related service' in a regular classroom. May the state be relieved of its duty to mainstream the
handicapped child into a regular classroom if the state does not, at the
present time, provide such a 'related service' in a regular classroom, or
does the Act mandate that the educational agency provide this 'special
education' or 'related service' in all situations regardless of the burdens
90. Id.
91. Id. at 198-200.
92.
93.
94.
95.
96.
97.

Id. at 201.
Id.
Id. See 34 C.F.R. § 300.346(c) (1986).
See Espino v. Besteiro, 520 F. Supp. 905, 912 (S.D. Tex. 1981).
See id. at 913.
H.R. REP. No. 341-39, 94th Cong., 1st. Sess. 99 (1975).

98. Id.
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placed upon the state?
The courts that have ruled on this issue have applied various tests that,
when analyzed, reveal some form of economic consideration." The Court
of Appeals for the Ninth Circuit followed the Court of Appeals for the
First Circuit in applying a balancing test that weighs the child's needs
against the realities of limited public funding. 00 Department of Education v. Katherine D. 101 concerned an eight-year-old girl who was capable
of being mainstreamed to the 'maximum extent appropriate' in a regular
classroom with her nonhandicapped peers. 02 The child, however, needed
a 'related service' that the local school did not provide.'" She suffered
from an affliction that required the cleansing of a tracheostomy tube several times a day. If someone did not clean the tube, the child would suffocate. The Department of Education determined that the public school
need not provide the service of cleansing the tube.'" Therefore, this decision denied the child the right to be present in a regular classroom where
she could interact with her nonhandicapped peers.100 Prior to this action
the parents had always incurred the costs of sending the child to a private
school.'" The Ninth Circuit ruled that the school agency must provide
the 'related service' and, if the education agency failed to offer the service
to a child who had clearly demonstrated her ability to function in a normal classroom environment, the educational agency must pay the costs of
private placement until it devised an appropriate program containing the
needed 'related service.'107 In applying this balancing test, the court noted
that mainstreaming was fundamental to the scheme and purpose of the
Act, and denying mainstreaming to a child who is capable of being mainstreamed to the 'maximum extent appropriate' in a regular classroom
with his nonhandicapped peers constitutes discrimination and a denial of
99. See, e.g., Department of Educ. v. Katherine D., 727 F.2d 809 (9th Cir. 1983), cert.
denied, 471 U.S. 1117 (1985); Tokarcik, 665 F.2d at 443; Espino v. Besteiro, 520 F. Supp.

905 (S.D. Tex. 1981); see also Rowley, 458 U.S. 176 (the Court espoused no economic test
but gave an excellent example of a school agency providing related services that previously
were not offered).
100. Department of Educ. v. Katherine D., 727 F.2d 809, 814 (9th Cir. 1983), cert. denied, 471 U.S. 1117 (1985) (following Doe v. Anrig, 692 F.2d 800, 806 (1st Cir. 1982)). Anrig
was overruled on other grounds sub nom. Doe v. Brookline School Comm., 722 F.2d 910 (Ist
Cir. 1983) to the extent that Anrig can be read as construing 20 U.S.C. § 1415(e)(3) to
preempt judicial powers of equity and to establish in their stead an absolute freeze on interim placement, program, and services. 722 F.2d at 917.
101. 727 F.2d 809 (9th Cir. 1983), cert. denied, 471 U.S. 1117 (1985).
102. Id. at 815.
103. Id. at 812.
104. Id.
105. Id. at 815-16. See 20 U.S.C. § 1412(5)(b) (1982).
106.

727 F.2d At 819.

107. Id. at 818.
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a "free, appropriate, public education."' 08 The school agency argued that
budgetary constraints would limit its ability to provide this service to the
child. 10 9 The court ruled that this particular 'related service' was the very
type that Congress believed should be included within the category of
'related services' because it was the "basic floor of opportunity"" 0 that is
contained in the Act to provide educational benefit to the handicapped
child."' Therefore, the court's holding indicates that the benefit of receiving a 'free, appropriate, public education' outweighs the burden of providing the 'related service.'112
The Federal District Court for the Southern District of Texas applied a
similar balancing test in Espino v. Besteiro."18 Using this test, which only
applies to handicapped children who are not being mainstreamed to the
'maximum extent appropriate,' the court must ask the following question:
Whether a 'related service' that is needed to mainstream the child to the
'maximum extent appropriate' in a regular classroom that the school
agency does not presently provide is "a reasonably appropriate accommodation in that it provides for [a child's) special needs 'to the maximum
extent practicable' and consistent with the mainstreaming provisions of
the Act."' 1' In reaching a 'reasonable accommodation,' a court must balance the important personal needs of the particular child against the realities of limited funding.'1
Espino concerned a seven-year-old handicapped boy who could neither
dissipate nor conserve heat. He had to be in a temperature-controlled environment to prevent his developing respiratory infections. Because of
this limitation, he had little opportunity to interact with other children.
The school agency, upon evaluation of the boy's IEP, recommended that
he be placed in a regular classroom and educated with nonhandicapped
children."' Placement in a regular classroom would have mainstreamed
the child to the 'maximum extent appropriate.' No school in the district,
however, provided air conditioning in the regular classroom; therefore,
there was no classroom with a temperature-controlled environment. In order to be mainstreamed to the 'maximum extent appropriate,' the boy
needed air conditioning.' The court ruled that providing air condition-

108.
109.
110.
111.
112.
113.
114.

Id. at 817-18 (quoting Tokarcik, 665 F.2d at 458).
Id. at 813.
Id. at 814.
Id. at 813-14.
Id. at 815-16.
520 F. Supp. 905 (S.D. Tex. 1981).
Id. at 911-12 (citing Pinkerton v. Moye, 509 F. Supp. 107, 112-13 (W.D. Va. 1981)).
115. Id.
116. Id. at 907.
117. Id. at 911-12.
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ing in this situation was a 'supplementary aid or service.'118
Instead of air conditioning the classroom or the school, the school
agency built a small air-conditioned cubicle for the boy and placed it inside the regular classroom. The cubicle was to provide the temperaturecontrolled, integrated environment that his IEP required."" Upon examination, the court ruled that this procedure did not mainstream the child
to the 'maximum extent appropriate' and that the cubicle was not a 'reasonably appropriate accommodation' because it did not provide for the
boy's special needs 'to the maximum extent practicable." 2 0 The child was
not mainstreamed to the 'maximum extent appropriate' because the cubicle had a "concomitant isolative effect"2 on the boy that prevented interaction with his nonhandicapped peers.' 1
In deciding that the cubicle was not a reasonable accommodation because of its impracticability the court considered several factors. First,
the court examined the monetary burden that this method would place
upon the school agency if it provided the boy with an air-conditioned
classroom. 22 The court considered the cost of air conditioning the classroom in relation to the amount of federal funds the school agency received and the school agency's total budget. 2 3 The court found the cost
of air conditioning the classroom to be minimal in relation to the federal
funds the school received and the total budget of the school agency."2'
The court, therefore, believed that the costs of providing an air conditioned classroom would not be prohibitive.'" 5 Last, the court analyzed the
school agency's contention that a fully air-conditioned classroom for the
boy would lead to complaints of unequal treatment by other children,
their parents, and other teachers who did not receive air conditioning."
There was no evidence, however, to suggest that the other children, their
parents, or other teachers had complained.'2 7 The court held that a
purely theoretical risk of complaints by parents or teachers was insufficient to prevent the boy from receiving an education with his peers to the
'maximum extent appropriate.12 8 This purely theoretical complaint could
not rightfully justify segregating the boy from his classmates in a
118. Id. at 911.
Id. at 907.
Id. at 911.
Id. at 912.
Id.
Id.
Id.
Id.
Id.
127. a.
128. Id.
119.
120.
121.
122.
123.
124.
125.
126.
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cubicle.1 2'
When the court balanced the need for an air-conditioned environment
in which the boy could interact effectively with his nonhandicapped peers
against the costs to the school agency of providing the boy with this service, it found that the cubicle had a 'concomitant isolative effect' on the
boy and did not represent a 'reasonable accommodation' that would result from the fiscal impracticability of providing the boy an air-conditioned environment to the 'maximum extent appropriate.'""
The Court of Appeals for the Third Circuit has applied the 'compelling
educational justification test' to situations in which a child was not being
mainstreamed to181the 'maximum extent appropriate' due to the need for a
'related service.' The test contains three basic factors that a court must
U The first consideration is the burden on the teacher, that is,
consider. 12
whether the services required cause the teacher to neglect the needs of
other students.1 " The second consideration is whether providing the 'related service' will disrupt normal classroom activities.'" The last consideration is whether providing the 'related service' places a financial burden
on the school agency that would cause the school agency to divert funds
from regular programs for the handicapped so the agency could provide
the 'special services' to an individual handicapped child.1 '3 If all three of
these factors are not present in a given situation, the courts have no right
to deny a child access to a regular, public classroom because there is no
'compelling educational justification."" Denying the child access is discriminatory and does not provide the child with a 'free, appropriate, public education' as provided for in the Act.183'
Tokarcik concerned a ten-year-old girl who could not voluntarily empty
her bladder.'" Intermittent catheterization was necessary every four
hours. The school agency refused to provide the child with the necessary
daily catheterization. The school agency contended that catheterization
was not a 'related service,' and, therefore, they did not have to provide it.
The agency suggested that the child. attend a home-bound program because of her need for catheterization. 16 ' To be mainstreamed to her 'maxi129.
130.
131.
1976).
132.
133.
134.
135.
136.
137.
138.
139.

Id.
Id.
Tokarcik, 665 F.2d at 458. See also Hairston v. Drosick, 423 F. Supp. 180 (W.D. Va.
665 F.2d at 458.
Id.
Id.
Id.
Id. at 455.
Id. at 458.
Id. at 444.
Id. at 445.
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mum extent appropriate,' the child should have been placed in a regular
classroom environment. 14 0 The court ruled that catheterization was a 'related service' under 20 U.S.C. § 1401(17)141 and the school must provide it
to the child so that she could be mainstreamed to the 'maximum extent
14S
appropriate.'
Upon applying the test the court found that there was no 'compelling
educational justification' to deny the child the right to be mainstreamed
in the regular classroom. 48 Catheterization would place no burden on the
teacher because the school nurse would provide the service.14" The court
believed that catheterization would have no serious potential for disrupting the handicapped child's nonhandicapped peers in their educational environment.1 '4 The court also found that catheterization would
not place an undue burden on the school's finances." Catheterization
would require very little time each day.14' The court would not require
the school agency to allocate funds to provide the service because the
school nurse already on duty could provide the 'related service." 4 8 Furthermore, if the school wished to hire a part-time nurse's aide to perform
14
the 'related service' of catheterization, the expense would be minimal. 9
There were simply no legitimate grounds, either educational or fiscal, for
denying the handicapped child the right to participate in a regular classroom setting.'"
The court also looked for alternatives to providing the service, either by
providing a home-bound program in which the child would not be mainstreamed or by placing the child in a special class for the handicapped
where she could be only partially mainstreamed during recess and lunch
periods, and found that providing the catheterization was the most costeffective alternative.'' The child, to receive a 'free, appropriate, public
education,' would have to be provided with one of these alternatives.
Clearly, providing the 'related service' was the best alternative because it
was the least expensive alternative and placed the child in a position in
which she would be educationally benefited to the greatest extent because
140.
141.
142.
143.

Id. at 458.
Id. at 446. See 20 U.S.C. § 1401(17) (1982); 34 C.F.R. 300.13(a) (1986).
665 F.2d at 458.
Id.

144. Id.
145.

Id.

146. Id. at 456-58.
147. Id. at 456.
148. Id.
149. Id.

150. Id. at 458.
151.

.

152. Id.

MERCER LAW REVIEW

[Vol. 38

she would attend school in a regular classroom and interact with her
153
peers.
In Mark A. v. Grant Wood Area Education Agency,'" the Court of
Appeals for the Eighth Circuit applied the mainstreaming provisions
under the Act in a different manner. The Eighth Circuit ruled that when
a child can be mainstreamed to the 'maximum extent appropriate' in a
regular classroom with her nonhandicapped peers, and the school does
not at the time provide the 'special education' or the 'related services' the
child needs, the school agency is not required to place the child in a regular classroom, but may satisfy the Act's requirements by placing the child
in the same school with her nonhandicapped peers. 15
Mark A. concerned a six-year-old handicapped girl, Alleah A., who suffered from alternating estropia (crossed eyes), nystogmes (oscillation of
the eyeballs), microcephaly (abnormal smallness of the head), and athetoid cerebral palsy. She had been successfully educated with her peers at
an integrated, private preschool. Upon review of the child's individualized
education program (IEP), the school agency recommended placement in a
preschool developmental class that would not have provided integration
with nonhandicapped children.'" The court ruled that the mainstreaming
provisions of the Act are satisfied when a child who is capable of being
mainstreamed to the 'maximum extent appropriate' in a regular classroom is educated in the same school with her nonhandicapped peers, and
not in the same classroom with them."7 The court did not place the child
in an integrated public preschool education program." Because the state
153. Id.
154. 795 F.2d 52 (8th Cir. 1986).

155. Id. at 54.
156. Id. at 53.
157. Id. at 53-54. Alleah was capable of being mainstreamed to the 'maximum extent
appropriate' in a regular classroom with nonhandicapped children. 20 U.S.C. § 1412(5)(b)
provides that when a child is capable of being mainstreamed to the 'maximum extent appropriate' in a regular classroom with nonhandicapped children, the child must be mainstreamed unless the 'nature and severity' of the child's handicap would prevent placement
in a regular environment through the use of supplementary aids or services. Id. There was
no evidence to suggest that Allesh met this exception. 795 F.2d at 53-54.
158. 795 F.2d at 54. Through this decision the court denied Alleah a 'free, appropriate,
public education' specifically provided for in 20 U.S.C. § 1401(17). A 'free, appropriate, public education' is comprised of 'special education' and 'related services' designed to meet the

handicapped child's educational needs. See supra notes 68-86 and accompanying text. 'Special education' specifically includes classroom instruction. 20 U.S.C. § 1401(16) (1982). 'Related services' provide a handicapped child with supportive aids not related to the educational process. Id. § 1401(17). The 'special education' and 'related services' will vary
according to the unique needs of the child. Id. § 1401(18). Therefore, an 'appropriate' education for a handicapped child who is capable of being mainstreamed to the 'maximum
extent appropriate' in a regular classroom environment, like Alleah, may include 'special
education' or 'related services' as a requirement to her placement. Under the Education for
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did not provide for such a program at the time, the court held that the
needs of the child to be integrated into the mainstream did not compel
the state to establish an integrated preschool program. 1s" In reaching this
decision, the court did not follow other courts of appeal that applied a
balancing test to determine the feasibility of providing a 'related service'
or 'special education' for a handicapped child when the school district did
not offer the service at the time litigation began. Even though the court
did not give the child her right to be mainstreamed,'" the court ruled
that the educational authority met the requirements of the Act.1''
III. THE FuTURE OF MAINSTREAMING

Because the circuit courts of appeal disagree concerning how to apply
the mainstreaming provision, the United States Supreme Court should
establish a standard or test that contains the variables a court should
consider to determine whether a school district has to provide a handicapped child, who is capable of being mainstreamed to the 'maximum
extent appropriate' in a regular classroom, with some type of 'related service' or 'special education' that the school district does not offer at the
present time in order to mainstream the child in the regular classroom.
All Handicapped Children Act, therefore, the court should provide Alleah placement in an
integrated classroom supplemented by such 'special education' and 'related services.' Although the State of Iowa does not at the present time provide an integrated preschool environment, this alone does not allow the state to continue such a policy. Alleah is being denied
a 'free, appropriate, public education' and, through that very definition, the Act mandates
that the state revise its current programs. The state must provide those needed services that
the Act states a child must receive to be given an 'appropriate' education.
159. 795 F.2d at 54.
160. 20 U.S.C. § 1412(5)(b) (1982). See supra notes 59-68 and accompanying text. In
Mark A. the court applied the judicial review provisions established in Rowley. These provisions consist of two questions that a court must ask when it is reviewing a case under the
Act. First, "has the State complied with the procedures set forth in the Act?" Hendrick, 458
U.S. at 207. Second, "is the individualized educational program (IEP) developed through
the Act's procedures reasonably calculated to enable the child to receive educational benefits?" Hendrick, 458 U.S. at 207. The court in Mark A. properly asked the first question
when it reviewed Alleah's case. The court, however, did not properly answer the first question because the education agency did not meet the requirements of the Act. Neither the
mainstreaming provision of the Act nor the provisions entitling a child to a 'free, appropriate, public education' were met. The court failed to ask the second question. If the court
had raised the second question it seems apparent that it would have realized that denying a
child the right to be mainstreamed and to a 'free, appropriate, public education' were not
'reasonably calculated' to entitle Alleah to receive educational benefits. This second question, specifically when the court determines 'reasonable,' is the only part of the question on
which the court could have tried to base its decision. Reasonableness varies from court to
court.
161. 795 F.2d at 54.

MERCER LAW REVIEW

920

[Vol. 38

The reviewing court should apply this test when it makes the first of the
two judicial review inquiries that the Supreme Court established in Hendrick. 1 '2The first inquiry is whether the state has complied with the procedures set forth in the Act."$ Because the literal interpretation of the
Act mandates that when a child can be mainstreamed to the 'maximum
extent appropriate' in a regular classroom, a school district must mainstream the child unless the nature and severity of the handicap prevents
mainstreaming.'" Additionally, the Act provides that the school district
must supply 'related services' and 'special education' to the child when
regular classroom facilities do not meet the special needs of the child.""
Without considering any economic constraints,'" the reviewing court
must apply a test that weighs the benefits of providing the service or education and the burdens, both economic and social, that will be placed on
the school district, other children, teachers, and the handicapped child
itself to determine properly whether the requirements of the Act have
been met. Without the test, the literal interpretation of the Act apparently mandates that the child be mainstreamed regardless of the economic burdens placed on the school district.
A.

The Test That the Supreme Court Should Establish

The Supreme Court should establish a three-part test similar to the
'compelling educational justification' test the court in Tokarcik applied. 1" The Supreme Court should establish this test because the test
considers not only the fiscal aspect of providing the handicapped child
with his unique needs, but also considers the other children and teachers
as well.
When a court has before it a case concerning a handicapped child who
can be mainstreamed in a regular classroom, but the school district will
not establish a new service or some type of special education that would
allow the child to be educated and integrated with his nonhandicapped
peers, the court should consider these three questions: 1. Whether providing the service and or special education places a financial burden on
the school district. 2. Whether providing the service and or special education will disrupt normal classroom activities. 3. Whether the service and
or special education required causes the teacher to neglect the needs of
other children.
162. 458 U.S. at 206-07.
163.

Id. at 206.

164. 20 U.S.C. § 1412(5)(b) (1982).
165. Id. § 1401(16)(17). See generally Tokarcik and Espino.
166. There is no mention of any economic constraint in 20 U.S.C. § 1412(5)(b) or §§
1401(16)-(17).
167. 665 F.2d at 458.
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All three of the questions must be answered in the affirmative for the
handicapped child to be denied access to the regular classroom because
all three questions are of equal importance. If only one or two of the three
questions are answered in the affirmative, the burden of providing these
services is not so great that a handicapped child should be denied the
educational benefit of being integrated with his nonhandicapped peers. 1"
The only possible exception to the proposed test is when the costs to a
school system would be so prohibitive that it would require a substantial
portion of the total funds a state school district received to be diverted
from providing for the needs of all children, both handicapped and nonhandicapped, to providing for the needs of one handicapped child.10"
B. Analysis of the Test

The Financial Burden. There are three factors the reviewing court
should consider when analyzing the financial burden question of the test.
These three factors are basically guidelines for the court to use when it
determines the financial burden question.
First, the court should consider the cost of the 'related service' or 'special education' in relation to the amount of federal funds the school district receives and the school district's total budget. 170 The court should
weigh the cost of the service against the amount of federal funds the
school district receives because it is a federal act that imposes the requirement of providing the service upon the school district. If the impact
on federal funds is minimal when compared to the cost of providing the
'related service' or 'special education,' then the court should answer the
financial burden question affirmatively.171 If the cost of the 'related service' or 'special education' is great when compared to the school district's
total budget, then, the court should also answer the financial burden
question affirmatively."' The cost, of the service would be prohibitive in
these cases.178 Therefore, a court should not require the school district to
mainstream the child.
The second factor, which the court should consider in conjunction with
the first, is whether the school district would have to divert funds from
regular programs for the handicapped in order for the school district to
provide a service for a particular haidicapped child.17' If the school district will be providing for one and, in turn, denying the needs of the
168. See id.

169. See id.
170. The court stressed this factor in Espino, 520 F. Supp. at 912.

171. Id.
172. Id.
173. Id.
174. The court emphasized this factor in Tokarcik, 665 F.2d at 458.
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many, the court should answer the financial burden question
affirmatively.
Of course, in every case in which a school district must provide a new
service to meet the needs of a particular handicapped child, one could
argue that the school district is providing for the needs of one handicapped child over the needs of many handicapped children. Only when
the cost of providing the individual handicapped child with a 'related service' or 'special education' is substantial or great when compared to the
amount of federal funds the school district receives and the school district's total budget will the second factor-that the school district is providing for one over the needs of the many-be persuasive in assisting the
reviewing court to answer properly the financial burden question.17 '
The third factor the court should consider is whether the particular
'related service' or 'special education' will benefit other handicapped and
nonhandicapped children.1 76 If the service is costly to the school district
but will benefit other children, the court should answer the financial burden question negatively. An example of the third factor is when the
school installs air conditioning to meet the needs of a handicapped child.
Not only does the handicapped child benefit, but his peers also benefit.
Disrupting Normal Classroom Activities. Usually, if the handicapped child is capable of being mainstreamed in a regular classroom, any
service or special education he requires will not disrupt the normal classroom activity. 1 " The special needs of the child, if medical, are normally
administered outside of the classroom.17 If some type of 'special education' is needed,. the handicapped child can leave the classroom for a certain period of time. If providing the service would disrupt the normal
classroom activities, however, the purpose of providing the service would
no longer be present because the handicapped child would not be in a
regular classroom with his nonhandicapped peers. In other words, if providing a handicapped child with a 'related service' or 'special education'
alters classroom activity to such a degree that the handicapped child is
not able to interact successfully with his nonhandicapped peers and experience the regular classroom environment, which includes activities, then
the school should not place the handicapped child in the regular classroom. Another important consideration is whether providing the service
175.

See 520 F. Supp. at 912. See generally Plyler v. Doe, 457 U.S. 202 (1982).

176. See 665 F.2d at 458.
177. Under 20 U.S.C. § 1412(5)(b) the handicapped child whose services disrupt normal
classroom activity will be categorized as having a handicap the 'nature or severity' of which
prevents the child from being placed in the regular classroom. Id.
178. See generally Department of Educ. v. Katherine D., 727 F.2d 809; Tokarcik, 665
F.2d 443.
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disrupts the regular classroom activity to such a degree that it hinders
other children in their learning process or social integration. Of course,
this hindrance is a question of fact for the court to decide.
Neglecting the Needs of Other Students. Although the third
question seems directly related to the second, the two questions are independent of one another. If a teacher neglects the needs of other students,
normal classroom activity will be disrupted. Conversely, however, merely
because classroom activity is disrupted does not necessarily mean that
the teacher is neglecting the needs of other students. If providing a child
with a 'related service' or 'special education' causes the teacher to neglect
the needs of other students, the court should answer the third question
affirmatively. Another child's education should not suffer at the expense
of one handicapped child. Usually, if the handicapped child suffers from a
handicap that requires constant supervision or is in need of a service that
requires constant supervision, the school will place the handicapped child
in a nonintegrated environment 7 ' or partially mainstream the child.'"
These are the types of cases in which the 'nature or severity' of the handicap prevents the child from being fully mainstreamed in a regular classroom.1'' Most children who require a 'related service' or 'special education' receive it outside of the classroom. The teacher, therefore, does not
have to spend any time providing the service. The only time the teacher
would spend providing the service or education to the child is making
sure the child receives the service (taking the child to a clinic) or education (taking the child to a speech therapist). Depending on the situation
in each case, the teacher might not have even this responsibility. Providing the 'related service' or 'special education' must be the factor that requires the teacher to neglect the needs of other students. If the handicapped child is 'slower' in learning than the other students and the
teacher spends extra time with the child for the purpose of assisting him
in better understanding his studies, the third question will not apply and
the reviewing court must answer the question negatively.". '
In addition, if providing the 'related service' or 'special education' results in the teacher neglecting the needs of other students, the purpose of
placing the handicapped child in the regular classroom is defeated because the classroom will no longer be a 'regular classroom.' The interaction with other students and the social learning experience of how a
teacher and student should interact will not be present to the same de179. See St. Louis Developmental Disabilities Treatment Center Parents' Ass'n v. Mallory, 767 F.2d 518 (8th Cir. 1985).
180. See Johnston v. Ann Arbor Public Schools, 569 F. Supp. 1502 (E.D. Mich. 1983).
181. 20 U.S.C. § 1412(5)(b) (1982).
182. See generally Rowley, 458 U.S. 176.

924

MERCER LAW REVIEW

[Vol. 38

gree. The purpose of mainstreaming is, therefore, partially defeated. The
handicapped child will expect this preferential treatment in the future
and this might impair his opportunity to become self-sufficient.
IV.

CONCLUSION

Handicapped children must be given an opportunity to experience the
world around them if they are to become useful, productive members of
society. 1 This opportunity is provided when handicapped children are
allowed to interact with nonhandicapped children in the classroom environment. Congress founded the Education for All Handicapped Children
Act on the basis of such interaction. Complete social interaction is an
integral component of the modern day educational curriculum and is especially vital to a handicapped child who, like Alleah, suffers a certain
degree of isolation as a result of her handicap.1 '
If the school deprives a handicapped child capable of being mainstreamed to the 'maximum extent appropriate' in an integrated classroom
of this opportunity, he will suffer irreparable harm for which he can never
be compensated because of the necessity for such interaction at a tender
age when he first develops social skills. To assure that a handicapped
child will always be provided a 'free, appropriate, public education,' the
United States Supreme Court should establish the standard set forth in
the test. The standard ensures that the school will follow the mainstreaming provision of the Act and provides a balancing test for a court to apply
when a state does not offer the services a handicapped child needs.
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