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I. INTRODUCTION

Consider a 1976 case-Time, Inc. v. Firestone--decided by the Su-
preme Court on constitutional first amendment grounds: Time Magazine
reported that a divorce had been granted to the husband of a prominent
socialite based on her "extreme cruelty and adultery."' The wife filed a
libel suit, alleging the report was false because there was no finding of
adultery. In fact, though the divorce court did not specifically find that
the wife committed adultery, it acknowledged that the husband alleged
adultery, that the wife alleged that her husband's extramarital affairs
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1. 424 U.S. 448 (1976). An exhaustive analysis of this case and others is found in Sowle,
Defamation and the First Amendment: The Case for a Constitutional Privilege of Fair
Report, 54 N.Y.U. L. Rv. 469 (1979). The case is criticized in Note, Defamation-Extent of
Constitutional Privilege Afforded Inaccurate Reports of Judicial Proceedings and Status
of Participant Therein, 7 Mzm. ST. U.L. Rzv. 152 (1976).
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were bizarre, and, concluding that neither party was 'domesticated,'
granted the divorce. The Supreme Court rejected Time's first amend-
ment-based defense-that the wife is a public figure who must prove that
the article, even if inaccurate, was published with actual malice-finding,
instead, that plaintiff was a private figure who need only show Time's
negligence.8 The United States Supreme Court vacated the judgment of
the Florida Supreme Court and remanded the case for trial.4

Consider also a 1966 case-Edmiston v. Time, Inc.--decided by the
United States District Court for the Southern District of New York on
the basis of the 'fair report' privilege. Time magazine, reporting a Mary-
land Court of Appeals ruling in a rape case, discussed the appeals court's
reference to an earlier occasion where plaintiff "had sexual intercourse

.with two white boys." The article omitted the opinion's statement that
the intercourse was "against her will."' Despite this omission, the court
held publication was protected since the 'fair report' privilege requires
only substantial accuracy.7 In reaching this conclusion, the court noted
that the appellate court's decision which formed the basis for Time's re-
port referred to plaintiff's generally promiscuous past and questionable
resistance to the white boys' advances.8 Defendant's motion for judgment
on the pleadings was, therefore, granted because the article's alteration of
the court's statement did not result in a substantial inaccuracy.'

These two cases have similar material facts. Both plaintiffs were pri-
vate figures. Both plaintiffs were involved in complicated court proceed-
ings in which allegations of sexual promiscuity were crucial factors. Both
defendants published their articles in good faith and without knowledge
of falsity, but made technically inaccurate reports.

The results of the cases, however, were quite different. In one, plain-
tiff's private-figure status precluded summary judgment for defendant. In
the other, plaintiff's private-figure status was immaterial because a state-
law-based privilege protected defendant's report, regardless of its inaccu-
racy. Thus, these two cases illustrate the importance of considering com-
mon law libel defenses as the Supreme Court has shifted toward a more
restrictive view of the first amendment's role in actions brought by pri-
vate figures.

Today, while the Supreme Court is undergoing a change in leadership
and membership with the elevation of Justice William H. Rehnquist to

3. Id. at 448-64.
4. Id. at 464.
5. 257 F. Supp. 22 (S.D.N.Y. 1966).
6. Id. at 24.
7. Id. at 25.
8. Id.
9. Id. at 27.
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Chief Justice and Judge Antonin Scalia of the United States Court of
Appeals for the District of Columbia Circuit to Justice, consideration of
common law libel defenses is even more important. Both Rehnquist and
Scalia have demonstrated hostility to constitutionally based defenses to
defamation actions. Their attitude indicates that in the future, the
Court's ideology and approach to constitutional interpretation will grow
ever more restrictive in this area.

Two decades ago many believed that invocation of the first amend-
ment, given the Supreme Court's widening of a constitutionalized protec-
tive mantle over speech, would be enough to allow the news media to
obtain summary dismissal of libel claims in most courts. Time's defense
in the first example above reflected that approach. 10

Supreme Court decisions in the last twelve years, however, including
the opinion in Time, Inc. v. Firestone," have shaken that belief. The
Court has continued to raise substantial obstacles for public persons
bringing defamation actions, but the same barriers are not present when
private individuals sue. Today, the first amendment, as interpreted in a
line of generally retrenching Supreme Court decisions, is not the vehicle
that delivers quick summary judgment for media defendants in cases con-
cerning private individuals. As Judge Robert Bork of the United States
Court of Appeals for the District of Columbia Circuit observed in 1984:

Sullivan ... seems not to have provided in full measure the protection
for the marketplace of ideas that it was designed to do. Instead, in the
past few years a remarkable upsurge in libel actions, accompanied by a
startling inflation of damages awards, has threatened to impose a self-
censorship on the press which can as effectively inhibit debate and criti-
cism as would overt governmental regulation that the First Amendment
most certainly would not permit .... It is not merely the size of dam-
age awards, but an entire shift in the anticipation of libel laws that raises
problems for press freedom."

A defendant's task in attempting a first amendment defense is compli-
cated by the fact that the line between public and private figures is
vague, and analysis of the actual malice issue often subjects defendants'
editorial processes to plaintiffs' scrutiny.

What is clear is that libel defendants must look beyond the constitu-
tional defenses for relief from the specter of prolonged libel litigation.
The Court's recent decisions concerning the constitutional defense sug-

10. Time, Inc. v. Firestone, 231 So. 2d 862, 863 (Fla. Dist. Ct. App. 1970).
11. 424 U.S. 448 (1976).
12. Olman v. Evans, 750 F.2d 970, 996-97 (D.C. Cir. 1984) (en banc) (Bork, J., concur-

r n . .1 U 127 11985.. See also Massing, The Libeld C : How Cold is it

Out There?, COLUM. JOUmAtSM Rzv., May-June 1985.
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gest that it is time to reexamine the defenses afforded by state law, par-
ticularly the time-honored common law privileges. When these privileges
are available, defendants may find that they can sidestep the muddled
nuances of constitutional libel law and its application to private plaintiffs,
yet still obtain summary dismissal of libel claims.

State-law-based defenses are attractive for several reasons. First, the
common law privileges have been 'constitutionalized' only to the extent of
providing more protections to defendants by placing greater burdens of
proof on plaintiffs. Second, they provide a method for obtaining summary
judgment without journeys into a plaintiff's status as a public or private
figure. Third, the Supreme Court, even as it has restricted constitution-
ally based defenses, has done so while suggesting that the first amend-
ment's shield is to be accorded more deference on issues of public con-
cern-the very concern at stake when a defendant invokes common law
defenses. Finally, state court judges can easily apply state-law-based de-
fenses because these judges are versed in state decisional laws and stat-
utes and, therefore, more at ease in expanding the common law and inter-
preting protective statutes than in applying constitutional doctrine.

One of the most effective of these common law privileges, and the privi-
lege that this Article will examine, protects fair and accurate reports of
judicial and public proceedings. This 'fair report' privilege, already wide
in scope, will become ever more important as an affirmative defense. For,
just as the Supreme Court is narrowing the first amendment defenses to
defamation actions brought by private individuals, it is expanding first
amendment public and media access to the judicial process. One should
note that the access right and the 'fair report' privilege rest upon very
similar public policy rationales. Both focus on the subject matter of the
information being imparted to the public and the right of the media and
their readers to have access to that information. Therefore, the result
may be increased protection for the media in an era when the courts are
significantly cutting media protections back, for as the Supreme Court
opens court proceedings on first amendment access grounds, reports of
those proceedings will be protected by the state-made common law 'fair
report' privilege.

II. THE FrST AmENDmNMr LosEs ITs LuswEa

A. Supreme Court Shifts Attitudes on Libel Defenses

Decisions Place Burden on Public Plaintiffs. The last two de-
cades have shown constitutionally based libel law to be in a state of flux.
A review of Supreme Court decisions shows that they place a heavy bur-
den on public plaintiffs. But the Court has incrementally tightened con-
stitutional protections available as defensive tactics in private libel ac-
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tions, leaving the field open to state-made defenses and standards of
liability.

These developments were not envisioned in 1964 when the Court de-
cided New York Times v. Sullivan, an opinion that has been enshrined
in first amendment law and is the focus of many law review articles and
notes. 1' At its core is the ill-named actual-malice test, which provides that
in order to maintain a libel suit a public official plaintiff must prove that
the defendant published with actual malice, that is, with knowledge of
falsity or with reckless disregard for the truth.' s Evidence of actual malice
must be clear and convincing"' and on appeal the court must engage in an
independent, de novo review of the trial record in its entirety to make
sure that plaintiff has met the actual malice test and that free speech has
not been abridged.17
I Since then, an often divided court has significantly refined and rede-

fined New York Times. As the years passed, the Court increasingly dis-
tinguished between private and public plaintiffs. The cases decided be-
tween 1964 and 1974 established that libel defendants could mount a
strong first amendment defense to actions brought by public plaintiffs.

In Rosenblatt v. Baer,"' the Court considered a case brought by a for-
mer county ski resort supervisor to expand the scope of public official to
include anyone in the "hierarchy of government employees who have, or
appear to the public to have, substantial responsibility for or control over
the conduct of governmental affairs.""

In Monitor Patriot Co. v. Roy,20 the Court determined that the first
amendment allowed wide latitude in commenting on the conduct of pub-
lic officials. Held protected under the actual-malice test was "a charge of
criminal conduct, no matter how remote in time or place." 21 The case
concerned a newspaper that described a United States Senate candidate

13. 376 U.S. 254 (1964).
14. For a review of New York Times and its progeny, see Frakt, The Evolving Law of

Defamation: New York Times Co. v. Sullivan to Gertz v. Robert Welch, Inc. and Beyond, 6
RUT.-CAM. LJ. 471 (1975); Anderson, Libel and Press Self-Censorship, 53 Tax. L. REv. 422
(1975); Nimmer, The Right to Speak from Times to Time, 56 C ua. L. REV. 935 (1968);
Kalven, The New York Times Case: A Note on "The Central Meaning of the First
Amendment," 1964 Sup. CT. REv. 191; Robertson, Defamation and the First Amendment: In
Praise of Robert Welch, Inc., 54 TEx. L. REv. 199 (1976); Levine, Judge and Jury in the
Law of Defamation: Putting the Horse Behind the Cart, 35 Am. U.L. Rav. 3 (1985); Bezan-
son, The New Free Press Guarantee, 63 VA. L. Ray. 731 (1977).

15. 376 U.S. at 280.
16. Id. at 285-86.
17. Id. at 284-85.
18. 383 U.S. 75 (1966).
19. Id. at 85.
20. 401 U.S. 265 (1971).
21. Id. at 277.
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as a "former small time bootlegger." 2

In Curtis Publishing Co. v. Butts,28 the Supreme Court held that public
figures had to show the defendant's "highly unreasonable conduct consti-
tuting an extreme departure from the standards of investigation and re-
porting normally adhered to by responsible publishers" 4 before they
could be awarded damages for defamatory publications concerning their
involvement in the public matter at issue. In Local 496, Letter Carriers v.
Austin,26 the Court made clear that the common law's actual mal-
ice-personal spite, ill will, desire to injure, corrupt motive-did not meet
the New York Times' actual-malice standard.2 6

In another public plaintiff case, St. Amant v. Thompson,2
7 the Court

clarified the meaning of 'reckless disregard' for the truth. The clarifica-
tion was not the classic definition of negligence, it: "is not measured by
whether a reasonably prudent man would have published, or would have
investigated before publishing. There must be sufficient evidence to per-
mit the conclusion that the defendant in fact entertained serious doubts
as to the truth of his publication. ' '2

8

In a short-lived expansion of the New York Times rationale, the Court
announced in Rosenbloom v. Metromedia, Inc." that if the defamatory
statement at issue involved an issue of public or general concern, then the
first amendment would require private libel plaintiffs, just like public
ones, to show reckless or knowing falsity.30 The Court, however, quickly
backed away, as following decisions show, in favor of an actual-malice line
drawn on the basis of the plaintiff's status.

The first amendment retrenchment concerning private figures began in
1974 with Gertz v. Robert Welch, Inc.31 The Court, showing heightened
concern for an individual's reputation, declined to require private figures
to prove actual malice to maintain libel suits, even if the statement in
dispute involved a matter of public concern."2 The Court's decision rested
on the greater state interest in protecting the reputations of private per-
sons, the perceived ability of public persons to gain access to media out-
lets to set the record straight, and the difficulty arising under the Rosen-

22. Id. at 265.
23. 388 U.S. 130 (1967).
24. Id. at 155.
25. 418 U.S. 264 (1974).
26. Id. at 281.
27. 390 U.S. 727 (1968).
28. Id. at 731.
29. 403 U.S. 29 (1971).
30. Id. at 30-32.
31. 418 U.S. 323 (1974).
32. Id. at 342-48.
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bloom test in distinguishing between public and private concerns.33 The
decision in Gertz gave states the power to define the standard of liabil-
ity.34 The Court, however, required that the defendant's fault-at the
least, negligence-be proved, and no punitive damages could be awarded
without a showing of actual malice.3 The impact of the Gertz decision on
the common law has been tremendous.

In Herbert v. Lando,3 6 the Court served notice that the first amend-
ment was not an absolute barrier in discovery.37 The Court in Herbert
decided that defendants must disclose 'thought processes' and other ele-
ments of the editorial process that resulted in the publishing of a defama-
tory statement.86 The decision seemed almost inevitable given the New
York Times actual-malice test. The Court decided that disclosure was
necessary because a testimonial privilege would place beyond the plain-
tiff's reach "a range of direct evidence relevant to proving knowing or
reckless falsehood."8

The Court continued to ease the procedural path for libel plaintiffs in
Calder v. Jones'0 and Keeton v. Hustler Magazine,'1 cases decided on the
same day and in which Justice Rehnquist wrote opinions for a unanimous
Court. In Calder and Keeton, the Court rejected defendants' contention
that personal jurisdiction must be limited in cases touching the first
amendment, and held that first amendment concerns play no role in a
jurisdictional analysis.'2 These procedural cases underscored the fact that
state courts henceforth would provide the forum under the Gertz
mandate.

B. Justices Continue Public-Private Distinctions

Court Reaffirms Actual-Malice Standard for Public Plaintiffs.
Despite the Court's application of the first amendment to public plain-
tiffs, its attempts to clarify the constitutional reach have produced confu-
sion, both procedurally and substantively. Among the series of decisions
narrowing procedural protections for libel defendants was Hutchinson v.
Proxmire." What came to haunt defendants in virtually every attempt to

33. Id. at 343-46.
34. Id, at 347.
35. Id. at 349.
36. 441 U.S. 153 (1979).
37. Id. at 160.
38. Id. at 171-75.
39. Id. at 169.
40. 465 U.S. 783 (1984).
41. 465 U.S. 770 (1984).
42. 465 U.S. at 790-91; 465 U.S. at 780 n.12.
43. 443 U.S. 111 (1979).
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seek summary judgment in a libel action that hinged on whether or not
the plaintiff had proved 'actual malice' was Chief Justice Burger's foot-
note nine: "The proof of 'actual malice' calls a defendant's state of mind
into question ... and does not readily lend itself to summary
disposition."

'
4

In Anderson v. Liberty Lobby,' decided in 1986, the Court appeared to
undercut the footnote's effect. Once again, however, the decision came in
a case concerning a public rather than private plaintiff. In addressing the
ramifications of the Hutchinson footnote, the Court disagreed with Judge
Antonin Scalia, the Supreme Court's newest member. Judge Scalia, in
authoring the Anderson v. Liberty Lobby" appeals court decision that
relied on Burger's footnote nine to disapprove summary judgment for de-
fendants in cases concerning the actual-malice standard, decided that the
New York Times requirement of clear and convincing evidence of actual
malice need not be met during pretrial discovery.4' Instead, in order to
survive a summary judgment motion, a plaintiff need only offer a mini-
mum amount of evidence of the required malice and then be afforded the
opportunity to gather more evidence to present to the jury. 1

The Supreme Court rejected that view in a six-to-three decision which
reaffirmed the principle that, in public figure and public official cases, a
plaintiff cannot withstand a motion for summary judgment absent clear
and convincing evidence of actual malice." Justice White's opinion de-
scribed the proper judicial inquiry: "[W]hether the evidence presents a
sufficient disagreement to require submission to a jury or whether it is so
one-sided that one party must prevail as a matter of law.''se

The decision in Anderson appears to complement the Court's decision
in Bose Corp. v. Consumers Union, Inc." Bose, a public plaintiff, accused
Consumers Union of product disparagement by reporting in its magazine,

44. Id. at 120 n.9. The footnote, one author suggests, reflects the Court's "unarticulated
premise that the actual malice concept is primarily concerned with uncovering and punish-
ing reckless journalistic conduct." Levine, supra note 4, at 23.

45. 106 S. Ct. 2505 (1986).
46. 746 F.2d 1563 (D.C. Cir. 1984).
47. Id. at 1570-71.
48. Id.
49. 106 S. Ct. at 2513.
50. Id. at 2512. In dissent, Justices Brennan and Rehnquist and Chief Justice Burger

accused the majority of rewriting the law on summary judgment in a way that would leave
trial judges confused about how evidentiary standards are to be applied. Justice Brennan
said that the ruling would require litigants to conduct a "full blown paper trial on the mer-
its," Id. at 2519 (Brennan, J., dissenting), while Justice Rehnquist said that it is likely to
cause judges' decisions on summary judgment motions in libel cases "to be more erratic and
inconsistent than before" because the majority had not outlined how the new standard
should be applied. Id. at 2523 (Rehnquist, J., dissenting).

51. 466 U.S. 485 (1984).
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Consumer Reports, that Bose 901 Stereo Speakers caused distorted,
"wandering" sound." Bose argued that an appellate court should not con-
duct de novo review of the trial record to determine if the plaintiff had
crossed the actual-malice threshold." The majority, hewing to its position
in public-plaintiff cases, said that the requirement of independent appel-
late review was a matter of constitutional law to protect freedom of
speech."

Court Refuses to Extend Actual Malice Showing to Private
Plaintiffs. Despite the Supreme Court's position on actual malice in the
public figure and public official cases, it has refused to extend the same
protections to defendants in private figure cases. A sharply divided Court
in Dun & Bradstreet, Inc. v. Greenmoss Builders, Inc."s determined that
a showing of actual malice was not required for a private plaintiff filing a
libel action over a defamatory statement that involved a matter of private
concern." Thus, the negligence of a credit reporting service in errone-
ously reporting that a construction firm had filed a voluntary petition in
bankruptcy was enough to sustain punitive damages.'7 The Dun & Brad-
street decision, involving a matter of private concern, was not inconsis-
tent with the Gertz holding that punitive damages could not obtain ab-
sent actual malice in the publishing of defamatory reports on public
issues."

The effect of the Dun & Bradstreet decision was to complicate further
constitutionally based defenses to actions brought by private plaintiffs.
Commentators noted that the plurality opinion of Justice Powell, the au-
thor of the majority opinion in Gertz, allocated first amendment protec-
tions on the basis of the plaintiff's status as well as the subject matter of
the defamatory statement." While the Court found increased first
amendment value in speech concerning "public issues," it failed to define
them."

In its most recent pronouncement on private plaintiffs, the Court has in
reality not changed the status quo of previous decisions. In its five-to-four
decision in Philadelphia Newspapers, Inc v. Hepps,1 the Court held that

52. Id. at 488.
53. Id. at 498-99.
54. Id. at 500-03.
55. 472 U.S. 749 (1985).
56. Id. at 763.
57. Id. at 762-63.
58. See Gertz, 418 U.S. at 349.
59. Wiley and Frank, Complications for Libel Defense Increased by Greenmoss Ruling,

NAT'L LJ., Oct. 7, 1985, at 32, 33.
60. Id. at 32-35.
61. 106 S. Ct. 1558 (1986).
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in cases involving matters of public concern, private figure plaintiffs, in
addition to public figure plaintiffs, must prove that the statements at is-
sue were false." The decision, however, was denounced by Justice Ste-
vens who was joined by Chief Justice Burger, Justice White, and Justice
Rehnquist, the Court's new Chief Justice. 6

3 Stevens wrote, "[T]he Court
today seems to believe that the character assassin has a constitutional
license to defame,"" and asserted, quoting from Gertz, that "'[neither
the intentional lie nor the careless error materially advances society's in-
terest in "uninhibited, robust and wide-open" debate on public issues.',6

Court's Membership Will Continue to Question the Reach of
the First Amendment. The dissent in Hepps is yet another indication
that in the twenty-three years since the Court's unanimous decision in
New York Times there has been a dramatic shift of sentiment among
many of the Justices. New York Times established the first amendment
as the embodiment of "a profound national commitment to the principle
that debate on public issues should be uninhibited, robust, and wide open
.... " This principle, wrote Justice Brennan, extended even to false
statements: "[E]rroneous statement is inevitable in free debate, and...
it must be protected if the freedoms of expression are to have the breath-
ing space that they need.. . to survive .... .,67

In opinion after opinion and dissent after dissent, Justice' Rehnquist
has demonstrated his resistance to the expansion of protections for the
media under the first amendment. Specifically, he has called for a reex-
amination of the New York Times' actual malice rule. Dissenting to the
Court's denial of certiorari in Coughlin v. Westinghouse Broadcasting,"
he found it virtually untenable that the plaintiff in the case, a police of-
ficer, could not sustain a libel suit against a Philadelphia television sta-
tion because the state shield law barred him from obtaining enough evi-
dence to meet the New York Times standard requiring proof of actual
malice in the sense of reckless disregard for the truth or publication with
knowledge of falsity." The broadcast showed the officer leaving a night-
club with an envelope. The footage and the reporter's statements implied
that he was accepting a bribe. A police investigation exonerated the of-

62. Id. at 1559.
63. Id. at 1566 (Stevens, J., dissenting).
64. Id. at 1568.
65. Id. at 1567 n.3 (quoting Gertz, 418 U.S. at 340 (quoting New York Times, 376 U.S. at

270)).
66. 376 U.S. at 270.
67. Id. at 271-72.
68. 106 S. Ct. 2927 (1986).
69. Id. at 2927-28 (Rehnquist, J., dissenting).
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ficer, who claimed he was carrying only an incident report book.'0 Justice
Rehnquist, joined by Chief Justice Burger, castigated the Court for refus-
ing to hear the case: "He has been accused of accepting a bribe on the
basis of a cursory investigation, yet his libel suit to clear his name has
been found to be constitutionally barred."' 1

Justice Scalia's appeals court record suggests that he will hold similar
views regarding the first amendment. As the two youngest members of
the Court, Chief Justice Rehnquist and Justice Scalia are likely not only
to set the agenda for review of first amendment cases, but also to play a
central role in the Court's future decisions.

In Tavoulareas v. Piro,7 Scalia voted with the two-to-one circuit court
panel majority which found that evidence of some actual malice could be
found by the aggregate conduct of defendant, Washington Post, including
its unwillingness to print a retraction of its story that former Mobil Oil
president William Tavoulareas 'set up' his son as head of a company that
did extensive business with Mobil.' 3

In a related case, In re Reporters Committee for Freedom of the
Press," Judge (now Justice) Scalia wrote the two-to-one opinion of the
court of appeals panel that sealed from public view corporate documents
and depositions used during the 1982 libel trial of Tavoulareas against
the Washington Post until after the trial ended and judgment was en-
tered months later: "[Aiccess has been denied where court files might
have become a vehicle for improper purposes .... Courts have refused
to permit their files to serve as reservoirs of libelous statements for press
consumption, or as sources of business information that might harm a
litigant's competitive standing."'75

Thus, Justice Scalia's views become significant when it is considered
that age and ill health will limit the tenures of the Court's current de-
fenders of the expansion of first amendment privileges, most notably Jus-
tices William Brennan and Thurgood Marshall. In the eyes of libel de-
fendants, the rest of the Justices' records are mixed at best.

Justice Byron A. White also has voiced discontent with the New York
Times standard. In Dun & Bradstreet, which established that a plaintiff
seeking punitive damages need not prove actual malice if the false, de-
famatory statement concerns a purely private matter,76 White questioned

70. Id.
71. Id. at 2927.
72. 759 F.2d 90 (D.C. Cir.), vacated, reh'g granted, 763 F.2d 1472 (D.C. Cir. 1985) (en

banc).
73. 759 F.2d at 134-35.
74. 773 F.2d 1325 (D.C. Cir. 1985).
75. Id. at 1329.
76. 472 U.S. at 761.
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the Court's 1964 premise in New York Times that without increased first
amendment protections, the free press would engage in self-censorship: "I
cannot assume that the press, as successful and powerful as it is, will be
intimidated into withholding news that by decent journalistic standards it
believes to be true."' 7 Justice White's opinion in Herbert v. Lando7

which allowed discovery of a defendant's state of mind to prove actual
malice,79 raised similar doubts. White stated that evidence that inquiry
into the editorial process during discovery leads to self-censorship "is by
no means clear and convincing, and we decline to accept it.''80

What is clear to libel defendants, given the shift in sentiment among
current Justices and the elevation of Judge Scalia, is that the Supreme
Court, once the friendliest of forums, will be something less than friendly
in the future when it considers constitutionally based privileges. Cer-
tainly, it already is protective of private plaintiffs. Thus, defendants
should reexamine state common law and statutory privileges, particularly
in cases concerning private plaintiffs, in which showing actual malice is
not the plaintiff's burden.

III. THE COMMON LAW PROVIDES AN EFFEcTIvE DEFENSE AVENUE

A. The Privilege To Report On Judicial-Public Proceedings Runs Deep

At a time when libel litigation appears to be unabated and juries over-
whelmingly favor plaintiffs,"1 libel defendants must reexamine the use of
the common law 'fair report' privilege afforded by the states. Firmly es-
tablished in state decisional and statutory law, the privilege stands inde-
pendent of first amendment protections. Thus, invoking the privilege al-

77. Id. at 774.
78. 441 U.S. 153 (1979).
79. Id. at 160-65.
80. Id. at 169-70.
81. See 7 COMMUNICATIONS LAW. 15 (Fall 1985). Statistics compiled by the Libel Defense

Resource Center (LDRC) show that about three or four motions for summary judgment are
granted in favor of media defendants, but that if the case goes to trial, the media losses in
89% of the cases. Reporting on litigation statistics, LDRC general counsel Henry Kaufman
concluded:

[T]he now more than 20-year-old [New York Times v. Sullivan] promise of consti-
tutional protection from the undue chilling effects of libel claims remains decid-
edly unfilled .... [Tihere is growing evidence that self-restraint among potential
libel plaintiffs, once perhaps the media's greatest protection in this field has in
reality all but evaporated. Prior to trial, LDRC studies demonstrate that summary
judgment remains a crucially important weapon in the media's arsenal. However,
the reality is that the enforceability of constitutional protections at the pre-trial
stage has been under pressure for some time and may soon be drastically reduced.
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lows courts to engage in common-sense, public interest approaches to the
role of journalists within the states, thereby avoiding the intricacies and
uncertainties of post-New York Times constitutional analysis. Also, as
shall be demonstrated infra, the courts have liberally applied the privi-
lege and frequently used it as a basis for summary dismissal of libel
claims.

82

The roots of the 'fair report' privilege can be found in the earliest days
of American jurisprudence. Indeed, the privilege was easily assimilated
into the courts of the newly independent colonies, for it was recognized
under British law. In 1799, the court in The King v. Wright" observed:

Though the publication of such proceedings may be to the disadvantage
of the particular individual concerned, yet it is of vast importance to the
public that the proceedings of Courts of Justice should be universally
known. The general advantage to the country in having these proceed-
ings made public, more than counterbalances the inconveniences to the
private persons whose conduct may be the subject of such proceedings."

The development of the privilege also was consistent with the earliest
formulations concerning the role of the press within our form of govern-
ment. For example, Alexander Hamilton observed in People v. Croswell,"
that "[t]he liberty of the press consists in the right to publish with impu-
nity, truth, with good motives, for justifiable ends, though reflecting on
government, magistracy, or individuals."" The common law privilege to
report on judicial or public proceedings reflects Hamilton's reasoning as
well as a common-sense rationale. If the.press, fearful of libel suits, failed
to report on the judiciary and the proceedings leading up to judicial deci-
sions, the public would not have an ongoing, comprehensive view of the
system, and thus one of the very tools necessary for a self-governing soci-
ety would be lost.s7 As Justice Holmes articulated the concept:

[T]he privilege and the access of the public to the courts stand in reason
upon common ground .... It is desirable that the trial of causes should °

take place under the public eye. . . because it is of the highest moment
that those who administer justice should always act under the sense of
public responsibility, and that every citizen should be able to satisfy
himself with his own eyes as to the mode in which a public duty is
performed. 5

82. See infra, Part IIIB.
83. 8 T.R. 293, 101 Eng. Rep. 1396 (1799).
84. 101 Eng. Rep. at 1399.
85. 3 Johns. Cas. 337 (N.Y. Sup. Ct. 1804).
86. Id. at * 360.
87. 1d. at * 3.5.
88. Cowley v. Pulsifer, 137 Mass. 392, 394 (1884).
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Today, the privilege to report on judicial and other public proceedings is
deeply entrenched in the common law and statutes nationwide.s'

B. The 'Fair Report' Privilege Affords Strong Defense

As the 'fair report' privilege developed, courts recognized that they
should not restrict it solely to official court action. In Ilsley v. Sentinel
Co.," the Wisconsin Supreme Court observed that the public needs to
know what courts do, and added: "[Slince this cannot be intelligently re-
ported without stating the charges and issues upon which the court's ac-
tion is based, the latter may be reported also, although as an incidental
result the fact of defamatory charges against some individual becomes
public to his injury."'' 1 This reasoning lies at the heart of the expansion of
the privilege to reports of documents and actions seemingly far removed
from a courtroom. Today, courts often extend the privilege to reports on
a wide variety of official proceedings as well as to public meetings. For
example, the Restatement (Second) of Torts, cited by many courts in in-
terpreting the reach of the privilege, defines its scope as follows:

The publication of defamatory matter concerning another in a report of
an official action or proceeding or of a meeting open to the public that
deals with a matter of public concern is privileged if the report is accu-

89. See generally Barnett, The Privilege of Defamation by Private Report of Public
Official Proceedings, 31 O. L. Rav. 185 (1952); Note, Privilege to Republish Defamation, 64
COLU. L. Riv. 1103 (1964); Nelon, Media Defamation in Oklahoma: A Modest Proposal
and New Perspectives-Part 1, 34 OKL L. RaV. 478 (1983); Sowle, Defamation and the
First Amendment: The Case for a Constitutional Privilege of Fair Report, 54 N.Y.U. L Rev.
469 (1979).

A typical statute is that of New Jersey, which has been part of its law since 1928:
The privileged character attaching to the publication of judicial or other proceed-
ings shall extend to the publication in any newspaper of official statements issued
by police, department heads, and county prosecutors, in investigations in progress
or completed by them, and which are accepted in good faith by the publisher of
any newspaper, and the privileged character thereof shall be a good defense to any
action for libel, unless malice in fact to be shown by the plaintiff therein.

N.J. STAT. ANN. § 2A:43-1 (West Supp. 1986).
Kentucky's privilege attaches a retraction provision:

The publication of a fair and impartial report or the whole or synopsis of any
indictment, warrant, affidavit, pleading or other document in any criminal or civil
action in any court... shall be privileged, unless it is proved that it was pub-
lished maliciously, or that the defendant after request by the plaintiff has failed to
publish a reasonable explanation or contradiction the same prominence and space
as the original publication, or that the publisher has refused after request by the
plaintiff to publish the subsequent determination of the proceeding.

Ky. Rav. STAT. ANN. § 411.060 (Baldwin Supp. 1976).
90. 133 Wis. 20, 113 N.W. 425 (1907).
91. Id. at 25, 113 N.W. at 426.
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rate and complete or a fair abridgement of the occurrence reported."
The privilege covered in this Section extends to the report of any offi-

cial proceeding, or any action taken by any officer or agency of the gov-
ernment of the United States, or of any State or of any of its subdivi-
sions. . . . The privilege is . . . applicable to the report of proceedings
before any court. . . . It applies also to the report of any other proceed-
ings, judicial in character, which take place before administrative, execu-
tive or legislative bodies .... Is

A report of a judicial proceeding implies that some official action has
been taken by the officer or body whose proceedings are thus reported
... . It is not necessary, however, that a final disposition be made of the
matter in question; it is enough that some judicial action has been taken
so that, in the normal progress of the proceeding, a final decision will be
rendered . . . .

The rule stated in this Section requires the report to be accurate. It is
not necessary that it be exact in every immaterial detail or that it con-
form to that precision demanded in technical or scientific reporting. It is
enough that it conveys to the persons who read it a substantially correct
account of the proceedings . . .6

In some states, courts have extended the sweep of the 'fair report' priv-
ilege to reports of statements of public officials acting within the scope of
their responsibilities or relating to their control or supervision. As one
court said, the "instruments of communication, such as the newspaper,
are themselves privileged to aid in the publication, wherever the [immu-
nity of public officials] privilege in fact exists."' That too is a standard
based upon common sense: it avoids the specter of self-censorship by
those who otherwise would risk a libel action for republishing the com-
ments or reports of those engaged in the public's business.

The burden on the plaintiff in these cases is a fair one. The often

quoted Dean William Prosser best expressed the societal interest in hav-
ing the press as the surrogates of the people in public proceedings and

debates: "The privilege rests upon the idea that any member of the pub-
lic, if he were present, might see and hear for himself, so that the reporter
is merely a substitute for the public-this, together with the obvious pub-
lic interest in having public affairs made known to all."'

92. RESTATzrm r (SECOND) OF ToRE § 611 (1976).
93. Id. at comment d.
94. Id. at comment e.
95. Id. at comment f.
96. Coleman v. Newark Morning Ledger Co., 29 N.J. 357, 380, 149 A.2d 193, 205 (1959).

Cf. Fulton v. Advertiser Co., 388 So. 2d 533 (Ala. 1980), cert. denied, 449 U.S. 1131 (1981);
Hatjioannou v. Tribune Co., 440 So. 2d 360 (Fla. Dist. Ct. App. 1983); Grafton v. American
Broadcasting Cos., 70 Ohio App. 2d 205, 435 N.E.2d 1131 (1980).

97. W. PRossw_., HnqD_-oox e? Ti..- L-Aw or Toz7a, § 118 (4L11 d. 1971). See also, B.
SANFORD, Lmx.L & PRIVACY: THE PREVENTION AND DEPENss OF LITIGATION, § 10.2 (1985).
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Various courts have extended the privilege to officials' press releases
and statements at press conferences," hearings before tribunals perform-
ing a judicial function and statements made during grand jury proceed-
ings," nonpublic reports of government that point to potential govern-
mental misconduct,'" reports of arrests,"' and to reports of civil and
criminal trials."

The significance of the 'fair report' privilege for media defense lies in
the fact that it does not focus on the status of the plaintiff nor on the
original publications' truth or falsity. Indeed, if the defendant meets the
privilege's elements, courts often will apply the privilege even though the
media that republished false information knew it to be false. In some
states, the privilege appears to be absolute.'" In others, it is qualified.'"
The ultimate outcome of the proceeding becomes immaterial.'" s Instead,
the privilege focuses on the subject matter of the report and its fairness
and accuracy in capturing an account of the proceeding or document
involved.

In most jurisdictions, if the account is fair and accurate, a plaintiff can
prevail only by offering proof of malice in fact; that is, "that the publisher
acted for the sole purpose of harming the person defamed."' 6 In some

98. Kilgore v. Younger, 102 Cal. App. 3d 744, 162 Cal. Rptr. 469 (1980); Coleman v.
Newark Morning Ledger Co., 29 N.J. 357, 149 A.2d 193 (1959).

99. Ingere v. American Broadcasting Cos., 11 Media L. Rep. (BNA) 1227 (D.C. Mass.
1984).

100. Koren v. Capital-Gazette Newspapers, Inc., 22 Md. App. 576, 325 A.2d 140 (1974);
Rouch v. Enquirer & News, 137 Mich. App. 39, 357 N.W.2d 794 (1984).

101. Cianci v. New Times Publishing Co., 639 F.2d 54 (2d Cir. 1980); Ricci v. Venture
Magazine, Inc., 574 F. Supp. 1563 (D. Mass. 1983).

102. Hanish v. Westinghouse Broadcasting Co., 487 F. Supp. 397 (E.D. Pa. 1980); Newell
v. Field Enterprises, Inc., 91 IMI. App. 3d 735, 415 N.E.2d 434 (1980).

103. See, e.g., 12 OKLA. STAT. tit. 12, § 1443(3) (1971), describing a privileged publication
or communication as one made "by a fair and true report of any legislative or judicial or
other proceeding authorized by law, or anything said in the course thereof .... No publi-
cation which, under this section, would be privileged, shall be punishable as libel." Id.

104. See Lavin v. New York News, Inc., 757 F.2d 1416 (3d Cir. 1985), holding that de-
fendant could lose New Jersey's statutory privilege if plaintiff established that defendant
was motivated in substantial part by a desire to cause harm to plaintiff. Id. at 1421.

105. See Salcedo v. El Diario Publishing Co., 5 Media L. Rep. 2308 (N.Y. Sup. Ct. 1979):
"The acquittal of these plaintiffs after trial does not affect the defendant's absolute privi-
lege to publish a fair and true report of the indictment-accusation. If the account published
is fair, the defendant is protected even if the accusation was untrue and the accused was
innocent." Id. at 2310.

106. See Molnar v. Star-Ledger, 193 N.J. Super. 12, 22, 471 A.2d 1209, 1214 (N.J. Super.
Ct. App. Div. 1984); Lulay v. Peoria Journal-Star, Inc., 34 Ill. 2d 112, 214 N.E.2d 746 (1966);
Pearce v. Courier-Journal & Louisville Times Co., 683 S.W.2d 633 (Ky. Ct. App. 1985);
Binder v. Triangle Publications, Inc., 442 Pa. 319, 275 A.2d 53 (1971). See also, Note, Def,7-
mation-Extent of Constitutional Privilege Afforded Inaccurate Reports of Judicial Pro-
ceedings and Status of Participant Therein, 7 MatM. ST. U.L. Rsv. 152 (1976); Note, Privi-
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jurisdictions, the publisher's motives for publishing the information and
his belief in the underlying truth of the statements are immaterial; if the
report is accurate and fair, that ends the inquiry.107 In other jurisdictions,
the privilege falls only if the plaintiff meets the constitutional actual-mal-
ice standard.'"

In at least one case, the Court extended the protection of the privilege
even to nonpublic proceedings to prohibit a criminal sanction against a
newspaper convicted of violating a Virginia statute that made secret pro-
ceedings and documents of the state's commission on judicial conduct."
In Landmark Communications, Inc. v. Virginia,'" the newspaper printed
an accurate account of an investigation into alleged judicial misconduct
and named, again accurately, a judge upon whom the inquiry focused.'"
In voiding the newspaper's conviction, the Supreme Court stated: "The
press does not simply publish information about trials but guards against
the miscarriage of justice by subjecting the police, prosecutors, and judi-
cial processes to extensive public scrutiny and criticism." 2

The essential ingredient for the newspaper's exoneration in Landmark
Communications was that its report was accurate and fair."2 The com-
mon law 'fair report' privilege requires this fairness and accuracy before it
protects the defendant. But what is becoming most clear is that the privi-
lege's requirements of accuracy and fairness, as one court put it, "admits
of some liberality."' Courts fully recognize that reporters and editors
cannot be expected to use technical terminology, particularly in law and
science, with the same precision as practitioners in those fields:

Newspapers cannot be held to a standard of strict accountability for use
of ... legal terms of art .... Were it otherwise, the narrow and confin-

lege to Republish Defamation, 64 COLUM. L. Rav. 1,102 (1964); Veeder, Absolute Immunity
in Defamation: Judicial Proceedings, 9 COLUM. L. Ray. 463 (1909).

107. See, e.g., Read v. News-Journal Co., 474 A.2d 119 (Del. 1984); Gurda v. Ottaway
Newspapers, Inc., 81 A.D.2d 120, 439 N.Y.S.2d 417 (1981), reu'd, 56 N.Y.2d 705, 436 N.E.2d
1326, 451 N.Y.S.2d 724 (1982).

108. See Lavin v. New York News, Inc., 757 F.2d 1416 (3d Cir. 1985) (applying New
Jersey law); Brown & Williamson Tobacco Corp. v. Jacobson, 713 F.2d 262 (7th Cir. 1983);
Koren v. Capital-Gazette Newspapers, Inc., 22 Md. App. 576, 325 A.2d 140 (1974); Mark v.
King Broadcasting Co., 27 Wash. App. 344, 618 P.2d 512 (1980), aff'd, 96 Wash. 2d 473, 635
P.2d 1081 (1981), cert. denied, 457 U.S. 1124 (1982); Crump v. Beckley Newspapers, Inc.,
320 S.E.2d 70 (W. Va. 1983).

109. See Landmark Communications, Inc. v. Virginia, 435 U.S. 829 (1978); VA. CODS
ANN. § 2.1-37.13 (1979).

110. 435 U.S. 829 (1978).
111. Id. at 831.
112. Id. at 839 (citing Sheppard v. Maxwell, 384 U.S. 333, 350 (1966)).
113. Id. at 838.
114. Briarcliff T.,oge Hotel, Ine. v. CtLn..Sent! Pub! Te , 260 NT.Y. 10, IIIS-

119, 183 N.E. 193, 197-98 (1932).
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ing application of the libel laws would entirely defeat the purposes of the
First Amendment and statutes [codifying the privilege] and the public's
right to know would be seriously threatened.1

Routinely, courts have eschewed technical tests for fairness and accu-
racy in favor of one that looks to the common meaning of the words used.
For example, a California court held that a newspaper article reporting a
claim for civil conversion as outright theft was a fair and true report of
the claim's substance within the privilege.1" A federal district court ex-
tended the privilege to a television broadcast that showed film of plaintiff
and others being arrested at the scene of a bank robbery and a statement
that those arrested would be charged with bank robbery even though
plaintiff was not charged.1 7 In the court's view, the average person un-
derstands 'arrest' to mean that a person is taken into custody to answer
for the commission of a crime.11 8

In essence, courts applying the privilege have rejected any attempt to
hold a media defendant to the standard of literal truth in reporting on
these judicial-public proceedings. In assessing fairness and accuracy, they
have held that the proper inquiry is whether the truth would have a dif-
ferent impact on the reader than the allegedly libelous report. According
to Dean Prosser:

(lilt is now generally agreed that it is not necessary to prove the literal
truth of the accusation in every detail, and that it is sufficient to show
that the imputation is substantially true, or, as it is often put, to justify
the 'gist,' the 'sting' or the 'substantial truth' of the defamation."'

The Court of Appeals of New York in 1934 put it this way, "A workable
test is whether the libel as published would have a different effect on the
mind of the reader from that which the pleaded truth would have pro-
duced."1 20 That reasoning still remained almost a half century later in a
1981 case in which the report that a doctor "bilked the state out of at
least $300,000"''1 was found to be a fair and accurate report of a larceny

115. Gurda v. Ottaway Newspapers, Inc., 81 A.D.2d at 133, 439 N.Y.S.2d at 421 (Mollen,
P.J., and Titone, J., concurring in part and dissenting in part). See also Holy Spirit Ass'n
for the Unification of World Christianity V. The New York Times, 49 N.Y.2d 63, 399 N.E.2d
1185, 424 N.Y.S.2d 165 (1979); RESTATE=NT (SEcoND) or ToRTs § 611 comment f (1976)
("It is enough that it convey to the persons who read it a substantially correct account of
the proceedings.").

116. Handelsman v. San Francisco Chronicle, 11 Cal. App. 3d 381,388,90 Cal. Rptr. 188,
191-92 (1970).

117. Williams v. WCAU-TV, 555 F. Supp. 198, 204-05 (E.D. Pa. 1983).
118. Id. at 203-04.
119. W. PRossEa, HAmnsooK or TE LAW or TORTS, § 116 (4th ed. 1971).
120. Fleckenstein v. Friedman, 266 N.Y. 19, 23, 193 N.EM 537, 538 (1934).
121. Mark v. Seattle Times, 96 Wash. 2d 473, 496, 635 P.2d 1081, 1093 (1981), cert.
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charge that revealed "over $200,000 in fraudulent billing." '  The court
observed that the inaccuracy "does not have a materially different effect
on a viewer, listener or reader than that which the literal truth would
produce.

1'1
8

One may only speculate what would have happened had the Supreme
Court applied the 'gist' or 'sting' test of the 'fair report' privilege to the
facts in Firestone."' Arguably the 'sting' of the statement at issue was
that a divorce was granted and that the literal truth would have had no
materially different effect on Time's readers. In addition, the Court in
Firestone denounced 'careless errors' as not worthy of constitutional pro-
tection.'" The 'fair report' privilege, however, is less unyielding. For ex-
ample, in Bryant v. Associated Press,126 the court granted summary judg-
ment for a newspaper that reported that plaintiff was jailed for arson,
when the literal truth was that he was arrested for "inciting people to
violence.1 327 The court observed, "A wire editor, working against dead-
line, made a mistake. It was not a mistake born of malice. It may have
been careless, but nothing in the record could lead to the conclusion that
it was more than that."' "

Even a style of writing that is not straightforwardly objective will not
defeat the privilege's accuracy requirement. In Sellers v. Time, Inc., 29

the court found privileged a newspaper article that referred to defendant
as a 'duffer' by holding that the privilege encompassed a 'flippant' or
'slanted' manner of writing."" And, as examined earlier, the court in
Edmiston v. Time, Inc.,131 held privileged a report that plaintiff volunta-
rily had sexual intercourse, even after the court said that the intercourse
had been "against her wil." 1 "

As applied, the privilege's reach knows no strict limits. Courts disagree
on whether a defendant must establish direct or indirect reliance on
records or proceedings before the privilege attaches, and whether that re-
liance must be attributed in the publication at issue.13s The significance

denied, 457 U.S. 1124 (1982).
122. 96 Wash. 2d at 496, 635 P.2d at 1093.
123. Id., 635 P.2d at 1093.
124. See supra note 9 and accompanying text.
125. 424 U.S. at 453, 455-56.
126. 595 F. Supp. 814 (D.V.I. 1984).
127. Id. at 815.
128. Id. at 818.
129. 299 F. Supp. 582 (E.D. Pa. 1969), aff'd, 423 F.2d 887 (3d Cir.), cert. denied, 400

U.S. 830 (1970).
130. 299 F. Supp. at 584, 586.
131. 257 F. Supp. 22 (S.D.N.Y. 1966).
132. Id. at 26.
133. Bufalino v. Associated Press, 692 F.2d 266 (2d Cir. 1982), cert. denied, 462 U.S.
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of the privilege, however, is clear-in its broadest formulation it protects
all substantially accurate reports of items from the public record.

IV. As LIBEL PROTECTONS ARE LIMITED, ACCESS To JUDICIAL
PROCEEDINGS GROWS

Even as the news media have criticized the Court for refining first
amendment law into a muddled morass that draws uncertain distinctions
between classes of speakers and classes of speech, the press has been re-
markably successful in winning decisions that have assailed secrecy in ju-
dicial proceedings, including the sealing of documents. This development
in constitutional law has vast implications for the subsequent broadening
of the common law privilege in state law to report on those proceedings.
The reason is that once the Court decides that a particular proceeding
carries a first amendment right of access, it follows that the common law
privilege attaches. A review of Supreme Court decisions in the area shows
that the sweep of the privilege could be broad, indeed. The Court's most
recent pronouncement came in Press-Enterprise Co. v. Superior Court,1

a decision that crumbled one of the last major barriers to an open judicial
process. The seven-to-two decision, written by Chief Justice Burger in his
last opinion for the Court, held that there is a general, qualified first
amendment right of access to preliminary hearings in criminal cases.'" A
defendant can overcome the public's right to access, wrote the Chief Jus-
tice, only by a showing that there is a 'substantial probability' that clo-
sure is necessary to protect his right to a fair trial from the harm caused
by publicity and that there are no adequate alternatives to closure.8 6 The
decision reversed the test set forth in Gannett Co. v. DePasquale"37 that
only a 'reasonable probability of prejudice' was enough to overcome the
access right in any preliminary hearing."s

1111 (1983) (because wire service reporting that plaintiff had alleged mob ties could not
show reliance on official records at the time it wrote its stories, the privilege was not al-
lowed); Dameron v. Washington Magazine, Inc., 575 F. Supp. 1575 (D.D.C. 1983), af'd, 779
F.2d 736 (D.C. Cir. 1985), cert. denied, 106 S. Ct. 2247 (1986). (fact that defendant maga-
zine did not name the governmental body that issued a report on air safety as the basis for
its report did not extinguish the privilege); Grafton v. American Broadcasting Cos., 70 Ohio
App. 2d 205, 435 N.E.2d 1131 (1980) (privilege applies even though news report claimed
that town was site of deadly chemical waste dump, attributed it to government sources, and
entered no official document into evidence supporting the report).

134. 106 S. Ct. 2735 (1986).
135. Id. at 2737.
136. Id.
137. 443 U.S. 368 (1979). See 106 S. Ct. at 2752 (Stevens, J., dissenting) ("[T]he Court

reverses-without comment or explanation or any attempt at reconciliation-the holding in
[DePasquale] .... ).

138. 106 S. Ct. at 2743-44; Cf. 443 U.S. at 392-93. DePasquale showed that a majority
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The Supreme Court's 1986 Press-Enterprise case was the capstone of a
long line of cases that chipped away at denial of public access. Its lan-
guage echoed the rationale for the common law privilege of the news me-
dia to report on judicial proceedings:

[O]ne of the important means of assuring a fair trial is that the process
be open to neutral observers .... [O]penness in criminal trials, includ-
ing the selection of jurors, 'enhances both the basic fairness of the crimi-
nal trial and the appearance of fairness so essential to public confidence
in the system."

In earlier decisions, the Court ordered access to transcripts of voir dire
proceedings,"10 voided a statute that required per se exclusion of the pub-
lic from the trial testimony of minors who were complaining witnesses in
sex crime cases, 41 struck down as unconstitutional a judge's order that
excluded the public entirely from a criminal trial,' 4

2 and recognized the
right of the defendant in a criminal trial to have a public pretrial sup-
pression hearing."' s

The Court's decisions have underscored the need for an informed citi-
zenry as an essential element of self-government. The American heritage
has played an essential role: "The question in a particular case is whether
that [judicial control of access] is exerted so as not to deny or unwarrant-
edly abridge.., the opportunities for the communication of thought and
the discussion of public questions immemorially associated with resort to
public places."144 This rationale of access lies at the very heart of the
common law 'fair report' privilege recognized in the states to protect fair
and accurate reports of matters transpiring at public places.

V. CONCLUSION

The great promise for libel defendants that the common law holds at a
time when the first amendment defenses are upon uncertain ground lies
in the faith that courts, applying state-made common law, will continue
to focus on accurate and fair reporting of public events and proceedings.

recognized a qualified constitutional right of the public to attend pretrial suppression hear-
ings. Id. at 392-94.

139. 106 S. Ct. at 2740-41.
140. Press-Enterprise v. Superior Court (Press-Enterprise I), 464 U.S. 501 (1984).
141. Globe Newspaper Co. v. Superior Court, 457 U.S. 596 (1982).
142. Richmond Newspapers, Inc. v. Virginia, 448 U.S. 555 (1980).
143. Waller v. Georgia, 467 U.S. 39 (1984).
144. Richmond Newspapers, Inc. v. Virginia, 448 U.S. at 555. Cf. Chandler v. Florida,

449 U.S. 560 (1981) (no per se constitutional prohibition against Florida allowing radio, tele-
vision and still camera coverage of a criminal trial for public broadcast, even though th.
accusei objects).
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The 'fair report' privilege, easily understandable and easily applied to re-
ports of official proceedings, sidesteps the need for judges to apply com-
plex constitutional doctrines forged on the basis of a plaintiff's public or
private status and whether the report involves an issue of private or pub-
lic concern.

The recent decisions establish that courts have not lost sight of the 'fair
report' privilege's long heritage and rationale. It is to be expected that as
the Supreme Court continues to open the doors of government to more
public access, state privileges will continue to protect those who venture
inside with the privilege to report on the events and documents within.

Ultimately it may be the states, not the Supreme Court, that will be
credited with according the first amendment the breathing space it needs
to survive and, thus, make the promise of New York Times a reality.


