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"Damage for libel .... This danger is real and is becoming more and
more acute every day."1

I. INTRODUCTION

What the revered Mr. White, the newspaper sage of Kansas, had to say
more than half a century ago has those of us who are concerned with the
future of news journalism nodding our heads today in morose agreement.
The danger is real and costly, as much in terms of coverage and reporting
as it is in terms of dollars and cents.

We need not listen only to the lamentations of editors and reporters on
this matter to realize the impact of libel actions. Empirical research pro-
vides credible and sobering data. A recent survey by the American Soci-
ety of Newspaper Editors (ASNE) begins to outline the real cost.* More
than half of the 450 editors polled supplied information on the frequency
of libel and privacy litigation in the previous three years, and the cost of
defending those suits.8 Of the 229 respondents, 132 said they had been
engaged in suits in the previous three years.4 The total cost of defending
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libel suits was estimated at nearly $13 million. The average cost of de-
fense for each newspaper was $95,852.6 One-third of the cost was spent in
defending actions characterized by the editors as nuisance suits.' As
might be expected, the average cost went up with the larger circulation
newspapers. More than half a million dollars was spent on average by
each of the thirteen newspapers with circulations greater than 400,000:.

A realistic, if slightly cynical, observation would be that defending libel
suits periodically may be viewed as a cost of doing business, much like
carrying workers' compensation insurance, and protection against loss
from fire and disaster. Every enterprise must anticipate some of the risks
of opening the door to the public every day and expect calamity. Modern
businesses try to protect against misfortune by using prudent business
practices day by day, and by paying insurance premiums for protections
against catastrophic expense brought on by both anticipated and unfore-
seen hazards. Because there is nothing to prevent a libel rplaintiff with a
weak case from going to court, 'nuisance suits' may be regarded as a nec-
essary business expense. When such suits are filed, even the news organi-
zation that has done thorough reporting and clear writing will have to
defend itself.

Mass media are, after all, capitalistic institutions operating in a demo-
cratic society. The people in the counting house-publishers and general
managers and that ilk-have a responsibility to stockholders and owners
to insure that a profit is made and that resources are not squandered
unwisely. This mandates that those with ultimate responsibility express
some interest in what editorial departments do, and may require that
publishers and general managers tell editors to do all that is possible to
guard against libel actions. Media managers may even tell editors to stop
aggressive reporting of any kind that may encourage potential plaintiffs
to call their attorneys.

The network that disseminates news of mass media legal issues has
been increasingly attentive to the problem. It is nearly impossible to pick
up an issue of Quill, Editor and Publisher, Publisher's Auxiliary, Broad-
casting, or Publishers Weekly without finding summaries of recent defa-
mation cases or longer pieces reporting the larger, usually gloomy, picture
in depth and detail. While this information is useful to journalists, it may
contribute to the chilling effect that is discussed so frequently. Even if
one's particular newspaper or news station has not personally suffered the
expense of a libel action, the bad news from another corner of the state or
nation will hardly encourage more robust reporting and commentary. The

5. Id.
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libel issue is then perceived as a potential threat to aggressive journalistic
behavior. Many editors and broadcasters are frank in admitting that the
threat of a libel suit has affected their news judgment. One New Jersey
editor reportedly spent ten percent of his editorial budget on legal fees."
In his opinion, "If these suits keep up, advocacy journalism of any kind
will be dead."' 0 This is not to say that every newsroom has turned
'wimpish.' Size seems to be an indicator of feistiness. Smaller enterprises
have fewer resources to devote to defending their work unnecessarily in
court.

Just as discomforting as the increase in the number of suits brought
against media defendants is an upswing in the number of suits public
officials have brought against private citizens who speak out. A judge who
sued a court-watching group for their critical report on his judicial per-
formance represents another sobering aspect of activity in libel law."

The present state of affairs is hardly the kind of climate to support the
"profound national commitment to the principle that debate on public
issues should be uninhibited, robust, and wide open, and that it may well
include vehement, caustic, and sometimes unpleasantly sharp attacks on
government and public officials."12 Dissemination of both opinion and
fact may be more subdued if the current trend accelerates. This premise
is compounded by evidence that it is public officials or public figures who
bring sixty percent of the suits against media defendants.1' This figure
seems baffling in light of another statistic: In only ten percent of re-
ported cases that were judicially resolved between 1974 and 1984 did
plaintiffs ultimately prevail;" another fifteen percent of the cases were
settled out of court."' Batting .750 is not bad in any league, but the ex-
pense incurred in building that winning record is not petty cash. These
facts are not unknown to public official plaintiffs or their attorneys, but
they still go to court. Why? Data from the University of Iowa Libel Re-
search Project leads to a conclusion that plaintiffs win by suing, even if
they ultimately lose."6 The courtroom becomes a forum for airing the
plaintiffs' side of a grievance against the media, even though the chances
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and .........'..es Of Ltigiatiori, Seuirg the Record Siraighi, 71 lowA L Rey. 226, 228
(1985).
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of winning are against them.17 Restoration of reputation-the basic issue
at stake in a defamation action-becomes secondary, and often is not ad-
dressed directly.1 s

Thus far this Article has discussed three intersecting blocks of evi-
dence: First, many media executives are becoming cautious about pub-
lishing and broadcasting opinions and facts about public issues and offi-
cials; second, public official/figure plaintiffs lose their cases most of the
time; and third, these plaintiffs "win by suing'" as a form of vindication
for allegedly defamatory material connected to their names. This leads to
an obvious conclusion: We ought to seek better ways to deal with public
official/figure plaintiffs when matters of public concern are at stake. Spe-
cifically, we should consider alternatives that will (1) allow the media to
promote full and free expression vigorously on issues related to self-gov-
ernment, (2) provide public officials/figures ample opportunity to rebut
media attacks, (3) help unclog court dockets, and (4) reduce the time re-
quired for dispute resolution.2 0 As Professor Bezanson put it:

[Tihese conclusions demand a fundamental and searching reexamination
of the law of libel. They also demand a clear-minded assessment of the
effectiveness with which the constitutional privileges respect legitimate
private interests in reputation, serve the ends of freedom of the press,
and foster full and robust public discussion concerning issues of public
moment. It is time, in short, to set the record straight on the law of libel
itself.'

Although there is no Salk vaccine for the libel epidemic, there is in-
creasing discussion of alternatives and preventatives in both the media
professional journals and legal literature. Statutory measures have been
introduced in the United States Congress and the California legislature to
ease the pain.2 These better ways of preventing and dealing with the li-
bel onslaught can be discussed conveniently under the general headings
of legal and extra-legal (although not necessarily illegal) alternatives.

Lawyers and journalists, however, do seem to share certain qualities
that may impede progress in this problem area. Both are argumentative

17. Id. at 229.
18. Id. at 230.
19. Id. at 233.
20. Philadelphia Newspapers, Inc. v. Hepps, 106 S. Ct. 1558 (1986), for instance, dragged

on for ten years, from 1976 to 1986, before the United States Supreme Court finally ruled.
In contrast, New York Times Co. v. Sullivan, 376 U.S. 254 (1964), took only four years, from
1960 to 1964, to reach the Court.

21. Bezanson, supra note 16, at 233.
22. H.R. 2846, 99th Cong., 1st Sess. (1985); Cal. Senate Bill 1979, The Lockyer Bill

(1985). These proposals are summarized in GANNET CENTER FOR MEDIA STUDIEs, THE COST
OF LIBEL: ECONOMIC AND POLICY IMPLICATIONS, 19 (1986) [hereinafter THE COST OF LIBEL].
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and prone to skepticism. When collected together, they also are hard to
organize and point in a common direction. Persuading journalists and
lawyers to present a united front on many of these proposals will be diffi-
cult, particularly when it comes to lobbying for particular legislation. Get-
ting the Allied invasion army ready for D-Day in Normandy was a tea
party, compared to the task of publicly unifying journalists and lawyers,
even those who are on the same side.

II. LEGAL APPROACHES

A. Declaratory Judgments

Representative Charles E. Schumer, a Democratic Congressman from
New York, has introduced legislation proposing the declaratory judgment
as an alternative to the traditional legal proceedings for libel in circum-
stances affecting public officials and figures.2 3 Either the public official/
figure plaintiff could choose this means of adjudication at the outset of a
libel action or the defendant could convert a conventional suit into one
with declaratory judgment status.24 A suit for declaratory judgment then
bars a plaintiff from filing any other suit arising from the same publica-
tion or broadcast 2 6 This kind of law would place the burden of deciding
the truth or falsity of the publication, and its allegedly defamatory na-
ture, in the hands of a judge. Although the court would award no cash
damages,2

6 winning plaintiffs could receive compensation for attorney fees
unless the defendant either could show that it had attempted to deter-
mine the truth before publication or published a retraction within ten
days of the judgment.2 7

There is much to commend this kind of legislation from the standpoint
of the media and the courts, perhaps more so than from the standpoint of
the plaintiffs. The Schumer proposal bars discovery proceedings, thereby
reducing attorney fees and other costs as well as court access time. Critics
say, however, that eliminating the possibility of damage awards may
make libel actions less attractive for potential plaintiffs, and that this
might encourage less responsible behavior on the part of journalists. Cur-
rently, commentators and attorneys seem to be divided on this issue.
Floyd Abrams, counsel for the New York Times, sees the bill as a trade-
off, cutting costs and time, though potentially encouraging more public

23. H.R. 2846, 99th Cong., 1st Sess. § 2(d)(1) (1985). See Note, The Defamed Reputa-
tion: Will Declaratory Judgment Bill Provide Vindication?, 13 J. or LEGis. 72 (1986).

24. H.R. 2846, 99th Cong., 1st Sess. § 1(c) (1985).
25. Id. § 1(a)(3).
26. Id 4.
27. Id. See Note, supra note 23, at 87 n.103; THE COST OF LiuwL, supra note 22, at 19.
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officials to sue.28 Michael P. McDonald, general counsel for the American
Legal Foundation, sees positive possibilities in the Schumer bill, but has
reservations about the right of media defendants to convert a libel action
into a declaratory judgment suit.2 ' Another commentator also objects to
the right of the media to convert public officials' lawsuits into declaratory
judgment actions, because this forecloses recovery of damages.30 She also
points out that even a declaratory judgment for a plaintiff would be a
hollow victory if there was no requirement that the defendant publish the
court's findings.31  She would mandate publication of such a
pronouncement.3

2

B. The Franklin Proposal

Professor Marc Franklin of Stanford University has developed The
Plaintiff's Option Libel Reform Act, which emphasizes negotiation and
settlement.32 If a plaintiff hopes to recover attorney fees, he must provide
the defendant with all of his evidence before he files suit. If the defend-
ant then publishes a retraction, the retraction serves as a complete de-
fense if published before the plaintiff sues. 2 Waiting until after the plain-
tiff files suit to issue a retraction renders the media defendant vulnerable
to the possibility of reimbursing a successful plaintiff for his fees."

C. The California Proposal

A bill introduced into the California State Senate 7 would keep malice
or fault at the heart of the libel suit. A medium which can establish that
it made a reasonable effort to verify what was published could prevent a
plaintiff from recovering even costs." The defendant could also avoid
payment of a winning plaintiff's costs by publishing a correction or re-
traction within ten days after a judgment is rendered.$$ Pretrial discov-
ery, however, would be prohibited under this proposal.4 0 Although the

28. Abrams, supra note 15, at 38.
29. McDonald, A Change 'For the Worse,' BuLL. AM. Soc. NEWSPAPER EDrroRs, Feb.

1986, at 35.
30. Note, supra note 23, at 88-89.
31. Id. at 89-90.
32. Id. at 90.
33. THE CosT OF LIERL, supra note 22, at 19.
34. Id.
35. Id.
36. Id.
37. Cal. Senate Bill 1979, The Lockyer Bill (1985).
38. Id.
39. Id.
40. Id. See Tmz Cosr oF LaL, supra note 22, at 19.
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California bill may be too good to be true on its face, it offers a judicial
resolution of the dispute as quickly and inexpensively as possible, and
would fill a need for those not seeking monetary damages and willing to
absorb legal costs even in victory. The plaintiff who seeks more may find
this to be an unsuitable alternative and too generous to an unsuccessful
media defendant.

D. Mandatory Publication Of a Correction: A Right Of Reply

Adding the requirement that a losing media defendant in a declaratory
judgment action, a la the Schumer Bill; publish either the judge's opinion
or another form of correction of the original publication is not likely to
find either media or judicial support. Similar right-of-reply statutes al-
ready have been found constitutionally defective in Miami Herald Pub-
lishing Co. v. Tornillo." In this case, the United States Supreme Court
found that a Florida law requiring a right of reply for political candidates
in certain circumstances was unconstitutional.' The Court stated that:

Even if a newspaper would face no additional costs to comply with a
compulsory access law and would not be forced to forgo publication of
news or opinion by the inclusion of a reply, the Florida statute fails to
clear the barriers of the First Amendment because of its intrusion into
the function of editors.'3

If it is vindication that public-official plaintiffs seek, the right of reply
route is a potential breakthrough that probably will never come to pass,
given the Tornillo decision and the unyielding mindset of journalists. Al-
though most journalists are basically fair-minded in their professionalism
and will seek out and publish opposing viewpoints, particularly from pub-
lic officials concerned with issues of public concern, they tend to balk at
anything that smacks of mandatory publication of anything. It is pure
conjecture, but we suspect most editors probably would voluntarily pub-
lish all or major parts of even a losing opinion in a declaratory judgment
action. Requiring mandatory publication as a matter of law is not the
kind of provision that is likely to unify the major press groups behind a
Schumer-type bill.

E. Retraction

Several of the proposals discussed supra elevate retraction to new im-
portance. Retraction statutes in and of themselves are not new, of course.
More than half the states have retraction provisions at present, and their

41. 418 U.S. 241 (1976).
42. Id. at 258: FLA. STAT. 4 104.38 (197.3).
43. 418 U.S. at 258.
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general effect is to reduce potential damage awards in varying ways and
measures." Retraction statutes put the medium in the position of saying
publicly, "We were wrong," and give a plaintiff his or her opportunity for
public vindication, either in print or on the air. This is not the same thing
as a right of reply, obviously, but it is a widely accepted measure that
offers both some form of publicity to a plaintiff and limited protection
against loss for the media defendant. Interested parties should explore
ways to modify existing retraction statutes to make them more favorable
to the media while at the same time vindicating the character of the pub-
lic official/figure plaintiff. Amending existing retraction statutes to pro-
vide more generous benefits for a news medium in public official/figure
defamation suits might be easier than achieving the national unanimity
required to enact a Schumer-type federal law. Additionally, the public
official/figure plaintiff who has more of an interest in reputation than in
cash compensation could be accommodated in favorable ways.

F. Judicial Interpretation

Unless individual lawyers are able to convince individual judges that
the media are entitled to special and favorable consideration under ex-
isting law and the Constitution, we cannot expect a revolution in judicial
interpretation of libel law as a foreseeable means of easing the libel
crunch. Most lawyers and commentators would agree, however, that there
is a favorable body of opinion on the side of the press. When the twenti-
eth anniversary of New York Times Co. v. Sullivan" rolled around, the
ASNE and the American Bar Association noted the occasion with a birth-
day party. This would not have occurred if the case was viewed as a legal
albatross. The consensus, said media attorney Bruce Sanford, is that
"America's Constitutionalized libel law affords the press substantial pro-
tection from a string of libel suits, if not necessarily as much protection as
was once hoped for or as might be desired." 46 This summation echoes the
statement by Dean Prosser that New York Times and its progeny were
"unquestionably the greatest victory won by the defendants in the mod-
ern history of the law of torts."47 The evidence cited earlier indicates the
practical value of New York Times. The rules enunciated in New York
Times weigh heavily in favor of the media in public official/figure cases.

44. See generally D. Twsm & H. NzLsoN, LAW op Mass CoMMumcATioN (5th ed. 1986);
Note, supra note 23, at 83-85; Hulme, Vindication of Reputation: An Alternative to Dam-
ages as a Remedy for Defamation, 30 AM. UL. Rzv. 375, 387 (1981); Dickerson, Retraction's
Role Under the Actual Malice Rule, COM. & THa LAw, Aug. 1984, at 40.

45. 376 U.S. 254 (1964).
46. Sanford, Legislation Initiative 'Ill-Timed,' BuLL AM. Soc. NwspAPER EDrroas, Feb.

1986, at 32.
47. W. PRossm. HANDBOOK ON ma LAw op TonTs § 118, at 819 (4th ed. 1971).
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Although we now lack an absolutist such as Mr. Justice Black to pen the
trenchant, direct prose we like to read in first amendment cases,4

8 the
New York Times case has, on balance, been a positive force and provided
a successful basis for argument for media attorneys.

G. Existing Electronic Media Libel Statutes

One commentator, Professor Hughes, in a review of radio libel laws,
sees a "foundation for a reformation in libel law" in existing state stat-
utes covering the electronic media." Thirty-seven states provide varying
degrees of protection for broadcasters that may not be available to others
in libel actions, particularly in terms of remarks made by a third
party-typically a guest or interviewee on a news or talk show.50 These
protections include conditional or absolute privilege for third party state-
ments; protection for statements made by political candidates or their
representatives; and limits on damage awards."' Professor Hughes points
out that some of these laws appear less daring in light of New York
Times and other Supreme Court cases decided after the passage of these
laws." The requirement of section 315 of the Communication Acte
prohibiting broadcasters from censoring electronic political advertise-
ments placed broadcasters in a potential defamation vise. In 1959 and
1970, however, decisions of both the Supreme Court and the Federal
Communications Commission relieved broadcasters of liability and made
existing statutes on the point irrelevant.M Hughes suggests that amending
these laws would be easier than beginning reform from ground zero."
These laws might be broadened to cover all media, to include cases con-
cerning public officials and figures, and to limit damage awards at least to
those injuries actually suffered. State-by-state improvement of these laws,

48. See, e.g., Justice Black's concurring opinion in New York Times:
I vote to reverse exclusively on the ground that the Times and the individual de-
fendants had an absolute, unconditional constitutional right to publish in the
Times advertisements their criticisms of the Montgomery agencies ... . [S]tate
libel laws threaten the very existence of an American press virile enough to pub-
lish unpopular views on public affairs and bold enough to criticize the conduct of

public officials.
376 U.S. at 293-94 (Black, J., concurring).

49. Hughes, Radio Libel Laws: Relics That May Have Answer for Reform Needed To-
day, 63 JouaNALisM Q. 288, 288 (1986).

50. Id. at 290-91.
51. Id. at 291.
52. Id. at 291-93.
53. 47 U.S.C. I 315(a) (1982).
54. Farmers Educ. & Coop. Union v. WDAY, Inc., 360 U.S. 525 (1959); Nicholas Zapple,

23 F.C.C.2d 707 (1970).
55. Hughes, supra note 49, at 293, 359.
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or other existing state libel statutes, is a pragmatic yet formidable goal
for print and broadcast groups. They must work together to achieve bet-
ter statutory protection.

III. EXTRA-LEGAL ALTERNATIVES AND PREVENTATIVES

A. Better Newsroom Public Relations

Most journalists have learned to live with the public relations industry;
spokespersons for private and public institutions are facts of journalistic
life and major sources for news. But some journalists would lead sitdown
strikes before becoming part of a public relations or customer relations
campaign for their newsroom. The Iowa Libel Research Project seems to
establish what we might have suspected-journalists are not always mod-
els of tact and courtesy when dealing with irate news sources, particularly
those who question a story's accuracy.86 Half of those who eventually sue
for libel contact the offending medium before consulting an attorney;67
these people are the ones who "are the most likely to say that they were
angry and upset by their contact with the media."" Reporters and editors
are not born to act like Scrooge before his redemption, but the fact is that
one who calls a newsroom to question a story, or just to ask a question, is
likely either to receive no help or to meet with outright hostility. One
editor, responding to a question asked in the Iowa study, put it this way:

Newspapers are reluctant to acknowledge complaints. We're defensive
about it, Nobody likes to be criticized .... There's anger that some-
body would question us. My immediate reaction is to be defensive about
it. Something I have to be careful of when I'm talking to people is that I
hear them out, that I try to explain to people what the reason is for what
we're doing. I find that very difficult. It's one of my own quirks, some-
thing I have to work on, not to respond in a defensive way."

There are reasons (excuses, perhaps) for the generally poor record of
journalistic organizations in responding to queries and complaints. First,
the primary goal of a news organization is to get the next issue out.60

Second, resisting outside pressure and complaints is a conditioned re-
flex.6' The latter ranges from saying "no" to running yet another picture

56. See Cranberg, Libel Law and the Press: Setting the Record Straight-Part 2: Fan-
ning the Fire: The Media's Role in Libel Litigation, 71 IowA L. Ray. 221 (1985).

57. Soloski, supra note 13, at 219.
58. Id. at 220.
59. Dan Foley, Managing Editor of the Quad City News, Davenport, Iowa (quoted in

Cranberg, supra note 56, at 223).
60. Cranberg, supra note 56, at 222.
61. Id.
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from the United Way campaign representative to just plain getting stub-
born and dismissing complaints about the accuracy of a quote in a story
written about last night's city council meeting. Admitting error and inac-
curacy is difficult for anyone; it is even more difficult for a journalist. In a
hectic newsroom, time is short and professional pride runs deep. All this
stands in the way of a fair and decent consideration of a potential plain-
tiff's complaint. Many complainants might not sue, however, if their com-
plaints were heard, researched, and acted on with some courteous impar-
tiality from the beginning. Professor Gilbert Cranberg of the University
of Iowa points out that this requires human relations training of an order
that does not exist in most newsrooms.61 He recommends, among other
things: that editors require journalists to exercise courtesy in responding
to complaints; that a person who is skilled in human relations techniques
be appointed to handle complaints; that policies for dealing with such
complaints be written, distributed, and enforced; and that firing be the
penalty for ignoring a real complaint. 3 We would add that in-house semi-
nars by human relations and communication experts should be
mandatory and periodic, however outrageous this may seem to prideful
professionals.

B. The Ombudsman As Grievance Settler

About forty newspapers have a designated ombudsman, someone
charged with hearing complaints about coverage, investigating those com-
plaints, and, if warranted, recommending a solution or course of action."
The ombudsman is supposed to have independence and a free hand to
act, even if the outcome is less than palatable to the staff or manage-
ment.65 The journalistic ombudsman (often known by other titles, such as
reader advocate) is derived from the governmental ombudsman used in
some public institutions here and abroad." Sam Zagoria, a former mem-
ber of the National Labor Relations Board, found that his two-year hitch
as Washington Post ombudsman was useful and helpful to the newspa-
per. Staff sensitivity to outsiders was heightened. As ombudsman he took
complaints out of the hands of otherwise busy editors and reporters. He
was able to help readers overcome a sense of distance and inattention
from the newspaper."

Zagoria viewed his ombudsman stint as one requiring dispute resolu-

62. Id. at 223.
63. Id. at 225.
64. Zagoria, The Ombudsman as a Dispute Resolver in the Newspaper Industry, ARS.

J., Junte 1986, at 3, 4.
65. Id. at 5.
66. Id.
67. Id. at 4-5.
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tion and conciliation. He saw himself as an honest broker between forces
outside and inside the Post.66 The ombudsman brought an unofficial ac-
countability to the newsroom-reader relationship. "To the extent that
ombudsmen [in any institution] help resolve difficulties, they are lighten-
ing the load on the judicial system and are doing it in a manner that
reduces the antagonist-protagonist role." 69 Little has surfaced in the way
of research on whether ombudsmen have kept potential libel actions from
being filed, but if the basic issue of accuracy that is at the heart of a
defamation suit can be dealt with in this fashion, it would be worth an
expanded role in American journalism. If nothing else, establishing and
using the ombudsman says something about fairness concerns of both
staff members and readers.

C. News Councils

An independent-group variation of the journalistic ombudsman is the
news council. A news council hears complaints from citizens about some
aspect of journalistic performance, ranging from ethics to accuracy. While
some council members may be connected to journalism, most will not.
The offending medium is given an opportunity to testify and present evi-
dence; staff members for the council gather other information and evi-
dence. The council considers all the information and issues a finding. The
opinion is given as wide a distribution as possible, in hopes that the
charges, evidence, and finding may be read by as many citizens as possi-
ble. There is no legal effect to all this; the procedures are quasi-judicial,
but the judgment is unenforceable.

Unfortunately, from our point of view, the National News Council
(NNC) which existed for about ten years in this country, is no longer
operating. There is no independent body one may approach with a beef
about press performance. The birth and death of the NNC are interesting
and relevant to a discussion of ways of handling disputes out of court, but
the NNC story is too long to tell in full here. Its charge, developed in
1971 by the Twentieth Century Fund Task Force, was this:

The Council's function shall be to receive, to examine, and to report on
complaints concerning the accuracy and fairness of news coverage in the
United States as well as to study and to report on issues involving free-
dom of the press. The Council shall limit its review to news reporting by
the principal national suppliers of news. Specifically identified editorial
content is excluded.70

68. Id. at 5.
69. Id. at 6.
70. P. BRoGAN, SPIKED: THE SHORT Lnw AND DEATH OF THE NATIONAL NEws CouNcI., at

109 (1985).
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In its lifetime, the NNC handled a variety of complaints regarding
"news reporting by the principal national suppliers of news." ' For exam-
ple, the NNC heard cases against ABC, Time, Jack Anderson, and the
New York Times.7 But the NNC encountered many problems. The prox-
imate cause of its death was lack of funds. Other reasons advanced by the
NNC's obituary writer, Patrick Brogan, included too much ambition for
available funds; lack of public awareness; periodic crises in leadership and
scope; suspicion and skepticism on the part of the media who should have
supported its efforts; and, lack of publicity, particularly beyond the jour-
nalism profession.'8

The NNC, one supporter said, needed a "critical mass" of support that
it never got.1" The great, grey New York Times announced early on that
it would neither support the NNC's work nor cooperate with it in its en-
deavors.76 Although the Times thought that NNC supporters were well
intended, they believed that it would fail and "could actually harm the
cause of press freedom in the United States."' The threat to a free press
did not come from press failures in accuracy and fairness, but from with-
out, said A. 0. Sulzberger in a memo to his staff explaining the New York
Times' disavowal of the NNC. 7

7 "The presence of the Council is not ma-
terially going to help us meet these real threats," Sulzberger said. "In-
deed, we are convinced that the operation of the Council will only serve
to divert attention from them."'7 Sulzberger's reasoning was, and is, diffi-
cult to grasp for those who tried to open a national public forum for con-
flict resolution that might exhibit a new form of collective press responsi-
bility and responsiveness.

The notion that a press council may contribute to settling public dis-
putes over press performance has not died. The Minnesota Press Council
and a very few local press councils live on. In England, the British Press
Council continues to achieve some measure of success despite a press that
is wild, woolly, and sensational in comparison with American counter-
parts. The skin of a great segment of the American press is thin indeed
when it comes to criticism from beyond its own walls. This hypersensitiv-
ity to external questioning seems a continuing impediment to trying
somehow to establish an independent body, such as the now departed

71. Id. at 16.
72. Id. at 33-35, 40-42.
73. Id. at 90-92.
74. Alfred Balk, Former Editor of the COLUMBIA JOURNALISM REv. (quoted in P. BROGAN,

supra note 70, at 16).
75. P. BROGAN, supra note 70, at 27.
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77. Id. at 117-18.
78. Id. at 118.
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NNC, which might provide a forum other than the courtroom to establish
truth and accuracy. Review by an independent council is hardly painless,
but it does offer honest and impartial resolution of public disputes at a
fraction of the cost of a libel action.

Ironically, it was reported recently that General William Westmoreland
is promoting the Minnesota News Council through newspaper, radio, and
television advertisements. 7' After he dropped his suit against CBS, West-
moreland said that he sought only a news council-type forum to air his
side of the dispute:

I have suggested the need for something similar to the National News
Council. I say this because I know that the route of a libel suit is not
good-for either the plaintiff or the defendant. In many cases, the legal
costs alone are prohibitive, both to the individuals concerned and to
small publishers and radio and television stations. The rules of evidence
and the legalisms of the court system do not promote open and free de-
bate. In fact, they tend to stifle and drag out the proceedings over such a
long period of time that all involved, including the public, get confused
and bored with the whole affair.

Many of you are more familiar than I am with how such a news council
should work. Most important, it should be composed of journalists and
outstanding citizens who understand how the media works. It should be
nonpartisan and nonideological. Those who submitted their cases to the
council should have to waive the right to sue in court and agree to accept
the finding of the council. There would be no award of damages.
.... At a time when press credibility with the public is an acknowl-
edged matter of concern for those within the news media, a viable news
council would serve to reduce pressures for governmental or other types
of control .... (A] news council, if fairly constructed and fairly admin-
istered, would serve to protect our vital institutional values and at the
same time provide a forum for broadening and enhancing freedom of
expression.8

D. Arbitration

Many disputes in American life are settled by the arbitration process.
Arbitration is performed by people who are trained to hear cases, collect
evidence, and render judgments. Their judgments may or may not be
binding on the parties concerned. Disputes arising from labor contracts
are a category of dispute most frequently settled by arbitration. It would
not take too much creativity to devise an extralegal forum whereby a
public official plaintiff could bring his case against a news medium before
a trained arbitrator, who would render an opinion after hearing evidence

79. Westmoreland in Press Council Ads, EDITOR AND PUBLISHER, Sept. 20, 1986, at 14.
80. Westmoreland, A Case for Press Responsibility, 38 MmicE. L. Rv. 771, 777 (1987).
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and undertaking appropriate research. This, in effect, becomes a declara-
tory judgment proceeding outside the courtroom setting. It requires a
group of respected and trained arbitrators, and ground rules upon which
all agree before a case could be instituted. Costs might be assessed or
allocated between the parties as the particular equities of each case dic-
tate. Agreement to publish the arbitrator's findings might be part of the
prehearing ground rules. Arbitration is not a novel concept in or outside
American law. With a little creativity, the idea could be applied success-
fully to the area of defamation, we would venture.

E. Continuing Education On The State Of Communication Law

A course in communication law is required of most journalism school
students these days. Although the broad nature of the course provides
only a limited basis of information on how to avoid a libel action in the
first place, it is a start. Refresher courses and newsroom seminars seem to
be an obvious means of preparing journalists to recognize the telltale
signs of defamation in a piece of copy; indeed, the trade press regularly
carries periodic accounts of such classes. Journalism education may lag
behind in meeting the opportunity to encourage and sponsor continuing
education on the legal issues of the moment. While it takes a lawyer to
argue a case, it does not take a lawyer to understand the guidelines and
outer limits of libel and privacy. For the interested and conscientious
journalist, there are now available many readable, usable books and pam-
phlets for newsroom consumption on these issues than there were only a
few years ago?8

IV. SUMMARY AND CONCLUSIONS

The list of legal and extra-legal alternatives offered above, while not
exhaustive and not fully indicative of the problems and nuances involved
in any one approach, does show that there is much that can be done. The
payoff in making even modest progress is real and dual pronged. First
amendment concerns will be served if the incidence of defamation suits
drops and if the cost for defense is reduced appreciably; this should warm
up the chilling effect which may be preventing more aggressive reporting
on public affairs and issues in some newsrooms. Also, the press will begin
to show publicly that it is willing to be responsive and open to a dialogue
of criticism as it goes about the task of reporting the news. The barriers
to achieving this progress are many-time, diversity of opinion on solu-
tions from those within and without the journalistic profession, and out-

FORD, SYNOPSIS OF THE LAW OF LiML AND THE RIGHT OF PRIVACY (rev. ed. 1981).
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right resistance to any change, to name a few. In the interest of promot-
ing maximum flow of news and opinion on critical public issues, finding
alternative solutions to the traditional libel lawsuit should be a high pri-
ority item for action by media institutions and organizations that have
substantial interests at stake.


