
Philadelphia Newspapers, Inc. v.
Hepps: New Hope for Preserving

Freedom of the Press

bY John V. R. Bull*

While the United States Supreme Court's decision in Philadelphia
Newspapers, Inc. v. Hepps was a major victory for a free press, it is
unlikely to have much direct effect on the way a newsroom pursues a
story. But the decision could go a long way toward reversing the chilling
effect newspapers are feeling from libel suits--a chill that threatens to
become a deep freeze that severely curtails the free flow of information to
the public.

Insofar as Hepps protects newspapers that could be put out of business
by multi-million-dollar libel verdicts, the decision could have far-reaching
effects.

In a five-to-four decision, the Court held that private citizens suing for
defamation in cases involving "matters of public concern" must prove the
statements are false;$ for the first time the Court clearly established that
the crucial "burden of proof" rests with-the plaintiff, not the newspaper.3

David H. Marion, formerly of the Philadelphia law firm of Kohn,
Savett, Marion & Graf, said the Court concluded that the burden of proof
is too great to force a newspaper to prove truth; in a close case, that bur-
den is usually the determining factor.' Marion, now with the Philadelphia
law firm of Montgomery, McCracken, Walker & Rhoads, argued the
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1. 106 S. Ct. 1558 (1986).
2. Id. at 1564.
3. Id.
4. Interview with David H. Marion, defendant's attorney (Aug. 5, 1986).
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newspaper's case before the Supreme Court.'
Terming the decision "an important victory," Eugene L. Roberts, exec-

utive editor of The Philadelphia Inquirer, said that if his paper had not
pressed the case, "we in the newspaper business would have been guilty
until proven innocent in every libel case. Every time someone sued, no
matter how frivolous, the burden would have been on us. Now, in light of
the U.S. Supreme Court ruling, the burden is where it ought to be-on
the plaintiff.""

In her opinion, Justice Sandra Day O'Connor recognized that the press
needs substantial protection from libel suits because "the First Amend-
ment requires that we protect some falsehood in order to protect speech
that matters."7

The decision invalidated a Pennsylvania law that placed the burden on
the newspaper to prove that its statements were true."

The lawsuit was filed in 1976 by Maurice S. Hepps, owner of a beer
distributorship, after five articles in The Inquirer linked him with mem-
bers of organized crime.'

At the end of a six-week trial, Hepps' lawyers asked Chester County
Judge Leonard Sugerman to instruct the jury that, based on Pennsylva-
nia law, The Inquirer had to prove its stories were true and accurate. The
Inquirer asked Sugerman to instruct the jury that Hepps must prove the
articles were false, rather than the newspaper having to prove their
truth.10 Judge Sugerman agreed with The Inquirer. In an enlightened rul-
ing, he recognized that a person's private reputation must at times yield
to the need for public discussion and accordingly ruled that the Pennsyl-
vania law was unconstitutional.1 1 He told the jury the burden of proof
rested with the plaintiff, Hepps.12

The jury returned a verdict in favor of The Inquirer, s but the Pennsyl-
vania Supreme Court vacated that judgment and ordered a new trial."
Thanks to the U.S. Supreme Court's ruling, that will not occur.'6

The case has enormous implications for the public: Had The Inquirer
lost, discussion of matters of public concern involving private citizens

5. See 106 S. Ct. at 1559.
6. Interview with Eugene L. Roberts, Executive Editor, The Philadelphia Inquirer

(Sept. 1986).
7. 106 S. Ct. at 1564-65 (quoting Gertz v. Robert Welch, Inc., 418 U.S. 323, 341 (1974)).
8. Id. at 1565; 42 PA. CONS. STAT § 8343(b)(1) (Purdon 1982).
9. 106 S. Ct. at 1560.

10. Id. at 1561.
11. Id. at 1560.
12. Id.
13. 506 Pa. 304, 309, 485 A.2d 374, 377 (1984), rev'd, 106 S. Ct. 1558 (1986).
14. Id. at 333, 485 A.2d at 389.
15. See 106 S. Ct. at 1565.
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would be severely hamstrung. In this instance, the public interest lay in
the way Hepps sold beer in Pennsylvania, his difficulties with the state
Liquor Control Board (LCB), and his contacts with a state senator and
the governor's office in an effort to overcome these difficulties.

I. BACKGROUND

In the early 1960s, Hepps developed a new concept for selling beer in
Pennsylvania: Rather than selling from a warehouse or delivering to cus-
tomers, Hepps opened a large, supermarket-type of self-service store in
shopping malls. The concept was commercially successful, but was
threatened by legislation that would have had an adverse impact on
Hepps' business.

Hepps then contacted a legislative lobbyist who had been identified by
the Pennsylvania Crime Commission as a leader of the Cosa Nostra in
northeastern Pennsylvania, as well as a member of the Bufalino crime
family.

The lobbyist, in turn, contacted an influential state senator, Frank
Mazzei, asking him to pay 'closer attention' to Hepps' wishes. Although
the reasons have been disputed, the senator did oppose the bill, which
never passed.

In 1972, the LCB suspended Hepps' licenses for sales practices violat-
ing the state Liquor Code. While an appeal was pending, Hepps again
called on Mazzei for help. The senator contacted the governor's office and
arranged a meeting between Hepps and the LCB's chief counsel, Alexan-
der Jaffurs, a meeting Jaffurs previously had refused to attend.

Jaffurs subsequently was fired by the governor. Although the reasons
for the firing have been in dispute, Jaffurs told The Inquirer he believed
his prosecution of the charges against Hepps played a role.

The man who replaced Jaffers, Harry Bowytz, was recommended to the
governor by Senator Mazzei. During Bowytz' term, Hepps' company set-
tled its dispute with the LCB and resumed operations in the same man-
ner as before.16

II. JUSTICE O'CONNOR'S OPINION

Justice O'Connor's majority opinion is a significant philosophical vic-
tory for the press on the issue of balancing competing interests-private
reputation versus the dissemination of information to the public. Coming
from a judge who has not been particularly sensitive to press concerns,
Justice O'Connor's opinion was unexpected.

16. Ecenbarger, How Mazzei Used Pull. Kept Beer Chain Intact; Philadel'phqi- er,
May 5, 1975, at 1-A.
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In essence, she decided that it is more important to protect free speech
than private reputation, even when a statement is not provably true.17 To
decide otherwise, she observed, could result in punishing a newspaper for
speech that might be true but that was not provable. 8

Even though a private citizen might suffer, Justice O'Connor decided
that the necessity of maintaining free speech must be the overriding
consideration."

The decision is even more remarkable since it involves a state which
has perhaps the strongest shield law in the nation, one that gives absolute
protection to confidential sources.20 Justice O'Connor's opinion also clari-
fies the picture nationally; until her ruling, nine states placed the burden
of proof on the press, twelve put it on the plaintiff, and the issue was in
doubt in other jurisdictions.21

Interestingly, the ruling is only the third time in history that state libel
laws have been restricted by the Supreme Court, the other two being New
York Times Co. v. Sullivan 2 and Gertz v. Robert Welch, Inc.3

III. IMPLICATIONS

Even so, the issue remains a potential time bomb, for O'Connor's ruling
did not define what the legal test shall be for determining whether a story
deals with "matters of public concern." As a consequence of Dun & Brad-
street, Inc. v. Greenmoss Builders, Inc., 4 the determination of what is
"of public concern" is to be made by the trial judge, a situation fraught
with peril.

In a journalist's view, this puts judges in the role of editor in deciding
what issues are of "public concern."

Worse, the question presupposes restrictions on free speech, a philo-
sophical position many persons, particularly journalists, firmly reject. Af-
ter all, "public concern" is inherent in nearly every issue; there are few
matters that do not directly or indirectly affect the public. I, for one,
agree with Justice William 0. Douglas that speech should be unfettered,
and that there should be no limits on public discussion."

Burdening judges with deciding what speech is of public concern opens

17. 106 S. Ct. at 1564-65.
18. Id. at 1564.
19. d. at 1564-65.
20. 42 PA. CoNs. STAT. ANN. § 5942 (Purdon 1982).
21. Schnidt, Philadelphia Newspapers Libel Ruling: In Public Matters, Private Figures

Must Prove Statements About Them are False, ASNE Bulletin, May-June 1986, at 29.
22. 376 U.S. 254 (1964).
23. 418 U.S. 323 (1974).
24. 472 U.S. 749 (1985).
25. See 418 U.S. at 359.
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the process to potential abuse. If our open society is to flourish, we must
not muzzle our right to speak freely in expressing opinions and engaging
in the robust give-and-take of public discourse.

These are more than just philosophical musings, for current trends in
libel law are horrendous. Items:

-- Henry Kaufman, director of the Libel Defense Resource Center in
New York City which tracks these matters, reports that the average libel
verdict in the past five years is slightly more than $2 million.** Fully
twenty-five percent of the caseload-some thirty cases-carry judgments
of more than $1 million."

-- To place these outrageous judgments in conteyt, consider that the
average award against manufacturers in products liability cases is only
$750,000 and the average medical malpractice award is only $650,000.26
Yet the press routinely gets clobbered with multi-million-dollar awards
merely for practicing free speech.

-- Before 1964, when the U.S. Supreme Court handed down its
landmark Sullivan ruling, the average libel award against the press was
only $125,000" and there had been only one judgment for more than $1
million in the nearly 200 years of our country's history."

-- It is true that most libel cases never go to trial, but in those that
were litigated between 1978 and 1982, the press lost eighty-three percent
that went before a jury."

-- It is also true that ninety percent of those awards were either re-
versed or reduced on appeal, but the cost of defending these suits in
terms of time, manpower, staff morale, and the chilling effect-not to
mention money-is enormous.

-- The average cost of defending a libel suit is $95,000 and growing."
Interestingly, the average cost of litigating other kinds of cases, even in

26. Defamation Trials, Damage Awards and Appeals: Two-Year Update, Lien Dz-
FENss Rssouacz CEN R Butu. 2, 14 (1984); GANNETr CENTER FOR MEDMA STUDIES. T CosT
or Lamz 2-3 (1986).

27. See Defamation Trials, Damage Awards and Appeals: Two-Year Update, supra
note 26, at 2, indicating that the current percentage of cases with million-dollar awards has
increased to almost 33%.

28. Id. at 14; Tuz CosT oF Lzm., supra note 26, at 3.
29. See TuR CosT or Lmus, supra note 26, at 2, which states that the average inflation-

adjusted libel award in the late 1960s was less than $500,000.
30. Defamation Trials, Damage Awards and Appeals: Two- Year Update, supra note 26,

at 2, 12.
31. See LDRC Study-Defamation Trials and Damage Awards: Updating the Franklin

Studies, 4 LusL DEENsz Rasoumcs CENTER BuLL. 2 (1982), quoting the Franklin study
figure as 83% and noting the LDRC study figure that plaintiffs prevailed in 89% of the
cases submitted to juries. A more recent update, however, provides some hope for media
defendants, as it shows plaintiffs prevailing in only 62% of the jury trials. Defamation Tri-
als, Damage Awards and Appeals: Two-Year Update, sapra aoLe 26, at 6-7.

32. THE CoST OF Inn, supra note 26, at 3.
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the federal court system, is only $15,000.33

Unfortunately, there is no alternative forum to the court system in
which either party to a defamation suit can seek vindication; an injured
party has no place to go other than to the courts. Alas, the legal system is
not equipped to deal satisfactorily with libel.

In 1985, three professors at the University of Iowa reported on their
survey of nearly 900 plaintiffs who filed defamation cases in the ten years
between 1974 and 1984.3 Their findings were startling:

-- Most libel plaintiffs are important members of their communities,
holding jobs that place them in the public eye. 35

-- They perceive the alleged libel as a direct threat to their positions
within the community."

-- They defend themselves by claiming the story was false. 7

-- Significantly, they do not suffer financial loss because of the alleged
libel, but rather claim that the statement caused them loss of face or
emotional suffering."

-- Perhaps most startling, libel plaintiffs do not sue to win monetary
damages: They sue to restore their reputations or to punish the media."'

Confirming these findings, politicians throughout the country are suing
newspapers and broadcasters as never before. In the Philadelphia area
alone, more than a dozen public officials have sued or are now suing in 21
separate libel actions against newspapers, magazines, and television sta-
tions.40 Those officials include two former mayors, seven judges (including
two members of the state supreme court), three former prosecutors, three
state legislators, one city councilman and one member of Congress.'

While politicians claim damage to their reputation, newspapers respond
in kind, tenaciously defending themselves-sometimes nearly to the
death-in an effort to maintain their credibility. Since credibility and
reputation may well be the same thing, both parties are thus seeking the
same goals. If so, monetary awards are unsatisfactory conclusions for both
sides.

33. Attributed by author.
34. Bezanson, Cranberg, and Soloski, Libel Law and the Press: Setting the Record

Straight, 71 IOWA L. REV. 215 (1985).
35. Soloski, Libel Law and the Press: Setting the Record Straight, Part 1, The Study

and the Libel Plaintiff: Who Sues for Libel?, 73 IowA L. Rav. 217, 218, 220 (1985).
36. Id.
37. Id. at 220.
38. Id. at 219, 220.
39. Id. at 220.
40. Interview with Eugene L. Roberts, Executive Editor, The Philadelphia Inquirer

(March 1986).
41. Id.
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The problem is compounded by the fact that courts do not focus on
reputation; instead, they seek to determine fault. But the Iowa study ob-
served that the legal system's response to libel is built upon money
damages.,

In contrast, a majority of plaintiffs say they are interested in curing
alleged falsity, not in receiving money. A surprisingly large proportion of
plaintiffs report that their injury is truly reputational in character, not
necessarily financial or economic.43

Thus, the study concluded, the remedial focus of the legal system is
frequently irrelevant to, and sometimes flatly inconsistent with, the reme-
dial interests of the plaintiffs."

While litigation is ultimately unsatisfactory for all parties to defama-
tion actions, the ultimate loser is the public which may find that informa-
tion vital to an informed citizenry is no longer available.

And that, in the final analysis, is the true significance of Hepps: For the
first time in a long while, the Court has reaffirmed the promise of Sulli-
van and recognized that newspapers cannot be required to guarantee-or
carry the burden of proving-the truth of their reports on matters of
public concern.

As far as its influence on day-to-day matters is concerned, Hepps is not
likely to change the way reporters and editors pursue truth. They will
continue to seek all available information and then weigh and test it to
produce a fair and accurate report.

Thus, for most newsrooms, Hepps likely will remain a legal distinction;
but for publishers seeking protection from ruinous libel awards, Hepps
could be a godsend.

It remains to be seen whether Hepps represents a change in the Court's
direction. Justice John Paul Stevens' vitriolic dissent in which he warned
that Hepps would give "the character assassin . . .a constitutional li-
cense to defame"' " is troubling, particularly since it comes from a jurist
who has traditionally brought an intelligent approach to First Amend-
ment concerns.

To many journalists, the elevation of William Rehnquist (who joined in
the Stevens dissent) to Chief Justice and the addition of Antonin Scalia
to the Court do not augur well for permanent gains.

42. Bezanson, Libel Law and the Press: Setting the Record Straight, Part 3, Libel Law
and the Realities of Litigation: Setting the Record Straight, 73 IowA L. Rsv. 226, 228
(1985).

43. Soloski, supra note 35, at 220; Bezanson, supra note 34, at 227.
44. Bezanson. supra note 34, at 232-33.
45. 106 S. Ct. at 1568 (Stevens, J., dissenting).
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But if we are to maintain our "free and robust" press, in the words of
Sullivan,'4 the Hepps ruling is crucial.

46. 376 U.S. at 270.


