
A Case for Press Responsibilityt

by General William C. Westmoreland*

I am deeply grateful that members of Sigma Delta Chi, the Society of
Professional Journalists, and the National Press Club would invite me to
address you on the day prior to. Freedom of Information Day. As all pre-
sent know, this date marks the birthday of James Madison, principal ar-
chitect of the first amendment to the Constitution of the United States.

As one who is equally concerned with freedom of information, and in-
deed the larger question of the manner in which that freedom is exer-
cised, I am indeed pleased to present my views to such a distinguished
body.

On the other hand, I feel somewhat like Daniel as he was about to be
thrown into the lion's den. Daniel was asked if he was scared. "No," he
said, "only curious." Then Daniel asked, "Are those lions hungry?" "No,"
replied the den keeper, "but they are armed to the teeth." When I told
my wife that I had accepted your invitation to the den, she replied, "We
must inscribe that act of bravery on your tombstone." "A good idea," I
said, "but let's not rush it."

Having survived-and I use that word advisedly-two years of prepara-
tion and some five months of courtroom legalities,' trying to obtain what
to me seemed to be simple justice, I come now not to complain about the
court system or the fact that I finally decided to withdraw my complaint
against CBS in return for a joint statement signed by the corporate gen-
eral counsel, the producer, and the commentator, which I considered a
clearing of my honor and integrity as a responsible commander in a con-
troversial and much misunderstood war. To the contrary, I come to you

t Speech given March 15, 1985 to National Press Club, commemorating Freedom of
Information Day.
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today to ask you to reverse the roles normally played by you and me.
Today, I would like to ask some questions, and I hope that each of you
will consider and respond in your own way.

First of all, consider the plight of a public figure who believes, as I did,
that his performance has been unfairly degraded, that his honor has been
impugned, and that his loyalty has been questioned. In short, I felt that I
was the victim of such a situation. I tried for some time to get a retrac-
tion, an apology, or some kind of action that would eliminate the need for
stronger action. This did not transpire and ultimately I had to decide
whether the 'letter to the editor' or its equivalent, a television rebuttal,
would suffice. At the other extreme, I was advised that I would have to
sue for libel, and that for a public figure to be successful in such an ac-
tion, I would have to prove that the statements made about me were
false. I would also have to prove that the parties who defamed me did so
with knowledge that the statements were false, or that they acted with
'reckless disregard' of whether or not the statements were false.' This, of
course, is a much greater burden of proof than is placed upon the ordi-
nary citizen, who is required to prove only negligence.s

Question: Is there no choice other than writing a 'letter to the editor'
at one extreme and suing for libel at the other?

I know that many of you feel that some public figures want to muzzle
or censor the press, that we favor a free press only as long as we are not
the target. I can assure you that, in my own case, I would have welcomed
adherence to a statement made long ago by the Chairman of CBS: "The
principle of fairness and balance is the cornerstone of our news and pub-
lic affairs policy .... "

The fact of the matter is that Burton Benjamin, a senior producer as-
signed by the CBS network to make an independent analysis of the con-
troversial broadcast, pointed out that the program used nine interviewees
to support its charges and only two in opposition.' Additionally, those
known to be supportive of me were interviewed. However, either none of
those interviews were used, or, for one reason or another, it was simply
'inconvenient' to interview those whose views did not support the pro-
ducer's thesis.

Benjamin further concluded that the CBS broadcast contained serious
flaws. In particular, he determined that a 'conspiracy,' given the accepted

2. RESTATEMENT (SECOND) OF ToRTs § 580A (1977); see also New York Times v. Sullivan,
376 U.S. 254 (1964); Gertz v. Robert Welch, Inc., 418 U.S. 323 (1974).

3. RESTATEMENT (SEcoND) OF TORT § 580B(c) (1977).
4. See generally W. PALEY, As IT HAPPENED, A MEMoiR, at 116, 284 (1979).
5. See D. Kowgr, A MArm oF HONOR at 274 (1984); see also Kowet & Bedell, Anatomy
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definition of that word, had never been proved.6 Further, in several in-
stances, tapes had been cut to allow questions from one interview to be
answered by responses from another.7 The purpose of reciting this detail
is not to rehash the case, but to point out that CBS itself took responsible
action in initiating an inhouse review of the program.

Question: If there is any merit to my perception and belief, is there
not a better way to seek redress?

On this, the eve of Freedom of Information Day, I suggest to you that
the media itself must do something to help sustain public confidence in
its ability to exercise the awesome responsibility of protecting the na-
tion's right to know. As many of you will recall, there have been many
noteworthy efforts to achieve this goal. One of the most successful, in my
opinion, was that of the National News Council. The Council provided for
a hearing of both sides by a body of peers, an ombudsman if you will,
consisting of leading journalists and public citizens. It handed down non-
binding, nonpunitive decisions, and left it to the public and to the media
to draw their own conclusions. The National News Council, however, was
not supported by all the press. Some withheld support because they felt
that this procedure constituted some kind of interference with first
amendment rights. Therefore, the Council's efforts died.'

Question: Does the press really feel that it is infallible-that no re-
porter, journalist, or producer ever becomes a little overzealous in reach-
ing for a headline or for a rating? Does the responsible newspaper, maga-
zine, radio or television station fear having its action reviewed by a group
of its peers?

Mr. Chairman, (Peter Prichard, Associate Editorial Director of USA
Today, and Chairman of Sigma Delta Chi's National Freedom of Infor-
mation Committee), I note that you expressed yourself on this subject in
the current issue of The Quill.' You stated: "Of course, we must defend
the First Amendment-all of its freedoms, for all our citizens, not just for
journalists-with every fiber of our being. But we err if we apply that
same energy to defending sloppy journalism, inaccurate stories, or unfair
or unbalanced reporting."10

Today, one of the most popular writers is Tom Wicker. He wrote on the
subject of the press and free debate just last week." Tom made the point

6. D. Kowvr, supra note 5, at 270.
7. Id. at 268, 270.
8. See generally Griffith, Watchdog Without A Bite, TinE, Apr. 9, 1984, at 103; Fran-

cois, Requiem For A Press Council, 151 AMERICA 400 (Dec. 15, 1984).
9. Pritchard, The Sharon And Westmoreland Trials: Two Views, THE QUILL, March

1985, at 32.
10. Id. at 33.
11. Wicker, Press and Patriotism, N.Y. Times, Mar. 5, 1985, at A27.
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that some public officials were critical of the press and sought to "silence
or discredit those of opposing views, or anyone raising awkward ques-
tions. '1 2 Tom went on to say that public officials do not enjoy having
their actions or judgment questioned or their policies criticized. "That's
natural," said Tom, "[blut questions and criticism, though often inconve-
nient and sometimes embarrassing, are necessary in a democracy and part
of the responsibility of a free press .... ,13

Question: If the media is to adopt this kind of attitude toward public
officials, then is it totally unrealistic for public officials to ask that respon-
sible reporters be subjected to the same standards?

This is not a question voiced only by those who feel that they have
been mistreated; some very strong advocates from among the fourth es-
tate itself have spoken out on this subject. 1' For instance, the current
issue of the Columbia Journalism Review contains an editorial comment
on the verdicts rendered in the two libel cases that have recently been in
the public eye, one of which was my own.1" According to that article,
"Every big libel trial has two verdicts. The formal judgment determines
whether the aggrieved party is entitled to damages for harm done to his
reputation. The other judgment weighs the performance of the news or-
ganization and journalists involved.""' As for the Westmoreland case, the
author said:

CBS tended to hype. The presentation ... amounted to historical over-
sell-the casting of an old issue of the Vietnam War as a new and dra-
matic revelation. Moreover, documents disclosed for the trial showed
that there had been internal oversell and manipulation as well, and CBS
took a prolonged public beating for these shortcomings. Although the
trial seemingly confirmed the general accuracy of the documentary, [a
conclusion with which I don't agree], it did little to reverse the feeling
that it was neither altogether fair nor a balanced contribution to histori-
cal understanding. 7

New York magazine, over the byline of Edwin Diamond, 8 describes the

12. Id. at A27, col. 4.
13. Id. at A27, col. 5.
14. See generally Comment, Battle Lines Are Drawn: At Issue In The Westmoreland

Case Is More Than Just A War, Tai, Oct. 15, 1984, at 79; Griffith, Truths Heard and
Unheard, TnME, Dec. 10, 1984, at 86; Huston, Who Will Watch the Watchdog?, NEWSWEEK,

Apr. 30, 1984, at 16; Sanoff, Behind Wave of Libel Suits Hitting Nation's Press, U.S. NEws
& WORLD REP., Nov. 5, 1984, at 53.

15. The Dual Verdicts, COLUM. JoutAnsM Rzv., March-April 1985, at 25 [hereinafter
Dual Verdicts]. The two cases are: Westmoreland v. CBS, Inc., 596 F. Supp. 1170 (S.D.N.Y.
1984) and Sharon v. Time, Inc., 599 F. Supp. 538 (S.D.N.Y. 1984).

16. Dual Verdicts, supra note 15, at 25.
17. Dual Verdicts, supra note 15, at 25.
18. Diamond, CBS News After Westmoreland, NEW YORK, March 11, 1985, at 20.
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so called 'victory' parties celebrated at . ae's and other Manhattan
night spots, and comments that "[t]he dancing on the grave of Westmore-
land's case suggests how little CBS really learned from its three-year-long
battle over the documentary. All that pain and no gain."'" Diamond re-
ports that even people within CBS were critical of the producer, who
"went about proving his thesis using unacceptable journalistic tac-
tics-ignoring interviews that didn't fit his story line, failing to identify
one analyst as [a] paid consultant to CBS, and coaching a source to get
'stronger' TV . .. ."1

Diamond cites as a major problem the lack of 'top-editing' at CBS due
to changes in the management structure. "The real villain," says Dia-
mond, "is a system that delivers journalistic judgments in an
unambivalent, this-is-how-it-is style. 'Strong' television admits no shades
of gray. Network television takes the high ground and then refuses to
yield it for corrections or rebuttals. CBS kept saying it had nothing to
apologize for."' 1

Question: What do you see as the answer to this perplexing problem?
Is it not time for the media itself to determine that submitting its actions
to a jury of its peers would promote its own self-interest? Is it not time
for the media to become willing to admit that there is no such thing as
infallibility, even for the public's watchdog?

A recent New York Times editorial phrased the matter this way: "To
deserve the extraordinary protections of American Law. . .all of journal-
ism needs a stronger tradition of mutual and self-correction. The more
influential the medium, the greater the duty to offer a place for rebuttal,
complaint, correction and re-examination." '"2

And that, ladies and gentlemen, is the crux of the problem which I
place before you today. I do not now believe that a court of law is the
place to decide matters of historical interest. I do not believe that either
side in Westmoreland v. CBS obtained what it had been seeking. The
time, energy, and talent-to say nothing of money-that went into this
affair could have been better used.

What I learned as a result of my grueling experience comes a little late
in life. At the age of 71, which I will be later this month, it is hard to
admit that one can be naive enough to be subjected to an event of this
kind, even to the extent of cooperating in good faith in an interview to
make it all possible! But having done so, I feel an obligation to try to find
a better solution for the future that will help others to avoid falling into a
similar trap. No doubt, a lot of good has been accomplished. For one

19. Id. at 20.
20. Id.
2i. Id.
22. Attributed by Gen. Westmoreland.
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thing, I believe many in the media are being more careful in their work.
The public generally has a better understanding of what constitutes a
documentary, and of the pitfalls in putting one together.

And finally, I hope that the young men and women studying and work-
ing to become tomorrow's journalists will take a harder look at the need
for a high standard of professional ethics. I would encourage a rededica-
tion, if you will, to the standards espoused by Sigma Delta Chi. Our
schools of journalism will, I hope, use such cases of abuse for study and
analysis. The records are there-let us hope that they will serve a con-
structive purpose.

Most important of all, I want to thank those who stood by me and
supported me during my ordeal in court, not the least of whom was my
dear wife, Kitsy, and my fellow veterans in three wars. I shall be forever
grateful to those who made it possible for me to carry on my efforts in
support of an important principle, particularly the president of the Capi-
tol Legal Foundation, Dan Burt, his associates, and the supporters of the
foundation.

One might judge from the tenor of my remarks that I have a feeling of
ill will toward CBS. This is not true! Neither do I bear any animosity
whatsoever toward the media in general. My problem involved a rela-
tively small number of people associated with the preparation of a single
documentary. This in no way affects my inherent faith in the media and
in the many fine journalists with whom I have dealt over the years. As a
matter of fact, I always felt, even during the most difficult days in Viet-
nam, that I could trust the journalists with whom I shared many confi-
dences. To this day, I can recall only several lapses-most of which re-
sulted from difficulties in communication or honest misunderstandings.

Those of you who may have been in South East Asia during my time in
South Vietnam will recall that we made as much military information
available to you as possible under the circumstances. I believe this should
be the continuing policy of our government and of the military com-
manders in the field.

I also believe that in a free, pluralistic, democratic society there must
be room for honest debate and disagreement. Part of the responsibility of
the press is to report these matters. Any action by the government or
others to try to restrict, or otherwise place restraint on, the media would
be undesirable. But if the media itself does not set up and adhere to
proper standards, there will be increasing pressure for outside interfer-
ence. The media, like every other institution, is fallible. It makes mis-
takes, sometimes through overweening zeal. People are injured as a result.

The 'chilling' effect of a libel suit on journalistic enterprise is a valid
concern. On the other hand, a letter to the editor has little effect except
perhaps to satisfy the writer who wants to get something off his chest.
There is a need for something in between.
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Because such cases cannot be handled by the means currently at hand,
I have suggested the need for something similar to the National News
Council. I say this because I know that the route of a libel suit is not
good-for either the plaintiff or the defendant. In many cases, the legal
costs alone are prohibitive, both to the individuals concerned and to small
publishers and radio and television stations. The rules of evidence and
the legalisms of the court system do not promote open and free debate. In
fact, they tend to stifle and drag out the proceedings over such a long
period of time that all involved, including the public, get confused and
bored with the whole affair.

Many of you are more familiar than I am with how such a news council
should work. Most important, it should be composed of journalists and
outstanding citizens who understand how the media works. It should be
nonpartisan and nonideological. Those who submit their cases to the
council should have to waive the right to sue in court and agree to accept
the finding of the council. There would be no award of damages.

This procedure would not deprive anyone of the right to go to court.
But the mere existence of such a council would provide a safeguard and a
reassurance to the public of the responsibility of the media. It could be
set up by members of the press, or by a foundation or by a university. It
would represent the highest form of public service. At a time when press
credibility with the public is an acknowledged matter of concern for those
within the news media, a viable news council would serve to reduce pres-
sures for governmental or other types of control. Finally, a news council,
if fairly constructed and fairly administered, would serve to protect our
vital institutional values and at the same time provide a forum for broad-
ening and enhancing freedom of expression.

My remarks to you today constitute both a message and an appeal. As
we celebrate James Madison's birthday tomorrow, let us also remember
his letter to one W. T. Barry, written on August 4, 1822: "A popular Gov-
ernment, without popular information, or the means of acquiring it, is but
a prologue to a farce or a tragedy; or, perhaps, both. Knowledge will for-
ever govern ignorance; and a people who mean to be their own governors
must arm themselves with the power which knowledge gives." 3

This is a noble heritage . . . it is yours to preserve.

23. Letter, J. M, d14on to W.T. Barry, Aug. 4, ie22, reprinted in Lgrrns AND OTmsi
WRMTINGS OF JAMES MADISON 276 ((City) 1865).
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