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For years Walter Cronkite ended his popular CBS newscast with the
confident pronouncement, "And that's the way it is!" A highly edited,
streamlined entertainment package designed to compete for ratings with
other networks is, according to Walter Cronkite, 'the way it is.' What is
true about the world is what news reporters say is true, in contrast to the
'suspicious' claims of our government representatives and other
misrepresenters.

Whether or not people ever believed the media could objectively report
facts and clear up obfuscations or falsehoods of others, that time is surely
past. People do not distrust the media in particular; rather, they distrust
any source that claims to speak from a neutral point of view. Society is
beginning to realize that the media are like Nietzsche's philosophers who

pose as if they had discovered and reached their real opinions through
the self-development of a cold, pure, divinely unconcerned dialectic...
while at bottom it is an assumption, a hunch, indeed a kind of "inspira-
tion"-most often a desire of the heart that has been filtered and made
abstract-that they defend with reasons they have sought after the fact.
They are all advocates who resent that name ....
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If everyone functions like an advocate, though wanting to be something
else, then we all operate out of a "desire of the heart. . . made abstract"'
and 'that's the way it is' becomes shorthand for 'that's the dogma, intui-
tion, and heart's desire of the crew at CBS who, locked in a ratings war
with the other networks, defends its positions after the fact with argu-
mentation.' Allowing for his colorful overstatement, Nietzsche was right,
and the notion that the media reports reality without bias or dogma is
illusory.

If no one, including the media, can be objective and neutral in report-
ing the 'truth' then what is the role of the media in our society and what,
if any, special protections should the law give it to perform that function?
That question, on any serious examination of the issue, turns out to be
quite complex. The media, as E.B. White said of himself, has to wake up
every morning and decide whether to 'save' the world or 'savor' it. Our
society is vitally interested in saving the world, whether it be saving it for
Christ, as Judge Hand in Alabama is intent on doing,' or saving the world
from nuclear war, as the various antiwar groups attempt to do. Savoring
the world is a less serious activity, although it, of course, has its place in
our daily lives and in almost all newscasts or newspapers.

This basic choice faced every day is directly relevant to the treatment
accorded to the media in our legal system. People who see the media as
engaged in an effort to save the world on a given day, are likely to ap-
plaud that effort and to want to give full protection to the media while it
pursues that lofty goal so dear to our hearts. In this case, damage to indi-
vidual reputations done by the media by the publication of false and mis-
leading information is a tolerable cost so the media can go about its busi-
ness of telling free citizens the real 'way it is.' If, on the other hand, the
media is simply 'savoring' the world, that is, entertaining us with national
and international gossip of one sort or the other, then the culture is less
likely to tolerate the press' careless destruction of individual reputations
along the way.

If the law could figure out which activity the media are engaged in as a
rule, or even in an individual case, it could do better in arriving at a rule
to cover the case of obvious falsehoods. But since most of the time the
media are engaged in both activities simultaneously, and since the line
between savoring and saving is in most instances far from bright, our
courts struggle with the proper deference to give to this complex institu-
tion so capable of greatness and smallness in the same breath.

The grocery store tabloids 'savor' in a big way and it is difficult to de-
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fend giving them a great deal of protection. On the other hand, the re-
lentless pursuit of government corruption and illegality evidenced in the
Watergate scandal and the recent Contra scandal, not to mention the in-
quiring media's constant vigilance and probing of local government activ-
ity, smacks more of saving the world than savoring it. This pursuit is ar-
guably an integral part of the system of checks and balances, toward
which we profess such pride.

The line between savoring and saving is not bright even to media repre-
sentatives. As Tracy Thompson stated, "[c]ompetition . . . is the life-
blood of the news business, a fact which sometimes blurs the line between
investigative journalism and irresponsible sensationalism.' 4 Thus our so-
lutions in the area of libel law, like so many other areas of law, cannot be
constructed with simple rules of right and wrong, but must be based on
accommodations of competing pulls which often wind up pleasing no one
completely.

The current accommodation of varying positions concerning the role of
the media in our society and suggestions for changing those accommoda-
tions are the function of this symposium. The articles in this issue ex-
amine the problems of libel law from a variety of points of view. What the
editors of the Mercer Law Review are striving for here is admirable. The
value of this symposium is that the views expressed here are not all those
of law professors or even lawyers. In the complex conversation our society
carries on concerning the proper role of the media and the protections
needed to carry out that role, law reviews all too often concentrate discus-
sion among only one group involved in the problem and ignore the mix of
voices necessary to achieve a balanced viewpoint. Law reviews focusing
primarily on the lucubrations of law professors on a given problem, often
have the 'smell of the lamp' about them and thus miss a chance to con-
tribute a forum for a variety of voices in the dialogue. Law reviews could
provide a greater service to the conversation if they would occasionally, as
here, broaden their horizons (or let down their barriers) and bring to-
gether a variety of distinctive voices and approaches to discuss such a
complex area of law.

In this issue the editors have broken the mold and brought together
many different voices in the conversation about the proper treatment of
the media in our society, including the voice of an alleged victim of media
mistreatment and voices of reporters on line, as well as professors of jour-
nalism and law. Such a mixture is valuable and should be read as a whole
to get a feel for the different nuances of concern expressed by the various
points of view. It is in the reading of this mixture of opinions and analy-
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sis, as opposed to any one article, that the richness and complexity of the
law's responses, potential and actual, to the dilemma of protecting both
the media and personal reputations is best understood.

What emerges clearly from these articles is the sense that the current
accommodations of the law in the libel area need reassessing and reform,
and that we are not currently in a place where we can rest and feel that
we have the proper accommodation. As Professor Smolla points out in an
opinion shared by many in this symposium,

Case by case, common law and constitutional law development has sim-
ply failed to produce a coherent, equitable system for redressing injuries
to reputation that nonetheless maintains sufficient breathing space for
freedom of speech. By almost all accounts, the law of defamation is in a
doctrinal shambles and a practical morass-it doesn't make sense on pa-
per or in practice; it is satisfying to neither plaintiffs nor defendants.$

Calls for reform in these articles range from the radical to the marginal,
from changing the actual-malice standard and burden allocations on the
parties to calls for greater emphasis on retraction or equal-time require-
ments. A thread running through the articles runs through many such
discussions-a call for a decision-making apparatus which is not so costly
and cumbersome that it affects, indirectly, the substance of the claims of
the parties involved.

Nothing in these articles will settle once and for all the question of how
to handle media that have injured someone through the publication of a
damaging falsehood; in truth, there is no such discoverable solution to
this problem. The conversation itself is the solution, as the law is con-
stantly enriched by the variety of positions taken in a symposium such as
the one so ably presented here.
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