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I came to the Congress just as Carl Vinson was leaving, but his influ-
ence in his beloved House of Representatives remains significant long af-
ter he left and long after I left. He cast an indelible mark on government
during the fifty years in which he served his country. He is perhaps most
often remembered as Chairman of the House Armed Services Committee
and as a vigorous proponent of a strong defense. But there was far more
to Carl Vinson than that. He believed in government-he was a govern-
ment man. He would have found nothing funny in the line: "I'm from the
government and I'm here to help you." He would have expected that. I
have to tell you that Congressmen like Vinson are currently in short sup-
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ply-maybe because the kind of voters that elect that kind of Congress-
man are in short supply. The problem may be of the chicken and egg sort.
Nevertheless, I would like to explore with you how and why we arrived at
our current low level of confidence in government, and what, if anything,
should be done about it. For that reason I have set as the topic of my
lecture, "Government, Society, and Anarchy."

Emma Goldman once wrote that "anarchism asserts the possibility of
organization without discipline, fear or punishment, and without the
pressure of poverty."1 That naive, gossamer notion probably has fueled
the engine of anarchy almost from the time government began. The es-
sence of state and society is a coercive control over the individual. The
essence of maturity and individuality is freedom from coercion and an
ability to make choices for oneself. Good government is the uneasy inter-
mediary between these conflicting realities. A healthy society cannot af-
ford to exalt either individuality or conformity. Rather, a constructive
tension between the needs of individuals and the needs of the society
must be maintained.

History is replete with the disasters of governments that failed this bal-
ancing act. Whether the example is the overpermissiveness of the Weimar
Republic or the overoppressiveness of Jean-Claude "Baby Doc" Duvalier,
the resultant chaos produces a government no longer accepted by the
governed.

Unfortunately, the threat to the concept of government is frequently
more subtle than the experience either in Germany or Haiti. Politicians,
pundits, pedagogues, and even ordinary people tend to overstate their
criticism of government. All too often, wrath or indignation over the lazi-
ness, cupidity or sheer clumsiness of our increasingly complicated govern-
ment is not directed towards reform, but instead becomes a conviction
that government itself is bad and must be eliminated. In a time when
society and individuals are ever more dependent on government and the
state, nothing could be more dangerous.

The anarchist tendency in America is not of recent origin. Indeed, the
American Revolution owed much to philosophical movements that not
only sought to ensure a voice for all in government, but were concerned as
well with the very legitimacy of government. The founding fathers
wanted to ensure that the newly independent nation's government was
responsive to the citizenry, but they also sought to minimize the size and
role of government. The equation of government with oppression and
subjugation led not only to a desire for a more democratic government
but also to a desire for less government altogether. This unfortunate cor-
relation continues to be made. Downtrodden people rebel against both
the fact of oppression and the mechanism of oppression. Thus, changing
the status quo frequently has been confounded with abolishing authority
altogether.
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Similarly, the federal structure of our union is a response not only to
the realpolitik of the states' varied interests and desires, but also to the
framers' loathing of centralization and authority. Thomas Jefferson's vi-
sion of a citizenry of independent yeoman farmers was of course never a
reality-certainly not in the highly stratified, slave-owning society of
which Jefferson was a part. But the ideals and philosophy of men such as
Jefferson tell us as much about them as do the details of their lives. The
ideal of individual autonomy and self-reliance espoused by Jeffersonian
Democrats was as much a reaction to authority as a goal in itself.

The vision of self-reliant yeoman farmers is one that appealed to Jef-
ferson and captured the imagination of other revolutionaries. The yeoman
farmer is an anarchist. The yeoman farmer is about as individualistic and
autonomous a citizen as can be imagined. He neither takes nor receives
much of any practical significance from the greater society. Rather, what
Jefferson's imaginary citizens gained from society was mostly the chance
to participate in a sort of glorified debating society. Establishing a volun-
tary association of like-minded men was the raison d'tre of many of the
revolutionaries. The new state had some minimal duties in foreign affairs
and other such matters, but for the most part the state was valued for
what it left undisturbed more than for what it touched. An anarchic state
was well-suited to such a citizenry.

There remains an almost bucolic nostalgia about our simple
past-when the few decisions that needed making were accomplished
through a town meeting every once in a while, a state legislature that met
for a brief period every other year, and a Congress that did not do much,
and did it to very few. Those were the days.

Despite our Jeffersonian beginnings, by the turn of this century, the
state had taken on a much larger role. By virtue of our citizenry's increas-
ing concentration in urban areas, the mechanisms that had served so well
to regulate a more dispersed and homogenous society had become the in-
struments of class subjugation and economic oppression. The institutions
that had protected the individualistic, independent citizens of the Revo-
lutionary era failed to assure the new urban proletariat anything ap-
proaching a satisfying life. Anarchists such as Emma Goldman rebelled
against very different societal problems than did Thomas Jefferson. In
those days of industrial revolution and ceaseless industrial toil by vast
numbers of laborers, the great social problem was a failure of the state to
provide an environment in which the individual could attain the Jefferso-
nian ideal of self-reliance and self-fulfillment. The minimal state was no
longer suited to the needs of the vast majority of the citizenry. Industrial
laborers needed more from the state than a Lochnerian protection of
their freedom to contract for a sixteen-hour workday or a twenty cents
per hour wage rate.2 Anarchy was a response to the state's unjustness in
reserving so much for the few and so little for the many. To the anar-
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chists of that era, it was inconceivable that a society which ostensibly
depended on the consent of the governed for its legitimacy could in fact
be legitimate if so many of the governed were so downtrodden.'

The anarchist movement was a search for a new social order that would
allow all individuals a reasonable measure of liberty. The conflict between
authority, which was present in ample amount, and autonomy, which
many lacked altogether, led anarchists to reject the very concept of au-
thority and society. As in Jefferson's day, the rejection of a particular
authority, in this case an entrenched system of property rights coupled
with a near-total lack of any societal compassion for the less favored
members of society, became a rejection of all authority and order.

We have seen such a rejection take place in our own time as well. Dur-
ing the Vietnam War an increasing number of Americans became con-
vinced that the state was exercising its authority and power in a funda-
mentally misconceived fashion. Individuals-soldiers, bureaucrats, and
taxpayers-were required to give their allegiance, their efforts, and their
lives to a cause that a vast number did not believe in. I need not recount
here the upheaval that anti-war and anti-establishment protests worked
on our society in the 1960s and 1970s. What is interesting to note, though,
is the often virulent mood these protests took. Not only were there pro-
tests against particular policies and actions; often the very idea that the
state was a legitimate expression of the communal will-the idea that it
was proper for the state to usurp a measure of its citizens' autonomy in
the name of a collective good-was called into question during that tu-
multuous era. The famous courthouse protestor in Cohen v. California,4

as much as denouncing anything in particular, was primarily expressing a
deep alienation. This alienation, this desire for anarchy if you will, in-
fused our society.

Dissatisfaction with the patterns of power all too often leads to dissat-
isfaction with the engines of state; that dissatisfaction can be as simple as
Chayefsky's "I'm mad as hell and I'm not going to take it any more," in
the movie Network,* to the scholarly "[alt a time when government is in
low esteem and when democracies and nondemocracies alike are charac-
terized by ever growing and powerful bureaucracies, it is not surprising
that anarchism should experience one of its periodic waves of
popularity."

Often what starts out as a reformer's zeal can turn into an anarchic
crusade. The Know-Nothings of the 1850s were direct descendants of the
dissatisfied Whigs who found their party unresponsive to their needs.
Even Franklin Delano Roosevelt's plan to pack the Supreme Court with
Justices more to his liking than the nine old men who so bedeviled his
early efforts at social reform is an example. Roosevelt obviously did not
want to undermine the social contract or the rule of law. In his enthusi-
asm for reform and his impatience with procedure, however, he very
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nearly knocked one leg off the three-cornered stool of government that
had served so well for almost 150 years. Eager for a program of reform in
one sphere, Roosevelt lost sight of the value of stability and respect for
institutions in a larger sphere.

Whatever the poetic rhetoric of modern-day anarchists, it is hard to
perceive the viability of a governmentless society in 1986. For a single
parent living in the inner city, deprived by society of an education or any
way of earning a livelihood, a functioning state is obviously a necessity.
Even the contented suburbanite, more concerned with crabgrass than
with food stamps, is dependent on the institutions of the state. Indeed,
those societies that have come closest to anarchy in our day raise. serious
questions about how far even the most resolute loner is capable of func-
tioning in an anarchic state. In Lebanon, for instance, the institution of
government has almost totally fallen apart. As is apparent there, when
government disappears entirely, little glue is left to hold society together.
Normal economic and agrarian activity grinds to a halt. Everyday life be-
comes highly politicized. The individual is no longer free to mind his own
business and carry on his life.

Iran provides another current example. Many of the Ayatollah
Khomeini's followers desired not only to overthrow the Shah, but also to
eliminate the state itself. The consensual theocratic society that they en-
visioned has not come into existence, however. Instead, chaos has been
followed by a theocratic Thermidorean reaction. Without certain institu-
tions of state, civilization also crumbles.

Am I suggesting that every disgruntled taxpayer who writes his Con-
gressman a letter about getting the government off his back secretly ad-
mires Lebanon's anarchy and disorder? Hardly. Nor do I think that every
politician who caricatures the pointy-headed bureaucrats really desires to
dismantle the state. But it is far too easy to slip from constructive criti-
cism of a necessary institution into dangerous renunciation of the institu-
tions and forces that hold us together. When government's problems and
shortcomings become apparent, the first thought of reformers is often to
abolish the offending institution. This attitude is wrong. The functions of
government are simply too important to allow us the luxury of shutting it
down every time it annoys us.

Part of the problem faced by critics and fans of government alike is
that no handy measuring rod exists by which government's effectiveness
can be judged. Unlike the product of a lemonade stand or an automobile
factory, the output of government is often (and properly) intangible or
unmeasurable. No balance sheet exists by which the results of govern-
ment may be judged. One may wonder whether our educational system is
good if it produces so many illiterates, or whether our police force is good
if so much crime still occurs. And the perception of the Problem is often
misshaped by the selective information the busy constituent receives
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about his government. It is not news that the policeman successfully
walked his beat, that there are many successful products of a public
school system that performs well for most of its customers, and that Con-
gress, and the President, and the Mayor, and the Governor execute their
functions quite well most of the time. When do you recall a cartoonist
drawing a politician looking lean, effective, and unsleazy? It is a given
that by history, by instinct, by choice, and by God, we are a people who
want to believe that our government works in the worst possible way.

I will use two examples to illustrate the price we pay for this indul-
gence. First, consider the widely discussed proposal to "privatize" our
prisons. In its barest essentials, the proposal is to turn over our prison
system to private contractors to run in a more efficient and cheaper man-
ner. The private contractor would have a profit incentive to perform well,
and the free market would save us from worrying about the recurring
headache called the penal system.

Prisons are generally thought to serve three related functions: their ex-
istence deters potential criminals; incarceration is society's retribution for
a criminal's offenses; and a prison is supposed to prepare its inmates for
productive, law-abiding lives upon their release. Any civilization worthy
of the name must count this last purpose, rehabilitation, as the most crit-
ical for the vast bulk of offenders. Without an effective way of reducing
recidivism, society is left with no choice but to warehouse increasing
numbers of hard-core felons in its penitentiaries.7

Of course, not everyone agrees with my assessment of incarceration's
purposes. Some have suggested that we should simply ship off our worst
offenders to the arctic tundra, preferably for as long as possible.8 This
sort of Botany Bay theory of corrections is hardly a new idea, nor is it
likely to work any better now than it has in the past.

In any event, and whatever their purpose, it is by now well known that
prisons in this country are in a grave state. When Senator Alfonse
D'Amato introduced the proposed Prison Construction Privatization
Act10 in 1985, for instance, he noted that thirty states have part or all of
their prison systems under court order to relieve overcrowding."1 State
and local governments have been unwilling or unable to build and run
decent and safe (not to mention therapeutic) jails. This 'failure' of gov-
ernment has led some to call for the privatization of jails.12 Government,
rather than mustering its resources and setting things right, has been
tempted to shed its responsibilities into the waiting arms of the private
sector.

The current prison situation has attracted the attention of American
businessmen, financiers, and snake-oil salesmen:

Prison is a growth industry. The number of Americans behind bars has
doubled to 663,000 in the past decade, and experts predict more than $7
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billion will be spent on new facilities in the coming one. Sensing a mar-
ket, private companies have begun to play a larger role in what has gen-
erally been a public function since the 19th century, when some states
shipped convicts to entrepreneurs who used them as slaves on planta-
tions and in factories.13

In the move to privatize jails, businessmen have teamed up with state and
local officials who are only too happy to abdicate their responsibilities.

I should make clear that I am discussing not the mere contracting-out
of prison food or medical services to private companies.1 ' The new "priva-
tization is . . .different from the situation in which some of the services
of a facility-such as medical, food, educational, or vocational ser-
vices-are operated by private industry. Rather, the developing idea...
is to have the government contract with a private company to run the
total institution. ' 18

The apparent attractiveness of prison privatization reflects a more
widespread trend in government and society.

Over the last several years, traditional notions of the role of government
have undergone a gradual evolution. At both the federal and local levels,
governments are moving to curtail expenses, while investigating new
ways of maintaining services. For many, emulating private sector opera-
tions and transferring certain functions to private organizations offer two
means of responding to the growing need for more efficient public
services.1s

What I think is wrong with privatizing our jails is that the interests of
society and the interests of businessmen who might be selected to run our
jails will inevitably diverge. An entrepreneurial jailer inevitably will see
himself as providing the 'service'of warehousing the inmates assigned to
his control. As I said before, however, the purpose and function of a jail
must extend significantly beyond this. Turning over prison management
to the private sector will result in a focus on the more quantifiable as-
pects of prison 'performance.' Even assuming a private management firm
with good intentions, a private firm that seeks to maximize its profits, a
firm that may go bankrupt or leave the 'prison management' field when it
becomes unprofitable, cannot be held accountable by society for the long-
term success of its rehabilitative programs.

Even if one takes a more narrow view of a prison's proper role, the
dangers of privatization are manifold. The goal of ensuring that the state
retains its legitimacy in the eyes of society and of the prison inmates can-
not be quantified and will not return dividends to the bottom line of
Acme Prison Management, Inc. (Nor, of course, will it be enhanced if the
government continues to make a mess of the penal system). Turning over
a function where the state acts in its most coercive Rnd autheri--ialn
manner cannot but undermine the legitimacy and authority of the state.
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The prison system functions as an integral link in the web of relations
that makes up the social contract. Without constant awareness of the
transcendent as well as the mundane aspects of prison management, I do
not believe that we can be assured that our prison system has a chance of
living up to the rehabilitative ideal for which we must strive.

It is appropriate to note at this juncture that delegating the coercive
power of the state to private actors, while it may lead to anarchy, is not
actually a move in that direction. Anarchy can be thought of as society
without a state.1" Delegating the functions of the state to a private sector
grows out of disgust with the state and a desire to cabin its scope. How-
ever, what prison privatization really amounts to is the creation of a state
without a state. By this I mean that privatization does not in fact dimin-
ish the ultimate power or authority of the state at all. Rather, privatiza-
tion masks the state's responsibility and accountability. But the coercive
power of the state and the involuntary nature of the individual's submis-
sion to that power remain the same. Paradoxically, the critics of big gov-
ernment who urge that government be contracted-out would create a sys-
tem that is more oppressive and unaccountable than the one they protest
against. Nevertheless, both the urge to delegate and the urge to diminish
the power of the state grow from the same seed: a lack of confidence in
the ability of the state to satisfy effectively society's desires. It is this
notion with which I fundamentally disagree. The state and its functions
are necessary and must be made to work. Rather than attacking institu-
tions because of their infirmities, or camouflaging the powers of the state
with a mask of private enterprise, we must labor to strengthen the insti-
tutions necessary to a mature society that they may fulfill our needs and
expectations.

Another example of the current passion to disengage the gears of gov-
ernment is the movement for a balanced budget amendment. The oldest
of citizen grievances is the necessity of paying taxes. All of us at least
speculate about the virtues of anarchy as April 15th draws nigh. I never
saw a tax that people did not resent. Corollary to our dislike of taxes is
our deep belief that government spills a great deal. The perception of
government waste and fiscal inefficiency is inevitably magnified. When
the fiscal pot boils over to deficits of the current historic proportions, the
hand-wringing and anger multiply. What to do? Tie government's hands
so that it will neither a taxer nor a spender be. You are aware that the
political impetus is for limits on spending, rather than increases in taxes.
While the language of the proposed amendment would allow a balance to
be achieved either by lowering spending or raising taxes, the last politi-
cian I heard advocating an increase of taxes is now practicing law in
Washington, D.C.

I am concerned, however, about other aspects of the proposed amend-
ment. It is very different from the tenor of the rest of the proposed or
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ratified amendments to the Constitution, let alone the body of the Consti-
tution. Ours is not an economic Constitution. While newer national con-
stitutions incorporate numerous references to economic justice and eco-
nomic rights, our Constitution dwells heavily on rights of person rather
than rights of property. With the exception of the fifth amendment's tak-
ings clause,' and the sixteenth amendment's authorization of the income
tax, 19 the Constitution does not refer to economic justice or detail the
means by which Congress should handle its fiscal powers. It says that
Congress can borrow and that it can tax, without many restraints.20

A balanced budget amendment would change all that. It would impose
a limit on the amount, the time, and the manner in which Congress can
borrow. The particular constraints of the proposed amendment, however,
do not disturb me as much as the notion that, since government cannot
be trusted to act responsibly, we must build in restraints to force respon-
sibility on it.

I also marvel at the naivete of those who think that such an amend-
ment could be an effective check on the government. I come from a state
that imposes all kinds of constitutional restraints on state government.
First, the Illinois Constitution limits the amount that the state can bor-
row.2 ' This has resulted not in lower debt for Illinois, but only a higher
interest charge for the money it borrows without being able to pledge the
full faith and credit of the State of Illinois. Second, the constitution for-
bade local taxing districts from borrowing more than five percent of their
assessed valuation. 2 This was intended to limit the cities and villages
from going into excessive hock. At one time Cook County, Chicago's
county, had over 500 separate taxing bodies, thanks to ingenious state
and local legislators; each taxing body had a five percent limit on the
same property-the five percent limit thus had turned into a 2500%
limit. We had separate taxing districts for libraries, for parks, for sanitary
facilities, and for mosquito abatement. The waste and inefficiency were
staggering. I do not contend that a balanced budget amendment would be
subject to the same infirmity. I do think, however, that no amendment
can preserve representative democracy and at the same time effect a
meaningful curb on our resourceful parliamentarians.

Primarily, I worry that the balanced budget amendment is another ef-
fort to challenge the social compact that binds us into our nationhood.
Constitutional scholars argue about whether the national convention, con-
templated to ratify the proposed balanced budget amendment, could be
limited to such a purpose, either by the call to the convention or by Con-
gress."s I would remind you that the group that assembled at Annapolis in
1786 was limited to curing the defects in the Articles of Confederation
pertaining to the regulation of commerce among the states. That limited
change ultimately produced the Constitution we now enjoy-vastly differ-
ent from and broader than the Articles of Confederation. What leads us
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to believe that a new group of constitutionalists meeting somewhere to-
day would not be equally ambitious? The scholarly ferment over a con-
ventions's scope only adds to my unease.

But beyond my fears about a convention's limits, I worry that even if
the Balanced Budget Convention results only in a balanced budget
amendment, it will still loosen our bonds of comity. We are a big country,
with a big population, a big role to play here and abroad, and we cannot
afford the simple pleasures of town meetings and part-time governing
bodies as our instruments for policy making and policy execution. Nor
can we make fiscal policy by passing referenda or constitutional
amendments.

Of course, not everyone concurs in my attitude towards a balanced
budget amendment and a constitutional convention. Those who favor a
convention and an amendment for purely economic reasons obviously do
not join issue with me; their concerns and mine are different. Others,
however, have advocated a constitutional convention that might produce
a balanced budget amendment as a cure for what are perceived to be fun-
damental infirmities in our constitutional system. 4 Professor Elliot ar-
gues that our present budget deficits are the result of structural imperfec-
tions in the political system." Elliot believes that the country and the
electoral process have evolved in such a way that an impetus for special
interest spending has become embedded in the system." In Madisonian
terms, Elliot thinks the body politic has been captured (in an institu-
tional way) by factions.' 7

I think Carl Vinson would have seen the error in Professor Elliot's ar-
gument. Elliot rejects Madison's belief that the democratic process can be
counted on to ensure that the interests of minorities are not exalted at
the expense of the majority.' 8 I profoundly disagree. The democratic pro-
cess is not an elixir-like panacea for all exploitation and unfairness.
Rather, the process is only as good as its participants. If, however, our
society is committed to a thriving democratic system, then it will have
such a system. The Constitution provides a magnificent framework in
which government may function. The nitty-gritty of ensuring that govern-
ment does function always has and necessarily must turn on the commit-
ment of the citizenry and their elected representatives to fairness, justice,
and equality. No institutional fix can turn a crowd of self-centered indi-
vidualists into statesmen. The search for an arrangement by which discre-
tion is limited will ultimately, I believe, be fruitless. Just as in the raising
of children, only with increasing responsibility can society and its constit-
uent individuals strive for and attain greater accomplishments and work
together for the common good.

The editors of Nomos said that

[t]he difference between opposition to big government and opposition to
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all government can be seen as one of degree. These moods have common
roots in both philosophy and historical experience. And those roots are
the democratic concerns for liberty and equality. Perhaps the difference
between anarchy and democracy is to be found in the fact that while
democracy seeks a balance between these two sources of its strength, an-
archists tend to divide sharply between 'libertarians' and 'egalitarians.'*

Government cannot be viewed as an evil, necessary or otherwise. We can
only reform our institutions and make them efficacious if they enjoy the
commonalty of a great nation. And we must achieve that commonalty
without sacrificing either the vigor or the openness of debate about what
.our policies shall be. A society as diverse and as pluralistic as ours cannot
survive without that freedom to criticize. Somehow we must convert the
critical style we reserve for enemies into the loving and committed criti-
cism we extend to family. That is not an easy task.

When I was in the state legislature, I once received a card from a con-
stituent which only said "Vote No!" - no bill number, no explanation,
just an insistence that I vote "No." My Illinois anarchist cannot be al-
lowed to carry the day. Understanding the anger at government that does
not work, and the legitimate resistance to government that suppresses in-
dividuality and initiative, we must find a harmonious chord and strike a
balance between criticism and reform. The same Emma Goldman that I
quoted at the beginning of this lecture also said:

A thorough perusal of the history of human development will disclose
two elements in bitter conflict with each other; elements that are only
now beginning to be understood, not as foreign to each other, but as
closely related and truly harmonious, if only placed in proper environ-
ment: the individual and social instincts. The individual and society have
waged a relentless and bloody battle for ages, each striving for
supremacy, because each was blind to the value and importance of the
other. The individual and social instincts, - the one a most potent fac-
tor for individual endeavor, for growth, aspiration, self-realization; and
the other an equally potent factor for mutual helpfulness and social well-
being,"

I believe we can do better. In order to do better, politicians and citizens
alike have to shy away from the cheap shots that can be taken at govern-
ment that looks so big, so impersonal, so amorphous. Instead, we should
embrace a style of criticism that insists that government, which does
work, reach its potential.
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