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Harassment in the Workplace: For What
It's Worth

I. INTRODUCTION

Sexual harassment in employment is a pervasive phenomenon in
America. Surveys show that anywhere from forty-nine to ninety percent
of women have experienced sexual harassment at work.' Title VII of the
Civil Rights Act of 19642 prohibits employment discrimination on the ba-
sis of "race, color, religion, sex or national origin."' Ten years passed after
enactment, however, before someone brought an action before the federal
courts based primarily on sexual harassment.4 Another twelve years
passed before the United States Supreme Court finally ruled on a sexual
harassment action in Meritor Savings Bank, FSB v. Vinson." This case
marked the first Supreme Court ruling on whether, and under what cir-
cumstances, sexual harassment in an employment relationship amounts
to discrimination in violation of Title VII.

The district court had not resolved many of the facts in the case at
trial. Plaintiff Michelle Vinson met Sidney Taylor, a vice-president and
branch manager of petitioner Meritor Savings Bank, in 1974. After Taylor
hired her to work at the bank, she began work as a teller-trainee with
Taylor as her supervisor. During this training period Taylor treated her
in a fatherly manner and made no sexual advances toward her. According

1. C. MACKINNON, SExuAL HARASSMeNT OF WORKING WOMEN 26-32 (1979).
2. Pub. L. No. 88-352, tit 7 § 703, 78 Stat 253, 255 (codified at 42 U.S.C. § 2000e-2(a)

(1982)). This section states:
It shall be an unlawful employment practice for an employer-(1) to fail or refuse
to hire or to discharge any individual, or otherwise discriminate against any indi-
vidual with respect to his compensation, terms, conditions, or privileges of em-
ployment, because of such individual's race, color, religion, sex, or national origin;

Id.
3. Id. § 703 at 255.
4. Barnes v. Train, 13 Fair Empl. Prac. Cas. (BNA) 123 (D.D.C. 1974), rev'd sub nom.

Barnes v. Costle, 561 F.2d 983 (D.C. Cir. 1977).
5. 106 S. Ct. 2399 (1986).
6. Id. at 2403.
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to Vinson's testimony, Taylor invited her to dinner shortly after her pro-
motion to teller. During the meal, he suggested that they go to a motel to
have sexual relations.7 At first she refused Taylor's advances, but, at his
insistence and out of fear of losing her job, she acquiesced. Thereafter,
Taylor made repeated demands for sexual favors, forcing Vinson to en-
gage in sexual relations during and after business hours, even to the point
of raping her on several occasions. Vinson estimated that she had inter-
course with Taylor forty to fifty times between 1975 and 1977. Vinson
also testified that Taylor fondled her in front of other employees, fol-
lowed her into the restroom when she was there alone, and occasionally
exposed himself to her.$ Vinson claimed that Taylor also touched and
fondled other employees at the bank, but the district court did not admit
wholesale evidence of such a pattern and practice.' Vinson testified that
Taylor's sexual demands ceased when she started going with a steady
boyfriend.

10

Vinson claimed that she never reported the problem to any of Taylor's
superiors or used the bank's complaint procedure because of her fear of
Taylor." Taylor and the bank denied all allegations of sexual misbehavior
on his part.1 ' The bank also claimed that, because it did not know of any
sexual misbehavior by Taylor and because Taylor engaged in this behav-
ior without its consent or approval, it could' not be held responsible. s

The district court found that if there were a sexual relationship be-
tween Vinson and Taylor, it was voluntary and had nothing to do with
Vinson's continued employment, advancement, or promotion." The court
concluded that Vinson "was not the victim of sexual harassment or sexual
discrimination."' s

The Court of Appeals for the District of Columbia Circuit reversed.1'
The court found that a person may violate Title VII by sexual harass-
ment in two ways: by conditioning employment benefits on the granting
of sexual favors, or by creating a hostile or offensive working environ-
ment. 7 The court of appeals found that this case was of the 'hostile envi-
ronment' type.1' The court of appeals also held that Vinson's voluntari-

7. Id. at 2402.
8. Id.
9. Id. at 2403.

10. Id. at 2402.
11. Id. at 2403.
12. Id.
13. Id.
14. Vinson v. Taylor, 23 Fair Empl. Prac. Cas. (BNA) 37, 42 (D.D.C. 1980).
15. Id. at 43.
16. Vinson v. Taylor, 753 F.2d 141, 152 (1985).
17. Id. at 145.
18. Id.
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ness in entering the sexual relationship with Taylor was immaterial. 1'
The court found that an employer is strictly liable for sexual harassment
of an employee by a supervisor or agent even if he lacks authority to hire,
fire, or promote. The court of appeals reasoned that the mere appearance
of influence over job decisions gives the supervisor the opportunity to im-
pose on employees.' 0 The Supreme Court affirmed the court of appeals
and remanded the case for further proceedings. 1

This Note will examine the decision in Meritor Savings Bank, focusing
on the Court's clarification of the law as it stood among the circuits. It
will also investigate the various standards for employer liability asserted
in the opinions and analyze these standards in light of the meaning and
intent of the statute.

IL HIsToRIcAL DEVELOPMENT

In the majority of the early cases concerning a claim of sexual harass-
ment as a violation of Title VII, the district courts were reluctant to allow
the claim. Five of the district courts initially held that sexual harassment
by a supervisor or agent did not fall within the ambit of discrimination
under Title VII.2 Some of the district courts characterized the harass-
ment as nothing more than an inharmonious relationship between the
parties" or just a consequence of the natural attraction between the
sexes." Other courts held that sexual harassment simply was not contem-
plated by the statute.2 The appeals courts reversed four of these cases,
however, and allowed claims of sexual harassment under Title VII.s

In Corne v. Bausch & Lomb, Inc.,'7 a district court decision against a
claim of sexual harassment that an appellate court did not reverse, plain-

19. Id. at 146.
20. Id. at 149-50.
21. 106 S. Ct. at 2409.
22. These five cases are: Miller v. Bank of Am., 418 F. Supp. 233 (N.D. Cal. 1976), rev'd,

600 F.2d 211 (9th Cir. 1979); Tomkins v. Public Serv. Elec. & Gas Co., 422 F. Supp. 553
(D.N.J. 1976), rev'd, 568 F.2d 1044 (3d Cir. 1977); Garber v. Saxon Indus., Inc., 14 Fair
Empl. Dec. (CCH) 7586 (E.D. Va. 1976), reu'd sub no. Garber v. Saxon Business Prods.,
Inc., 552 F.2d 1032 (4th Cir. 1977); Come v. Bausch & Lomb, Inc., 390 F. Supp. 161 (D.
Ariz. 1975), vacated on procedural grounds, 562 F.2d 55 (9th Cir. 1977); Barnes v. Train, 13
Fair Empl. Prac. Cas. (BNA) 123 (D.D.C. 1974), rev'd sub nom. Barnes v. Costle, 561 F.2d
983 (D.C. Cir. 1977).

23. Barnes, 13 Fair Empl. Prac. Cas. (BNA) at 124.
24. Miller, 418 F. Supp. at 236.
25. Barnes, 13 Fair Empl. Prac. Cas. (BNA) at 124; Tomkins, 422 F. Supp. at 556.
26. Miller, 600 F.2d 211; Tomnkins, 568 F.2d 1044; Garber, 552 F.2d 1032; Barnes, 561

F.2d 983.
27. 390 F. Supp. 161 (D. Ariz. 1975), vacated on procedural greund, 5-2 F.2d 55 (-9h

Cir. 1977).
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tiffs brought an action alleging that their supervisor, defendant Price, re-
peatedly made verbal and physical sexual advances toward them, and
that as a result of Price's activities, they were forced to resign.18 Plaintiffs
claimed that these activities resulted in a sexually discriminatory condi-
tion of employment, depriving plaintiffs of equal employment opportuni-
ties, in violation of Title VII.1 The District Court for the District of Ari-
zona granted defendants' motion to dismiss,3 0 holding that sexual
harassment by a supervisor is not prohibited by Title VII.3 1 The court
reasoned that one of the main goals behind the legislation is to provide
equal access to the job market for both men and women. 2 The court con-
cluded that Title VII prohibited only those discriminatory practices from
which an employer gained some advantage and which arose out of a com-
pany policy.33 The court considered Price's conduct to be "nothing more
than a personal proclivity," involving no employer policy or benefit." The
court went on to say that "there is nothing in the Act which could reason-
ably be construed to have it apply to 'verbal and physical sexual ad-
vances' by another employee, even though he be in a supervisory capacity
where such complained of acts or conduct had no relationship to the na-
ture of the employment." 5 The court further stated that to hold the Act
applied to such activity would be ludicrous because such a holding would
leave no basis for suit when the harassment was also directed to male
employees." The court surmised that the only way for an employer to
avoid suit under the plaintiffs' proposed interpretation of the Act would
be to employ only asexual persons.3 7

The case of Miller v. Bank of America" concerned a claim by plaintiff
that her superior fired her for refusing his demand for sexual favors.3 '
The District Court for the Northern District of California granted sum-
mary judgment to defendants,' basing its holding on plaintiff's failure to
allege that there was an employer policy permitting consistent, rather
than isolated, sex-based discrimination.'0 The Court of Appeals for the

28. 390 F. Supp. at 162.
29. Id.
30. Id. at 165.
31. Id. at 163.
32. Id. (citing Diaz v. Pan Am. Airways, 442 F.2d 385 (5th Cir. 1971)).
33. Id.
34. Id.
35. Id.
36. Id.
37. Id. at 164.
38. 418 F. Supp. 233 (N.D. Cal. 1976), reu'd, 600 F.2d 211 (9th Cir. 1979).
39. 418 F. Supp. at 234.
40. Id. at 236.
41. Id.
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Ninth Circuit reversed the district court's decision.42 At oral argument,
counsel for the bank conceded that if the bank could be held responsible
for the actions of plaintiff's supervisor, the discharge could be called one
on account of sex and, therefore, would be a violation of Title VII." The
circuit court found that because "Title VII defines 'employer' to include
'any agent of such a person'... [and that because the supervisor was an
agent due to his power to] hire, fire, discipline or promote, or at least to
participate in or recommend such actions," the bank could be held re-
sponsible and liable."

In Tomkins v. Public Service Electric & Gas Co.,' 6 plaintiff claimed
that her supervisor made sexual advances to her, physically detaining her
when she refused. When she complained to the company about the inci-
dent, the company retaliated in the form of disciplinary layoffs and
threats of demotion and salary cuts. Fifteen months after her complaint,
the company fired her.47 The United States District Court for the District
of New Jersey held that the dismissal did not constitute sex discrimina-
tion and that Title VII was "not intended to provide a federal tort rem-
edy for what amounts to physical attack motivated by sexual desire on
the part of a supervisor and which happened to occur in a corporate corri-
dor rather than a back alley."' The Court of Appeals for the Third Cir-
cuit reversed the district court's holding and said that the lower court
took much too narrow a view of sex discrimination under Title VII.4 The
court of appeals stated that to find a Title VII violation, plaintiff need
only show that "gender is a substantial factor in the discrimination, and
that if the plaintiff 'had been a man she would not have been treated in
the same manner.' "" The court found that plaintiff's continued success
and advancement depended on her acquiescence to her supervisor's sex-
ual demands, and this amounted to a 'condition of employment' with di-
rect employment consequences."1 The court concluded that

Title VII is violated when a supervisor, with the actual or constructive
knowledge of the employer, makes sexual advances or demands toward a

42. 600 F.2d at 214.
43. Id. at 212.
44. Id. at 213 (quoting 42 U.S.C. § 2000e(b) (1982)).
45. Id.
46. 422 F. Supp. 553 (D.N.J. 1976), reu'd, 568 F.2d 1044 (3d Cir. 1977).
47. 422 F. Supp. at 556.
48. Id.
49. 568 F.2d at 1047 n.4.
50. Id. (quoting Skelton v. Blazano, 424 F. Supp. 1231, 1235 (D.D.C. 1976) and citing

Slack v. Havens, 7 Fair Empl. Prac. Cas. (BNA) 885 (S.D. Cal. 1973), a/I'd, 522 F.2d 1091
('It c5r. 147r)).

51. Id. at 1047-48.
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subordinate employee and conditions that employee's job status... on a
favorable response to those advances or demands, and the employer does
not take prompt and appropriate remedial action after acquiring such
knowledge."

s

In Garber v. Saxon Industries, Inc.,"$ the District Court for the East-
ern District of Virginia dismissed plaintiff's complaint," holding that
plaintiff had not set forth a claim contemplated by Title VII when she
alleged that she was fired for refusing to have sexual relations with her
immediate superior.5s The United States Court of Appeals for the Fourth
Circuit summarily reversed the lower court, finding a Title VII action ap-
propriate when a plaintiff alleges "an employer policy or acquiescence in
a practice of compelling female employees to submit to the sexual ad-
vances of their male supervisors.""

In the case of Barnes v. Costle,s7 the Court of Appeals for the District
of Columbia reversed the award of summary judgment to defendant by
the District Court for the District of Columbia." Plaintiff, an employee at
the Environmental Protection Agency, claimed that the director of the
Agency's equal employment opportunity division discriminated against
her because of her sex. Specifically, plaintiff alleged that the director re-
peatedly requested that she join him for social activities after hours,
made repeated sexual remarks to her, and suggested that her employment
position would be enhanced if she engaged in a sexual affair with him.
Plaintiff further alleged that when she refused his advances, he abolished
her job.5 ' The district court held that the Act did not encompass the al-
leged misconduct and that the alleged retaliatory action of the director
was not the type of discriminatory conduct the Act contemplated.e" The
Court of Appeals, in a thorough discussion on the issue, found that the
retention of plaintiff's job was conditioned on her submission to the di-
rector's demands, a condition he would not have imposed on a male em-
ployee.'s The court reasoned that the prohibition of sex discrimination in
employment was not limited to differentials based wholly on gender. A
violation of Title VII existed when gender bore a substantial relationship

52. Id. at 1048-49.
53. 14 Empl. Prac. Dec. (CCH) 7586 (E.D. Va. 1976), rev'd sub nor. Garber v. Saxon

Business Prods., Inc., 552 F.2d 1032 (4th Cir. 1977).
54. 14 Empl. Prac. Dec. at 7586.
55. Id.
56. 552 F.2d at 1032.
57. 561 F.2d 983 (D.C. Cir. 1977).
58. Id. at 984.
59. Id. at 985.
60. Barnes v. Train, 13 Fair Empl. Prac. Cas. (BNA) 123, 124 (D.D.C. 1974), rev'd sub

nom. Barnes v. Castle, 561 F.2d 983 (D.C. Cir. 1977).
61. 561 F.2d at 989.
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to the alleged discrimination." The court also found that an employer is
responsible for any Title VII violations its supervisory personnel perpe-
trate.63 The court did state that if the employer had a policy against such
violations and no knowledge that a violation had occurred, it could avoid
liability by taking immediate action to rectify the situation once it
learned of the violations." Because the employer had no such policy nor
made any attempt to remedy the problem, and because plaintiff's gender
played a significant role in the conditions placed on her continued em-
ployment, the court of appeals reversed the summary judgment."

In two other early cases that addressed the issue of sexual harassment
as a form of employment discrimination, the district courts determined
that harassment did amount to discrimination based on sex. The court in
Munford v. Barnes & Co." essentially followed the holdings in Williams
v. Saxbea and Barnes v. Costle, finding that sex-based discrimination ex-
ists when sex is a factor in the application of an employment policy."
The court refused, however, to embrace the notion advanced in Barnes,
that an employer is automatically and vicariously liable for all discrimina-
tory acts of its agents or supervisors." In Munford, defendant Harris dis-
charged plaintiff for refusing his sexual advances. She protested her dis-
charge to Harris' supervisor to no avail.70 The court found that the
employer's failure to investigate gave tacit approval of Harris' behavior
and encouraged further discriminatory practices; therefore, the employer
could be held liable.7

In Williams, plaintiff claimed that she was fired for refusing to have
sexual relations with her supervisor.7 ' The court found that Title VII pro-
hibited any discrimination based on sex, and based on plaintiff's allega-
tions, the supervisor's conduct had "created an artificial barrier to em-
ployment which was placed before one gender and not the other."3

The preceding cases all concerned injury to the plaintiff in the form of
loss of tangible job benefits. In the case of Bundy v. Jackson,74 however,
the Court of Appeals for the District of Columbia extended the claim for

62. Id. at 990.
63. Id. at 993.
64. Id.
65. Id. at 995.
66. 441 F. Supp. 459 (E.D. Mich. 1977).
67. 413 F. Supp. 654 (D.D.C. 1976).
68. 441 F. Supp. at 465-66.
69. Id. at 466.
70. Id. at 460.
71. Id. at 466.
72. 413 F. Supp. at 655-56.
73. Id. at 657-58.
74. 641 F.2d 934 (D.C. Cir. 1981).
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relief to situations in which there was no tangible loss." In Bundy, two
supervisors continually subjected plaintiff to sexual advances and insults.
When she complained to their supervisor, Mr. Swain, he told her that any
man in his right mind would want to rape her and then propositioned her
himself.76 Thereafter, plaintiff was late receiving a promotion for which
she was eligible. By the time the court decided the case, she had not re-
ceived another promotion for which she was also eligible. These events,
however, were never linked to the alleged harassment." Basing its ruling
on the reasoning in Barnes, the court determined that the supervisors
discriminated against Bundy on the basis of sex.7" The court went on to
address the question of whether sexual harassment, absent any loss of
tangible job benefits, amounted to sex discrimination concerning 'terms,
conditions, or privileges of employment,' as prohibited by Title VII.7 The
court found that conditions of employment include psychological and
emotional work environments, and that the harassment plaintiff suffered
"caused her anxiety and debilitation [which] illegally poisoned that envi-
ronment."" The court reasoned that to hold otherwise would allow em-
ployers to harass an employee with impunity up to, but not reaching, the
point of forcing that employee to resign."'

The court also noted that requiring a plaintiff to prove that resistance
to harassment cost a tangible job benefit is nonsensical; so long as sexual
relations are never forced on an employee, resistance is meaningless."s

Otherwise, the employer could make the employee's endurance of sexual
intimidation a 'condition' of her employment, which would then leave the
employee with a 'cruel trilemma': (1) Endure the harassment; (2) attempt
to oppose it and make her job even less tolerable; or (3) resign with little
hope of legal relief and the prospect of an equally harassing environment
at her new job." The court, therefore, held that relief was appropriate
under Title VII though there was no loss of tangible job benefits."

Ill. DISCUSSION OF' THE PRINCIPAL CASE

Meritor Savings Bank is the only Supreme Court decision interpreting
Title VII's application to situations concerning sexual harassment. In ren-

75. Id. at 948.
76. Id. at 940.
77. Id. at 941-42.
78. Id. at 943.
79. Id. (quoting 42 U.S.C. § 2000(e)-2(a)(1) (1982)).
80. Id. at 944.
81. Id. at 945.
82. Id. at 945.46.
83. Id. at 946.
84. Id.
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dering this decision, the Court created what amounts to a new cause of
action under Title VII in all of the circuits except the District of Colum-
bia, which had previously recognized the cause."1 This new cause of action
is based on the hostile or abusive work environment, even though no eco-
nomic benefits are lost as a result of the sexual harassment. Thus, a cause
of action is available when the work environment is abusive of one gen-
der, but not the other. The Court's holding raised those persons, discrimi-
nated against because of their sex, to the status of the other four classes
under the Civil Rights Act, who had long been able to avail themselves of
the hostile work environment cause of action in the lower courts."

A. The Majority Decision in Meritor Savings Bank

(1) Existence of a Hostile Environment Cause of Action. Jus-
tice Rehnquist, speaking for the majority, began the decision by clearly
stating: "without question, when a supervisor sexually harasses a
subordinate because of the subordinate's sex, that supervisor 'discrimi-
nate[sJ' on the basis of sex." s Because the case before the Court did not
concern any tangible economic loss, the Court considered whether Title
VII applied to such situations. The Court concluded that it did."

In making this determination, the Court first looked to Congress' intent
in enacting Title VII. The Court found that the phrase "terms, condi-
tions, or privileges of employment""° showed an intention "'to strike at
the entire spectrum of disparate treatment of men and women' in em-
ployment." 0 The Court also looked to the guidelines on sexual harass-
ment the Equal Employment Opportunity Commission (EEOC) issued.'
The guidelines define sexual harassment as "unwelcome sexual advances,

85. 106 S. Ct. 2399 (1986); see Bundy v. Jackson, 641 F.2d 934 (D.C. Cir. 1981).
86. See, e.g., Rogers v. EEOC, 454 F.2d 234 (5th Cir. 1981) (employers segregated pa-

tients according to their national origin, creating hostile atmosphere for Spanish-surnamed
employee); Taylor v. Jones, 653 F.2d 1193 (8th Cir. 1981) (employee forced to endure atmo-
sphere charged with prejudice and a racially-motivated transfer from recruiter to mail room
clerk); Cariddi v. Kansas City Chiefs Football Club, Inc., 568 F.2d 87 (8th Cir. 1977) ("de-
rogatory [ethnic] comments could be so excessive and opprobrious as to constitute an un-
lawful employment practice under Title VII" Id. at 904); Firefighters Inst. for Racial Equal-
ity v. City of St. Louis, 549 F.2d 506, (8th Cir. 1977) (exclusion of black employees from
supper clubs constituted hostile environment in violation of Title VII); Compston v. Borden,
Inc., 424 F. Supp. 157 (S.D. Ohio 1976) (manager's verbal abuse of employee's religion and
religious views alter conditions of employment violating Title VII).

87. 106 S. Ct. at 2404.
88. Id.
89. 42 U.S.C. § 2000(e)-(2)(a)(1) (1982).
90. 106 S. Ct. at 2404 (quoting Los Angeles Dep't of Water & Power v. Manhart, 435

U.S. 702, 707 n.13 (1978) (quoting Sprogis v. United Air Lines, 444 F.2d 1194, 1198 (7th Cir.
1971 Itf

91. 106 S. Ct. at 2405; see 29 C.F.R. § 1604.11 (1985).
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requests for sexual favors, and other verbal or physical conduct of a sex-
ual nature"' when submission to such conduct is made either explicitly
or implicitly a term or condition of an individual's employment, when
submission to or rejection of sexual advances is used as the basis for em-
ployment decisions, or when sexual harassment has the purpose or effect
of unreasonably interfering with an individual's work performance or cre-
ating an intimidating, hostile, or offensive working environment." The
Court found that the language of subsection three of the guidelines,
which refers to the creation of a hostile or offensive work environment,
meant that sexual misconduct constitutes sexual harassment "whether or
not it is directly linked to the grant or denial of an economic quid pro
quo,"" and is, therefore, prohibited by Title VII."

In support of this finding, the Court pointed to Rogers v. EEOC,"
which addressed Title VII discrimination on grounds other than sex."
The court of appeals in Rogers found that Title VII protected more than
the economic aspects of employment, and that:

The phrase 'terms, conditions or privileges of employment' in [Title VIII
is an expansive concept which sweeps within its protective ambit the
practice of creating a working environment heavily charged with ethnic
or racial discrimination .... One can readily envision working environ-
ments so heavily polluted with discrimination as to destroy completely
the emotional and psychological stability of minority group workers

The Supreme Court found nothing in Title VII to suggest that it did not
also prohibit a hostile environment based on sexual harassment.1"0 The
court limited this holding, however, by saying that the sexual harassment
must be "sufficiently severe or pervasive 'to alter the conditions of [the
victim's) employment and create an abusive working environment.' "10,

In addition to the pervasiveness test, the Court also addressed the issue
of what type of sexual advance amounts to sexual harassment. The dis-

92. 29 C.F.R. § 1604.11(a) (1985).
93. Id.
94. Id. § 1604.11(a)(3).
95. 106 S. Ct. at 2405.
96. Id.
97. 454 F.2d 234 (5th Cir. 1971).
98. Id. This case concerned a Spanish-surnamed employee at an optical shop who was

fired from her job due to alleged friction with the other employees. She filed a complaint
claiming discrimination on the part of her employer in the form of creating a hostile envi-
ronment by segregating patients on the basis of their national origin. Id. at 236.

99. 106 S. Ct. at 2405 (quoting Rogers v. EEOC, 454 F.2d 234, 238 (5th Cir. 1971)).
100. Id.
101. Id. at 2406 (quoting Henson v. Dundee, 682 F.2d 897, 904 (11th Cir. 1982)).
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trict court found that because the relationship between Vinson and Tay-
lor was entered into voluntarily, there was no sexual harassment.108 The
Supreme Court disagreed -and found that the 'voluntariness' of the sex-
related conduct was immaterial' and that "[t]he gravamen of any sexual
harassment claim is that the alleged sexual advances were 'unwel-
come.' "'1 The Court believed that the correct inquiry is whether the em-
ployee's conduct indicated that sexual advances were unwelcome.'" The
Court found that relevant to the inquiry by the trier of fact, was evidence
regarding the employee's sexually provocative speech or dress based on
the 'totality of circumstances.'1" Evidence of the employee's speech or
dress might be excluded if its relevance is outweighed by the potential for
prejudice.107

(2) Limitations on Employer Liability. The Court also addressed
the issue of employer liability. The district court held that because the
bank was without notice of Taylor's illegal conduct, it could not be held
liable for that conduct." The court of appeals disagreed, holding the em-
ployer strictly liable for a hostile environment a supervisor created, even
though the employer had no knowledge of the conduct and reasonably
could not have known of the supervisor's misconduct.1" The appeals
court reasoned that a supervisor is necessarily an 'agent' of the employer
for purposes of Title VII regardless of whether the supervisor had the
authority to hire, fire, or promote since even the appearance of such au-
thority may allow him to impose on subordinates.110 The Supreme Court
refused to rule definitively on the issue, and held only that the court of
appeals erred when it held employers automatically liable for the sexual
harassment by a supervisor and that absence of notice to the employer is
no guarantee against liability.' The Court did note, however, that the
bank's claim against liability due to absence of notice might be stronger if
its grievance procedure did not require plaintiff to complain first to a su-
pervisor who happened to be the subject of the complaint.'1 '

102. Id.
103. Id.
104. Id. (citing EEOC Guidelines on Discrimination Because of Sex, 29 C.F.R. § 1604.1).
105. Id.
106. Id. at 2407.
107. Id.
108. Id.
109. 753 F.2d at 150.
110. Id.
111. 106 S. Ct. at 2408.
112. Id. at 2408-09.
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B. Justice Marshall's Concurrence

Justice Marshall concurred in the Court's holding; however, he found it
necessary to disagree with the majority on the appropriate standard for
employer liability. Marshall essentially agreed with the court of appeals'
finding of strict employer liability.11' Justices Brennan, Blackmun, and
Stevens joined in this judgment. 11 ' As the proper standard for liability,
Justice Marshall cited the EEOC guidelines on sexual harassment,1

which define a strict liability rule.116 He found that although individuals
commit acts that constitute Title VII violations, sometimes even in defi-
ance of company policy, Title VII's remedies usually run against the em-
ployer. Marshall stated that the reason for imposing liability on the em-
ployer is that the agent or supervisor's acts are imputed to the
employer.1" Justice Marshall argued that:

A supervisor's responsibilities do not begin and end with the power to
hire, fire, and discipline employees, or with the power to recommend
such actions. Rather, a supervisor is charged with the day-to-day super-
vision of the work environment and with ensuring a safe, productive,
workplace. There is no reason why abuse of the latter authority should
have different consequences than abuse of the former. In both cases it is
authority vested in the supervisor by the employer that enables him to
commit the wrong: it is precisely because the supervisor is understood to
be clothed with the employer's authority that he is able to impose unwel-
come sexual conduct on subordinates. u s

Based on this argument, Justice Marshall found no justification for the
EEOC's creation of a different rule on employer liability in 'hostile envi-
ronment' cases and no reason for the position of the majority that 'agency
principles' should limit the scope of employer liability."'

C. The Position of the EEOC

The majority, in reaching its decision, also relied heavily on the EEOC
guidelines and amicus curiae brief, especially when addressing the ques-
tion of the appropriate standard for employer liability. Although the
Court did not issue a definitive holding on the liability issue, it did state
its agreement with the EEOC's contention in its amicus curiae brief that

113. Id. at 2411 (Marshall, J., concurring).
114. Id.
115. 29 C.F.R. § 1604.11(c), (d) (1985).
116. Id.
117. 106 S. Ct. at 2409 (Marshall, J., concurring).
118. Id. at 2410-11.
119. Id. at 2411.
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Congress intended that courts look to agency principles for guidance." 0

As previously mentioned, in its guidelines on discrimination because of
sex,"" the EEOC determined that:

Applying general Title VII principles, an employer ... is responsible for
its acts and those of its agents and supervisory employees with respect to
sexual harassment regardless of whether the specific acts complained of
were authorized or even forbidden by the employer and regardless of
whether the employer knew or should have known of their occurrence."'

The guidelines suggest that the employer is strictly liable for the sexual
misconduct of its agents and supervisors, regardless of the employer's
knowledge or lack of knowledge of the misconduct. Indeed, in cases con-
cerning discriminatory discharges and other losses of economic benefits,
the courts have held the employer liable regardless of knowledge or lack
thereof.1 8 In Meritor Savings Bank, however, the EEOC argued a some-
what different position for hostile environment cases, as opposed to eco-
nomic loss cases, than the one the guidelines indicate. The EEOC argued
that "where a supervisor exercises the authority actually delegated to him
by his employer, by making or threatening to make decisions affecting the
employment status of his subordinates, such actions are properly imputed
to the employer whose delegation of authority empowered the supervisor
to undertake them."' " When the case concerns 'hostile atmosphere' type
discrimination, according to the amicus curiae brief, the 'delegation of au-
thority' basis for a finding of agency disappears and the relevant inquiry
should be whether the victim of the harassment had a reasonably availa-
ble avenue of complaint. 28 The EEOC argued for a rule that shields an
employer from liability when the employer has a specifically designed
procedure for the resolution of sexual harassment claims, and the victim
fails to avail herself of that procedure." According to the EEOC, if the
employer did have actual knowledge of the sexually hostile environment,
the employer should not be shielded from liability.12

The only reconciliation between the positions is the statement in the
guidelines that a court would examine the circumstances of the employ-
ment relationship and the job functions the individual performs to deter-
mine whether an individual acted in either a supervisory or agency capac-

120. Id. at 2407.
121. 29 C.F.R. pt. 1604 (1985).
122. Id. § 1604.11(c).
123. See supra note 26.
124. Brief for United States and EEOC as amici curiae at 22.
125. Id.
126. Id. at 26.
127. Id.
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ity.12 8 This statement seems to address the question of whether the
individual accused of harassment actually acted in an agency or supervi-
sory role; however, it does not address the question of notice to the em-
ployer at all. It appears, therefore, the EEOC has not reached a definite
position on the question of the appropriate standard for liability.

IV. ANALYSIS AND CRITCISMS

In clearly stating that Title VII applies to cases of sexual harassment in
employment whether the harassment is in the form of an economic quid
pro quo or in the form of a sexually abusive or hostile work environment,
the Supreme Court has sent a message to employers who encourage, or
even tolerate, such employee misbehavior that this discrimination is sim-
ply intolerable. The Supreme Court has finally made binding on the cir-
cuits the congressional intent to eliminate sexually discriminatory barri-
ers, along with all other discriminatory employment barriers against the
other groups protected by Title VII.12

e Just as 'hostile environment' dis-
crimination based on race 80 or national origin " will not be tolerated, it
should not be tolerated when based on sex.

On the issue of the proper standard for employer liability, however, the
Court failed to carry out the congressional mandate to eliminate discrimi-
natory barriers to employment fully. Title VII defines employer as any
agent of the employer18 ' and then prohibits an employer from discrimi-
nating on the basis of sex.' Yet, the Court and the EEOC draw a dis-
tinction between 'hostile environment'-type discrimination and economic
quid pro quo-type discrimination. The Court and EEOC assert that the
employer is liable regardless of whether or not he knew of the discrimina-

128. 29 C.F.R. § 1604.11(c) (1985) (last sentence).
129. Although there is very little legislative history on the original 1964 Civil Rights Act

that is useful in this analysis, the House Report on amendment of the Act, H.R. Rep. No.
92-238, 92d Cong., 1st Sess. 1, 4-5, reprinted in 1972 US. CoDE CONG. & AD. Nzws 2137,
2140-41; Equal Employment Opportunity Act of 1972, Pub. L. 92-261, indicates that em-
ployment discrimination on the basis of sex should be given the same treatment as other
types of employment discrimination. The Report states: "This Committee believes that
women's rights are not judicial divertisments. Discrimination against women is no less seri-
ous than other forms of prohibited employment practices and is to be accorded the same
degree of social concern given to any type of unlawful discrimination." (emphasis added)
H.R. Rep. No. 92-238, 92d Cong., 1st Sess., 5, reprinted in US. Cons CONG. & AD. NEws at
2141.

130. See, eg., Firefighters Inst. for Racial Equality v. City of St. Louis, 549 F.2d 506 (8th
Cir. 1977); Gray v. Greyhound Lines, East, 545 F.2d 169 (D.C. Cir. 1976); United States v.
City of Buffalo, 457 F. Supp. 612 (W.D.N.Y. 1978).

131. Rogers v. EEOC, 454 F.2d 234 (5th Cir. 1971).
132. 42 U.S.C. § 2000e(b) (1982).
133. Id. § 2000e-2(a).
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tory conduct when there is an economic quid pro quo, while this strict
liability principle is not applied to 'hostile environment' cases.

The theory behind the distinction is that in economic loss situations
the employer has granted the agent or supervisor the power to make em-
ployment decisions. By doing so, the employer tacitly has approved, in
advance, the sexual misconduct because the agent or supervisor can use
the power to hire and fire to impose on the employee; therefore, these
actions are imputed to the employer. This distinction is illogical because
the mere appearance of the power to make employment decisions is tac-
itly approved by the employer in giving the offending individual the su-
pervisory position. The appearance of power, even though it may not ac-
tually exist, enables a supervisor to coerce the victimized employee into
an unwelcome sexual relationship, thus creating a sexually hostile work-
ing environment. This supervisory misconduct should be as easily im-
puted to the employer as the discriminatory actions that result in eco-
nomic loss. In both cases the supervisor is vested with authority by the
employer and in both cases the supervisor abuses that authority.

In holding that an employer should not be strictly liable for the sexual
misconduct of a supervisor or agent, the Court stated that Congress in-
tended that some limits be placed on supervisors' acts for which employ-
ers would be held responsible.1" In support of this finding, the Court
pointed to Title VII's definition of 'employer' as any 'agent' of the em-
ployer.1" The Court reasoned that lower courts should look to traditional
agency principles for guidance.'" Traditional agency principles, however,
hold an employer liable only for the acts of his employees that fall within
the scope of their employment.1 3

7 For conduct to be within the scope of
employment, it must be of the same general nature as, or incidental to,
the conduct authorized.1" An employer, absent an affirmative policy of
sex discrimination, could argue that sexual harassment is not of the same
nature as, or incidental to, the offending employee's supervisory duties,
thereby avoiding liability. Applying agency principles, therefore, could
absolve any employer of responsibility for the sexual misconduct of a su-
pervisor by simply having in place a 'policy' against sex discrimination,
regardless of whether that 'policy' is actually enforced. " A result that so
narrows the scope of Title VII protections would be in direct contraven-

134. 106 S. Ct. at 2408.
135. Id.
136. Id.
137. See RxSTATEMENT (SECOND) Or AGENCY, § 219(1) (1958).
138. Id. § 229(1).
139. See, e.g., Come v. Bausch & Lomb, Inc., 390 F. Supp. 161, 163 (D. Ariz. 1973) (su-

pervisur's sexual advances were nothing more than a *personal proclivity, peculiarity or
mannerism' and involved no employer policy.).
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tion of Congress' intention to protect employees from discrimination, 40

defining discrimination in the broadest possible terms."'
If the Court must find an implied limit on employer liability, the limi-

tation should turn on the definition of 'agent,' a word specifically stated
in the statute. Thus, an employer should be liable for the discriminatory
acts of his 'agents' and 'supervisors,' regardless of knowledge of the
wrongful acts. The employer should not be liable for acts of people who
are not 'agents' of the employer."'4 Whether a person is an agent should
depend on two factors: (1) whether the employer has conferred power on
that person which could enable him to impose on an employee and (2)
whether the employer reasonably could exert control over that person's
actions with respect to the treatment of employees. To hold the employer
liable for the acts of a person over whom the employer has no control and
who has gained no coercive power from the employer would not be
proper. Yet, if the purpose of the statute is truly "to strike at the entire
spectrum of disparate treatment of men and women,"' then the em-
ployer will be liable for the misconduct of persons who have gained their
power to impose from the employer and who the employer has the ability
to prevent from sexually harassing an employee. Such an interpretation
of the statute is much more likely to have been intended by Congress
because it refers to explicit statutory language and takes into considera-
tion Congress' desire to protect employees from discrimination.'

V. CONCLUSION

The Court's finding that a cause of action exists under Title VII for
'hostile environment'-type discrimination based on sexual harassment is a
major step forward in the elimination of sex-based barriers to employ-
ment. The decision will result in employers becoming more conscientious
in their attempts to prevent sex discrimination on the job. The specter of
liability should have a powerful influence in encouraging employers to im-
plement preventative measures and should result in the alleviation of at
least some of the harassment occurring at the present time.

The Court's holding that strict liability will not be imposed on employ-
ers in 'hostile environment' cases tempers the advances accruing from the
first part of the decision. By refusing to definitively rule on the issue, the
Court gave little guidance to lower courts who must determine when to
hold an employer liable for the discriminatory acts of an agent or supervi-

140. Bundy, 641 F.2d at 944.
141. Rogers, 454 F.2d at 238.
142. 106 S. Ct. at 2408.
143. Id. at 2404.
144. Bundy, 641 F.2d at 943-44.
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sor. When the Court did address the issue of employer liability, it indi-
cated that limits should be placed on employer liability and further indi-
cated that notice to the employer would be the key to liability. The Court
did not, however, indicate how courts should apply this notice rule.

Alternatively, a rule of strict employer liability, as Justice Marshall ad-
vocated, remains the surest method of eliminating sexual harassment
from the workplace and is also the rule upon which other Title VII pro-
tections are enforced. Because neither the courts nor the EEOC have ar-
ticulated a good reason for the inconsistent treatment of the various
'types' of sexual harassment, the better rule would be that applied to eco-
nomic loss-type harassment: Strict employer liability for the discrimina-
tory acts of supervisors and agents when any limit on liability turns on
whether the wrongdoer is, or is not, an agent of the employer.

M. JULE COURTNY




