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Midlantic National Bank v. New Jersey
Department of Environmental

Protection: The Problem of Hazardous
Wastes and the Bankrupt Firm

I. INTRODUCTION

In Midlantic National Bank v. New Jersey Department of Environ-
mental Protection,' the United States Supreme Court struck a blow to
debtors seeking the protection of the Bankruptcy Code to avoid oppres-
sive debts incurred as a result of toxic waste cleanup costs.' In Midlantic
National Bank, the Supreme Court held that a bankruptcy trustee may
not abandon property in contravention of a state statute or regulation
that is reasonably designed to protect the public health or safety from
identified hazards.3 Thus, the power of a trustee to abandon property
that is burdensome to the estate or of inconsequential value to the estate,
pursuant to 11 U.S.C. § 554(a),' is limited when the property is contami-
nated with toxic chemicals in violation of state environmental laws that
require a cleanup of the site.'

The enormous liabilities associated with cleanup of hazardous waste
sites have caused many corporations and disposers of toxic waste to seek
the protection of bankruptcy.s Once the debtor is in bankruptcy, creditors

1. 106 S. Ct. 755 (1986).
2. Id. at 755.
3. Id. at 757.
4. 11 U.S.C. § 554(a) (1982).
5. 106 S. Ct. at 762.
6. Env't Rep. (BNA) 299 (June 22, 1984).
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of the debtor come into conflict with the government and claimants with
an interest in the cleanup. This Note will discuss that conflict and how
the decision in Midlantic National Bank resolved, in part, this conflict.

This discussion centers around the Supreme Court's resolution of the
conflict between the abandonment power the Bankruptcy Code provides
to the trustee and state and federal statutes requiring cleanup of toxic
waste. On the one hand is protection of the health and safety of the peo-
ple from the toxic effect of dangerous chemicals by preventing their un-
controlled release into the environment. On the other hand is the federal
bankruptcy policy to distribute a debtor's assets fairly among creditors.
In harmonizing these interests, the Supreme Court severely limited the
advantages debtors previously enjoyed under the Bankruptcy Code, in-
creased the risks to creditors of these debtors, and marginally improved
the public welfare by requiring the debtor to clean up the toxic waste.
This Note will attempt to highlight the reasons underlying such an
impact.

II. STATEMENT OF THE CASE

Quanta Resources Corporation owned and operated processing and
storage facilities for waste oils in New York and New Jersey. In June
1981, Midlantic National Bank provided a $600,000 loan to Quanta, se-
cured by inventory, accounts receivable, and certain equipment. During
the same month, the New Jersey Department of Environmental Protec-
tion (NJDEP) discovered that Quanta violated its operating permit by
accepting oil contaminated with a toxic carcinogen. The NJDEP ordered
Quanta to cease operations and began negotiations concerning cleanup of
the site.7

Quanta filed a petition for reorganization under Chapter Eleven of the
Bankruptcy Code on October 6, 1981.' Quanta converted the action to a
liquidation proceeding under Chapter Seven after the NJDEP issued an
order requiring Quanta to clean up the site."° In addition, Quanta was
found to have accepted and stored toxic PCB-contaminated oil in deterio-
rating and leaking containers at its New York facility. The cost of dispos-
ing of the waste oil rendered the property a net burden to the estate,
because the mortgages on the facility's real property exceeded the prop-
erty's value.11

The trustee notified the creditors and the Bankruptcy Court that it in-

7. 106 S. Ct. at 756-57.
8. 11 U.S.C. §§ 1101-1174 (1982).
9. 106 S. Ct. at 757.

10. Id. at 758. See 11 U.S.C. § 1112 (1982).
11. 106 S. Ct. at 757.
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tended to abandon the property under section 554(a) of the Bankruptcy
Code.12 Section 554 authorizes a trustee to "abandon any property of the
estate that is burdensome to the estate or that is of inconsequential value
to the estate."1 No dispute was raised concerning the trustee's allegation
that the site was 'burdensome' and of 'inconsequential value to the estate'
within the meaning of section 554(a)."'

The city and state of New York contended that the trustee's abandon-
ment threatened the public's health and safety and violated federal and
state environmental law."5 New York requested the Bankruptcy Court to
order that the assets of the estate be used to bring the facilities into com-
pliance with public environmental regulations as reflected in the applica-
ble local laws." New York argued that 28 U.S.C. § 959(b) 17 mandated
that result.1" Section 959(b) provides that a trustee 'manage and operate'
the property of the estate "according to the requirements of the valid
laws of the State in which such property is situated.'"

The Bankruptcy Court upheld Quanta's abandonment and found the
city and state in a better position than the estate's creditors or the trus-
tee to eliminate the dangers the contaminated facility posed to the pub-
lic. 20 The District Court of New Jersey affirmed the Bankruptcy Court's
decision, 1 and New York subsequently appealed to the Court of Appeals
for the Third Circuit."

The Bankruptcy Court approved the abandonment of contaminated
property at a second site located in New Jersey after the District Court
upheld the abandonment of the New York site over the NJDEP's objec-
tions.2 The parties in the New Jersey litigation consented to NJDEP's
taking a direct appeal from the Bankruptcy Court to the Court of Ap-
peals under section 405(c)(1)(B) of the Bankruptcy Act of 1978," because

12. Id.; 11 U.S.C. § 554(a) (1982).
13. 11 U.S.C. § 554(a) (1982).
14. 106 S. Ct. at 758.
15. Id. The city and the state of New York contended that the abandonment violated 15

U.S.C. § 2605(e) (1982); 40 C.F.R. §§ 761.1-761.80 (1983); N.Y. ErVL. CONSERV. LAW §§ 27-
0900 to 27-0923 (McKinney Supp. 1982); N.Y. Coup. CODES R. & REaGs. tit. 6, § C19-50.0
(1982). See City of New York v, Quanta Resources Corp. (In re Quanta Resources Corp.),
739 F.2d 912, 913 (3d Cir. 1984).

16. 106 S. Ct. at 758.
17. 28 U.S.C. § 959(b) (1982).
18. 739 F.2d at 919.
19. 28 U.S.C. § 959(b) (1982).
20. 106 S. Ct. at 758.
21. Id.
22. Id. at 759.
23. Id.
24. Id. See 11 U.S.C. § 405(c)(1)(B) (1982).
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the New York and New Jersey abandonments presented identical issues. 5

The Court of Appeals for the Third Circuit reversed the decision of the
Bankruptcy Court.26 The court held that state law or general equitable
principals protected certain public interests that were not overridden by
the judge-made abandonment power.27 In addition, the court found that
Congress did not intend to preempt all state regulations, rather only
those that would hinder importaht federal interests.2 8

The United States Supreme Court granted certiorari to determine
whether the Third Circuit had properly construed section 554 of the
Bankruptcy Code.29 The Supreme Court held that section 554(a) did not
authorize a trustee in bankruptcy to abandon property in contravention
of state laws or regulations that are reasonably designed to protect the
public's health or safety. 0

III. GENERAL BACKGROUND

A. The Bankruptcy Code in Conflict With State and Federal Statutes

The decision in Midlantic National Bank represents the third time in
recent years that the United States Supreme Court has considered the
relationship between the Bankruptcy Code and various state and federal
statutes.2 1 In NLRB v. Bildisco & Bildisco,2 the Supreme Court ad-
dressed the issue of whether a debtor-in-possession could unilaterally re-
ject a collective bargaining agreement subject to the National Labor Rela-
tions Act (NLRA).38 The court held that a collective bargaining
agreement subject to the NLRA is an executory contract subject to rejec-
tion by a debtor-in-possession if the debtor can show that the agreement
burdens the estate and that the equities balance in favor of rejection."
Furthermore, the Court held that a debtor does not commit an unfair
labor practice by unilaterally rejecting or modifying a collective bargain-
ing agreement before the Bankruptcy Court approves rejection since to
hold otherwise would defeat the debtor-in-possession's right to request

25. 106 S. Ct. at 759.
26. City of New York v. Quanta Resources Corp. (In re Quanta Resources Corp.), 739

F.2d 912, 923 (3d Cir. 1984).
27. Id. at 921.
28. Id.
29. 106 S. Ct. at 759.
30. Id. at 762.
31. The Court also considered the relationship in NLRB v. Bildisco & Bildisco, 465 U.S.

513 (1984), and Ohio v. Kovacs, 469 U.S. 274 (1985).
32. 465 U.S. 513 (1984).
33. Id. at 526-27. See National Labor Relations Act, 29 U.S.C. §§ 151-69 (1982).
34. 465 U°S. at 532.
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rejection of the agreement under the Bankruptcy Code.3
5 The decision in

Bildisco is important, therefore, because it demonstrates that the NLRA
may be superseded by provisions of the Bankruptcy Code in certain cases.

Another recent case that dealt with the problems caused by conflicting
state or federal statutes and the Bankruptcy Code is Ohio v. Kovacs." In
Kovacs, the Supreme Court addressed the issue of whether the Bank-
ruptcy Act could discharge an injunction requiring the debtor to clean up
a hazardous waste disposal site." The Supreme Court held that the in-
junction issued by the state to clean up the site was merely an obligation
to pay money to defray cleanup costs, and, therefore, was a 'debt' or 'lia-
bility' dischargeable in bankruptcy.36 The Court noted, however, that its
decision did not suggest that the bankruptcy discharge would shield the
debtor from prosecution for having violated the environmental laws of
Ohio or for criminal contempt for not performing its obligations under
the injunction prior to bankruptcy.3 ' Second, the Court noted that had a
fine or monetary penalty for violation of state law been imposed on Ko-
vacs prior to bankruptcy, this fine or penalty would not have been dis-
chargeable." Third, the Court stated that it was not deciding whether the
injunction against bringing further toxic wastes on the premises or
against any conduct that would contribute to pollution of the site or of
Ohio's waters was dischargeable in bankruptcy."' Fourth, the Court did
not question that anyone in possession of the site must comply with the
environmental laws of Ohio. This included Kovacs or another in the event
the receivership was liquidated and the trustee abandoned the property,
or a vendee from the receiver, or the bankruptcy trustee.'4 2 Finally, the
Court stated that it did not address what the legal consequences would
have been had Kovacs filed for bankruptcy before a receiver had been
appointed and a trustee had been designated with the usual duties of a
bankruptcy trustee.43 This latter issue was to be reserved for the Court's

35. Id,
36. 469 U.S. 274 (1985).
37. Id. at 275.
38. Id. at 280-82.
39. Id. at 284.
40. Id. See 11 U.S.C. § 523(a)(7) (1982).
41. 469 U.S. at 284.
42. Id. at 285.
43. Id. at 284. In discussing this latter issue, however, the Supreme Court foreshadowed

its decision in Midlantic National Bank by outlining the duties of the trustee in disposing
of the estate's property. Ironically, this dictum leads one to believe that the trustee can
dispose of contaminated property if it is, in fact, worthless. See 469 U.S. at 284-85 n.12 in
which the court stated:

The commencement of a case under the Bankruptcy Act creates an estate which,
.i.. li ,,ad exceptions, consists of aii of the debtor-s property wherever located.
The trustee, who is to be appointed promptly in Chapter 7 cases, is charged with
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decision in Midlantic National Bank."

B. Abandonment Power and Environmental Protection

The Supreme Court in Midlantic National Bank addressed the conflict
between the fundamental principle of bankruptcy and the policy consid-
erations underlying recent environmental protection regulations.45 On the
one hand is the historic purpose of the federal Bankruptcy Code to-bring
about an equitable distribution of the bankrupt's estate among creditors
"holding just demands based upon adequate consideration."' In formu-
lating the Bankruptcy Code,'47 Congress sought to provide for an equita-
ble distribution of a debtor's assets and also to provide a means for dis-
tressed businesses to reorganize their financial affairs.4' On the other

the duty of collecting and reducing the property of the estate and is to be account-
able for all of such property. A custodian of the debtor's property appointed
before commencement of the case is required to deliver the debtor's property in
his custody to the trustee, unless the bankruptcy court concludes that the interest
of creditors would be better served by permitting the custodian to continue in
possession and control of the property. After notice and hearing, the trustee may
abandon any property of the estate that is burdensome to the estate or that is of
inconsequential value to the estate. Such abandonment is to the person having the
possessory interest in the property. Property that is scheduled but not adminis-
tered is deemed abandoned. Had no receiver been appointed prior to Kovacs'
bankruptcy, the trustee would have been charged with the duty of collecting Ko-
vacs' nonexempt property and administering it. If the site at issue were Kovacs'
property, the trustee would shortly determine whether it was of value to the es-
tate. If the property was worth more than the costs of bringing it into compliance
with state law, the trustee would undoubtedly sell if for its net value, and the
buyer would clean up the property, in which event whatever obligation Kovacs
might have had to clean up the property would have been satisfied. If the property
were worth less than the cost of cleanup, the trustee would likely abandon it to its
prior owner, who would have to comply with the state environmental law to the
extent of his or its ability.

Id. (citations omitted).
44. 106 S. Ct. at 760.
45. Id.
46. Kothe v. R.C. Taylor Trust, 280 U.S. 224, 227 (1930).
47. See The Bankruptcy Reform Act of 1978, Pub. L. No. 95-598, 92 Stat. 2549 (codified

at 11 U.S.C. §§ 101 to 151,326 (1982)).
48. Kokoszka v. Belford, 417 U.S. 642, 645-46 (1977) (the dual purposes of the code are

'to convert the estate of the bankrupt into cash and distribute it among creditors and then
to give the bankrupt a fresh start with such exemptions and rights as the statute left un-
touched') Id. (quoting Burlinham v. Crouse, 228 U.S. 459, 473 (1913)); Local Loan Co. v.
Hunt, 292 U.S. 234, 244 (1934).

'One of the primary purposes of the bankruptcy act is to relieve the honest debtor
from the weight of oppressive indebtedness and permit him to start afresh free
from the obligations and responsibilities consequent upon business misfortunes.'
Williams v. United States Fidelity & Guaranty Co., 236 U.S. 549, 554-55. This
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hand, in a reaction to growing anxiety about the grave threat of hazard-
ous wastes to public health and the environment, Congress, in the past
ten years, has enacted several new statutes and amended existing statutes
in order to control the toxic threat better.4

9 For example, Congress en-
acted the Comprehensive Environmental Response, Compensation, and
Liability Act (CERCLA)50 to protect the public from harmful substances
in the environment.51 When a corporation with outstanding cleanup lia-
bilities files for bankruptcy, policies of the Bankruptcy Code and environ-
mental statutes such as CERCLA often come into conflict. The Bank-
ruptcy Code's goal of relieving a corporate debtor of oppressive debts so
that it potentially can be revitalized could be totally frustrated if a debtor
continued to be liable for cleanup liability under environmental statutes
and regulations. Whether a debtor continues to be liable for such costs
even after declaring bankruptcy depends upon the trustee's abandonment
power under section 554(a)."

Congress adopted section 554(a) in an effort to codify the cases decided
under the Bankruptcy Act of 1898 which held that the trustee was not
bound to accept property of a burdensome or unprofitable character."

Cases decided prior to the 1978 enactment of section 554(a), however, rec-
ognized that a trustee's ability to abandon property historically had been

purpose of the act has been again and again emphasized by the courts as being of
public as well as private interest, in that it gives to the honest but unfortunate
debtor who surrenders for distribution the property which he owns at the time of
bankruptcy, a new opportunity in life and a clear field for future effort, un-
hampered by the pressure and discouragement of preexisting debt.

Id. (emphasis in original).

49. E.g., Comprehensive Environmental Response, Compensation, and Liability Act,
(CERCLA), 42 U.S.C. § 9601-9657 (1982 & Supp. III 1985). In passing CERCLA, Congress
sought in part to address the problem of inactive hazardous waste sites which in the past
"have forced state and local governments to bear the costs" of cleanup. H.R REP. No. 1016,
Part 1, 96th Cong., 2d Seas. 20, reprinted in 1980 U.S. CODE CONG. & AD. NEws 6119, 6123.
Federal Water Pollution Control Act (Clean Water Act), 33 U.S.C. § 1251-1376 (1982). Re-
source Conservation and Recovery Act (RCRA), 42 U.S.C. § 6901-6987 (1982), amended by
Pub. L. No. 99-499, 100 Stat. 1613 (1986). Clean Air Act, 42 U.S.C. § 7401-7642 (1982).
Toxic Substances Control Act (TSCA), 15 U.S.C. § 2601-2629 (1982). In enacting TSCA,
Congress declared that it was "the policy of the United States that ... (2) adequate author-
ity should exist to regulate chemical substances and mixtures which present an unreasona-
ble risk of injury to health or the environment, and to take action with respect to chemical
substances and mixtures which are imminent hazards...." 15 U.S.C. § 2601(b) (1982).

50. 42 U.S.C § 9601-9657 (1982 & Supp. II 1985).
51. Id.
52. 28 U.S.C. § 554(a) (1982).
53. See First Nat'l Bank v. Lassater, 196 U.S. 115 (1905): Stanolind Oil & Gas Co. v.

Lugan, 92 F.2d (5th Cir. 1937); In re Chambers, Calder & Co., 98 F. 865 (D.C.R.I. 1900);
Garrett v. Garrett, 124 Tex. 330, 78 S.W.2d 157 (1935).
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subject to the requirements of public health and safety." When Congress
officially adopted the judge-made law that a trustee may abandon bur-
densome or worthless property, it failed to adopt the judge-made excep-
tion restricting such an abandonment when it would contravene public
health or safety regulations." This lack of a public endangerment excep-
tion in section 554(a) lends credence to the argument that Congress, in
full awareness of judge-made law, refused to require the trustee to comply
with such regulations." The issue presented for resolution in Midlantic
National Bank, therefore, was whether this public endangerment excep-
tion continued to be viable after the 1978 Bankruptcy promulgations.67

IV. THE UNITED STATES SUPREME COURT'S OPINION IN Midlantic
National Bank v. New Jersey Department of Environmental

Protection

A. The Majority Opinion

In Midlantic National Bank, the United States Supreme Court found
that when Congress enacted section 554 of the Bankruptcy Code, the
Code retained certain recognized restrictions on the trustee's abandon-
ment power." The Supreme Court held that these limitations on the trus-
tee's power to abandon property were developed judicially and were in-
tended to protect legitimate state and federal interests." The Court
stated that if Congress intended for legislation to change the interpreta-
tion of a judicially created concept, the standard rule of statutory con-
struction required that Congress clearly express this intent." To support
this proposition, the court looked to a number of decisions concerning a
judicially created concept alleged to be in conflict with certain
legislation.

1

The first case the Court examined was Ottenheimer v. Whitaker,62 in
which the Court of Appeals for the Fourth Circuit concluded that a bank-
ruptcy trustee could not abandon several barges when the abandonment

54. See Ottenheimer v. Whitaker, 198 F.2d 289 (4th Cir. 1952); In re Lewis Jones, Inc., 1
Bankr. Ct. Dec. (CRR) 277 (Bankr. E.D. Pa. 1974); 4A J. MooRE, COLL= ON BANKUPTCY §
70.42, at 502-04 (14th ed. 1978).

55. 106 S. Ct. at 763 (Rehnquist, J., dissenting).
56. Id.
57. 106 S. Ct. at 759.
58. Id.
59. Id. at 762.
60. Id. at 759-60.
61. Id. at 760.
62. 198 F.2d 289 (4th Cir. 1952).

700 [Vol. 38
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would obstruct a navigable passageway in violation of federal law.68 The
Supreme Court, quoting from the Ottenheimer opinion, stated:

The judge-made [abandonment] rule must give way when it comes into
conflict with a statute enacted in order to ensure the safety of navigation;
for we are not dealing with a burden imposed upon the bankrupt or his
property by contract, but a duty and a burden imposed upon an owner of
vessels by an Act of Congress in the public interest."

In addition to the Ottenheimer case, the Supreme Court pointed to In
re Chicago Rapid Transit Co.56 and In re Lewis Jones, Inc." to support
its position that judicially created concepts may not be changed by legis-
lation unless expressly provided for by Congress." In Chicago Rapid
Transit, the Court of Appeals for the Fourth Circuit held that the debtor
could not cease its operation of a railway line when local law required
continued operation." In Lewis Jones, the bankruptcy court required the
debtor to seal underground lines before abandoning them."0 The Supreme
Court recognized that these cases did not define the extent of the trus-
tee's abandonment power.'0 Justice Powell, however, stated for the major-
ity that these cases "do make clear that this power was subject to certain
restrictions when Congress enacted § 554(a). '71 Accordingly, the Supreme
Court found that the bankruptcy trustee may not distribute the assets of
the estate in violation of valid governmental interests where such distri-
butions would be in violation of public health and safety regulations.7

In a recent decision, Kovacs7
3 the Supreme Court found further sup-

port for its position that a bankruptcy trustee must comply with the laws
of a state and the federal government. In Kovacs, the State of Ohio
sought compensation for cleaning up a toxic waste site of a bankrupt cor-
poration. 74 In Midlantic National Bank the Supreme Court, quoting from
its holding in Kovacs, stated:

Finally we do not question that anyone in possession of the
site-whether it is [the debtor] or another in the event the receivership
is liquidated and the trustee abandons the property, or a vendee from

63. Id. at 290.
64. 106 S. Ct. at 759 (quoting Ottenheimer, 198 F.2d at 290).
65. 129 F.2d 1 (7th Cir. 1942).
66. 1 Bankr. Ct. Dec. (CRR) 277 (Bankr. E.D. Pa. 1974).
67. 106 S. Ct. at 759.
68. 129 F.2d at 5.
69. 1 Bankr. Ct. Dec. at 278.
70. 106 S. Ct. at 759.
71. Id. at 760.
72. Id.
73. IdU.S. at 285.
74. Id. at 276.
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the receiver or the bankruptcy trustee-must comply with the environ-
mental laws of the State of Ohio. Plainly, that person or firm may not
maintain a nuisance, pollute the waters of the State, or refuse to remove
the source of such conditions.7'

The Supreme Court found that this statement required a trustee to com-
ply with certain state regulations before abandoning the property.76 The
Supreme Court found additional support for its finding that the trustee
could not abandon in Bildisco. The Supreme Court stated that its deci-
sion in Bildisco held that a debtor was not relieved of all obligations
under the NLRA by filing a petition for bankruptcy.78 On the contrary,
the majority found that nonbankruptcy law must be considered when
such law does not destroy the purpose of the Bankruptcy Act.79

Finally, the Supreme Court looked to the automatic stay provision of
the Bankruptcy Code, section 362(a)," which serves to preserve the
debtor's estate.'1 Midlantic National Bank contended that the existence
of express exceptions to the automatic stay negated the inference that
Congress did not intend to do away with the judicially created public en-
dangerment exception to the trustee's abandonment power.82 Thus, had
Congress intended to limit the scope of section 554, it would have created
a provision specifying the restriction." The Supreme Court rejected this
argument in favor of the rationale that sections 554 and 362 are inher-

75. 106 S. Ct at 760 (quoting Kovacs, 469 U.S. at 285 (emphasis by Midlantic Court)).
76. Id.
77. 465 U.S. at 534.
78. 106 S. Ct at 760 (citing Bildisco, 465 U.S. 513 (1984)).
79. Id.
80. 11 U.S.C. § 362(a) (1982).
81. 106 S. Ct. at 760-61. 11 U.S.C. § 362(a) provides:

(a) Except as provided in subsection (b) of this section, a petition filed under
section 301, 302, or 303 of this title, or an application filed under section 5(a)(3) of
the Securities Investor Protection Act of 1970 (15 U.S.C. 78eee(a)(3)), operates as
a stay applicable to all entities, of-

(1) the commencement or continuation, including the issuance or employment
of process, of a judicial, administrative, or other proceeding against the debtor
that was or could -have been commenced before the commencement of the case
under this title, or to recover a claim against the debtor that arose before the
commencement of the case under this title;

(2) the enforcement against the debtor or against property of the estate, of a
judgment obtained before the commencement of the case under this title;

(3) any act to obtain possession of property of the estate or of property from the
estate;

(4) any act to create, perfect, or enforce any lien against property of the estate;
11 U.S.C. 362(a) (1982).

82. 106 S. Ct. at 761.
83. Id.
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ently different." Congress, in enacting section 362 in 1978, broadened the
automatic stay to limit this new power expressly because courts had
broadened the scope of the section to foreclose state environmental
laws."6 Express limitations to section 554 were not necessary, however,
because exceptions to the judicially created abandonment power were
firmly established."

The Supreme Court offered 28 U.S.C. § 959(b)67 as further evidence
that Congress did not intend for the Bankruptcy Code to preempt all
state laws." Section 959(b) requires the trustee to "manage and operate
the property in his possession ... according to the requirements of the
valid laws of the state ... ."80 Midlantic National Bank asserted that
this section was relevant only when the trustee is operating the debtor's
business, and not when he is liquidating it." The Supreme Court, how-
ever, found that section 959(b) served to strengthen its conclusion that
Congress did not intend for the Bankruptcy Code to preempt all state
laws that may limit the trustee's powers.' 1

Congressional emphasis on environmental protection lent further sup-
port to the Supreme Court's analysis. For example, Congress enacted the
Resource Conservation and Recovery Act," which is designed to regulate
and monitor waste from its creation to its permanent disposal, to serve
the goal of environmental protection." Congress recently broadened the
scope of this statute and tightened its restraints." Also, CERCLA estab-
lished a fund to clean up toxic waste sites and required those responsible
for the waste to reimburse the parties who actually paid the costs of the
cleanup."5 Taking notice of these statutes, the Supreme, Court stated,
"[i]n the face of Congress' undisputed concern over the risks of the im-
proper storage and disposal of hazardous and toxic substances, we are
unwilling to presume that by enactment of § 554(a), Congress implicitly
overturned long-standing restrictions on the common-law abandonment
power.Y""

The Supreme Court thus concluded that, in view of the bankruptcy

84. Id.
85. Id.
86. Id.
87. 28 U.S.C. § 959(b) (1982).
88. 106 S. Ct. at 761-62.
89. 28 U.S.C. § 959(b) (1982).
90. 106 S. Ct. at 761-62.
91. Id. at 762.
92. 42 U.S.C. §§ 6901-6987 (1982 & Supp. I 1985).
93. 106 S. Ct. at 762.
94. 42 U.S.C. §§ 6901-6987 (1982 & Supp. III 1985).
95. 42 U.S.C. §§ 960i-967 (1982).
96. 106 S. Ct. at 762.
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trustee's restricted abandonment power before 1978 and the limitations
on other Bankruptcy Code provisions, Congress did not intend for section
554(a) to preempt all state and local laws.97 The Supreme Court, however,
did not decide whether certain state laws imposing conditions on aban-
donment may be so onerous that they interfere with the bankruptcy adju-
dication itself. Rather, it held that a trustee may not abandon property in
contravention of a state statute regulation that is reasonably designed to
protect the public's health and safety.'8

B. The Dissent

Justice Rehnquist wrote the dissenting opinion, joined by Chief Justice
Burger, Justice White, and Justice O'Connor." In his dissent, Justice
Rehnquist viewed as unconvincing the majority's arguments supporting
the state's power to prevent a trustee from abandoning burdensome prop-
erty in contravention of state environmental laws.1'" In reaching this con-
clusion, the dissent first looked to the Bankruptcy Code itself for support
of the trustee's power to abandon this type of property. 10' Section 554(a)
of the Bankruptcy Code specifically provides that "[a]fter notice and a
hearing, the trustee may abandon any property of the estate that is bur-
densome to the estate or that is of inconsequential value to the estate."''
Justice Rehnquist found this language absolute in its terms, thereby sug-
gesting that a trustee's power to abandon property is limited only by con-
siderations of the property's value to the estate.108 The fact that this pro-
vision did not mention other factors the trustee should consider before he
could abandon property of the estate led Justice Rehnquist to state, "[the
statute] permits no easy inference that Congress was concerned about
state environmental regulations."'10 In addition, the dissent recognized
that when Congress was concerned about a statute's meaning, it had al-
ways expressed itself clearly, as it had done when writing sections
362(b)(4) and (5).10

The dissent further looked to the Court's decision in Kovacs to support
its position that the trustee should be able to abandon burdensome prop-
erty unfettered by state regulations.'" In Kovacs, the Supreme Court had

97. d.
98. Id.
99. 106 S. Ct. at 763 (Rehnquist, J., dissenting).

100. Id.
101. Id.
102. 11 U.S.C. § 554(a) (1982).
103. 106 S. Ct. at 763-64 (Rehnquist, J., dissenting).
104. Id. at 764.
105. Id. See 11 U.S.C. §§ 362(b)(4), (5) (1982).
106. 106 S. Ct. at 763-64 (Rehnquist, J., dissenting).

704 [Vol. 38
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briefly addressed the abandonment of hazardous waste sites.107 The dis-
sent noted that in Kovacs the Supreme Court had implicitly accepted
without argument the trustee's power to abandon property contaminated
with toxic waste simply by showing that the property was burdensome to
the estate.0" The dissenters found it ironic that the Supreme Court
would discuss in Kovacs who would ultimately bear the cost of cleanup
once the property was abandoned by the debtor, and then in a later opin-
ion hold that the debtor could not abandon the property in the first
place.10'

The dissent found that the majority's opinion rested on seemingly un-
qualified language to the contrary, and further on the mere lack of legisla-
tive history to support the right to abandon property contaminated by
toxic waste.110 Justice Rehnquist disagreed with the majority's reasoning
that Congress intended to codify prior abandonment case law when draft-
ing section 554.111 In support of this conclusion, the dissenters pointed to
the Supreme Court's previous expression of an unwillingness to read into
statutory language exceptions or limitations based upon legislative his-
tory unless the legislative history demonstrated with extraordinary clarity
that Congress intended these exceptions.11' In the dissenters' view, the
majority's analysis of the legislative history fell far short of this
standard. s

Justice Rehnquist also analyzed the three cases that the majority relied
on for the proposition that there was a judicially created public endanger-
ment exception applicable to the trustee's abandonment power and found

107. 469 U.S. at 284-85.
108. 106 S. Ct. at 764 (Rehnquist, J., dissenting).
109. Id. In Kovacs the Supreme Court addressed the abandonment of hazardous waste

sites:
After notice and hearing, the trustee may abandon any property of the estate that
is burdensome to the estate or that is of inconsequential value to the estate. 11
U.S.C. § 554. Such abandonment is to the person having the possessory interest in
the property. S. Rep. No. 95-989, p. 92 (1978) . . . . If the site at issue were (the
debtor's) property, the trustee would shortly determine whether it was of value to
the estate. If the property was worth more than the costs of bringing it into com-
pliance with state law, the trustee would undoubtedly sell if for its net value and
the buyer would clean up the property, in which event whatever obligation [the
debtor] might have had to clean up the property would have been satisfied. If the
property were worth less than the cost of the cleanup, the trustee would likely
abandon it to its prior owner, who would have to comply with the state environ-
mental law to the extent of his or its ability.

469 U.S. at 284-85 n.12.
110. 106 S. Ct. at 764 (Rehnquist, J., dissenting).
111. Id.
112. I.
113. Id.
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that none of these cases supported the majority's position. 114 The dissent-
ers found that the first case the majority relied upon, Ottenheimer, did
not stand for the rule that a congressional requirement of abandonment
must give way to a judge-made public-interest exception.11 In the dis-
sent's opinion, the decision in Ottenheimer rested upon the need to rec-
oncile a conflict between a judicial gloss on the Bankruptcy Act and the
commands of another federal statute." 6 Justice Rehnquist also pointed to
the fact that the Supreme Court implicitly confirmed the validity of this
approach in Bildisco.117 In the instant case, however, the dissent viewed
the conflict not as one between the Bankruptcy Act and another federal
statue, but rather as one between an uncertain state law and the com-
mands of the federal Bankruptcy Act.1'" In this situation, a judicially cre-
ated exception would not be applied to an express federal statute."'

The second case that the majority examined in support of its decision
was In re Lewis Jones, Inc.1 20 The dissenters admitted that this case
came closer to supporting the majority's position than did the decision in
Ottenheimer, because it also turned on the judge-made exception to the
abandonment power.1 1 Justice Rehnquist, however, was not persuaded
by the majority's analysis and stated, "I do not believe that the isolated
decision of a single bankruptcy court rises to the level of 'established law'
that we can fairly assume Congress intended to incorporate.""'

The third case the majority relied upon in its decision was In re Chi-
cago Transit Co.1 23 Justice Rehnquist easily distinguished this case by
pointing out that the district court had affirmed the authorization of
abandonment, but had not decided the propriety of imposing conditions
on the abandonment. '" Justice Rehnquist noted, therefore, that while
there may have been dictum in the court of appeals decision that would
support some limitation on a trustee's abandonment power, this was only
dictum and certainly not binding on the Supreme Court.13' The dissent
thus concluded that none of the three cases the majority relied upon sup-
ported the view that section 554(a) contained an implicit exception for

114. Id. at 764-65.
115. Id. at 764. See Ottenheimer, 198 F.2d 289.
116. 106 S. Ct. at 764.
117. Id. See Bildisco, 465 U.S. at 523-24.
118. 106 S. Ct. at 765.
119. Id.
120. 1 Bankr. Ct. Dec. (CRR) 277 (Bankr. E.D. Pa. 1974).
121. 106 S. Ct. at 765.
122. Id.
123. 129 F.2d 1 (7th Cir. 1942).
124. 106 S. Ct. at 765.
125. Id.
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certain state and local laws. 1 6

The dissent further reasoned that even if those cases stood for the pro-
position the majority asserted, they did not support a claim that they
reflect an established exception to pre-Code abandonment law."' Justice
Rehnquist stated that "three rather isolated cases do not constitute the
sort of settled law that we can fairly assume Congress intended to codify
absent some expression of its intent to do so."' " The dissenters also criti-
cized the majority's reliance on a bankruptcy treatise.,' In support of its
holding, the majority looked to the pre-Code fourteenth edition of Collier
on Bankruptcy,'" which stated, "[r]ecent cases illustrate, however, that
the trustee in the exercise of the power to abandon is subject to the appli-
cation of general regulations of a police nature."131 The dissent found this
treatise unpersuasive and argued that Collier is not part of the Code's
legislative history in any "meaningful sense of the term."'" The dissent
further argued that this section in Collier stood for the proposition that
the concept of abandonment was well-recognized in case law and did not
stand for the proposition that the authority for abandonment was quali-
fied by state police power. 8

The dissent also argued that Congress would have drafted an exception
covering the exercise of certain police powers had it wanted to do so.'"
Justice Rehnquist looked to section 1170(a)(2),185 which provided that the
abandonment of railroad lines was permitted only if consistent with the
public interest." Thus, Congress' failure to place limitations on section
554 was evidence that it intended the only inquiry at an abandonment
hearing to be one limited to whether the property was burdensome and of
inconsequential value to the estate.1 17

The dissent then attacked the logic of the majority's argument that sec-
tion 959(b) provided additional support for the proposition that Congress
did not intend the Bankruptcy Code to preempt all state laws." The
dissent pointed to the fact that the majority conceded that this provision

126. Id.
127. Id.
128. Id.
129. Id.
130. 4A J. MooRE, COLLIER ON BANKRUPTCY § 70.42[2), at 502-504 (14th ed. 1978).
131. 106 S. Ct. at 765 (citing 4A J. MOORE, supra note 130 § 70.42[2], at 502-04).
132. Id.
133. Id. at 765-66.
134. Id. at 766.
135. 11 U.S.C. § 1170(a)(2) (1982).
136. Id.
137. 106 S. Ct. at 766 (Rehnquist, J., dissenting).
138. Id.
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did not directly apply to an abandonment under section 554.139 The ma-
jority opinion, however, did not clearly address the exact nature of the
indirect application of section 554. The dissent, therefore, argued that,
assuming that temporary management or operation of a facility during
liquidation is governed by section 959(b), a trustee's filing of a petition to
abandon, as opposed to continued operation of a site pending decision to
abandon, did not constitute management or operation under section
959(b).1 40 Justice Rehnquist found that the majority's interpretation of
this section strained the language of section 959(b) and created an excep-
tion to the abandonment power without any evidence that Congress in-
tended such an exception. 1"

In the dissent's opinion, the Bankruptcy Court may not, in the exercise
of its equitable powers, enforce its view of sound public policy at the ex-
pense of the interests Congress designed the Code to protect.1 42 The dis-
sent noted its appreciation of the majority's concern that abandonment
may serve to aggravate already existing dangers by halting security mea-
sures that prevent public entry, vandalism, and fires. 1 3 The dissent
viewed the requirement that the trustee notify appropriate authorities,
however, sufficient for these authorities to provide necessary protection.
Justice Rehnquist found that notice before abandonment is consistent
with the Bankruptcy Code.144 He reasoned that notice advances the inter-
est of the state in the protection of public health and safety and, in addi-
tion, allows for the orderly distribution of the estate's assets.14 The dis-
sent, however, did recognize that the trustee's use of abandonment power
could create a genuine emergency that the trustee would be uniquely able
to protect against.1 4

1 Justice Rehnquist pointed to a hypothetical situa-
tion presented in the United States' amicus curiae brief, in which a trus-
tee abandoned dynamite sitting on a furnace in the basement of a
schoo. 14 7 While this is an unlikely situation, the dissent noted that some
narrow limitations may apply to the abandonment power in certain emer-
gency situations, but none of those situations was implicated in this
case.1

4
0

Justice Rehnquist recognized the harsh reality of the majority deci-
sion-that the decision was based not just on protecting the public health

139. Id.
140. Id. See 28 U.S.C. § 959(b) (1982).
141. 106 S. Ct. at 766 (Rehnquist, J., dissenting).
142. Id.
143. Id. at 765.
144. Id. at 767.
145. Id.
146. Id.
147. Id.
148. Id.
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and safety, but also on protecting the "public fisc.""1 The dissent pointed
to the fact that New York did not appeal the Bankruptcy Court's denial
of its request for a first lien.150 Rather, New York simply proceeded to
clean up the site and claim reimbursement, maintaining that the trustee
should not have been allowed to abandon the site. The majority stated
that the "abandonment power is to be fettered by laws or regulations not
reasonably calculated to protect the public health or safety from immi-
nent and identifiable harm."' 15 The dissent argued, however, that the ma-
jority did not identify the laws that it deemed reasonably calculated to
protect the public health or safety.1" Justice Rehnquist clearly stated, "I
can only speculate about [the Court's] view of respondents' claim that
abandonment can be conditioned on a total cleanup."'1" In affirming the
court of appeals' decision, the majority, according to the dissent, would
require the trustee to expend all of Quanta's available assets to clean up
the site.'" In the dissent's view, barring abandonment and forcing a
cleanup places the interest in protecting the public fisc ahead of the
claims of other creditors. The dissent, therefore, concluded that Congress
did not intend that section 554 abandonment hearings be used to estab-
lish the priority of claims in bankruptcy.1 s"

V. ANALYSIS AND IMPACT

The decision in Midlantic National Bank represents a balancing of the
important federal and state interests in protecting the health and safety
of the public from the toxic effect of dangerous chemicals released unlaw-
fully into the environment with the policies of the Bankruptcy Act of pro-
viding a fair distribution of a debtor's assets among creditors. The envi-
ronmental hazards the problem of toxic waste presents, while relatively
new, have been recognized as one of the most crucial health problems
facing the nation today. The recognition of this problem sparked Con-
gress to enact several new statutes to better control the problem.1" Con-

149. Id.
150. Id.
151. 106 S. Ct. at 762 n.9.
152. Id. at 767 (Rehnquist, J., dissenting).
153. Id.
154. Id.
155. Id. at 767-68.
156. Congress has recently enacted or amended the following environmental protection

laws: Comprehensive Environmental Response, Compensation and Liability Act (CERCLA),
42 U.S.C. §§ 9601-57 (1982 & Supp. I1 1985), amended by Superfund Amendments and
Reauthorization Act of 1986, Pub. L. No. 99-499, 100 Stat. 1613. In passing the "Superfund"
legislation, known as CERCLA, Cnvnress sought to add== the poblam of nacLive hazard-
ous waste sites that in the past "have forced state and local governments to bear the costs"
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gress' recognition of the problems surrounding the disposal of toxic waste
was undoubtedly an important factor in the Court's decision that a trus-
tee cannot abandon property when abandonment would violate state or
federal laws that are reasonably calculated to protect the public health or
safety from imminent and identifiable harms.

While the protection of the public from health risks caused by toxic
waste is certainly a laudible goal, the Supreme Court's basis for reaching
such a result was weak, at best. In interpreting the statutory language of
the Bankruptcy Code, the majority relied almost exclusively on a few
cases that arguably do not mandate a finding that the trustee could not
abandon property in contravention of regulations designed to protect the
public welfare. In fact, some of these cases lent support for the opposite
conclusion. For example, in Kovacs, the Supreme Court, in dictum, spec-
ulated regarding who would ultimately be responsible for the cleanup
costs once the estate abandoned the property.117 The Supreme Court in
that decision indicated that the ultimate consumer of the property, fol-
lowing the termination of the bankruptcy proceeding, would have to bring
the property into compliance with the state and federal environmental
laws.'" Further, the relatively few cases the majority cited for the recog-
nition of a judicially created public endangerment exception hardly rises
to the "well-recognized" 15 exception that Congress would necessarily
have considered when drafting the Bankruptcy Code.

The decision in Midlantic National Bank can probably be best ex-
plained by equitable considerations, although the majority refused to
ground its opinion in these terms. The Third Circuit Court of Appeals
discussed equitable arguments that were available to the Supreme Court,

of cleanup. HR. REP. No. 1016, Part I, 96th Cong., 2nd Seas 20, reprinted in 1980 US. CODE
CONG. & ADMIN. News 6119, 6123. Federal Water Pollution Control Act (Clean Water Act),
33 U.S.C. §§ 1251-1376 (1982). In passing the Clean Water Act, Congress announced a
strong "national policy that discharge of toxic pollutants in toxic amounts be prohibited."
33 U.S.C. § 1251(a)(3) (1982). The Senate Committee on Public Works conducted a two-
year study of the existing federal water control program and concluded that "the national
effort to abate and control water pollution has been inadequate in every vital aspect ......
S. REP. No. 414, 92d Cong. 2d Seas. 7, reprinted in 1972 US. CODE CONG. & ADMIN. Ncws
3668, 3674. The Senate proposed a major change in the enforcement mechanism to increase
the federal roll. Id., reprinted in 1972 U.S. CODE CONG. & ADMIN. Nzws at 3675. Resource
Conservation Recovery Act (RCRA), 42 U.S.C. §§ 6901-6987. Clean Air Act, Id. §§ 7401-
7642. Toxic Substances Control Act (TSCA), 15 U.S.C. §§ 2601-2629 (1982). In enacting
TSCA, Congress declared that it was "the policy of the United States that.., adequate
authority should exist to regulate chemical substances and mixtures which present an un-
reasonable risk of injury to health or the environment, and to take action with respect to
chemical substances and mixtures which are imminent hazards . " Id. § 2601(b).

157. 469 U.S. at 283-84.
158. Id. at 285.
159. 106 S. Ct. at 763 (Rehnquist, J., dissenting).
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and New York and New Jersey also raised these equitable arguments to
support their positions.'" In Bildisco, the Supreme Court employed an
equitable balancing test to determine whether a debtor-in-possession
could reject a collective bargaining agreement." ' The Supreme Court
could have used such an approach in Midlantic National Bank, but re-
jected it for an absolute prohibition of abandonment when there is a state
statute reasonably designed to protect the public health or safety from
identified hazards." By adopting this approach rather than an equitable
approach that could adapt to individual circumstances, the Supreme
Court created the possibility of inconsistent results due to varying legisla-
tive and regulatory schemes among the states. In addition, the Supreme
Court's decision substantially modifies the rights and priorities of credi-
tors of the estate.

The Bankruptcy Code establishes a system of priorities for the pay-
ment of claims from the assets of the bankruptcy estate. Secured credi-
tors, those who have secured interests under state law, are first in line. , "
The secured creditors are entitled to satisfy their claims from the prop-
erty of the estate by looking to the property in which they have valid
security interests.'" In most cases, payment of secured claims leaves little
or nothing in the estate for payment of the remaining unsecured claims.
If any funds remain after payment to the secured creditors, then the ad-
ministration expenses are paid.165 In most cases, therefore, if pre-petition
environmental cleanup costs are treated as unsecured debts, the debtor's
assets will usually be depleted long before any cleanup costs can be paid.

If, however, cleanup costs are put at the top of the priority list, secured
creditors may often find their interests reduced. Prior to the Midlantic
decision, creditors did not have to be concerned about this situation be-
cause the Uniform Commercial Code and state laws for the most part
protected their interests. The decision in Midlantic National Bank, while
it does not address the issue of claims priority, changed these rules.

The impact of hazardous waste laws on the business community is cer-
tain to be great, especially on the manner in which creditors conduct their
business. For example, a facility used as security may become worthless
when new environmental laws prohibit operation of the facility without
satisfying new technical standards. In addition, the value of land may
dramatically decrease upon a discovery of or threat of pollution by toxic
substances. The Midlantic National Bank decision puts the risk of these

160. 739 F.2d at 919-23.
161. 465 U.S. at 516-17.
162. 106 S. Ct. at 762.
163. 11 U.S.C. § 506 (1982).
M4. id.
165. Id. § 507(a).
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problems upon the secured creditors of a bankrupt's estate.
Environmental laws such as CERCLA may produce even greater liabili-

ties to creditors. For example, creditors during foreclosure must be aware
of the possibility that they could be assuming CERCLA liability for
cleanup.'" The creditor is thus responsible to see that it does not assume
a hazardous waste cleanup liability that exceeds the value of the security.

Because of the Court's decision, bankruptcy courts can no longer au-
thorize a trustee to abandon contaminated properties until the trustee
properly formulates "conditions that will adequately protect the public's
health and safety."1 7 What this conditioned abandonment may mean is
that the secured creditors of the debtor will be less secure or completely
insecure, depending upon the cost of the cleanup the applicable environ-
mental laws require. The priority system of the Bankruptcy Code repre-
sents a well-planned system of distribution. Thus, any changes made to
this system will have far-reaching effects and may prove a severe diffi-
culty to the system. If the cleanup of hazardous waste sites is given top
priority, secured creditors may find their interests at risk. Furthermore,
because environmental cleanup obligations may be hidden liabilities not
discoverable in the normal course of business, there may be no adequate
way to protect the interests of these claimants.

It is important to note, however, that at least with CERCLA liability,
the inability of the trustee to abandon property may have no effect on the
bankrupt estate's cleanup liabilities. Under CERCLA, the bankrupt es-
tate may be liable even after abandonment.'" When a debtor files a
bankruptcy petition, the estate becomes the owner or operator of the
company.' " The estate thus becomes liable under CERCLA. As a result,
the property that the trustee seeks to abandon may not prove to be the
true burden to the estate if, in fact, the CERCLA liability continues after
abandonment. An occasional abandonment, however, may serve to sepa-
rate the debt from the assets of the estate. If the trustee abandons prop-
erty before the Environmental Protection Agency (EPA) issues a cleanup
order or takes cleanup action, EPA may not be allowed to pursue its
claims against the estate after abandonment. Under CERCLA, recovery is
sanctioned against only those who owned or operated the waste site at the
time of disposal.170 Thus, if EPA does not take action before abandon-
ment and the bankruptcy trustee discontinues the unlawful hazardous
waste disposal, EPA may not have a claim under CERCLA. If the debt
continues, however, the secured creditors will be at risk.

166. See 15 Env't Rep. (BNA) 29 (June 22, 1984).
167. 106 S. Ct. at 762.
168. In re T.P. Long Chemical Co., 45 Bankr. 278, 284-85 (Bankr. N.D. Ohio 1985).
169. Id. at 282-83.
170. CERCLA § 107(a)(2), 42 U.S.C. § 9607(a)(2) (1982).
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It should be noted that EPA has issued guidance on dealing with bank-
rupt firms under CERCLA.171 EPA instructed its enforcement attorneys
to weigh the likelihood of recovery against the time and money needed to
prosecute the case.172 EPA stated, "' [t he guidance is intended to en-
courage aggressive enforcement against insolvent parties and insure na-
tional consistency in current and future bankruptcy cases. . .. , ,,"73 EPA
further stated that this policy was consistent with the policies of CER-
CLA.174 This guidance, however, also recognized the importance of bank-
ruptcy and attempted to draw a distinct line between the policies of the
Code and those of CERCLA. Under this guidance, EPA was to pursue
bankrupt companies or individuals responsible for sites when they have
assets and when there are few secured creditors with relatively limited
claims.' 8 In addition, in some cases in which the government would not
recover a sizable amount, bankrupt parties should be prosecuted to deter
other parties from declaring bankruptcy to escape liability."76 EPA recog-
nized a clear remedy against the bankrupt firms under tort law that did
not interfere with the important policies of the Bankruptcy Code.177

Thus, the purposes of the Bankruptcy Code and the purposes of the fed-
eral environmental protection laws are not mutually exclusive or
antagonistic.

Companies that are burdened by liability for hazardous waste should
not necessarily be faulted for seeking the protections of bankruptcy. They
are simply facing a liability that they cannot pay, as is the case in most
bankruptcies. Provisions of both the bankruptcy and the environmental
laws actually encourage corporations to seek refuge in bankruptcy. Under
the 1975 provisions of the Bankruptcy Code, a debtor seeking to reorgan-
ize its business did not need to be insolvent before filing for bank-
ruptcy. 78 In addition, the Bankruptcy Code automatically stays pending
lawsuits against a bankrupt debtor.17 Under the Code, a debtor reorga-

171. See 15 Env't Rep. (BNA) 299 (June 22, 1984). An EPA assistant administrator for
enforcement and compliance monitoring, Courtney Price, sent the guidance to regional ad-
ministrators and to Lee Thomas, EPA Assistant Administrator for solid waste and emer-
gency response; EPA issued this guidance on May 24, 1984. Id.

172. Id.
173. Id.
174. Id.
175. Id. at 300.
176. Id.
177. Id.
178. See 11 U.S.C. §§ 109, 521 with Bankruptcy Act Amendments of 1938, Pub. L. No.

75-696, §§ 130, 323, 52 Stat. 886, 907 (repealed 1978).
179. 11 U.S.C. § 362 (1982 & Supp. I1 1985). Under prior law, stays were available but

not automatic. The current stay prov.i .-m- 'on certain exceptions, id., but bankruptcy
judges may, in their discretion, stay lawsuits subject to the exceptions. Id. § 105.
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nizing its business may continue to run the business and is no longer re-
quired to turn over control of the business to an unrelated court-ap-
pointed bankruptcy trustee.18

Normally the amount of a company's debts is related to its size and
operation. Environmental cleanup obligations, created by CERCLA for
example, may bear no relationship to either size or operation. Thus, a
small corporation may be faced with enormous liability for a hazardous
waste site, even from a minor release of certain chemicals. Under CER-
CLA, the average expenditure from Superfund per site has been 12 mil-
lion dollars. 181 Perhaps most important, often a company can be found
liable under CERCLA even though it had nothing to do with the creation
of a disposal of hazardous substances.16 2 Under these circumstances, the
only viable relief available to the debtor is the Bankruptcy Code.

The decision in Midlantic National Bank drastically reduces the bene-
fits debtors once enjoyed under the Bankruptcy Act. The decision will
have far-reaching effects in the way businesses handle toxic waste. At a
minimum, creditors will be required to charge more in interest for loans
to businesses to compensate for the increased risk. For businesses that
have large potential environmental cleanup liabilities, this extra cost may
be prohibitive. The ultimate effect of this decision, then, could be more
bankruptcies as businesses find that they can no longer afford the financ-
ing required to maintain their cleanup operations. These increased costs
may even spur illegal dumping as businesses try to avoid some of the high
costs of waste disposal. Under these circumstances, the benefits to the
public may be minimal; perhaps even nonexistent. While the exact effects
of the Supreme Court's decision in Midlantic National Bank can be de-
termined only by the passage of time, it certainly will cause all businesses
that produce, use, or dispose of toxic waste to reevaluate their position in
the economy.

HFLEN K. MORAD

180. Id. § 1104 (trustee only appointed for cause or in the interest of the creditors), Id. 5
1107 (rights, powers and duties of debtor in possession).

181. 49 Fed. Reg. 40,320, 40,325 (1984) (average remedial investigation/feasibility study
costs $800,000 per site, average remedial action costs $7.2 million per site, and the costs of
operating and maintenance over a 30-year period have a net present value of $4.1 million.
These figures do not include initial remedial measures, taken at 10% of the sites, at an
average cost of $80,000).

182. See New York v. Shore Realty Corp., 759 F.2d 1032 (2d Cir. 1985) (current owner of
site liable for pollution caused by prior owner); Mumford Cove Ass'n v. Town of Groton, 640
F. Supp. 392 (D. Conn. 1986).
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