
COMMENT

Corporate Officer Liability for Hazardous
Waste Disposal: What Are the

Consequences?

I. INTRODUCTION

In the past few years, environmental legislation has eroded a traditional
incentive for incorporation-limited liability. Generally, corporate officers
are not liable for the torts of a corporation. The Comprehensive Environ-
mental Response, Compensation, and Liability Act (CERCLA),' and the
Rivers and Harbors Appropriation Act,' however, expose corporate lead-
ers to personal liability for the environmental consequences of corporate
prosperity." Yet, the practical ramifications of such legislation extend far
beyond corporate officers' private bank accounts.

This Comment begins by discussing the emergence of state and federal
hazardous waste legislation. Second, the Comment examines cases in
which courts have held corporate officers liable for violation of hazardous
waste laws and cases in which courts have expressly refused to do so. Fi-

1. 42 U.S.C. §§ 9601-9657 (1982 & Supp. III 1985), as amended by Superfund Amend-
ments & Reauthorization Act of 1986 (SARA), Pub. L. No. 99-499, 100 Stat. 1613 (1986).

2. 33 U.S.C. §§ 401-467e (1982 & Supp. III 1985).
3. See United States v. Pollution Abatement Serva., Inc., 763 F.2d 133 (2d Cir.), cert.

denied sub nom. Miller v. United States, 106 S. Ct. 605 (1985); New York v. Shore Realty
Corp., 759 F.2d 1032 (2d Cir. 1985); United States v. Ward, 618 F. Supp. 884 (E.D.N.C.
1985); United States v. Conservation Chem. Co., 619 F. Supp. 162 (W.D. Mo. 1985); United
States v. Mottolo, 605 F. Supp. 898 (D.N.H. 1985); United States v. Carolawn Co., 21 Env't
Rep. Cas. (BNA) 2124 (D.S.C. 1984); United States v. Northeastern Pharmaceutical &
Chem. Co., 579 F. Supp. 823 (W.D. Mo. 1984), aff'd in part, rev'd in part, 25 Env't Rep.
Cas. (BNA) 1385 (8th Cir. Dec. 1, 1986); United States v. Wade, 577 F. Supp. 1326 (E.D. Pa.
1983).
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nally, this Comment discusses the ramifications of holding corporate of-
ficers liable under the hazardous waste laws.

II. HAZARDOUS WASTE LEGISLATION

The environmental concerns of the 1960's expressed an appreciation of
the need to preserve and protect the environment. The 1970's saw the
adoption of an increasingly comprehensive and complex legislative
scheme to control pollution of the air and water and to regulate the man-
ufacture and disposal of toxic materials.4 While well intentioned, these
laws failed to give the Environmental Protection Agency (EPA) "the au-
thority to respond quickly to the release or threatened release of hazard-
ous substances into the environment .... ."I Furthermore, under this
early legislation, corporate officers were seldom, if ever, held liable in
their individual capacities.s Congress faced a growing need for legislation
providing broad authority to correct the deficiencies of prior hazardous
waste laws.

In 1980 Congress responded to the public outcry for immediate hazard-
ous waste cleanup by enacting the Comprehensive Environmental Re-
sponse, Compensation, and Liability Act (CERCLA).7 CERCLA created
the Hazardous Substance Trust Fund,$ commonly referred to as the
'Superfund.' Under CERCLA, EPA may use money from Superfund to
clean up hazardous waste sites.' CERCLA also authorizes the federal gov-
ernment and the states to seek reimbursement for cleanup expenses and
recovery for damages to natural resources from the responsible parties.10

4. E.g., Federal Water Pollution Control Act, 33 U.S.C. §§ 1251-1376 (1982 & Supp. III
1985) (the Act's objective is to restore the chemical, physical, and biological integrity of the
Nation's waters); Clean Air Act, 42 U.S.C. §§ 7401-7642 (1982 & Supp. III 1985). (The pur-
pose of this Act is to protect and enhance the quality of the nation's air resources to pro-
mote public health and welfare); Federal Insecticide, Fungicide, and Rodenticide Act, U.S.C.
§§ 136-136y (1982 & Supp. 11 1985) (This Act regulates the manufacture, registration,
transportation, sale, and use of toxic pesticides); Resource Conservation and Recovery Act
of 1976, 42 U.S.C. §§ 6901-6991i (1982 & Supp. III 1985) (The objectives of this Act are to
protect health and the environment and to conserve valuable mineral and energy resources);
Toxic Substances Control Act, 15 U.S.C. §§ 2601-29 (1982 & Supp. III 1985) (This Act regu-
lates the manufacture, processing, distribution in commerce, use, or disposal of chemical
substances and mixtures).

5. Superfund: Litigation and Cleanup, 16 Env't Rep. (BNA), pt. 2, no. 9, at 1 (June 28,
1985).

6. Id. at 2.
7. 42 U.S.C. §§ 9601-9657 (1982 & Supp. III 1985), as amended by SARA, Pub. L. No.

99-499, 100 Stat. 1613 (1986).
8. CERCLA § 221, 42 U.S.C. § 9631 (1982).
9. Id. }§ 104(a)(1), 111(a)(1), 221; 42 U.S.C. §§ 9604(a)(1), 9611(a)(1), 9631(c)(1), as

amended by SARA § 104(a), (b), 100 Stat. at 1617-18, 1642-43.
10. Id., 42 U.S.C. § 9607.
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In addition, EPA may require persons to clean up a hazardous waste site
without first determining who is liable."

Although CERCLA has certainly expedited hazardous waste cleanup,
the Act is not without its shortcomings. The statute was passed in the
waning moments of the Ninety-Sixth Congress. 1 CERCLA has accord-
ingly "acquired a well-deserved notoriety for vaguely-drafted provisions
and an indefinite, if not contradictory, legislative history." s Furthermore,
the Act does not specifically address the question of whether a court may
hold corporate officers liable for cleanup costs. Nevertheless, all courts
addressing the issue have held that officers may be individually liable for
hazardous waste cleanup under CERCLA.' 4

In addition to CERCLA, the Rivers and Harbors Appropriation Act of
189915 (Rivers and Harbors Act) proscribes the dumping of hazardous
waste into navigable waters."6 While the Rivers and Harbors Act, unlike
CERCLA, does not provide for Superfund remedies, at least one court
has fashioned a remedy under that Act similar to those available under
CERCLA.7 Like CERCLA, the Rivers and Harbors Act does not specifi-
cally address the issue of corporate officer liability. The courts have been
unable to agree whether corporate officers should be held individually lia-
ble under the Rivers and Harbors Act."

III. JUDICIAL INTmPRTATioNS

Courts have liberally interpreted hazardous waste statutes to find cor-
porate officer liability.1 ' Neither the legislative history nor the express
language of the statutes specifically provide for corporate officer liability.

11. 16 Env't Rep. (BNA), pt. 2, no. 9, at 6.
12. Id.
13. United States v. Mottolo, 605 F. Supp. 898, 902 (D.N.H. 1985).
14. New York v. Shore Realty Corp., 759 F.2d 1032 (2d Cir. 1985); United States v.

Ward, 618 F. Supp. 884 (E.D.N.C. 1985); United States v. Conservation Chem. Co., 619 F.
Supp. 162 (W.D. Mo. 1985); Mottolo, 605 F. Supp. 898; United States v. Carolawn Co., 21
Env't Rep. Cas. (BNA) 2124 (D.S.C. 1984); United States v. Northeastern Pharmaceutical &
Chem. Co., 579 F. Supp. 823 (W.D. Mo. 1984), aff'd in part, reu'd in part, 25 Env't Rep.
Cas. (BNA) 1385 (Sth Cir. Dec. 1, 1986); United States v. Wade, 577 F. Supp. 1326 (E.D. Pa.
1983).

15. 33 U.S.C. §1 401-467e (1982 & Supp. IIl 1985).
16. Id. § 407.
17. United States v. Pollution Abatement Servs., Inc., 763 F.2d 133 (2d Cir.), cert. de-

nied sub nom. Miller v. United States, 106 S. Ct. 605 (1985).
18. Id. at 135; United States v. Moretti, Inc., 526 F.2d 1306, 1310 (5th Cir. 1976); United

States v. Sexton Cove Estates, Inc., 526 F.2d 1293, 1300 (5th Cir. 1976).
19. Shore Realty, 759 F.2d 1032; Ward, 618 F. Supp. 884; Conservation Chem., 619 F.

Supp. 162; Mottolo, 605 F. Supp. 898; Carolawn. 21 Env't Rep. Cass. (N.) 2124; North-
eastern Pharmaceutical, 579 F. Supp. 812; Wade, 577 F. Supp. 1326.
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Even so, some courts have held that such liability exists2 0 Most courts
that have found liability have done so by holding that the plain meaning
of such terms as 'person,' 'owner,' and 'operator' contained in these stat-
utes apply to officers.21 These courts have not pierced the corporate veil
in making this determination. Instead, they have chosen to ignore the
corporate form and rely on the plain meaning of the language of the stat-
ute.'2 Courts accordingly have held corporate officers individually liable
under both CERCLA and the Rivers and Harbors Act.23

A. Comprehensive Environmental Response, Compensation, and Lia-
bility Act (CERCLA)

Several courts have held corporate officers individually liable under
CERCLA without piercing the corporate veil. 4 New York v. Shore Realty
Corp.2 illustrates the typical analysis. In Shore Realty, defendant Le-
oGrande incorporated Shore Realty for the sole purpose of purchasing a
tract of real property upon which he intended to build a condominium
complex. LeoGrande purchased the property through Shore Realty."
Nearly 700,000 gallons of hazardous waste contaminated the property.
LeoGrande knew that the property was contaminated when he purchased
it.' 7

The State of New York brought suit under CERCLA seeking an injunc-
tion and damages.2 The United States District Court for the Eastern

20. Shore Realty, 759 F.2d at 1052; Ward, 618 F. Supp. at 894-95; Conservation Chem.,
619 F. Supp. at 190; Mottolo, 605 F. Supp. at 913-14; Carolawn, 21 Env't Rep. Cas. (BNA)
at 2131; Northeastern Pharmaceutical, 579 F. Supp. at 847; Wade, 577 F. Supp. at 1341.

21. Shore Realty, 759 F.2d at 1032; Ward, 618 F. Supp. at 894-95; Conservation Chem.,
619 F. Supp. at 190; Mottolo, 605 F. Supp. at 913-14; Carolawn, 21 Env't Rep. Cas. (BNA)
at 2131; Northeastern Pharmaceutical, 579 F. Supp. at 847; Wade, 577 F. Supp. at 1341.

22. Shore Realty, 759 F.2d at 1052; Ward, 618 F. Supp. at 894-95; Conservation Chem.,
619 F. Supp. at 190; Mottolo, 605 F. Supp. at 913-14; Carolawn, 21 Env't Rep. Cas. (BNA)
at 2131; Northeastern Pharmaceutical, 579 F. Supp. at 847; Wade, 577 F. Supp. at 1341.

23. Shore Realty, 759 F.2d at 1052; Ward, 618 F. Supp. at 894; Conservation Chem., 619
F. Supp. at 190; Carolawn, 21 Env't Rep. Cas. (BNA) at 2131; Northeastern Pharmaceuti-
cal, 579 F. Supp. at 848.

24. Shore Realty, 759 F.2d at 1052; Ward, 618 F. Supp. at 894; Conservation Chem., 619
F. Supp. at 190; Carolawn, 21 Env't Rep. Cas. (BNA) at 2131; Northeastern Pharmaceuti-
cal, 579 F. Supp. at 848.

25. 759 F.2d 1032 (2d Cir. 1985).
26. Id. at 1038.
27. Id. "The substances involved-includ[ed] benzene, dichlorobenzenes, ethyl benzene,

tretrachloroethylene, trichloroethylene, 1,1,1-trichloroethylene, chlordane, polychlorinated
biphenyls (commonly known as PCBs), and bis (2-ethylhexyl) phthalate... ." Id. The sub-
stances "are toxic, in some cases carcinogenic, and dangerous by way of contact, inhalation,
or ingestion." Id.

28. Id. at 1037.
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District of New York granted plaintiff's motion for partial summary judg-
ment and ordered both defendants, LeoGrande and Shore Realty, to
clean up the hazardous waste.2

9 The court also held both defendants lia-
ble for all 'response costs.' 0 Both defendants appealed.3 ' LeoGrande ar-
gued that the trial court erred in holding him personally liable 32

The United States Court of Appeals for the Second Circuit rejected
LeoGrande's argument.3 The court affirmed the trial court's holding that
LeoGrande was liable under section 107(a) of CERCLA." Section 107(a)
imposes liability upon 'the owner and operator' of a hazardous waste fa-
cility.35 In holding LeoGrande liable as an 'operator,' the court noted that
under CERCLA 'owner or operator' is defined as any person owning or
operating an onshore facility and that the definition of 'person' includes
individuals as well as corporations." Additionally, "the definition of
'owner or operator' excludes 'a person, who, without participating in the
management of a . . . facility, holds indicia of ownership primarily to
protect his security interest in the facility.' ,,3' The court held that this
exception implies that an individual who owns and manages a corpora-
tion, as LeoGrande did, is liable under CERCLA as an 'owner or
operator.'"'

The United States District Court for the Western District of Missouri
addressed the issue of corporate officer liability in United States v.
Northeastern Pharmaceutical and Chemical Co.5 ' (NEPACCO). Defend-
ant NEPACCO manufactured hexachlorophene. NEPACCO's manufac-

29. Id.
30. Id. Under CERCLA § 107(a)(4), 42 U.S.C. § 9607(a)(4), response costs include:

(A) all costs of removal or remedial action incurred by the United States Govern-
ment or a State not inconsistent with the national contingency plan; (B) any other
necessary costs of response incurred by any other person consistent with the na-
tional contingency plan; and (C) damages for injury to, destruction of, or loss of
natural resources, including the reasonable costs of assessing such injury, destruc-
tion, or loss resulting from such a release period.

Id.
31. 759 F.2d at 1037.
32. Id. at 1052.
33. Id.
34. Id. at 1037. See CERCLA § 107(a), 42 U.S.C. § 9607 (1982 & Supp. III 1985), as

amended by SARA § 107(a), 100 Stat. 1628-31.
35. Id. § 107(a), 42 U.S.C. § 9607, as amended by SARA § 107(a), 100 Stat. 1628-31.
36. 759 F.2d at 1052; see CERCLA §§ 101(20)(A), (21), 42 U.S.C. §§ 9601(20)(A), (21)

(1982), as amended by SARA § 101(b), 100 Stat. 1615.
37. 759 F.2d at 1052 (quoting CERCLA § 101, 42 U.S.C. § 9601 (1982), as amended by

SARA § 101, 100 Stat. 1615-17) (nonmanaging secured parties are exempt from liability
under the court's interpretation).

38. Id. at 1052.
39. 579 F. Supp. 823 (W.D. Mo. 1984): aff'd in part, rev'd ;- part, 25 Env't Rep. Cas.

(BNA) 1385 (8th Cir. Dec. 1, 1986).

19871
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turing process produced dioxin as waste.40 Defendant Michaels was presi-
dent of NEPACCO and held most of the corporation's stock. Defendant
Lee was vice president and a stockholder. Both Michaels and Lee knew
that the corporation's manufacturing process produced toxic by-products.
In early 1971, Michaels moved to Connecticut, leaving responsibility for
plant operation with Lee.41

During Michaels' absence, corporate employees deposited several
drums of hazardous waste into a trench on a nearby farm. Several years
later, EPA located the waste." The United States brought suit under
CERCLA seeking reimbursement of response costs and an order requiring
defendants to "abate [the] imminent and substantial endangerment to
health and the environment caused by the... hazardous waste ....

Lee argued that "corporate officers are normally not personally liable
for acts of the corporate entity,"" and that "he neither owned nor pos-
sessed the hazardous waste, since technically the corporate entity,
NEPACCO, had the ownership rights to the hazardous waste.""4 Never-
theless, the court held Lee liable under CERCLA section 107(a)(3)'4 find-
ing that he had supervised the disposal of the waste.' 7 The court gave
'person,' in section 107(a)(3), a liberal interpretation, ruling that the term
includes employees as well as corporations." The court further held that
section 107(a)(3) does not require "the person arranging for ... disposal
. . . to actually own or possess the hazardous waste or the facility from
which it is moved for disposition.'"'

The court recognized that plaintiff failed to establish that the president

40. Id. at 828. Dioxin, 2,3,7,8-tetrachlorodibenco-p-dioxin, is "devastating to specific or-
gans of laboratory animals and human beings; e.g., liver, kidneys, intestines, nervous system,
reproductive, and skin. Dioxin is persistent in the environment and is bioaccumulative in
the tissues of plants and animals. (Tihere is presently no known safe level of dioxin in the
environment." Id. at 832.

41. Id. at 827-829.
42. Id. at 830.
43. Id. at 838.
44. Id. at 847.
45. Id.
46. Id. See CERCLA § 107(a)(3), 42 U.S.C. § 9607(a)(3) (1982) which provides as

follows:
"Any person who by contract, agreement, or otherwise arranged for disposal or
treatment, or arranged with a transporter for transport for disposal or treatment,
of hazardous substances owned or possessed by such person, by any other party or
entity, at any facility owned or operated by another party or entity and containing
such hazardous substances..." shall be liable.

Id.
47. 579 F. Supp. at 847.
48. Id. at 848.
49. Id. at 847.

[Vol. 38
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of the corporation, Michaels, knew of the plan to dispose of the hazardous
waste.50 Nevertheless, the court found Michaels strictly liable as an
'owner and operator' of a hazardous waste facility under CERCLA section
107(a)(1), asserting that scienter is not a necessary prerequisite for
liability.1

In United States v. Mottolo," as in Shore Realty and NEPACCO, the
federal district court for New Hampshire held a corporate president indi-
vidually liable under section 107 of CERCLA. 5 In Mottolo, the corporate
president argued that he had incorporated the business to take advantage
of the limited personal liability that traditionally accompanies incorpora-
tion." He asserted that the government failed to allege that the corporate
veil should be pierced or that he should be held individually liable as the
alter ego of the company. The government argued that such an allegation
was not a necessary prerequisite to liability under either CERCLA or
state law." The court in Mottolo expressly adopted the same reasoning as
the NEPACCO court by holding the corporate president personally lia-
ble." To do so, the court liberally interpreted the language of the statute,
ignoring the traditional protection that normally cloaks corporate officers.

In United States v. Ward,17 defendant was president of a corporation
dealing with electrical voltage transformers." The corporation stored
transformer insulation fluid containing polychlorinated biphenyls (PCBs)
on the company's premises.se When EPA enacted strict rules concerning
the storage of PCBs, defendant Ward contracted with a nonparty vendor
named Burns for disposal of the waste." Without Ward's knowledge,
Burns sprayed the toxic waste along roadsides in fourteen North Carolina
counties."s The government brought suit against Ward under section
107(a)(3) of CERCLA.SO The court, citing Northeastern Pharmaceutical,

50. Id. at 849.
51. Id.
52. 605 F. Supp. 898 (D.N.H. 1985).
53. Id. at 913-14; see CERCLA § 107, 42 U.S.C. § 9607 (1982 & Supp. III 1985), as

amended by SARA § 107, 100 Stat. 1628-31.
54. 605 F. Supp. at 913.
55. Id.
56. Id. at 913-14.
57. 618 F. Supp. 884 (E.D.N.C. 1985).
58. Id. at 890.
59. Id. "PCBs are a 'hazardous substance' as that term is defined by CERCLA. CER-

CLA § 101(14), 42 U.S.C. § 9601(14) (1982)." Id. at 894. (PCBs are any of several organic
compounds used in plastics manufacture, transformers and capacitors that are toxic and
persistent environmental pollutants that tend to accumulate in animal tissues). ENVRoN-
MmNAL GLOSSARY 138 (1980).

60. 618 F. Supp. at 890.
61. Id. at 891.
62. Id. at 893; see CERCLA 107(a)(3), 42 U.S.C. § 9607(a)(3) (1982).

19871
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had little difficulty holding Ward personally liable, notwithstanding the
fact that Ward was unaware of Burns' plan for disposal of the waste.63

Other courts have taken the same approach as the courts in Shore Re-
alty, Northeastern Pharmaceutical, Mottolo, and Ward, holding that
corporate officers may be individually liable under CERCLA without
piercing the corporate veil." Courts addressing this issue regarding other
hazardous waste legislation have been unable to reach a consensus. 65

B. The Rivers and Harbors Act

The United States Court of Appeals for the Second Circuit, following
its decision in Shore Realty, held corporate officers individually liable for
hazardous waste cleanup under the Rivers and Harbors Act." In United
States v. Pollution Abatement Services, Inc.,e7 defendants Pierce and
Miller were president and vice president, respectively, of Pollution Abate-
ment Services, Inc.(PAS). PAS operated an industrial waste disposal ser-
vice adjacent to a creek. Pierce and Miller were two of only four share-
holders in PAS. PAS stored thousands of drums of highly toxic chemicals
on the banks of the creek.s

The United States filed an action against defendants under the Rivers
and Harbors Act, alleging that defendants were discharging refuse into
the creek.es Although holding defendants liable for response costs, the
court recognized that the Rivers and Harbors Act expressly provides only
for criminal liability.70 Nevertheless, the court held that "[in light of the

63. Id. at 895 (citing Northeastern Pharmaceutical, 579 F. Supp. at 843-44).
64. United States v. Wade, 577 F. Supp. 1326 (E.D. Pa. 1983) (corporate officers may be

individually liable under CERCLA. The court held, however, that this corporate officer's
actions did not warrant liability.); United States v. Conservation Chem. Co., 619 F. Supp.
162 (W.D. Mo. 1985); United States v. Carolawn Co., 21 Env't Rep. Cas. (BNA) 2124 (D.S.C.
1984).

65. See supra text accompanying note 18.
66. United States v. Pollution Abatement Serve., Inc., 763 F.2d 133 (2d Cir.), cert. de-

nied sub nom. Miller v. United States, 106 S. Ct. 605 (1985).
67. 763 F.2d 133 (2d Cir.), cert. denied, 106 S. Ct. 605 (1985).
68. 763 F.2d at 133-34. Chemicals included polychlorinated biphenyls (PCBs), pesticides,

and hydrocarbons. Id.
69. Id. at 133.
70. Id. at 134. Section 411 provides as follows:

Every person and every corporation that shall violate, or that shall knowingly aid,
abet, authorize, or instigate a violation of the provisions of sections 407 (deposit of
refuse in navigable water generally], 408 [taking possession of, use of, or injury to
harbor or river improvements], and 409 [obstruction of navigable waters by ves-
sels; floating timber; and marking and removal of sunken vessels) of this title shall
be guilty of a misdemeanor, and on conviction thereof shall be punished by a fine
not exceeding $2,500 nor less than $500, or by imprisonment (in the case of a
natural person) for not less than thirty days nor more than one year, or by both

684 [Vol. 38
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clear congressional intent to hold 'person[s]' liable for violations, we see
no reason to shield from civil liability those corporate officers who are
personally involved in or [are] directly responsible for statutorily. pro-
scribed activity."' 1 The court, citing Shore Realty, concluded by noting
the Second Circuit's expansive construction of another remedial environ-
mental statute. 71

In contrast, in United States v. Sexton Cove Estates, Inc."3 and United
States v. Moretti, Inc.,'4 the Fifth Circuit Court of Appeals held that cor-
porate officers may not be held personally liable under the Rivers and
Harbors Act unless there is sufficient proof to permit a piercing of the
corporate veil." While defendants in, those cases ran afoul of the Act by
destroying navigable waterways,'7 rather than by disposing hazardous
waste, the decisions in those cases appear to conflict with the Second Cir-
cuit's holding in Pollution Abatement Services by not holding defendants
personally liable under the Rivers and Harbors Act."

IV. AALvsis

Corporate officer liability is not a great divergence from the common
law. Officers and shareholders have traditionally been shielded from per-
sonal liability arising from corporate wrongdoing. There is, however, an
exception to the general rule of limited liability. Most jurisdictions recog-
nize that corporate leaders may be liable for corporate wrongdoing that
they authorize or in which they personally participate.7s

such fine and imprisonment, in the discretion of the court, one-half of said fine to
be paid to the person or persons giving information which shall lead to conviction.

33 U.S.C. § 411 (1982).
71. 763 F.2d at 135.
72. Id. (citing 42 U.S.C. §§ 9601-9657 (1982 & Supp. III 1985)).
73. 526 F.2d 1293 (5th Cir. 1976).
74. 526 F.2d 1306 (5th Cir. 1976).
75. 526 F.2d at 1298; 526 F.2d at 1310.
76. 526 F.2d at 1295; 526 F.2d at 1310.
77. 526 F.2d at 1295; 526 F.2d at 1310.
78. See, e.g., Shingleton v. Armor Velvet Corp., 621 F.2d 180 (5th Cir. 1980); L.C.L.

Theaters, Inc. v. Columbia Pictures Indus., Inc., 619 F.2d 455 (5th Cir. 1980); United States
Fidelity & Guar. Co. v. Sidwell, 525 F.2d 472 (10th Cir. 1975); Tillman v. Wheaton-Haven
Recreation Ass'n, Inc., 517 F.2d 1141 (5th Cir. 1975); Hagmeyer Chem. Co. v. Insect-O-Lite
Co., 291 F.2d 696 (6th Cir. 1961); Lobato v. Pay Less Drug Stores, Inc., 261 F.2d 406 (10th
Cir. 1958); Pocahontas First Corp. v. Venture Planning Group, Inc., 572 F. Supp. 503 (D.
Nev. 1983); Stewart Coach Indus., Inc. v. Moore, 512 F. Supp. 879 (W.D. Ohio 1981);
MacMillian Co. v. LV.O.W. Corp., 495 F. Supp. 1134 (D. Vt. 1980); Citronelle-Moble Gath-
ering, Inc. v. OLeary, 499 F. Supp. 871 (S.D. Ala. 1980); Universal Athletic Sales Co. v.
American Gym, 480 F. Supp. 408 (W.D. Pa. 1979). Murphy Tugboat v. Crowley, 467 F.
Supp. 841 (N.D. Cal. 1979), affd, 658 F.2d 1256 (9th Cir. 1981), cert. denied, 455 U.S. 1018
(1982); Independence Tube Co. v. Copperweld Corp., 74 F.R.D. 462 (E.D. 13L 1977); Childers
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Courts holding officers liable under hazardous waste legislation have
done so, not by piercing the corporate veil, but by simply ignoring it.79

The express language of CERCLA and the Rivers and Harbors Act does
not specifically provide for officer liability.80 Nevertheless, courts inter-
preting those statutes have held that officers fit the statutory definition of
possible violators.81

A. Court Treatment of Traditional Limited Liability

All courts holding corporate officers individually liable have done so
without piercing the corporate veil.82 The courts have avoided the com-
mon-law rule of limited liability by either explicitly or implicitly applying
a generally recognized exception; a corporate officer is liable for the
wrongful acts of a corporation when he personally participates in the
wrongful conduct.' 8 While the corporate officers' conduct in Conservation

v. Beaver Dam Plantation, Inc., 360 F. Supp. 331 (N.D. Miss. 1973); American Universal Ins.
Co. v. Scherfe Ins. Agency, 135 F. Supp. 407 (S.D. Iowa 1954); Stock v. State, 526 P.24 3
(Alaska 1974); Rhoads v. Harvey Publications, Inc., 124 Ariz. 406, 604 P.2d 670 (1979);
Klockner v. Keser, 29 Colo. App. 476, 488 P.2d 1135 (1971); Scribner v. O'Brien, Inc., 169
Conn. 389, 363 A.2d 160 (1975); White-Wilson Medical Center v. Dayta Consultants, Inc.,
486 So. 2d 659 (Fla. Dist. Ct. App. 1986); Eastern Star, Inc. v. Union Bldg. Materials Corp.,
712 P.2d 1148 (Haw. 1985); Smith v. Great Basin Grain Co., 98 Idaho 266, 561 P.2d 1299
(1977); LaCalir v. Silberline Mfg. Co., 379 Mass. 21, 393 N.E.2d 867 (1979); Attorney Gen. v.
Ankersen, 148 Mich. App. 524, 385 N.W.2d 658 (1986); Morgan v. Eaton's Dude Ranch, 307
Minn. 280, 239 N.W.2d 761 (1976); Osterburger v. Hites Constr. Co., 599 S.W.2d 221 (Mo.
Ct. App. 1980); Pacific & Atl. Shippers, Inc. v. Schier, 109 N.H. 551, 258 A.2d 351 (1969);
Trustees of Structural Steel & Ornamental Iron Workers Fund v. Huber, 136 N.J. Super.
501, 347 A.2d 10 (1975); Air Traffic Conference v. Marina Travel, Inc., 69 N.C. App. 179, 316
S.E.2d 642 (1984); Willis v. Schroeder Aviation, Inc., 390 N.W.2d 544 (N.D. 1986); Osborne
v. Hay, 284 Or. 133, 585 P.2d 674 (1978); Hunt v. Rabon, 275 S.C. 475, 272 S.E.2d 643
(1980); Larson v. Western Underwriters, Inc., 77 S.D. 157, 87 N.W.2d 883 (1958); Brungard
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Chemical, Pollution Abatement Services, Mottolo, and Shore Realty ar-
guably rose to the level of personal participation in the illegal disposal of
hazardous waste, only the most twisted reading of the facts in Ward and
Northeastern Pharmaceutical supports a finding of personal participa-
tion in corporate wrongful conduct.

In Ward, the United States District Court for the Eastern District of
North Carolina held a corporate president liable even though he had no
knowledge of the illegal dumping.84 The court in Ward, citing Northeast-
ern Pharmaceutical, adopted a strained interpretation of the 'personal
participation' exception, holding the corporate officer liable simply be-
cause he was "personally involved in the decision to have Burns dispose
of the hazardous wastes."85

The court in Ward explained its decision stating that "[tjo give the
statute the interpretation argued by ... Ward ... would allow genera-
tors of hazardous waste to escape liability. .. by closing their eyes to the
method in which their hazardous wastes were disposed of."" Further-
more, while the court summarily concluded that defendant blatantly dis-
regarded the consequence of the hazardous waste disposal, it cited no
facts supporting such a conclusion.8 Even if facts existed to support the
court's conclusion, its explanation is entirely inadequate in light of the
traditional rule of limited liability for corporate officers. The main flaw in
the court's approach in Ward is its heavy reliance on Northeastern
Pharmaceutical.

Northeastern Pharmaceutical represents a more flagrant disregard for
the traditional rule of limited liability for corporate officers. In North-
eastern Pharmaceutical, the court held a corporate president liable, ad-
mitting that he had no prior knowledge of the illegal disposal of hazard-
ous waste and that he was over one thousand miles away during the
disposal period." The court relied on the fact that the corporate presi-
dent "had the capacity and general responsibility as president to control
the disposal of hazardous waste .... 8,s If general responsibility for cor-
porate affairs standing alone amounts to 'personal participation' in
wrongful conduct, then limited liability for corporate officers can not long
survive.

While corporate officer liability for hazardous waste disposal may be

21 Env't Rep. Cas. (BNA); Northeastern Pharmaceutical, 579 F. Supp. 823; Wade, 577 F.
Supp. 1326.

84. 618 F. Supp. at 895.
85. Id.
86. Id.
87. Id.
88. 579 F. Supp. at 849.
89. Id.
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the key to the effectiveness of environmental legislation, sloppily rea-
soned opinions like Ward and Northeastern Pharmaceutical seriously
cripple the efficacy of emerging environmental jurisprudence. There is no
place on the cutting edge of environmental law for opinions that gloss
over issues presented by traditional common law notions of limited liabil-
ity. Cases like Ward and Northeastern Pharmaceutical serve only to un-
dermine the propriety of well reasoned decisions like Shore Realty and
Pollution Abatement Services, and to jeopardize the effectiveness of what
may be the most significant development in environmental law in recent
years.

Although federal hazardous waste statutes do not authorize the imposi-
tion of damages for personal injury, several state statutes do so." Amend-
ing the federal statutes to include such a remedy, and imposing individ-
ual liability on corporate officers in state courts, would greatly increase
corporate officers' liability. There are many practical ramifications of in-
dividual liability under the present statutes.

B. Response to Officer Liability

Corporate officers faced with the possibility of substantial liability
under hazardous waste laws have several options. First, and most benefi-
cial to the environment, corporate officers may seek to persuade their
boards of directors to commit substantial resources to research and devel-
opment in an effort to insure compliance with the hazardous waste laws.
Second, officers may seek adequate insurance coverage. Third, officers
may elect contemporaneously to insure against liability, while advocating
extensive research and development. Last, officers faced with decreasing
corporate profits caused by increased insurance costs may choose to seek
greener pastures. As a practical matter, an officer's ultimate choice may
be dictated by the size and financial stability of his corporation.

Research and Development. The most environmentally favorable
route that corporate officers could take in response to personal liability is
the route leading to technological advances in waste disposal. By advocat-
ing increased expenditures for research and development, corporate of-

90. See ALAsKA STAT. § 46.03.822 (1982); HAW. REV. STAT. § 342-16 (1976); IDAHo CODE §
39-108(8) (Supp. 1986); ILL. ANN. STAT. ch. 111-V2, para. 1022.3 (Smith-Hurd Supp. 1986);
Ky. REv. STAT. ANN. § 224.995(3) (Baldwin 1982); LA Rv. SrAT. ANN. § 30:1074(4) (West
Supp. 1985); M. Rav. STAT. ANN. tit. 38, § 1306-C-S (Supp. 1985); MD. NAT. RaS. CODE ANN.
§ 8-1403 (1983); MINN. STAT. § 115B.05(3)(b) (Supp. 1987); Mo. Rav. STAT. § 260.425 (1978
& Supp. 1982); Nav. Rav. STAT. § 445.321 (1986); NJ. STAT. ANN. § 58 10-23.11g (West 1982);
N.M. STAT. ANN. § 74-6-13 (Supp. 1986); N.C. GEN. STAT. § 143-215.93 (1983); N.D. CENT.
CODE 5 32-40-06 (1976); PA. STAT. AN. tit. 35, § 6018.611 (Purdon Supp. 1986); R.L GEN.
LAWS § 23-19.1-22 (1985); TEx. REv. Civ. STAT. ANN. art. 4477-7 § 10 (Vernon Supp. 1987).
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ficers can insure that they will not run afoul of hazardous waste laws.
Certainly, the need for technological innovations will be crystal clear to
the officer who must produce his personal checkbook to redress a corpo-
rate violation of an environmental statute. Personal liability may very
well be the mother of reform.

The question quickly arises whether accelerated advances in environ-
mental protection are worth the price that all will pay as corporate
America spreads the cost of its newly found ecological conscience. While
the public will bear the cost of accelerated research and development, the
result would be well worth the price, both in terms of economics and re-
duced human suffering.

The negligent dumping of toxic waste at New Yorl's Love Canal pro-
duced damage claims in excess of two billion dollars.' Furthermore, in
1981 EPA announced that twenty-four hazardous waste sites posed a
"'greater potential danger' to public health" than Love Canal."2 It is diffi-
cult to conceive that the cost of developing safer methods of production
and disposal, once and for all, would exceed the astronomical damages
that will continue to accumulate while irresponsible waste disposal con-
tinues. No one would dispute that corporate losses from legal judgments
are spread to the consumer, just as increased research and development
costs would be. As a matter of economics, therefore, maintaining the sta-
tus quo now costs the public more than accelerated research and develop-
ment would cost.

As for the public's need to escape the anxiety that negligent disposal of
hazardous waste creates, any price that flows from the search for reform
is well worth paying. The number of cancer deaths and birth defects that
Americans will suffer due to hazardous waste is unknowable. Yet any lives
saved as a result of cleaner production methods and safer disposal prac-
tices are a bargain at any price. While research and development is the
most environmentally favorable response to corporate officer liability, it is
not necessarily the most likely response. In lieu of attacking the disease,
corporations may choose to treat the symptom.

Insurance. Larger corporations carry officers' and directors' insur-
ance. That insurance, however, may or may not cover officer liability aris-
ing from violation of hazardous waste laws. If it does, the public would
escape increased prices necessitated by an increase in insurance premi-
ums. If present insurance does not insure corporate officers, however, the
public will see a rise in prices as corporations scramble to protect their
officers from multimillion dollar judgments.

Under any wholely insurance-based response to officer liability, the

91. S. E UsTRN, L. BROWN, C. PoPs. HAumRs WAsw ,m A--CA 30 (1982).
92. See Id. at 448-49.
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public loses. Unless officers are actually exposed to personal liability, they
have no incentive to improve production and disposal methods. The net
gain to the environment is zero.

Dual Response. Corporations may respond to officer liability by step-
ping up research and development while seeking insurance coverage. In
the short run, this response may be the most advantageous to the corpo-
ration that can afford to pursue it. Under this approach, corporations can
avoid short-term liability by procuring insurance, while simultaneously
taking steps to avoid long-term liability by exploring cleaner production
and disposal methods.

While this dual response to officer liability may be the most advanta-
geous to corporations, environmentally it leaves much to be desired. First,
any response plan that includes insurance against officer liability dimin-
ishes officer incentive for environmental reform. Second, every dollar
spent to purchase insurance is a dollar not spent on improving production
and disposal methods.

While the ecological advantages of obeying environmental laws may
motivate even the insured corporate officer to advocate increased research
and development, nothing could transform an officer from a capitalist to
an environmentalist faster than naked exposure to personal liability. In
this case, the stick is far more potent than the carrot. As long as insur-
ance shields corporate officers from personal liability, increases in re-
search and development expenditures will not likely meet the urgent need
for environmental reform.

Even corporations with the best of environmental intentions cannot
fully commit to accelerated research and development while paying astro-
nomical insurance premiums. Money paid to insure against short-term li-
ability simply cannot fund the search for long-term solutions. Further-
more, as attractive as this dual response may be to some corporations, it
is economically impossible for others.

Greener Pastures. Some corporations may not have enough money
to insure corporate officers against personal liability, and some may not
be able to afford accelerated research and development. Moreover, it is
likely that many corporations would be unable to adopt the dual response
to officer liability outlined above. The officers of such corporations have a
very limited number of options in the face of personal liability.

A corporate officer faced with the prospect of being personally liable for
violation of hazardous waste laws and unable to adopt any of the re-
sponses outlined above may choose to resign and seek employment in a
less risky business. As a practical matter, this fact will likely mean the
end of corporations unable to adopt one of the responses listed above,
since there is no reason to believe that anyone would want to step into
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the resigning officer's shoes. Furthermore, while the corporate officer who
leaves in search of greener pastures can avoid personal liability, by doing
so, he may find that greener pastures are increasingly hard to find as a
result of corporate indifference to the environmental costs of success.

V. CONCLUSION

In the wake of increasing public concern regarding hazardous waste dis-
posal, courts have given hazardous waste legislation liberal interpretation.
The United States Court of Appeals for the Second Circuit, as well as
several United States District Courts, have held that corporate officers
may be held individually liable for violation of federal hazardous waste
statutes.'

Corporate officers' increased exposure to liability forces the officers to
protect themselves. Corporate officers may respond to possible liability by
(1) advocating increased research and development for safer methods of
production or hazardous waste disposal; (2) seeking insurance coverage;
(3) seeking insurance coverage while, at the same time, advocating tech-
nological advances; or (4) abandoning corporations that deal in hazardous
waste, for less risky employment.
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