
Will the Meek Even Want the
Earth?

by William A. Anderson, II*

"Blessed are the meek: for they shall inherit the earth."
Matthew 5:5.

I. INTRODUCTION

Land ownership' has historically been associated with power, prestige,
and wealth. Today land ownership in the United States is, at best, a
mixed blessing. It brings with it broad new responsibilities for hazardous
conditions on the land, which, though not novel in concept, are certainly
novel in scope. Landowners now risk unprecedented liabilities and evolv-
ing duties driven by society's attempts to cure the ills from past disposal
of its hazardous residues. These liabilities and duties are potentially so
staggering that the meek might be tempted to foreswear their inheritance.
This Article explores one of the duties that may befall property posses-
sorss-the duty to investigate their property for the unknown presence of
hazardous substances.'

* Partner in the firm of Bracewell & Patterson, Washington, D.C.; University of North
Carolina at Chapel Hill (A.B., 1968); Harvard Law School (J.D. cum laude, 1973; M.P.P.,
1973). Member, Virginia State Bar.

The author gratefully acknowledges the significant contributions to this Article by his
colleagues at Bracewell & Patterson and by Mark Maney, Baylor University Law School.

1. Although the author will use the term "property" throughout this Article, most of the
discussion and cases cited pertain to hazardous substances found on or in land, not those
that may be present in buildings or other above-ground structures.

2. For the purposes of this Article "property possessor" includes owners, lessees, or oc-
cupiers in possession or control of land. Those in possession or control of land may have
other or additional duties because of their status as employers, common carriers, and the
like. This Article addresses only the duty attendant upon mere possession of land; it does
not address an employer's duty qua employer or other duties arising from special
relationships.

3. The duties of persons who know of the existence of hazardous substances on their
property, either to notify others or to remediate, are separate topics beyond the scope of
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Tales of "Love Canal"' and the "Valley of the Drums"' have captured
both the attention and the imagination of legislators, judges, lawyers, aca-
demics, and the public. The results are a plethora of new laws, bur-
geoning litigation, and raging debate about public remedies for environ-
mental harm, private remedies for property damage and personal injuries,
and responsibility for the costs of cleaning up our industrial society's haz-
ardous residuals. These developments are occurring against a backdrop of
general common law doctrines that long have imposed duties on landown-
ers to take reasonable precautions to find and cure hazardous conditions
on their property. In interpreting remedial environmental statutes, the
courts are drawing liberally on the common law. At the same time, there
are early signs that recent statutory definitions of hazard will give new
content to the common law doctrines and new dimensions to the duties
they imply. This Article explores these developments by examining the
property possessor's duty to inspect or investigate for hazardous sub-
stances. To that end, it searches germane federal statutess and general
principles of the common law for indicia of an affirmative legal duty to
investigate that may befall any person with control over property.

Analysis begins with a discussion of the Comprehensive Environmental
Response, Compensation, and Liability Act (CERCLA), the federal stat-
ute enacted specifically to deal with abandoned hazardous substances.
Other pertinent statutory materials include provisions in the Federal
Water Pollution Control Act (FWPCA),e the Resource Conservation and
Recovery Act (RCRA),e and the Toxic Substances Control Act (TSCA). e

The Article concludes with a discussion of the traditional common law
doctrines and an examination of some specific situations in which a duty

this Article.
4. The site in Niagara Falls, New York, where long-buried chemicals were discovered in

1978 and linked to high incidences of health effects in the area. The discovery of this aban-
doned hazardous waste dump eventually led to the passage of the Comprehensive Environ-
mental Response, Compensation, and Liability Act (CERCLA) in 1980. See W. FRANK & T.
ATRKESON, SuFpuN&. LmGATION AND CLEANuP-A BNA SPECIAL REPORT (1985).

5. A place in Kanawha Valley, West Virginia, where a quantity of abandoned and leak-
ing chemical drums were discovered.

6. Many states have enacted their own environmental statutes that parallel, to some
extent, the federal ones. These statutes, however, may impose additional requirements on
property possessors for the protection of people and the environment from hazardous sub-
stances. The author cautions the reader, therefore, to check the applicable statutes in any
state in which property is located in order to determine the full extent of his duties and
potential liabilities.

7. 42 U.S.C. §§ 9601-57 (1982), as amended by Pub. L. No. 99-499, 100 Stat. 1613
(1986).

8. 33 U.S.C. §§ 1251.1376 (1982).
9. 42 U.S.C. §§ 6901-87 (1982).

10. 15 U.S.C. §§ 2601-29 (1982).
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to investigate may arise.

II. FEDERAL ENVIRONMENTAL STATUTES

A. Comprehensive Environmental Response, Compensation and Liabil-
ity Act (CERCLA)

CERCLA, popularly known as Superfund, authorizes governmental re-
sponses to the release or threatened release of hazardous substances into
the environment.1 1 Subject only to limited defenses, including conduct of
third parties in certain narrowly-prescribed circumstances, section 107 of
CERCLA generally makes landowners liable with others for all costs of
removal or remedial action to clean up a contaminated site.12 To facilitate
the identification of actual and threatened releases by the government,
CERCLA sections 103(a) and (c) impose explicit reporting requirements
on owners and operators of facilities, including land."' In addition, in a
curious provision that appears to be an artifact of CERCLA's legislative
ancestry, section 111(g) calls for procedures for owners and operators to
give notice of releases to potentially injured parties.1 ' Do these reporting
and notification requirements for releases give rise to any affirmative duty
on property possessors to investigate for the possible presence of hazard-
ous substances? At the threshold, it is necessary to put the reporting and
notification requirements into the context of CERCLA's liability scheme.

CERCLA Section 107. Simply stated, CERCLA section 107 provides
that the federal government, the states, or private persons may recover
hazardous substance cleanup costs from any of four classes of persons: (1)
the owner or operator of the facility or site; (2) any person who operated
or owned the site when the hazardous substances were placed there;
(3) any person who generated the hazardous substances or arranged for
their disposal at the site; and (4) any person who transported them
and chose the disposal location.1" These responsible parties are strictly

11. CERCLA § 104, 42 U.S.C. §§ 9604 (1982). "Release" is broadly defined to include
virtually any discharge, emission, or leak from in-place hazardous substances. The definition
also covers new spills and discharges. See id. § 101(22), 42 U.S.C. § 9601(22).

12. CERCLA § 107(a), 42 U.S.C. § 9607(a) (1982).
13. Id. § 103(a), (c), 42 U.S.C. § 9603(a), (c).
14. Id. § 111(g), 42 U.S.C. § 9611(g).
15. Id. § 107(a), 42 U.S.C. § 9607(a). The statute applies to all owners or operators of

facilities, not just to those in actual possession. CERCLA § 101(9) defines "facility" as:
[A]ny building, structure, installation, equipment, pipe or pipeline (including any
pipe into a sewer or publicly owned treatment works), well, pit, pond, lagoon, im-
poundment, ditch, landfill, storage container, motor vehicle, rolling stock, or air-
craft, or ... any site or area where a hazardous substance has been deposited,
stored, disposed of, or placed, or otherwise come to be located; but does not in-
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liable' s and may be jointly and severally liable for all cleanup costs. 7 A
current property possessor may be strictly liable even though the posses-
sor purchased or leased the land after all disposal had occurred."8

The strict liability is not, however, absolute. Courts may absolve from
liability a possessor who did not dispose of waste on the property, or
grant affirmative relief for cleanup costs in some circumstances. To avoid
strict liability, an innocent property possessor must set up one of the lim-
ited affirmative defenses, and this may require a showing that he exer-
cised due care and took precautions against foreseeable conduct of third
parties." As the reader will see, due care in this context may require an
inspection of the land for the presence of hazardous substances. Inspec-
tion, however, is not an explicit, affirmative duty under CERCLA. It is,
rather, an element that may be necessary to establishthe affirmative de-
fenses to strict liability found in the statute.

CERCLA provides three affirmative defenses to liability. In particular,
a defendant can avoid liability by showing that the release or threatened
release of a hazardous substance and any resulting damages were caused
solely by:

(1) an act of God;
(2) an act of war;
(3) an act or omission of a third party other than an employee or agent

of the defendant, or ... one whose act or omission occurs in connection

clude any consumer product in consumer use or any vessel[.]
Id. The statute considers a leaseholder an owner or operator. Caldwell v. Gurley Ref. Co.,
755 F.2d 645 (8th Cir. 1985). In United States v. South Carolina Recycling & Disposal, Inc.,
21 Env't Rep. Cas. (BNA) 1577 (D.S.C. 1984), the court subjected both a leaseholder and
the landlord to strict liability.

16. Though CERCLA does not explicitly provide for strict liability, courts have consist-
ently interpreted it as doing so. E.g., New York v. Shore Realty Corp., 759 F.2d 1032, 1042
(2d Cir. 1985); United States v. Price, 688 F.2d 204 (3d Cir. 1982), afg 577 F. Supp. 1103,
1113-14 (D.N.J. 1981); United States v. Conservation Chem. Co., 619 F. Supp. 162, 249
(W.D. Mo. 1985); Bulk Distrib. Centers, Inc. v. Monsanto Co., 589 F. Supp. 1437, 1443 n.15
(S.D. Fla. 1984); United States v. Northeastern Pharmaceutical & Chem. Co., 579 F. Supp.
823, 843-44 (W.D. Mo. 1984), aff'd in part, rev'd in part, 25 Env't Rep. Cas. (BNA) 1385
(8th Cir. Dec. 1, 1986); South Carolina Recycling; Philadelphia v. Stepan Chem. Co., 544 F.
Supp. 1135, 1140 n.4 (E.D. Pa. 1982). But see United States v. Wade, 546 F. Supp. 785, 793-
94 (E.D. Pa. 1982) (non-negligent off-site generators not liable).

17. Courts have not been entirely consistent in their application of joint and several
liability under CERCLA. Generally, courts have been willing to impose joint and several
liability, though a few district courts have limited application of the doctrine to those cases
in which application is "equitable." For a survey of the earlier relevant cases see W. FRANK
& T. ATvzsoN, supra note 4, at 46-51.

18. In Shore Realty, for example, the Second Circuit rejected defendant's contention
that CERCLA § 107(a)(1) applied only to owners and operators who owned and operated
the site at the time of hazardous substance disposal. 759 F.2d at 1044.

19. CERCLA § 107(b)(3), 42 U.S.C. § 9607(b)(3) (1982).
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with a contractual relationship ...with the defendant ... if the de-
fendant establishes by a preponderance of the evidence that (a) he exer-
cised due care with respect to the hazardous substance concerned. ..in
light of all relevant facts and circumstances, and (b) he took precautions
against foreseeable acts or omissions of any such third party and the con-
sequences that could foreseeably result from such acts or omissions; or

(4) any combination of the foregoing paragraphs.'0

The innocent property possessor need do nothing in order to qualify for
the act of God and act of war defenses; they are available regardless of
the care he demonstrates.21 The third-party defense, however, is another
matter. To qualify for the third-party defense, the property possessor
must show not only that the act or omission of a third party was the sole
cause of damage, but also that he himself exercised due care in light of all
relevant facts and circumstances and took precautions against foreseeable
acts or omissions of the third party." Due care, in light of all circum-
stances, may well include a reasonable inspection or investigation. In ad-
dition, the investigation that is reasonable will depend upon the existence
of any facts indicating the potential for hazardous substances to be pre-
sent. The greater the likelihood of a hazard, the more rigorous the stan-
dard of care that the courts will be likely to impose. It is at least clear
that the standard of care necessary to immunize a property possessor is
more than nonfeasance. One district court found in a related context that
the "owners of the property. . . contribut[ed] to the disposal (i.e., leak-
ing) of wastes merely by virtue of their studied indifference to the hazard-
ous condition that now exists.' 3 It seems likely that at least a minimal
inspection will normally be required to dispel an inference of studied
indifference.

The corollary requirement to take precautions against foreseeable acts
or omissions of a third party may also give rise to a separate need for the
landowner to inspect. Only by inspection for the presence of hazardous
substances can the landowner determine what precautions, if any, are
necessary.'4 The foreseeable third-party acts of consequence that a prop-

20. Id. § 107(b), 42 U.S.C. § 9607(b).
21. In an extreme case of nonfeasance, of course, it is conceivable that the defendant

would be unable to show that acts of God or acts of war beyond his control were the sole
cause of the release and the damages. In such a case, however, the focus should be on the
reasonableness of the defendant's response to the event of a release, not on his conduct in
anticipation of one.

22. CERCLA § 107(b)(3), 42 U.S.C. § 9607(b)(3) (1982).
23. United States v. Price, 523 F. Supp. 1055, 1073 (interpreting RCRA § 7003, 42 U.S.C.

§ 6973(a) (1982 & Supp. III 1985), which authorizes actions by the federal government
against any person 'contributing to' the disposal of hazardous substances, if there is an im-
minent hozrd).

24. See infra notes 27-30, 43-46 and accompanying text.
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erty possessor must guard against depend upon the nature of the hazard.
Thus, a property possessor who fails to inspect or ignores signs of poten-
tial hazards may be held liable for cleanup costs, even though another
created the hazardous situation.2'

Unfortunately, the few opinions discussing the third-party defense
under CERCLA have done little to elucidate the precise standard of care
required under section 107(b)(3), that is, what level of knowledge or sus-
picion triggers a duty to inspect or caution against potential hazards. The
property possessor's knowledge in these cases has been either well above
a reasonable threshold or undetermined.'6 For example, in New York v.
Shore Realty Corp., 7 the Second Circuit found the third-party defense
unavailable because the present owners knew prior owners had dumped
waste on the land and had known of the presence of hazardous sub-
stances for years.2 In United States v. Maryland Bank & Trust Co.,"9
the court denied the bank's motion for summary judgment because there
were factual questions about whether the bank knew of the presence of
hazardous substances at the time it took title to the property.3 The court
did not reach the question of whether the bank may have had a duty to
investigate. Decided cases under CERCLA, therefore, provide little guid-
ance on the precise components of the standard of care demanded by the
third-party defense. To find that guidance in the opinions, one must look
to decisions under the corollary provision of the Federal Water Pollution
Control Act, which provided the basis for CERCLA's third-party de-
fenses. This analysis is presented in a later section.31

Congress has recently provided additional guidance in section 101(f) of
the Superfund Amendments and Reauthorization Act of 1986 (SARA),"2
adding a new subsection 101(35) to the statutory definitions in CERCLA.
For third-party conduct to constitute a defense, the actor must be "a
third party other than.., one whose act or omission occurs in connec-
tions with a contractual relationship with the defendant. . .. ,,33 By the
rather curious device of newly defining the term 'contractual relationship'

25. An act or omission that contributes to the release or threat of release removes the
affirmative defense. See generally, supra notes 22 and 23, and infra notes 27-30, 43-46 and
accompanying text.

26. Only two CERCLA cases appear to address this point directly, New York v. Shore
Realty Corp., 759 F.2d 1032, 1048-49 (2d Cir. 1985), and United States v. Maryland Bank &
Trust Co., 632 F. Supp. 573, 581-82 (D. Md. 1986).

27. 759 F.2d 1033 (2d Cir. 1985).
28. Id. at 1048-49.
29. 632 F. Supp. 573 (D. Md. 1986).
30. Id. at 581-82.
31. See infra notes 71-83 and accompanying text.
32. Pub. L. No. 99-499, § 101(f), 100 Stat. 1613, 1616-17 (1986).
33. CERCLA § 107(b)(3), 42 U.S.C. § 9607(b)(3) (1982) (emphasis added).
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for purposes of section 107(b)(3), Congress gave startling sharpness to the
innocent landowner's duty of investigation. Now any instrument transfer-
ring title or possession to real estate is a sufficient 'contractual relation-
ship' with a transferor who caused the contamination to defeat the third-
party defense unless specific conditions are met." Among those condi-
tions is a requirement that any defendant other than a government entity
or an heir must show, by a preponderance of the evidence, that he 'did
not know and had no reason to know' that the hazardous substance had
been disposed of on the property."5

The defendant landowner who acquires (or acquired) the property from
one responsible for the contamination thus must bear a heavy burden,
that of showing that he neither knew nor had reason to know of the con-
tamination. The statute makes clear that the innocent landowner must
show more than that he acquired the property in good-faith ignorance, or

34. SARA, Pub. L. No. 99-499 § 101(f)(35)(A), 100 Stat. 1613, 1616 (1986).
The term 'contractual relationship,' for the purpose of section 107(b)(3), includes,
but is not limited to, land contracts, deeds or other instruments transferring title
or possession, unless the real property on which the facility concerned is located
was acquired by the defendant after the disposal or placement of the hazardous
substance on, in, or at the facility, and one or more of the circumstances described
in clause (i), (ii), or (iii) is also established by the defendant by a preponderance
of the evidence:

(i) At the time the defendant acquired the facility the defendant did not
know and had no reason to know that any hazardous substance which is the
subject of the release or threatened release was disposed of on, in, or at the
facility.
(ii) The defendant is a government entity which acquired the facility by
escheat, or through any other involuntary transfer or acquisition, or though
the exercise of eminent domain authority by purchase or condemnation.
(iii) The defendant acquired the facility by inheritance or bequest.

In addition to establishing the foregoing, the defendant must establish that he has
satisfied the requirements of section 107(b)(3)(a) and (b).

Id.
35. SARA, Pub. L. No. 99-499 § 101(f)(35)(A), 100 Stat. 1613, 1616 (1986). The disposal

or placement of the hazardous substance must also have occurred prior to the defendant's
acquisition of the property. If this latter condition is satisfied, then a government entity
need only show that it acquired the property by involuntary transfer or eminent domain in
order to prevent the transfer from constituting a 'contractual relationship.' Id. §
101(f)(35)(A)(ii). A government agency that voluntarily accepts a gift of land, however,
would appear to be subject to the same standards as a nongovernmental landowner. Heirs,
including presumably the meek, also enjoy a somewhat favored status: they can assert the
third-party defense apparently without having to meet the no-reason-to-know standard,
provided they can meet § 107(b)(3)'s standard of due care and appropriate precautions. Id.
§§ 101(f)(35)(A), 101(f)(35)(A)(iii). But in an inscrutable contradiction of the statutory lan-

guage, the Conference Report implies that heirs without actual knowledge must "engage in a
reasonable inviry, ", R Co. Rn,. NG. 1.2, .h Cong., 2d Sess. 187, reprinted in
1986 U.S. CODE CONG. & An. Nzws 3276, 3280. [hereinafter SARA Conference Report].
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that he had no reason to suspect contamination. He must show that he
investigated "[t]o establish that the defendant had no reason to know,
... the defendant must have undertaken, at the time of acquisition, all

appropriate inquiry into the previous ownership consistent with good
commercial or customary practice in an effort to minimize liability."' 6 To
determine whether the defendant's inquiry was all that was 'appropriate,'

[T]he court shall take into account any specialized knowledge or experi-
ence on the part of the defendant, the relationship of the purchase price
to the value of the property if uncontaminated, commonly known or rea-
sonably ascertainable information about the property, the obviousness of
the presence or likely presence of contamination at the property, and the
ability to detect such contamination by appropriate inspection.*?

For future property acquisition, an 'appropriate inspection' of the prop-
erty is likely to be an essential element of 'all appropriate inquiry' neces-
sary to establish that the acquirer of the property had no reason to know
of the contamination, especially if an inspection would have revealed the
contamination. An inspection at the time of a property acquisition would
thus appear to be a critical step toward preserving or perfecting the third-
party defense in the future."8

The necessity for some investigation, including a reasonable inspection
of the property, to determine whether hazardous substances are or may
be present seems especially clear in the case of industrial and commercial

36. SARA, Pub. L. No. 99-499 § 101(f)(35)(B), 100 Stat. 1613, 1617 (emphasis added).
The apparent emphasis on the appropriate inquiries being conducted at the time of acquisi-
tion is certain to inspire litigation over when an acquisition occurs in various contexts in-
volving lease-purchase agreements, perfection of security interests, and foreclosure.

37. Id.
38. On the face of the statute, current landowners who made no inquiry or site inspec-

tion when they acquired the property would appear to be barred from asserting the third-
party defense. They cannot now cure the deficiency by conducting a postacquisition inquiry
or investigation. It remains to be seen, of course, the extent to which the courts will temper
the apparently harsh retroactive effect of this new statutory standard for landowner con-
duct. The language of the statute--"all appropriate inquiry ... consistent with good com-
mercial or customary practice"-appears to invite application of an evolving standard in
light of contemporary practices. The Conference Report confirms this intent

The duty to inquire under this provision shall be judged as of the time of acquisi-
tion. Defendants shall be held to a higher standard as public awareness of the
hazards associated with hazardous substance release has grown, as reflected by
this Act, the 1980 Act and other Federal and State statutes.

SARA Conference Report at 187, reprinted in 1986 U.S. CODE CONG. & AD. Nsws 3276,
3280. Notwithstanding Congress' conception of an evolving standard, however, the Confer-
ence Report goes on to explain that "a reasonable inquiry must have been made in all cir-
cumstances. .. ." Id. (emphasis added). Clearly, what was reasonable is a function of the
times, and the court must retain the flexibility to find that it was reasonable to make no
inquiry.
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buyers. The statute instructs the court to consider the defendant's 'spe-
cialized knowledge or experience' along with other factors." The scope
and level of the inquiry required is to be judged by reference to those
steps "consistent with good commercial or customary practice in an effort
to minimize liability.'40 That standard demands, according to the Confer-
ence Report, "that a reasonable inquiry must have been made in all cir-
cumstances, in light of best business and land transfer principles."'41 Con-
gress envisages a 'higher standard' for those engaged in commercial
transactions than for private residential buyers.'2 That higher standard
will, in all likelihood, be determined by the expertise and resources avail-
able to the commercial landowner.

It is at least clear that the exercise of due care by a property possessor
is of critical importance. Not only is it the key to the only third-party
defense to strict liability under CERCLA, it may also allow the property
possessor to recover its costs for the cleanup of the property.4" One who is

39. SARA, Pub. L. No. 99-499 § 101(f)(35)(B), 100 Stat. 1613, 1616-17 (1986). Cf. United
States v. Price, 577 F.Supp. 1103, 1114 (implying a higher duty for sophisticated investors).
As a practical matter, it may be virtually impossible for a commercial or industrial buyer to
avail itself of the third-party defense. A thoughtful, diligent buyer who investigates and
discovers hazardous substances at the time of the acquisition will then have actual knowl-
edge and thus a 'contractual relationship' with the transferor. If the transferor caused or
contributed to the contamination, the defense is unavailable. If not, the buyer will undoubt-
edly still insist on a discount off the purchase price to compensate it for the increased risk
of liability. Ironically, the discount--i.e., the 'relationship of the purchase price to the value
of the property if uncontaminated'-may then become the basis for denial of the defense, or
an inference that the buyer assumed the liability. Further, once the landowner knows of a
release or threat of release of a hazardous substance, transfer without disclosure solidifies
his liability and deprives him of the defense. See SARA, Pub. L. No. 99-499 § 101(f)(35)(C),
100 Stat. 1613, 1617 (1986).

40. SARA, Pub. L. No. 99-499 § 101(f)(35)(B), 100 Stat. 1613, 1616-17 (1986). It is not at
all clear what constitutes 'good commercial or customary practice in an effort to minimize
liability,' particularly since the calculus may be distorted by § 101(35). It would seem that
the only way to minimize liability in acquiring contaminated land is to investigate, but not
thoroughly enough to gain actual knowledge of nonobvious hazardous substances.

41. SARA Conference Report at 187, reprinted in 1986 U.S. CODE CONG. & AD. Nzws at
3280.

42. Id. Perhaps, then, a buyer who responds to a newspaper advertisement for a distant
'ranchette' will have no duty to investigate the property for uranium mining wastes. Cer-
tainly a mining company and probably the ranchette developer, however, would have a duty
to investigate upon acquisition of the same parcel. If they failed to do so, they would be
unable to establish that they had no reason to believe the uranium tailings were there.

43. United States v. Conservation Chem. Co., 628 F. Supp. 391, 404 (W.D. Mo. 1985);
Pinole Point Properties v. Bethlehem Steel Corp., 596 F. Supp. 283, 291 (N.D. Cal. 1984);
Philadelphia v. Stepan Chem. Co., 544 F. Supp. 1135, 1143 (E.D. Pa. 1982). But cf. Mardan
Corp. v. C.G.C. Music, Ltd., 600 F. Supp. 1049, 1057 (D. Ariz. 1984), aff'd, 804 F.2d 1454
(Wh Cir. 1986) (doctrine of unclean hands barred landowner suit for cleanup costs because
owner continued disposal after purchase).
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partly liable for the hazardous substance release is entitled to seek contri-
bution from others who are liable or potentially liable," but only a
nonculpable property possessor who acts with due care and makes appro-
priate inquiry can avoid liability and recover all costs expended for
cleanup of the hazardous site.4

CERCLA Reporting Provisions: Sections 103(a) and (c). CER-
CLA, in addition to its liability provisions, imposes two reporting require-
ments on owners and operators that may also bear upon a duty to investi-
gate. The first, section 103(a), requires owners or operators of facilities to
report immediately to an appropriate governmental agency "as soon as
[the owner or operator] has knowledge of any release ... of a hazardous
substance . . . in [a reportable quantity to the environment] . . . 6
Failure to report subjects the violator to criminal fines of no more than
$10,000, imprisonment for not more than a year, or both."

While this CERCLA provision imposes a duty on property possessors
to report all known releases of a reportable quantity, it imposes no ex-
plicit obligation to take steps to learn of an ongoing release that might
otherwise go unnoticed. A sudden spill or release, of course, may be quite
obvious. In many cases of in-place hazardous substances, however, the
owner or occupier (operator) can know of a latent release of hazardous
substances only by investigation. The property possessor may need to in-
vestigate further to determine if such a release is in reportable quantities.
No court has yet imposed an affirmative duty to investigate for the exis-
tence of releases under section 103(a). Once an owner or operator discov-
ers the existence of a release, however, that discovery may give rise to a
duty of further investigation to determine whether the release is of a re-
portable quantity under section 103(a).

Courts have often interpreted CERCLA's provisions by reference to
other environmental statutes, particularly section 311 of the Federal
Water Pollution Control Act.4' Although EPA has suggested an interpre-
tation of an analogous reporting obligation under section 311 that would
require notice whenever "the discharger learns or should have known

44. SARA, Pub. L. No. 99-499 § 113(b), 100 Stat. 1613, 1647 (1986) (adding a new sub-
section 113(f) to CERCLA). See generally Note, The Right to Contribution for Response
Costs Under CERCLA, 60 Norrz DAME LAW. 345 (1985).

45. Mardan Corp., 600 F. Supp. at 1057-58; D'Imperio v. United States, 575 F. Supp.
248, 253 (D.N.J. 1983).

46. CERCLA § 103(a), 42 U.S.C. § 9603(a) (1982) (emphasis added). A reportable quan-
tity is a specific amount for each substance. For a list of these amounts see 40 C.F.R. § 302A
(1985).

47. CERCLA § 103(b)(3), 42 U.S.C. § 9603(b)(3) (1982).
48. FWPCA § 311, 33 U.S.C. § 1321 (1982). See infra notes 65-83 and accompanying

text
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that he has made a discharge in a harmful quantity, '' 4
9 there appears to

be no CERCLA case that has adopted this elusive standard in determin-
ing knowledge of a reportable event."

In the preamble to EPA's regulations under CERCLA section 103(a),
the Agency implies that awareness of the existence of a hazardous sub-
stance release triggers a duty to determine whether that release meets
minimum reportable quantities.'1 "Once it has been determined that a
hazardous substance release is covered by CERCLA, the releaser must
determine if the release is in a quantity equal to or greater than the re-
portable quantity of that substance."' This EPA discussion, however, ap-
pears to presuppose that the release in question is a sudden event such as
a spill or explosion, not gradual leaching from nonobvious deposits of haz-
ardous substances. Concerning either type of release, ignorance of the re-
lease itself may be a defense in an action for failure to report. If the fact
of the release is known, however, ignorance of the amount released may
be no defense to a failure-to-report prosecution.

At least regarding a sudden event, knowledge of a release triggers a
duty to determine the volume or quantity, a duty that often will require
some investigation. The nature of the investigation required in order to
ascertain the actual quantity of a hazardous substance released, however,
may well determine the extent of the duty. Section 103(a) is an immedi-
ate reporting provision, designed to enable authorities to take immediate
responsive action to contain the release. The required investigation to de-
termine the quantity of a release should be consistent with the require-
ment to report immediately. In other words, an investigation that re-
quired soil or groundwater sampling and analysis is not consistent with
the purpose or nature of the report required. Accordingly, it should be
beyond the scope of the duty to investigate under section 103(a).

49. Determination of Harmful Quantities for Hazardous Substances, 43 Fed. Reg. 10,489,
10,492 (1978) (emphasis added).

50. In a somewhat analagous case considering a Department of Transportation regula-
tion governing transportation of hazardous materials, 49 C.F.R. § 173.427 (1970), United
States v. International Minerals & Chem. Corp., 402 U.S. 558 (1971), the Court determined
that a 'knowing' violation of the regulation required knowledge of all predicate facts, includ-
ing knowledge of the hazardous material. Id. at 562-63. The Court concluded that a "person
thinking in good faith that he was shipping distilled water when in fact he was shipping
some dangerous acid would not be covered." Id. at 563-64. See also United States v. Pacific
Hide & Fur Depot, Inc., 768 F.2d 1096 (9th Cir. 1985) (for a discussion of this case see infra
note 111 and accompanying text); United States v. Johnson & Towers, Inc., 742 F.2d 662,
667-69 (3d Cir. 1984), cert. denied sub nom. Angel v. United States, 105 S. Ct. 1171 (1985)
(applying the International Minerals analysis to violations of RCRA regulations on ship-
ping or treating hazardous wastes).

51. Notification Requirements; Reportable Quantity Adjustments, 50 Fed. Reg. 13,456
(1985).

52. Id. at 13,463.
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One question that neither the courts nor EPA has addressed in detail,
however, is what constitutes knowledge of a release of hazardous sub-
stances. For example, a farmer's plow may uncover a deposit of drums
leaking a black substance into the ground, but the farmer may be com-
pletely ignorant of the composition of the substance. Presumably, this
mere observation would not constitute knowledge of a release, assuming
the substance is hazardous. The answer, however, is unclear. EPA has
stated that CERCLA section 103(a) imposes no duty to test a substance
known to be hazardous in order to determine its exact constituents.63 A
literal reading of section 103(a) would lead to the same conclusion if the
substance is not known to be hazardous. Furthermore, section 103(a) is a
criminal statute" and does not warrant an expansive interpretation. Any
indication that an unidentified substance is hazardous, however, may well
change innocent ignorance into culpable knowledge. This is especially
true with a sophisticated property possessor. A plea of ignorance in the
face of serious environmental contamination may seem pallid.

The second CERCLA reporting requirement, section 103(c), required
owners or operators of facilities at which hazardous wastes had been
stored, treated, or disposed to notify EPA by June 9, 1981, of the exis-
tence of the facility, the amount and type of any hazardous substance
found at the sites, and any known, suspected, or likely releases from the
facility.'s EPA established some guidelines to limit the scope of the inves-
tigation required by section 103(c), allowing the required report to be
based on the respondent's "knowledge, belief, recollection and an exami-
nation of reasonably available records.'' Any knowing violation is pun-

53. Id.
54. See CERCLA § 103(c), 42 U.S.C. § 9603(c) (1982).
55. Id. The term 'disposal' in this context has the same meaning as provided in the Solid

Waste Disposal Act, 42 U.S.C. § 6903: "the discharge, deposit, injection, dumping, spilling,
leaking, or placing of any solid waste or hazardous waste into or on any land or water so that
... [it] may enter the environment.... ." Id. See also CERCLA § 101(29), 42 U.S.C. §

9601(29) (1982). The mere storage, treatment, or disposal of hazardous wastes (a subset of
hazardous substances) at the site, not the release of hazardous substances, triggered CER-
CLA J 103(c). Past disposal, without more, does not necessarily constitute a current or con-
tinuing release. United States v. Wade, 577 F. Supp. 1326, 1334 n.6 (E.D. Pa. 1983).

56. Hazardous Substances: Notification of Treatment, Storage and Disposal Facilities, 46
Fed. Reg. 22,144, 22,145 (1981) (emphasis added).

The Agency recognizes that the statutory deadline may not permit many persons,
particularly those who are responding for a number of facilities, to undertake ex-
tensive searches of archives or to interview former employees to determine the
type of activities that took place at a facility years ago, or to sample and analyze
the wastes located in facilities. The response may therefore [be] based on the re-
spondent's knowledge, belief, recollection and an examination of reasonably avail-
able records. Although the Agency cannot establish an exclusion based on how
long ago facilities handled hazardous wastes, keying the notification to a person's

[Vol. 38
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ishable by criminal penalties, including fines not to exceed $10,000, im-
prisonment for not more than a year, or both. 7 In addition, a knowing
violator is not entitled to any limitation of liability or defense to liability
under section 107."

This is the only self-implementing CERCLA provision that affirma-
tively requires or required an investigation for the presence of hazardous
substances, although others authorize governmental officials to order vari-
ous investigations. The deadline for this one-time report under section
103(c) has passed. Neither CERCLA nor subsequent EPA notices have
created or implied a continuing duty for landowners either to continue
the search or to notify EPA of later-discovered or after-acquired sites.
Moreover, as the Agency has expanded the list of hazardous wastes that
would have been subject to a section 103(c) report, it has made no men-
tion of any obligation to submit revised or updated reports for newly-
designated hazardous wastes.

Section 103(c) may nonetheless have some continuing relevance for
property possessors who have been in possession since 1981. A knowing
failure to report concerning the property in 1981 will deprive the violator
of section 107 affirmative defenses in a later action."1 Also, the affirmative
duty that section 103(c) imposed to examine reasonably available records
may indirectly affect the availability of affirmative defenses by adding a
records search to the elements necessary for reasonable care under section
107. In some instances, the exercise of reasonable care with respect to
hazardous substances could be predicated upon the knowledge that the
required examination would have uncovered. For example, a discovery of
a hazardous substance release that could have been found or prevented
by an investigation of the reasonably available records may well be
treated as if it had been discovered in 1981, with reasonable care judged
in light of inaction for at least five years. Unfortunately, there has been
no clarification of the effect of this section by the courts or EPA, so any
relation between it and section 107 is, at best, speculative at this point.

CERCLA's Notice Provision: Section 111(g). Section 111(g) re-
quires owners or operators of a hazardous site where a release has oc-
curred to provide reasonable notice to potential injured parties by publi-
cation in local newspapers serving the area that a hazardous substance

present knowledge, belief, recollection and reasonably available records will enable
persons to meet the statutory deadline.

Id.
57. CERCLA § 103(c), 42 U.S.C. § 9603(c) (1982).
58. Id.
59. Id.
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release affects.6e Unlike section 103(a), the terms of this section do not
explicitly limit it to releases of a reportable quantity, and, therefore, it
arguably may be triggered whenever there is a release of a hazardous sub-
stance.61 The statute does not provide for a penalty for violation of this
requirement. No rules or regulations have been promulgated to explain or
clarify the requirement nor, apparently, has any party ever faced charges
for its violation. It is difficult, therefore, to gauge this section's impor-
tance. Like the reporting provisions, however, this section may bear on
the due care section 107 requires.

B. Federal Water Pollution Control Act

The Federal Water Pollution Control Act (FWPCA) applies broadly to
discharges into the navigable waters of the United States, 3 a term Con-
gress intended to give the broadest possible constitutional interpreta-
tion.63 Because of its reporting and liability provisions for spills of oil and
hazardous substances, FWPCA was a significant antecedent to CERCLA
and continues as an important corollary."

60. Id. § 111(g), 42 U.S.C. § 9611(g).
61. See Notification Requirements; Reportable Quantity Adjustments, 50 Fed. Reg.

13,456, 13,464 (1985).
62. FWPCA § 101(a)(1), 33 U.S.C. § 1251(a) (1982 & Supp. III 1985).
63. S. Rzp. No. 414, 92d Cong., 2d Seas., reprinted in 1972 U.S. CODE CONG. & AD. N-ws

3668, 3742-43. EPA has followed this congressional directive:
'[NJavigable waters' is defined in section 502(7) of the Act to mean-

'[W]aters of the United States, including the territorial seas,' and includes,
but is not limited to: (1) All waters which are presently used, or were used
in the past, or may be susceptible to use as a means to transport interstate
or foreign commerce, including all waters which are subject to the ebb and
flow of the tide, and including adjacent wetlands; the term 'wetlands' as
used in this regulation shall include those areas that are inundated or satu-
rated by surface or ground water at a frequency and duration sufficient to
support, and that under normal circumstances do support, a prevelance
(sic) of vegetation typically adapted for life in saturated soil conditions.
Wetlands generally include swamps, marshes, bogs and similar areas; the
term 'adjacent' means bordering, contiguous or neighboring;, (2) tributaries
of navigable waters of the United States, including adjacent wetlands; (3)
interstate waters, including wetlands; and (4) all other waters of the United
States such as intrastate lakes, rivers, streams, mudflats, sandflats and wet-
lands, the use, degradation or destruction of which affect interstate com-
merce ....

40 C.F.R. § 116.3 (1985).
64. The effect of FWPCA § 311 on a property possessor's duty to investigate for the

presence of hazardous substances is similar to the requirements under CERCLA. See Mary-
land Bank & Trust Co., 632 F. Supp. at 582 n.10; Philadelphia v. Stepan Chem. Co., 544 F..
Supp. 1135, 1140 n.4 (E.D. Pa. 1982). Section 311(b)(5) is similar to CERCLA's § 103(a)
notice requirement. No FWPCA provisions have requirements similar to CERCLA's §
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FWPCA section 311 prohibits the discharge of oil or hazardous sub-
stances "into or upon the navigable waters of the United States."" Any
owner, operator, or person in charge of any on-shore facility, namely
property, from which a hazardous substance is released may be liable for
a penalty of up to $5,000 for each offense and for all costs of cleanup and
removal." The only opportunity for the owner or operator to avoid this
liability and the costs for cleanup of the contamination is to show that
the discharge was "caused solely by (A) an act of God, (B) an act of war,
(C) negligence on the part of the United States Government, or (D) an
act or omission of a third party without regard to whether such act or
omission was or was not negligent. . . ."17 As noted supra," this third-
party defense served as the prototype for CERCLA's provisions.es An
analysis of FWPCA cases examining the legal duty section 311 imposes
thus will elucidate the requisite standard of care under both FWPCA and
CERCLA.70

One court interpreting FWPCA has explained section 311's affirmative
defense in terms of the legal duty it imposes upon property possessors. 7

That duty can be distilled to the familiar, though unenlightening, stan-
dard of 'reasonable care:'

When this court has had prior occasion to consider the scope of the
third-party exception, it has been required only to determine whether
some omission on the part of the owner or operator facilitated the spill;
that is, whether the owner's or operator's failure to act amounted to con-
duct which contributed to the spill to such an extent that it could not be
said that the independent act or omission of a third party was the sole
cause .... [Ain omission to act is only understood within the frame-
work of a legal duty to act.
With respect to section 311 this standard of conduct must reflect Con-
gress' strong concern for the protection of the nation's water resources
and is, accordingly, very high. Yet, to give practical effect to the statu-

103(c) one-time report or § 111(g) notice to the public.
65. FWPCA § 311(b)(3), 33 U.S.C. § 1321(b)(3) (1982 & Supp. II 1985).
66. Id. at § 311(b)(6)(A), 33 U.S.C. § 1321(b)(6)(A).
67. Id. at § 311(f)(1), 33 U.S.C. § 1321(f)(1).
68. See supra Section 2A.
69. See supra notes 21-31 and accompanying text.
70. See M/V Anna-Maria & Elena, Inc. v. United States, 14 Env't Rep. Cas. (BNA) 1314

(Ct. Cl. 1986); City Service Pipe Line Co. v. United States, 742 F.2d 626 (Fed. Cir. 1984);
Reliance Ins. Co. v. United States, 677 F.2d 844 (Ct. Cl. 1982); Union Petroleum Corp. v.
United States, 651 F.2d 734 (Ct. CI. 1981); Chicago M. St. P. & Pac. R.R. v. United States,
575 F.2d 839 (Ct. Cl. 1978); Proctor Wholesale Co. v. United States, 11 Env't Rep. Cas.
(BNA) 1383 (Ct. Cl. 1978); Shell Pipe Line Corp. v. United States, 11 Env't Rep. Cas.
(BNA) 1385 (Ct. Cl. 1978); City of Pawtucket v. United States, 10 Env't Rep. Cas. (BNA)
2070 (Ct. Ci. C976).

71. Reliance Ins. Co., 677 F.2d at 848.
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tory exceptions, this standard of conduct must necessarily be less than
absolute. Consequently, in recognition of this congressionally ordained
standard of conduct, the court has had need to articulate, at various
times, the requisite degree of care needed to satisfy an owner or opera-
tor's legal duty.7'

The general standard of care established is one of reasonable care.7 '
What constitutes reasonable care is, obviously, dependent upon the

knowledge of the property possessor. At times, courts have interpreted
reasonable care to require an inspection to ascertain the presence of haz-
ardous substances, particularly when circumstances known to a new
owner indicated the likely presence of suspect materials. In Proctor
Wholesale Co. v. United States,'74 Proctor Wholesale had owned land for
about forty days when a vandal opened a valve on one of the storage
tanks on the property and released approximately four thousand gallons
of petroleum asphalt conditioner.' The court found:

that Proctor Wholesale did not exercise the required level of reasonable
care .... Apparently, [Proctor Wholesale] did not even trouble to as-
certain for sure what the tanks contained, although it was quite aware of
their existence .... Forty days is not too short a period within which a
property owner should take preventive action against spillage of oil (or a
comparable substance) located on its property.76

In Chicago, Milwaukee, St. Paul & Pacific R.R. v. United States,77 the
court faced similar facts. In this case, the railroad purchased an aban-
doned meat-packing plant. To build a railroad switching yard, it planned
to raze the plant. Ten days after purchase, two criminals dismantled sec-
tions of pipe connecting the plant's oil-fuel furnace to its oil tanks. As a
result, approximately 1,500 gallons of fuel oil was discharged, causing

72. Id.
73. See City Service Pipe Line, 742 F.2d at 627-28 (owner of a pipeline must exercise

reasonable care in order to satisfy the legal duty imposed by section 311); Union Petroleum,
651 F.2d at 745 (the standard to be applied is one of 'reasonable care'); Chicago M. St. P. &
Pac. R.R., 575 F.2d at 841 (the standard is reasonable care); Proctor Wholesale, 11 Env't
Rep. Cas. (BNA) at 1384 (the required level of reasonable care).

74. 11 Env't Rep. Cas. (BNA) 1383 (Ct. CL. 1978).
75. Id. at 1384.
76. Id. (footnotes omitted). In a footnote to the second quoted sentence, the court

stated:
[Proctor Wholesale] asserts that the City of Hickory [the original owner] was neg-
ligent in failing to remove the oil or to inform [Proctor Wholesale] of its presence.
We do not resolve that issue for it is clear that, even if the City was negligent,
[Proctor Wholesale] was itself lacking in due care in failing to find out what was
in the tanks and in failing to take any precautions against spillage.

Id. n.1.
77. 575 F.2d 839 (Ct. Cl. 1978).
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cleanup costs of over $11,000.78 The court found the railroad not liable,
mainly because shortly after the purchase it had begun an inspection of
the property and "[hiad the inspection been completed prior to the spill
(which occurred on the tenth day) it would have revealed [the potential
hazardous situation]."' The court distinguished Proctor Wholesale be-
cause in that case the defendant owned the property for forty days with-
out acting. "We simply cannot say," the court stated, "that [the railroad]
here, given only ten days' ownership, did not exercise reasonable care to
forestall third-party intervention."80

The implication of these two cases is that, to qualify for the third-party
defense, the new owner of an industrial site must at least commence an
inspection of the premises within a matter of days after purchase. If not,
it risks being subject to a 'should-have-known' standard in determining
liability.61 In Chicago, Milwaukee, St. Paul & Pacific R.R., no immediate
indication of the presence of a potential spill other than the existence of
the plant itself was present. The incompleted inspection had not yet un-
covered the hazard.'s At a minimum, reasonable care would appear to re-
quire an inspection following the uncovering of any indication of hazard-
ous substances, such as the tanks in Proctor Wholesale. After the
discovery of a potential hazard, the owner or operator can avoid liability
for a discharge caused by a third party only it it takes reasonable care to
prevent the discharge.9s

78. Id. at 840.
79. Id. at 841-42.
80. Id. at 842.
81. See United States v. Mackin Constr. Co., 388 F. Supp. 478 (D. Mass. 1975). In this

case, an oil supplier was pumping oil into a tanker and through his inadvertence a large
quantity of fuel oil overflowed onto the ground. The supplier did not notify the Coast Guard
or investigate where that oil eventually flowed, but the court found that "a large quantity of
oil had run down the back side of the building and collected in a depression in the roadway
behind, from which it proceeded into Mill River... [and] if the driver had examined the
premises he could have observed the entire transit." Id. at 480.

82. 575 F.2d at 841.
83. The majority of the courts analyzing FWPCA § 311 deal with precautions taken to

protect known oil sources, such as pipelines or tankers, from third parties. See MNV Anna-
Maria & Elena, Inc. v. United States, 14 Env't Rep. Cas. (BNA) 1314 (Ct. Cl. 1986) (oil
tanker's precaution against vandals insufficient); City Service Pipeline Co. v. United States,
742 F.2d 626 (Fed. Cir. 1984) (pipeline owner's inspection program insufficient); Union Pe-
troleum Corp. v. United States, 651 F.2d 734 (Ct. Cl. 1981) (oil company precautions against
vandals during strike sufficient to equal reasonable care); Shell Pipe Line Corp. v. United
States, 11 Env't Rep. Cas. (BNA) 1385 (Ct. Cl. 1978) (precautions to protect pipe line inade-
quate due to discovery of scrap metal on river bank above the pipeline); City of Pawtucket
v. U nted Stnt., 10 Env'. Rp. Cas. (BWN 2070 (CC. Ci. i976) (security for waste-oil stor-
age tanks inadequate).
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C. Resource Conservation and Recovery Act

The Solid Waste Disposal Act, as amended by the Resource Conserva-
tion and Recovery Act of 1976 (RCRA)," as amended, establishes a 'cra-
dle-to-grave' regulatory scheme for hazardous wastes to ensure tracking
and proper disposal of these wastes.85 Beginning in 1980, RCRA imposed
stringent requirements on the handling, management, and disposal of
hazardous wastes." RCRA is principally prospective in nature.6 7 It re-
quires permits for hazardous waste management facilities." The permit
application process for active hazardous waste management units requires
owners and operators to identify past waste disposal locations on the
site,8 ' and the EPA may direct them to take corrective action regarding
these past disposal locations.' 0 The obligation to include information on
past disposal facilities on the site implies a duty to investigate in order to
identify these facilities. The requirement to obtain a permit, however, ex-
tends only to active waste-management units." The attendant require-
ment to investigate other past disposal locations on the site, therefore,
applies only to those sites that also contain active waste-management
units.

Other sections of RCRA could impose a duty to investigate in particu-
lar circumstances, but they either do not apply to land possessors as such
or they are not self-implementing. For example, RCRA requires genera-
tors of solid waste to determine whether their waste is hazardous' 2 and
whether it is subject to regulation.'" These determinations may require

84. 42 U.S.C. §§ 6901-6987 (1982 & Supp. III 1985).
85. See infra notes 87-92.
86. See, e.g., RCRA §§ 3001-3011, 42 U.S.C. §§ 6921-6934 (1982).
87. See, e.g., United States v. Shell Oil Co., 605 F. Supp. 1064, 1071 (D. Colo. 1985)

("After having previously focused on air and water pollutants, the Congress, in the Resource
Conservation and Recovery Act of 1976, provided a prospective cradle-to-grave regulatory
regime governing the movement of hazardous waste in our society."). Id. (quoting H.R. RsP.
No. 1016, 96th Cong., 2d Sess. 22, reprinted in 1980 U.S. CODE CONG. & AD. NEws 6119,
6120) (emphasis added).

88. RCRA § 3005, 42 U.S.C. § 6925; 40 C.F.R. Part 270 (1985).
89. E.g., 40 C.F.R. § 270.13(h).
90. See RCRA §§ 3004(5), 42 U.S.C. § 6924(5) (1982).
91. EPA agrees that RCRA's permit requirements do not apply, and will not be applied,

to inactive sites. E.g., Hazardous Waste Guidelines and Standards, 43 Fed. Reg. 58,946,
58,984 (1978).

92. See 40 C.F.R. § 262.11.
93. Id. § 261.4 excludes some solid wastes from being treated as hazardous under RCRA,

although this exclusion may not prevent the waste from being considered a hazardous sub-
stance under CERCLA or some other federal environmental statute. See, e.g., Eagle-Picher
Indus., Inc. v. EPA, 22 Env't Rep. Cas. (BNA) 1657, 1660-61 (D.C. Cir. 1985); United States
v. Carolawn Co., 21 Env't Rep. Cas. (BNA) 2124, 2125-27 (D.S.C. 1984); United States v.
Wade, 577 F. Supp. 1326, 1339-40 (E.D. Pa. 1983).
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some investigation, but it has little to do with inspection of property.
More pertinent is the imminent-hazard provision of section 7003,1' but it
is not self-implementing. It authorizes EPA to institute an action to abate
an imminent hazard to public health or the environment at a hazardous
waste9s site, even if all disposal at the site occurred prior to RCRA's en-
actment." EPA may bring suit against 'any person [who has] con-
tribut[ed]' to the disposal, including present owners of the site. The
standard for what constitutes contribution is very similar to that used
under section 107 of CERCLA and section 311 of FWPCA. At least one
district court has found that a present owner's 'studied indifference' to
leaking hazardous substances constitutes sufficient contribution to 'dispo-
sal' to impose liability for cleanup.'8 In that case, the court apparently

94. RCRA § 7003, 42 U.S.C. § 6973 (1982 & Supp. III 1986).
95. 'Hazardous waste,' in this context, is a broader term than the regulatory definition of

hazardous waste. 40 C.F.R. § 261.3. EPA applies the statutory definition of hazardous waste
when acting pursuant to § 7003. See Hazardous Waste Management System; Definition of
Solid Waste, 50 Fed. Reg. 614, 627 (1985). RCRA defines hazardous waste as:

[A] solid waste, or combination of solid wastes, which because of its quantity, con-
centration, or physical, chemical, or infectious characteristics may-

(A) cause, or significantly contribute to an increase in mortality or an in-
crease in serious irreversible, or incapacitating reversible, illness; or
(B) pose a substantial present or potential hazard to human health or the
environment when improperly treated, stored, transported, or disposed of,
or otherwise managed.

RCRA § 1004(5), 42 U.S.C. § 6903(5) (1982 & Supp. II 1984). But see J. SmNsvAAG, HAZARD-
ous WASTa LAW & PRACTICE §§ 2.7-2.10 (1986).

96. RCRA § 7003(a), 42 U.S.C. § 6973(a) (1982). After original enactment, there were
conflicting interpretations of whether this section applied to inactive or abandoned waste
sites. Some courts concluded that it did not. See, e.g., United States v. Waste Indus., Inc.,
556 F. Supp. 1301, 1306-07 (E.D.N.C. 1982), rev'd, 734 F.2d 159 (4th Cir. 1984). The 1984
amendments to § 7003 expressly rejected this view. Pub. L. No. 98-616, §§ 402, 403(a), 404,
98 Stat. 3271, 3273 (1984). Section 7003(a) now reads:

Notwithstanding any other provision of this chapter, upon receipt of evidence that
the past or present handling, storage, treatment, transportation or disposal of any
solid waste or hazardous waste may present an imminent and substantial endan-
germent to health or the environment, the Administrator may bring suit on behalf
of the United States in the appropriate district court against any person (includ-
ing any past or present generator, past or present transporter, or past or present
owner or operator of a treatment, storage, or disposal facility) who has contributed
or who is contributing to such handling, storage, treatment, transportation or dis-
posal to restrain such person from such handling, storage, treatment, transporta-
tion, or disposal, to order such person to take such other action as may be neces-
sary, or both.

Id.
97. RCRA § 7003(a), 42 U.S.C. § 6973(a) (Supp. III 1985).
98. United States v. Price, 523 F. Supp. 1055 (D.NJ. 1981). The court stated:

As nwners of the property, the A.G.A. defend.nts ore; we conclud e contributing to
the disposal (i.e., leaking) of wastes merely by virtue of their studied indifference
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equated the 'sophisticated investors' failure to inspect the property for
obvious indicators of hazardous substances with 'studied indifference.'
Thus, like the duty of reasonable care established as a condition prece-
dent to the third-party defenses under section 107 of CERCLA and sec-
tion 311 of FWPCA, section 7003 imposes an implied duty to investigate
in order to avoid potential cleanup liability.

Another potentially relevant provision is section 3013.1" This section
allows EPA, upon receipt of information that a hazardous waste"'0 facility
may pose a substantial hazard to human health, to order the owner or
operator of a facility to conduct such monitoring, testing, analysis, and
reporting of the site as the Agency deems reasonable to ascertain any
danger.101 The section provides for present owners of closed or abandoned
landfills as follows:

In the case of any facility or site not in operation at the time a determi-
nation is made under subsection (a) with respect to the facility or site, if
the Administrator finds that the owner of that facility or site could not
reasonably be expected to have actual knowledge of the presence of haz-
ardous waste at the facility or site and of its potential for release, he may
issue an order requiring the most recent previous owner or operator of
the facility or site who could reasonably be expected to have actual
knowledge to carry out the actions referred to in subsection (a).102

EPA has interpreted this section to mean that if the present owner of a
site "could reasonably be expected to have actual knowledge of both the
presence of the waste and its potential for release (even though the waste
was placed by someone else),"10s it will direct the order to the present

to the hazardous condition that now exists. The idea that ownership imposes re-
sponsibility for hazardous conditions on one's land is certainly not novel. Admit-
tedly, the A.G.A. defendants did not create that hazardous condition. Nonetheless,
they were aware, at the time they purchased the property, that it had been used
as a landfill. As sophisticated investors, they had a duty to investigate the actual
conditions that existed on the property or take it as it was. They deliberately
chose the latter course. Moreover, they became aware in the summer of 1979 that
toxic chemicals had been dumped at the landfill, but they have done nothing to
abate the hazardous condition that exists. Under these circumstances, the A.G.A.
defendants may be held responsible to stop the continued leaking of contaminants
from the site.

Id. at 1073 (citations omitted).
99. RCRA § 3013, 42 U.S.C. § 6934 (1982).

100. As with § 7003, EPA regards 1 3013 as governed by the statutory, rather than its
regulatory, definition of hazardous waste. See supra note 95.

101. RCRA § 3013(a)(2), 42 U.S.C. § 6934(a)(2) (1982).
102. Id. § 3013(b), 42 U.S.C. § 6934(b).
103. Memorandum from Lee M. Thomas, Assistant Administrator of EPA, Office of

Solid Waste and Emergency Response and Courtney M. Price, Assistant Administrator of
EPA for Enforcement and Compliance Monitoring, on the "Issuance of Administrative Or-
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owner. In determining whether the EPA could reasonably expect the pre-
sent owner or a prior owner to have the requisite knowledge, EPA will
look at least to the use of the site and waste disposal practices during the
various periods of ownership."' It stops short, however, of imposing a
'should know' standard. While EPA's formulation may relieve the new
owner or occupant of an affirmative duty to investigate the site or its his-
tory under section 3013 absent an EPA order, it may encourage sellers of
property to disclose fully to buyers in order to shift section 3013 expo-
sure. Disclosure sufficient to assure that the new owner could reasonably
be expected to have actual knowledge of the presence of hazardous waste
may require an investigation.105

D. Toxic Substances Control Act

The Toxic Substances Control Act (TSCA)" addresses the manufac-
ture, importation, handling, storage, and disposal of chemical sub-
stances.107 TSCA specifically prohibits the manufacture and regulates the
use and current disposal of polychlorinated biphenyls (PCBs).10s It has
also been used to regulate asbestos,1"9 among other hazardous

ders Under Section 3013 of the Resource Conservation and Recovery Act," September 26,
1984, at 5.

104. Id. at 6.
105. Since EPA can target a previous owner only if it finds that the current owner could

not reasonably be expected to have actual knowledge, investigation and disclosure, by mak-
ing such a finding difficult, can effectively shift this potential for future exposure.

106. 15 U.S.C. §§ 2601-2629 (1982 & Supp. Iii 1985).
107. TSCA §§ 1-31, 15 U.S.C. §§ 2601-2629 (1982 & Supp. III 1985). In general, TSCA

provisions apply to manufacture or processing of chemical substances for commercial pur-
poses. E.g., Id. §§ 4(a), 5(a)(1), 5(a)(2), 7(a), 15 U.S.C. §§ 2603(a), 2604(a)(1), 2604(a)(2),
2606(a). See also 50 C.F.R. § 710.2(o), , (t), (u) (1985); 47 Fed. Reg. 30,780-81 (1982) (defi-
nitions of manufacture or import for commercial purposes, and process for commercial pur-
poses). Regulations imposed upon manufacturers and users are predicated upon the chemi-
cal substance regulated presenting an unreasonable risk of injury to health or the
environment by its "manufacture, distribution in commerce, processing, use, or disposal

." TSCA §§ 4(a), 7(f), 15 U.S.C. §§ 2603(a), 2606(f) (1982 & Supp. III 1985).
108. TSCA § 6(e), 15 U.S.C. § 2605(e) (1982); 40 C.F.R. Part 761 (1985). EPA regula-

tions explain-
[Wihen PCBs and PCB Items are removed from service and disposed of, disposal
must be undertaken in accordance with these regulations. PCBs (including soils
and debris) and PCB Items which have been placed in a disposal site are consid-
ered to be 'in service' for purposes of the applicability of this subparL This sub-
part does not require PCBs and PCB items landfilled prior to February 17, 1978
to be removed for disposal.

Id. § 761.60 (emphasis added). See also Environmental Defense Fund v. EPA, 636 F.2d
1267, 1281 (D.C. Cir. 1980) (TSCA does not cover PCBs in the smbin-t en-.rc:.cnt).

109. TSCA § 6(c), 15 U.S.C. § 2605(c) (1982); see also 40 C.F.R. Part 763 (1985).
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substances.110

The regulation of specific substances, particularly PCBs, under TSCA
may lead to unwitting violations by property possessors who fail to deter-
mine whether improvements or articles on the property contain regulated
substances. Mere failure to investigate, without more, however, may per-
mit a property possessor to raise ignorance as a defense to alleged crimi-
nal violations under TSCA. In United States v. Pacific Hide & Fur De-
pot, Inc.,' the Court of Appeals for the Ninth Circuit indicated that an
instruction on purposeful ignorance or deliberate avoidance would be
proper only when the defendant had consciously avoided learning the
facts in order to have a defense against later prosecution." 2 Defendants
in that case were completely ignorant of the presence or likelihood of
PCBs in numerous electrical capacitors they handled. Therefore, rea-
soned the court, their failure to mark the capacitors, properly dispose of
the capacitors, and keep records of the disposal as TSCA required could
not be considered knowing or willful so as to subject them to criminal
penalties under TSCA."5 The reasoning in this case suggests that courts
may be reluctant, especially in the criminal context, to find an affirmative
duty under TSCA to investigate for the presence of hazardous substances.

The facts in this case, however, also suggest that a different defendant
might encounter a different result. In Pacific Hide, defendants had no
knowledge of the presence of the PCBs. They were merely operators of a
salvage yard and had no experience with hazardous substances. " The
court would face a more difficult question if the defendant was knowl-
edgeable about PCBs in capacitors or aware of leaking capacitors, even if
it did not know the character of the leaking substance. In such a case, a
lack of investigation could make a jury instruction of purposeful igno-
rance or deliberate avoidance proper. Moreover, the courts may be more
willing to impose an affirmative duty to investigate when civil rather than
criminal liability is at stake. Thus, property possessors will find relatively
little comfort in Pacific Hide.

III. COMMON LAW

Apart from federal statutory obligations, the common law may give rise
to an affirmative legal duty for property possessors to investigate for haz-

110. 40 C.F.R. § 763 (1985). TSCA also specifically regulates fully halogenated
chlorofluoroalkanes, 40 C.F.R. Part 762 (1985), but does not control disposal of those
substances.

111. 768 F.2d 1096 (9th Cir. 1985).
112. Id. at 1098.
113. Id. at 1099.
114. Id. at 1097.

[Vol. 38
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ardous substances. The following discussion concludes that, in some cir-
cumstances, traditional doctrines of common law impose a duty"5 on
property possessors to inspect their property for hazardous conditions on
their domain. That duty extends to certain persons on the site and to
those beyond its boundaries.

The following analysis of the common law duty to investigate is ge-
neric."' Differences undoubtedly exist in the law of the various states,
but those differences are beyond the scope of this Article. Particular cases
cited are exemplary, and are presented as representative of generally ap-
plicable principles. This section treats only a few general common law
causes of action that address a property possessor's duty to investigate
his property for hazardous substances. The analysis discusses these prin-
ciples in the context of a possessor's duty to persons on his land and off.

A. Duty to Persons on the Land

A land occupier's duty to protect those on his premises traditionally
depends upon the classification of the visitor as trespasser,' licensee,""

115. Professor Prosser has explained duty in negligence cases in terms of a 'reasonable
conduct standard:'

'[D]uty' is a question of whether the defendant is under any obligation for the
benefit of the particular plaintiff; and in negligence cases, the duty is always the
same, to conform to the legal standard of reasonable conduct in the light of the
apparent risk. What the defendant must do, or must not do, is a question of the
standard of conduct required to satisfy the duty. The distinction [between duty
and conduct] is one of convenience only, and it must be remembered that the two
are correlative, and one cannot exist without the other.

W. PROSSER, LAW OF TORTS § 53 (4th ed. 1971).
116. There are complexities entwined with common law tort actions that are beyond the

scope of this Article: complexities created by statutes of limitations or repose, causation,
and intricacies in the law of particular states. For a comprehensive examination of these
difficulties, see Note, Developments in the Law-Toxic Waste Litigation, 99 HAav. L. REV.
1459, 1602-30 (1985).

117. RESTATEMENT (SEcOND) OF TORTS § 329 (1977) [hereinafter RESTATEMENT]. The Re-
statement defines a trespasser as "a person who enters or remains upon land in the posses-
sion of another without a privilege to do so. . . " Id. This class of persons is given almost
no protection under the common law. The property possessor is not liable to trespassers for
physical harm caused by his failure to exercise reasonable care to put the land in a safe
condition. Id. § 333.

118. Id. § 330. The Restatement defines a licensee as a person who is "privileged to enter
or remain upon land by virtue of the possessor's consent." Id. Persons falling within this
category include household members and social guests. Id. at § 333 comment h. A licensee:

(H]as no right to demand that the land be made safe for his reception, and he
must, in general, assume the risk of whatever he may encounter, and look out for
himself. The ... permission to enter carries with it no obligation to inspect the
prem-i-es' :..over .... whc .r. u.nknown to the possessor ....

W. PRossER, supra note 115 § 60 (footnotes omitted) (emphasis added). See also Madison v.
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or invitee. 119 The classification determines the nature of the duty owed. 20

A duty to inspect is created only for invitees, those who are present
upon the land because of a business or purpose concerning the posses-
sor."' A possessor has a duty to protect invitees against both known dan-
gers and those dangers that a possessor can discover with reasonable
care.12 2 Reasonable care in this context includes an inspection of the
premises to discover unknown dangerous conditions."' The circumstances
determine the precise conduct or investigation that the strictures of rea-
sonable care demand, but the duty to inspect clearly extends to the pres-
ence of unknown hazardous substances that may constitute latent defects
or create dangerous conditions."'

The duty of property possessors to inspect their premises as part of the
reasonable care owed invitees may be most significant for the content it
gives evolving concepts of 'due care' that are preconditions for third-party
defenses under CERCLA section 107 and FWPCA section 311. Business
owners of land have a common law duty to inspect the premises to pro-
tect invitees such as independent contractors, appraisers, surveyors, or

Deseret Livestock Co., 419 F. Supp. 914, 917 (D. Utah 1976).
119. RESTATEMENT § 332. The Restatement defines an invitee as:

(1) (E]ither a public invitee or a business visitor.
(2) A public invitee is a person who is invited to enter or remain on land as a
member of the public for a purpose for which the land is held open to the public.
(3) A business visitor is a person who is invited to enter or remain on land for a
purpose directly or indirectly connected with business dealing with the possessor
of the land.

Id.
120. While there is a trend toward abolishing these distinctions, W. Puossi, supra note

115 § 62, the great majority of states continues this traditional analysis. Id. § 58. In those
states that have abolished these distinctions, California being one, a negligence standard is
created, Id. §§ 58, 62; Rowland v. Christian, 69 Cal. 2d 108, 70 Cal. Rptr. 97, 443 P.2d 561
(1968).

121. See RESTATE § 341A comment a.
122. Id. See also Duffy v. Midlothian Country Club, 92 Ill. App. 3d 193, 197, 415 N.E.2d

1099, 1103 (1980).
123. RESTATEMNT § 343.

A possessor of land is subject to liability for physical harm caused to his invitees
by a condition on the land if, but only if, he (a) knows or by the exercise of rea-
sonable care would discover the condition, and should realize that it involves an
unreasonable risk of harm to such invitees, and (b) should expect that they will
not discover or realize the danger, or will fail to protect themselves against it, and
(c) fails to exercise reasonable care to protect them against the danger.

Id. See also Duffy, 92 Il. App. 3d at 197, 415 N.E.2d at 1103.
124. RETATEMENT § 343 comment b. The invitee is entitled to expect that the property

possessor has inspected the property for any latent defects. Id. See also W. PRoSsER, Supra
note 115 § 59. The possessor must inspect the premises to discover possible dangerous con-
ditions of which he does not know. Id. See also Yanzick v. Tawney, 44 Or. App. 59, 61, 605
P.2d 297, 299 (1980).
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engineers called in to work on the property,2 5 or prospective tenants or
buyers who visit the site. 1' An inspection pursuant to this common law
duty might well uncover clues that hazardous substances may be present
and thus give rise to further duties, such as a conditional duty to investi-
gate or to act in order to fulfill the due care standard applicable to affirm-
ative defenses under CERCLA section 107 and FWPCA section 311. Ig-
noring the clues may constitute either lack of due care, thus removing the
defenses, 12 7 or 'contribution' to disposal for purposes of liability under
RCRA section 7003.128

The traditional categories listed above exclude children because of their
immaturity, lack of judgment, and naturally inquisitive characteristics."'
The Restatement (Second) of Torts lists five conditions for liability for
injuries to trespassing children: (1) the property must be such that the
land occupier knows or has reason to know that children are likely to
trespass on it; (2) the condition that causes the injury must be a condi-
tion the land occupier recognizes or should recognize as involving an un-
reasonable risk of harm to children; (3) the condition must pose a danger
which children, because of their immaturity, are not likely to appreciate
or discover; (4) the utility of the dangerous condition must be slight com-
pared to the risk to children; and (5) the possessor must fail to exercise
the reasonable care to eliminate the danger to protect the children.130 The
first condition depends upon the nature of the site. In the context of un-
known hazardous substance disposals, the third and fourth conditions
will almost certainly indicate liability. The last condition relates to the
possessor's obligation to protect children from a known danger. The sec-
ond condition determines whether there is a duty to inspect premises,
assuming that there is some propensity for children to trespass on the
land.

A property possessor has no general duty to inspect the property for

125. E.g., In re All Maine Asbestos Litigation, 581 F. Supp. 963, 976-77 (D. Me. 1984)
(deciding whether the United States could be liable for a 'hidden danger' (i.e., asbestos
inhalation) to which workers were exposed).

126. See W. PROSSRR, supra note 115 § 61 and Annotation, Injury-Prospective Tenant
or Buyer, 3 A.L.R.3d 976 (1965).

127. The determination of due care in light of facts and circumstances must take into
account the property possessor's enhanced knowledge.

128. See United States v. Price, 523 F. Supp. at 1073. In Price, the court argued that
"[als sophisticated investors, [defendants] had a duty to investigate the actual conditions
that existed on the property .... ." Having failed to do so, the defendants were liable for
abatement costs. Id.

129. W. PROSSER, supra note 115 § 59. "In any case where the child could recover if he
were a trespasser, he can recover at least as well when he is a licensee or an invitee .
Id. (citation omitted).

130. RMSTATmzbr § 339. See also Alston v. Baltimore & O.R.R.. 433 F. Supp. 553
(D.D.C. i9#77).
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hazards to trespassers, even if they are children.131 To have such a duty,
the possessor must either know or have reason to know of the dangerous
condition.'33 "[Ajnd no case has ever held that, in the absence of any
notice that something may be wrong, [the possessor] is required to in-
spect his land, or otherwise investigate, to discover whether there is any
condition on it which might harm trespassing children. '13 3 This standard
has been described as a basic negligence standard, and, therefore, the re-
sulting duty to inspect arises, as in most cases, only if there is an indica-
tion of danger or if, in light of all the circumstances, reasonable care
would have called for an investigation.'"

B. Duty to Persons Outside the Land

Duty of Possessor. Property possessors can be liable for injuries to
persons outside the boundaries of their property, as well as those within,
caused by activities upon, or conditions on, their property. Liability may
be imposed under the rubric of negligence, or, in some jurisdictions,
under the Rylands v. Fletcher'" doctrine of strict liability.'3s

The doctrine of Rylands imposes strict liability for injuries resulting
from bringing or maintaining upon the land anything not naturally pre-
sent there that is likely to cause injury. In Rylands, defendants were held

131. RESTATEMENT § 339. "The possessor is under no duty to inspect or police his land to
discover whether such [hazardous] conditions exist .... ." Id. § 339 comment h. See also
Norton v. City of Easton, 249 Pa. Super. 520, 525, 378 A.2d 417, 419-20 (1977).

132. RESTATEMENT § 339 comment h.
133. W. PaossER, supra note 115 § 59 (footnotes omitted).
134. Id. See also Norton, 249 Pa. Super. at 525. 378 A.2d at 419-20.
135. 159 Eng. Rep. 737 (Ex. 1865), rev'd, 1 L.R.-Ex 265 (1866), aff'd, 3 L.R.-E. & I. App.

330 (H. L. 1868).
136. Nuisance is the normal vehicle for prosecuting these suits. See W. RODGES, HAND-

BOOK ON ENVIRONMENTAL LAW § 2.1 (1977). Among the many theories that may be advanced
in a nuisance action, this discussion will focus only on negligence and strict liability. See id.
§ 6.2 ("nuisance lawsuits generally, need not be called nuisance .... [They] may be liti-
gated on numerous theories-trespass, strict liability, negligence, inverse condemnation,
statutory public nuisance, the public trust doctrine, zoning, even the Rivers and Harbors
Act of 1899 and the National Environmental Policy Act." Id. (footnotes omitted)). Professor
Prosser explains:

[T]hat nuisance is a field of tort liability, rather than a type of tortious conduct It
has reference to the interest invaded, to the damage or harm inflicted, and not to
any particular kind of act or omission which has led to the invasion ....
[Nlegligence is merely one type of conduct which may give rise to a nuisance.

W. PROSSER, supra note 115 § 87. Some recent environmental cases that have added com-
mon law nuisance claims include New York v. Shore Realty Corp., 759 F.2d 1032 (2d Cir.
1985) (stockholders liable for abatement of nuisance under state law); and Philadelphia
Elec. Co. v. Hercules, Inc., 762 F.2d 303 (3d Cir. 1985) (nuisance law designed to protect
neighbor of land, not subsequent owners).
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liable for flooding a neighbor's mine.1"7 The neighbor, while lawfully oper-
ating his mine, opened a conduit to old workings under defendant's reser-
voir, causing the flooding. Neither party had any knowledge of the old
mine shafts.1ss The court held:

[T]he true rule of law is, that the person who for his own purposes brings
on his lands and collects and keeps there anything likely to do mischief if
it escapes, must keep it in at his peril, and, if he does not do so, is prima
facie answerable for all the damage which is the natural consequence of
its escape.""

The Restatement (Second) of Torts follows this rule of law for the "crea-
tion or maintenance of dangerous artificial conditions." ' Land occupiers
who did not themselves create the hazards are liable when they know or
should know of the danger. 1 4

Courts have applied these strict liability theories to damages caused by
an oil spill. In City of Bridgeton v. B.P. Oil, Inc.,1" the court held that a
lessee was strictly liable for an oil spill, despite the fact that it had not
created the dangerous situation.14' The court concluded:

[Tihe possessor of a pollutant keeps it on his premises at his peril. If it
escapes he is answerable to one who suffers a provable loss thereby. The
policy of the law in this State and of society in general makes this a case
of strict liability rather than negligence.1"

The strictly liable lessee in City of Bridgeton knew of the existence of
the oil.1'4 Courts will hold a property possessor who does not have actual
knowledge of the presence of hazardous substances that others left or de-
posited to this strict standard only if he should have known of their pres-
ence. This 'should-have-known' standard assumes inspection.

137. 3 L.R.-E. & I. App. at 330.
138. Id. at 331.
139. Id. at 339.
140. RESTATEMENT § 364. See also § 839 (Possessor Who Fails to Abate Artificial Condi-

tion); City of Bridgeton v. B.P. Oil, Inc., 146 N.J. Super. 169, 174-75, 369 A.2d 49, 52 (Super.
Ct. Law Div. 1976).

141. REsTATnMEwr § 364 (Creation or Maintenance of Dangerous Artificial Condition),
§ 366 (Artificial Conditions Existing When Possession is Taken), and § 839. Section 839
"closely parallels" § 366 and, thus, they should be read together. Id. § 366 comment a.

142. 146 N.J. Super. 169, 369 A.2d 49 (1976).
143. Id. at 175, 369 A.2d at 52 ("[T]he lessee would be liable for harm caused by storing

the oil, whether it created the condition itself or whether B.P. Oil, the owner had created
the condition before it took possession of the land." Id.).

144. Id. at 179, 369 A.2d at 54. Accord Kessler v. Tarrats, 191 N.J. Super. 273, 297, 466
A.2d 581, 595 (Super. Ct. Ch. Div.), aff'd, 194 N.J. Super. 136, 476 A.2d 326 (Super. Ct. App.
Div. 9QA).

145. 146 N.J. Super at 171, 369 A.2d at 51.
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Where possession is acquired voluntarily, as by purchase, lease or the
acceptance of a gift, the person taking possession is required to make
reasonable inspection and inquiry as to the condition of the land. As to
any defects, disrepair, or other dangers which are patent and obvious, he
therefore should know of their existence at the time he takes possession.
Even as to latent defects, the vendee or lessee may have enough in the
way of information or warning to lead a reasonable man to investigate, so
that he 'should know.""

Thus, while failure to inspect or to inspect inadequately may not create
strict liability for any resultant injuries, if a reasonable inspection would
have uncovered the signs of hazardous substance contamination, courts
may impose strict liability.14 7 Failure to act if hazardous substances are

discoverable by reasonable inspection would, under the Rylands doctrine,
result in strict liability, whether or not there was an inspection.

If the presence of hazardous substances does not inherently pose an
unreasonable risk of harm to those outside the land justifying the imposi-
tion of strict liability, courts may predicate liability upon negligence.4 s

The negligence standard, like strict liability, assumes regular inspection
by the landowner.1 4' Restatement (Second) of Torts section 365, however,
states:

The possessor's failure to make a careful inspection subjects him to lia-
bility if, but only if, it would have disclosed the particular disrepair
which caused bodily harm to the other in sufficient time before the harm
was done to afford the possessor an opportunity to remedy it by the exer-
cise of reasonable care.'"

Thus, for the innocent property possessor who takes possession after all
disposal has occurred on the property, the law imposes the same duty or

incentive to inspect. There is a general duty to inspect that, if it discloses

a hazard, gives rise to a further duty to exercise reasonable care to cure

146. RBSATiMEmNT § 366 comment c. See also Dye v. Burdick, 262 Ark. 124, 133-34, 553
S.W.2d 833, 836-37 (1977).

147. Even an adequate inspection may be insufficient to avoid liability. The inspection
may merely inform the property possessor of the nature or extent of liability he may incur if
the threatened hazard materializes. The last requirement for liability under RESATzmIw4 §
366 is that the possessor "has failed, after a reasonable opportunity, to make [the condition]
safe or otherwise to protect.. ." others. Id. § 366. If harm occurs, the possessor has, by
definition, failed to make the condition safe.

148. See W. PRossEE, supra note 115.
149. See, e.g., W. PRossn, supra note 115 § 57 (a land occupier is under the affirmative

duty to take reasonable steps to inspect his premises and keep them in repair).
150. RzsrATziizr § 365 comment d.
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the defect or risk liability.'

Duty of Vendor. The common law principles discussed above require
property possessors to inspect their property periodically in order to dis-
cover and repair conditions that may impose hazards upon others, espe-
cially those outside the land. A landowner who is preparing to sell his
land is under no further duty to investigate for potential hazards., But a
seller who knows or should know of any condition that imposes an unrea-
sonable risk to persons on the land must disclose it to the purchaser if the
purchaser has no reason to know." s If he neglects to do so, the seller may
be held liable for injuries sustained after the sale until the purchaser has
had a reasonable opportunity to discover the defect and take precautions
against it. If a seller conceals the condition, a court may hold him liable
until the purchaser actually discovers the condition and takes precau-
tions.'" Failure to disclose a "very latent defect [such as the hidden pres-
ence of hazardous wastes), not likely to be discovered in the course of
normal inspection or use of the land, may make the vendor liable for a
considerable length of time . .. ."155

What constitutes an unreasonable risk will depend upon many factors,

151. See Id. § 366.
152. Id. § 352. This section states, with one exception discussed below, that a vendor is

not liable for harm to the vendee or others on the land resulting from conditions on the land
after purchase. See also Chapman v. Lily Cache Builders, Inc., 48 Ill. App. 3d 919, 923-24,
362 N.E.2d 811, 812-15 (1977).

153. RESTATSmENT § 353. See also Chapman. The text of RmTATEMENT § 353 is as
follows:

Undisclosed Dangerous Conditions Known to Vendor
(1) A vendor of land who conceals or fails to disclose to his vendee any condition,
whether natural or artificial, which involves unreasonable risk to persons on the
land, is subject to liability to the vendee and others upon the land with the con-
sent of the vendee or his subvendee for physical harm caused by the condition
after the vendee has taken possession, if

(a) the vendee does not know or have reason to know of the condition or
the risk involved, and

(b) the vendor knows or has reason to know of the condition, and realizes
or should realize the risk involved, and has reason to believe that the ven-
dee will not discover the condition or realize the risk.

(2) If the vendor actively conceals the condition, the liability stated in Subsection
(1) continues until the vendee discovers it and has reasonable opportunity to take
effective precautions against it. Otherwise the liability continues only until the
vendee has had reasonable opportunity to discover the condition and to take such
precautions.

Id. This is the only exception to § 352.
154. Id. § 353.
155. Id. at comment g. See Sparling v. Peabody Coal Co., 59 Ill. 2d 491. 322 N.E.2d 5

(1975) (faiiure to disclose burning coal slack created liability for injuries to purchaser's
daughter over six years after purchase).
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including the nature of the transaction and the parties involved.," Be-
tween sophisticated parties at arm's length, there is a lesser duty to dis-
close potential dangers than might exist in the case of a sale to an unso-
phisticated buyer. In Century Display Manufacturing Corp. v. D.R.
Wager Construction Co.,1  the Illinois Supreme Court found that disclo-
sure of the presence of certain flammable chemicals was not necessary
due to the purchaser's sophistication.1 Plaintiff had bought from de-
fendant a parcel of land upon which were pipes and tanks containing
flammable chemical residues. Activities of plaintiff's employees ignited
the substances causing serious fire loss."6 The court found the undis-
closed risk the chemical residues presented was not unreasonable due to
the sophistication of the buyer who had purchased the property in an 'as
is' condition only after several inspections. 160 The Restatement (Second)
of Torts further explains that a "vendor, innocent of conscious deception,
is entitled to expect... that his vendee will discover a condition which
would be disclosed by such an inspection as the vendee should make
before buying the land and taking possession of it or before throwing it
open to the entry of others.""' The duty of inspection upon a sale, there-
fore, runs to the vendee, not the vendor.

Disclosure of all known dangers to the vendee does not, however, shield
a vendor from liability resulting from dangerous conditions upon the
land. A landowner who has created or negligently permitted to remain on
the land an artificial condition that poses an unreasonable risk of harm to
those outside the land may be liable for harm caused by the condition,
even after transfer of the property."" This potential liability continues
until the vendee has had reasonable opportunity to discover and cure the
defect, if the vendor did not create the condition; or, if the vendor did
create the hazard, until the vendee actually discovers and cures the de-

156. See, e.g., Century Display Mfg. Corp. v. D.R. Wager Constr. Co., 71 Ill. 2d 428, 435,
376 N.E.2d 993, 996-98 (1978).

157. 71 IMI. 2d 428, 376 N.E.2d 993 (1978).
1568. Id. at 432, 376 N.E.2d at 997-98.
159. Id. at 435, 376 N.E.2d at 995.
160. Id. at 434-35, 376 N.E.2d at 997.

The mere presence of a residue of combustible liquids or material sealed in pipes
or tanks, which only became ignited through the intervention of some outside
agency, did not constitute an unreasonable risk which would permit the vendee to
recover under (Restatement (Second) of Torts] section 353, where the knowledge-
able vendee, after several inspections of the property, agreed, for a reduced price,
to take the property 'as is.'

Id. See also Christy v. Glass, 415 Mich. 684, 329 N.W.2d 748 (1982) (no liability for injuries
to subvendees when vendee had knowledge of groundwater contamination).

161. RESTATEMENT § 353 comment d.
162. Id. § 373(1).

[Vol. 38564
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fect.1' Liability under this rule occurs "irrespective of whether [the] ven-
dee knows or does not know or, by a reasonable inspection, could or could
not have discovered the dangerous condition . . . .Such knowledge or
discovery, or opportunity to discover is, however, important in determin-
ing the duration of the vendor's liability. .. . "" Thus, a landowner who
disposed of hazardous substances on the property and thereby created an
unreasonable risk to his neighbors remains potentially liable for that risk
until it is discovered and abated, despite the fact that he may have sold
the land. A landowner who did not dispose of the hazardous substance
present on the land might be liable after selling the land only if he negli-
gently permitted the hazardous condition to remain on the land. This
negligence would, in turn, require some knowledge or indication of the
dangerous condition.11 Thus, a landowner who is otherwise liable under
the common law for the presence of hazardous substances on his land
cannot cut off that liability by selling the land even to a knowing pur-
chaser, but remains liable until the purchaser has had at least a reasona-
ble opportunity to discover and correct the hazard.

IV. CONCLUSION

The principal environmental statutes surveyed in this article contain
no positive command that requires possessors of realty, as such, to inves-
tigate their lands for the presence of hazardous substances. Even the one-
time reporting requirement for past disposal sites in CERCLA section
103(c), as interpreted by EPA, stopped short of requiring any investiga-
tion beyond reasonably available records. Landowners who apply for cer-
tain permits, particularly those for active hazardous waste facilities under
RCRA, may be required to investigate their property in order to deter-
mine the location thereon of past disposal sites. Others have no positive
statutory duty. Nonetheless, current property possessors and those who
acquire realty henceforth may fail to investigate their property only at
their peril.

Rather than affirmatively commanding an investigation, the statutes
create outright hazardous substance liability for landowners, subject only
to limited defenses that are premised on the exercise of due care. A neces-
sary element of the care due is an investigation of the property. Under
CERCLA section 107(b)(3) and FWPCA section 311, an investigation ap-
pears essential to determine what third-party acts are foreseeable and to

163. Id. § 373. See also Annotation, Liability of Vendor or Grantor of Real Estate for
Personal Injury to Purchaser or Third Person Due to Defective Condition of Premises, 48
A.L.R.3d 1027 (1973).

164. i 3 15373 comment b.
165. See supra notes 48 and 153 and accompanying text.
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formulate precautions against them. Under RCRA section 7003, an inves-
tigation may be necessary for the landowner to ensure that his inaction is
not deemed contribution to ongoing contamination.

As a result of its recent amendment, however, CERCLA is the most
perilous for the unsuspecting landowner. One who did not engage in all
appropriate inquiry upon acquisition of the property will be unable to
show that he had no reason to know of the contamination and, thus, una-
ble to establish the third-party defense. He may be held liable for any
contamination caused by his predecessor in interest. In this area, how-
ever, there is little salvation in virtue. If the landowner did investigate
and thereby discovered the contamination, his actual knowledge will bar
him from asserting the defense. Upon discovery of the hazardous sub-
stances, the only apparent way to avoid liability for the prior occupant's
contamination is to forego the acquisition.

Current landowners who did not inquire about hazardous substances at
the time of acquisition cannot now improve their ability to assert the
third-party defense. It will be up to the courts to decide whether, given
all the circumstances of the transaction, the landowner was sufficiently
circumspect to satisfy the 'all-appropriate-inquiry' standard. The stan-
dard is to be an evolving one, determined in reference to the growing
public awareness of hazardous substance contamination as reflected by
environmental legislation.

For those who acquire property now, after enactment of SARA, the 'ap-
propriate-inquiry' standard will require some investigation of the prop-
erty. In the case of commercial or industrial concerns and perhaps private
investors, that investigation almost certainly must entail at least a physi-
cal inspection of the property sufficient to discover obvious contamina-
tion. Whether an adequate investigation will require more detailed physi-
cal examination of the land will depend upon the particular
circumstances. CERCLA instructs the courts to consider the defendant
landowner's expertise, any discount on the sale, generally available infor-
mation about the property, and the obviousness and detectability of the
contamination. In some circumstances, 'appropriate inquiry' may require
sampling and analysis of soils and water. The ultimate standard is one of
reasonableness. In fashioning a rule of reason in this area, as they must,
the courts are likely to be guided by the common law.

The statutes have already begun the process of building on common
law foundations. For example, CERCLA section 101(35) follows the com-
mon law in imposing the conditional duty of investigation on one who
acquires property, the vendee in Restatement terms. Similarly, CERCLA
penalizes a seller's nondisclosure of known hazardous substance contami-
nation by imposing perpetual liability and denying the third-party de-
fense, a reflection of the Restatement's rule for vendors who conceal
known hazardous conditions.
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Perhaps more fundamentally, the environmental statutes, especially
CERCLA, have borrowed common law notions of strict liability for haz-
ardous conditions maintained on the land. In doing so, these statutes and
the regulatory programs they ordained have redefined hazard and will
likely expand the common law's concept of those conditions on land that
constitute an unreasonable risk. The existence of a hazard constituting an
unreasonable risk may turn on the mere presence of one of over 700
chemical substances currently designated as hazardous substances. This
synergistic relationship between newly-created statutory standards of
conduct and the common law's evolving standards gives rise to sobering
new liabilities and duties for those who own or occupy land.

As for the meek, their only hope may lie in ignorance of their inheri-
tance. The SARA Conference Reports explains,

[TIhose who acquire property by inheritance without knowing of the in-
heritance shall not be liable .... I"

166. SARA Conference Report at 187-88, reprie _ in 1986 U.S. CoB CONG. & AD. News
3276, 3280.
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