
LEAD ARTICLES

Georgia's Participation in
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by Phillip Michael Allred*

I. LEGISLATIVE HISTORY

The impetus for development and passage of the Comprehensive Envi-
ronmental Response, Compensation, and Liability Act of 1980 (CER-
CLAY, commonly referred to as Superfund, came primarily from the 1978
discovery of the Love Canal disposal site near Niagara Falls, New York.
The old canal along the Niagara River had been a disposal area for haz-
ardous materials. The canal was eventually filled in, and private resi-
dences and a school were constructed nearby. Wastes migrating from the
disposal area began seeping into basements of nearby houses and resi-
dents blamed the site for abnormally high levels of adverse health effects
ranging from headaches to birth defects.' The discovery of Love Canal
increased public awareness of the existence of hazardous waste sites and
resulted in the discovery of thousands of other disposal sites in the
United States. Public outcry also motivated Congress and the Adminis-
tration to act.
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1. Pub. L. No. 96-510, 94 Stat. 2767 (codified at 42 U.S.C. §§ 9601-9657 (1980)).
2. 16 Env't Rep. (BNA) 7 (May 3, 1985).
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On December 11, 1980, the lame-duck ninety-sixth Congress enacted
the CERCLA statute, a compromise piece of legislation that had little
legislative history. While Congress had debated hazardous waste and oil
spill cleanup bills for several years, a bipartisan group of senators, aided
by House members, developed the final version of CERCLA and intro-
duced it into the Senate in lieu of all other pending versions. The Senate
approved the measure and passed it on to the House, in which it passed
with little debate under suspended rules.3

Observers have criticized CERCLA as being a vaguely-worded docu-
ment that gives no guidance concerning congressional intentions. Unclear
provisions and lack of legislative history have forced courts to interpret
portions of the Act. There were no conference reports on Superfund, and
the statute Congress passed was a greatly revised version of earlier House
and Senate versions.' The Senate discussions, resulting in the final Senate
version, were held off-the-record and the only CERCLA legislative history
that exists is found in limited transcripts of House and Senate floor de-
bates.6 Enforcement agencies, responsible parties, and courts have made
numerous references to elements of versions of CERCLA that were not
included in the final compromise bill.6 Some of the issues for which there
is no guidance in CERCLA include: What parties are liable and how lia-
bility is established; whether a single responsible party may be liable for
entire damages due from multiple responsible parties; whether response
costs incurred prior to enactment of CERCLA may be assessed; and
whether a responsible party may bring suit to compel other responsible
parties to contribute toward damages.

II. SUMMARY OF THE STATUTE

The federal statutes passed during the 1970's that were designed to
protect air, water, groundwater, and land resources, and control chemical
manufacturing and hazardous materialss have a prospective focus; they
are intended to regulate ongoing and future activities. CERCLA autho-

3. W. FRANK & T. ATmasoN, SUPmFUND: LITIGATION AND CLEANUP 7 (1985) (citing F.
GRAn, TzAa.'is oEN EvONMKNTAL LAW, § 4A.04 [21[a], at 4A-123 (1981)).

4. Id. at 5-6.
5. Id. at 6. See 126 CONG. Rtc. S14, 962-15,009 (daily ed. Nov. 24, 1980); 126 CONG. Rac.

Hll, 786-802 (daily ed. Dec. 3, 1980).
6. W. FRANK & T. ATKBSON, supra note 3 at 6.
7. Congress intentionally deleted the term "joint and several liability" from CERCLA.

See Id. at 46-48.
8. Hazardous materials are any substances or wastes that when present in sufficient

quantity pose unreasonable risk to human health or the environment. Hazardous substances
and hazardous wastes are subsets of hazardous materials, the former being identified and
regulated under various EPA regulations and the latter being discarded materials.
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rizes the United States Environmental Protection Agency (EPA) to per-
form whatever remedial actions are required to clean up past releases
when there are no funds available or when there is no identifiable or will-
ing responsible party. CERCLA defines the term 'hazardous substance' to
include any material designated as hazardous under the Clean Air Act,9

the Clean Water Act 0 or the Solid Waste Disposal Act." CERCLA de-
fines a release as "any spilling, leaking, pumping, pouring, emitting, emp-
tying, discharging, injecting, escaping, leaching, dumping or disposing
into the environment ....

Notable provisions of CERCLA are:
(1) Section 101 defines terms under the law.1 3

(2) Section 102 charges the EPA administrator to determine what is a
hazardous substance and what minimum quantity release must be
reported."

(3) Section 103 requires the operator of a facility from which hazardous
materials are released to report the release and authorizes criminal penal-
ties for violations.'

(4) Section 104 authorizes the President to respond to releases, estab-
lishes procedures for the response, limits certain expenditures of the
fund, and provides for state and federal cooperation. 6

(5) Section 105 requires the President to prepare a National Contin-
gency Plan (NCP) that is a comprehensive plan for cleaning up waste
sites and includes methods for identifying hazardous waste sites and for
evaluating and remedying releases of hazardous materials. The NCP also
defines the criteria to be used in establishing priorities among hazardous
waste sites listed on a national list of sites (National Priorities List or
NPL) eligible for clean up with Hazardous Substance Response Trust
Fund (Superfund) monies. 7

(6) Section 106 authorizes the government to take abatement actions
when there is imminent and substantial danger to human health or the
environment.18

(7) Section 107 assigns liability for the release of hazardous materials,
specifies statutory defenses to liability, and describes what damages may

9. 42 U.S.C. §§ 7401-7428 (1982).
10. 33 U.S.C. §§ 1311-1328 (1982 & Supp. 1I 1985).
11. 42 U.S.C. §§ 6901-6987 (1982 & Supp. III 1985).
12. 42 U.S.C. § 9601(22) (1982).
13. CERCLA § 101, 42 U.S.C. § 9601 (1982), as amended by Superfumd Amendments &

Reauthorization Act of 1986 (SARA), Pub. L. No. 99-499, § 101, 100 Stat. 1613, 1615 (1986).
14. Id. 5 102, 42 U.S.C. § 9602.
15. Id. § 103, 42 U.S.C. § 9603, as amended by SARA § 103, 100 Stat. at 1617.
16. Id. § 104, 42 U.S.C. § 9604, as amended by SARA § 104, 100 Stat. at 1617.
17. id. § 105; 42 U.S.C. § .95, ao amended by SARA § 05, 100 Stet.. at 1625.
18. Id. § 106, 42 U.S.C. § 9606, as amended by SARA § 106, 100 Stat. at 1628.
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be recovered from a liable party.19

(8) Section 110 protects employees against disciplinary actions by em-
ployers for reporting the existence of hazardous waste sites.20

(9) Section 111 authorizes the use of the Superfund.21

(10) Section 221 establishes the funding mechanism and tax for estab-
lishment of the Superfund.2

As described in section 104, state participation in CERCLA is primarily
through EPA-state cooperative agreements.23 Under a cooperative agree-
ment, EPA awards a state the funds to complete specific work tasks al-
lowable under CERCLA. The state has the lead in completing the tasks;
under each cooperative agreement, however, EPA establishes reporting
requirements to ensure that the state fulfills the conditions of the award.

The NCP established in section 105 of CERCLA2 revised and ex-
panded the NCP originally established in 1972.25 The NCP has been de-
scribed as a 'blueprint' for the Superfund program. The CERCLA plan
was published in 19822 and set federal policy for responding to oil spills
and releases from hazardous waste sites. It also defines preremedial and
remedial response activities. Preremedial activities include discovery, as-
sessment, inspection, and NPL listing of waste sites. Remedial response
activities consist of the two types of responses that may be taken in the
event of a release or threatened release of a hazardous material into the
environment: Remedial actions and removal actions. A remedial action
follows preremedial activities and consists of a long-term permanent rem-
edy that prevents or mitigates the migration or release of hazardous
materials into the environment. A removal action is a more rapid re-
sponse to an imminent threat of a release and may take up to six months
to complete and cost up to one million dollars.

A tax on crude oil, imported petroleum products, and chemical raw
materials or feedstocks raised 87.5 percent of the $1.6 billion provided for
in section 221 of CERCLA.27. The taxing authority began on April 1,
1981, and expired on September 30, 1985.28 The balance of the $1.6 bil-
lion came from general revenues.

19. Id. § 107, 42 U.S.C. § 9607.
20. Id. § 110, 42 U.S.C. § 9610.
21. Id. § 111, 42 U.S.C. § 9611, as amended by SARA § 111, 100 Stat. at 1642.
22. Id. 5 221, 42 U.S.C. § 9631, as amended by SARA § 221, 100 Stat. at 1672.
23. Id. § 104, 42 U.S.C. § 9604, as amended by SARA § 104, 100 Stat. at 1617.
24. Id. § 105, 42 U.S.C. 5 9605, as amended by SARA § 105, 100 Stat. at 1625.
25. Federal Water Pollution Control Act Amendments of 1972, Pub. L. No. 92-500, §

311, 86 Stat. 816, 865.
26. 42 U.S.C. § 9605 (1982).
27. CERCLA § 221, 42 U.S.C. § 9631 (1982), as amended by SARA § 221, 100 Stat. at

1672.
28. 26 U.S.C. § 4611 (1982).
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III. GEORGIA'S PARTICIPATION IN SUPERFUND

In 1983, the Environmental Protection Division (EPD) of the Georgia
Department of Natural Resources received an award from EPA under
section 3012 of the Resource Conservation and Recovery Act (RCRA).2

EPD used the award to assist EPA in evaluating potential hazardous
waste sites. Georgia received a second award in 1985 under CERCLA au-
thority and has continued to assess the hazards and risks posed to human
health and the environment by uncontrolled hazardous waste sites. The
Site Assessment Unit of the Site Investigation Program has primary re-
sponsibility for these assessment activities.

A site must be listed on the national inventory of sites, known as the
CERCLA Information System or CERCLIS, before EPD personnel can
begin work on it. Sites known to have received or suspected of receiving
hazardous wastes may be listed on CERCLIS. EPA maintains the list and
the EPA, its contractors, or the states may submit sites for inclusion.
EPA estimates that CERCLIS may eventually contain 25,000 sites.30

The NCP describes three distinct work tasks that members of the Site
Assessment Unit complete for CERCLIS-listed sites in Georgia. These
work tasks are preliminary assessments, site inspections, and hazard
ranking system scoring."

A preliminary assessment is a brief review of readily-available informa-
tion to determine if a site poses a problem and requires further action.
The preliminary assessment includes the following types of tasks: Review
of property or tax records; interviews with federal, state, or local officials;
review of federal and state geological survey, soil conservation services,
and water resource files; review of well logs and groundwater use permits;
review of land-use data from local planning agencies; review of flood in-
surance maps and telephone interviews with owners and operators; and
review of all existing environmental regulatory data from EPD files. Occa-
sionally, a preliminary assessment may require off-site reconnaissance,
but not require a visit to the site. The data collected during a preliminary
assessment provide information on operational and ownership history,
whether the site is regulated under some authority, what types of wastes
may be present on the site, how the wastes may migrate from the site,
and what populations may be at risk. When the assessment is complete,
the Site Assessment Unit makes a recommendation concerning whether
the site requires no further action under CERCLA, or requires a low, me-
dium, or high priority site inspection. A preliminary assessment typically
requires approximately fifty work-hours to complete.

29. Pub. L. No. 94-580, 90 Stat. 2796, 42 U.S.C. §§ 6901-6987 (1982 & Supp. III 1985).
30. 15 Env't Rep. (BNA) 1909 (March 15, 1985).
31. CERCLA § 105, 42 U.S.C. § 9605, as amended by SARA § 105, 100 Stat. at 1625.
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A site inspection includes an exhaustive review of background data and
a site visit to gather the information required to complete Hazard Rank-
ing System (HRS) scoring. A site inspection includes the following types
of tasks: Collection of waste and environmental samples to identify the
quantities and types of wastes present on a site and the environmental
pathways through which the wastes may be leaving the site, identification
of receptors52 and exposure pathways, 5 and collection of site-specific cli-
matologic, geologic, hydrologic, and topographic data. A site inspection
typically requires approximately 700-800 work-hours to complete and in-
cludes assignment of an HRS score.

The potential for waste site contamination entering drinking water sup-
plies is of particular interest during the site inspection. The site inspec-
tion team spends considerable time identifying the locations of private
wells, public drinking water supply intakes or wells, and the number of
persons these sources serve. Groundwater contamination by hazardous
waste sites in rural areas is of great concern because many homes in these
areas rely on shallow wells for drinking water.

The HRS is a system of mathematical formulae used with the data
gathered during the site inspection to evaluate the relative risk that a site
poses to human health or the environment." When the HRS is used to
evaluate a site, a score between one and one hundred is calculated. This
score takes into account the possible exposure to hazardous wastes via air,
groundwater, surface water, direct contact, and fire and explosion path-
ways." A site may be submitted to EPA for appropriate quality control
and quality assurance reviews if it scores 28.5 or greater." Sites that pass
these reviews are published in the Federal Register and are subject to a
sixty-day public comment period. 7 Sites that pass the comment period
are published as final in the Federal Register and are placed on the

32. A receptor is any organism or resource that may be adversely affected by exposure to
hazardous wastes.

33. Exposure pathways are the possible ways that a receptor may be exposed to hazard-
ous wastes. The exposure pathways of greatest concern at hazardous waste sites are air,
surface water, groundwater, direct contact, and fire and explosion. Many wastes have vapors
or fumes that may migrate from a site. Surface water may carry contaminants from a site
and allow them to enter the food chain via surface water intakes, irrigation, or contaminated
fish and shellfish. Wastes may also percolate through the ground, enter the groundwater and
contaminate drinking water wells. Many abandoned waste sites are not secure; passers-by
may intentionally or unintentionally enter a site and come into direct contact with wastes.
Wastes often display characteristics of ignitability or reactivity and, in an unstabilized state,
may burn or explode.

34. CERCLA § 105(8), 42 U.S.C. § 9605(8) (1982).
35. 40 C.F.R. pt. 300, app. A (1985).
36. Id.
37. Id.
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NPL.31
As of August 1986, Georgia EPD personnel had completed 438 prelimi-

nary assessments, sixty-four site inspections, and scored twenty-nine sites
under HRS. EPD submitted four sites for possible inclusion on the NPL.
When the site assessment unit completes its assessment of a site and
identifies a party responsible for site contamination, the site is referred to
the Remedial Action Unit of the Site Investigation Program. The Reme-
dial Action Unit has successfully overseen responsible-party cleanups at
over thirty-seven sites and is currently overseeing responsible-party
cleanups at an additional fourteen sites.

IV. THE FUTURE OF SUPERFUND

Congress gave the original CERCLA statute a lifetime of five years be-
cause of uncertainties over the number of hazardous waste sites in the
United States and the amount of money required to clean them up. The
taxing authority foi CERCLA expired on September 30, 1985.39 Unspent
funds supported EPA into federal fiscal year 1986. On April 1, 1986, how-
ever, an emergency interim appropriation of $150 million avoided a con-
struction halt at Superfund cleanup sites and allowed EPA to retain
CERCLA-funded staff.40 Efforts to reauthorize CERCLA met the same
delays and difficulties that characterized passage of the original statute in
1980.

CERCLA is a highly technical and complex bill, and several aspects of
it have been vigorously debated. On July 31, 1986, Senate and House con-
ferees approved the program half of CERCLA reauthorization, which set
the new funding level of Superfund at $8.5 billion for five years."1 On
October 2, 1986, House and Senate conferees agreed on a tax package to
fund the extension of CERCLA.2" On October 8, 1986, Congress passed
the Superfund Amendments and Reauthorization Act of 1986 (SARA),""
which amended and extended for five years the original CERCLA statute.
President Reagan's senior staff group for legislative strategy recom-
mended a veto.44 Congress responded by threatening to override a presi-
dential veto or remain in session long enough to avoid a pocket veto.'1 On

38. Id.
39. CERCLA § 221, 42 U.S.C. 3 9631 (1982), as amended by SARA, Pub. L. No. 99-499 §

221, 100 Stat. 1613, 1672 (1986).
40. Hazardous Substance Response Trust Fund, Pub. L. No. 99-270, 100 Stat. 80 (1986).
41. H.R. 2005, 99th Cong., 2d Sess., 132 CoNG. Ruc. D931 (daily ed. July 31, 1986).
42. 132 CONG. Rac. H8888 (daily ed. October 2, 1986) (statement of Rep. Long).
43. Pub. L. No. 99-499, 100 Stat. 1613 (1986).
44, 1 2 C .... FRV. S 1S.18 (daily ad. OctoM_ r 'La, 1986) (statement of Sen. Mitcheii).
45. Id.
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October 17, 1986, President Reagan signed SARA into law.46

Debate over the taxing mechanism required to raise $8.5 billion was a
major factor in the delay of reauthorization. The oil and chemical indus-
tries, which provided most of the funding for the original $1.6-billion
fund, argued that the previous raw materials or feedstock tax was col-
lected from a narrow base of taxpayers. The House and Senate agreed
and expanded the funding base to include all industries.47 Over five years,
the fund will receive $2.75 billion from a tax on petroleum, $1.4 billion
from a tax on raw chemicals, $2.5 billion from a broad-based tax, $1.25
billion from general revenues, $0.3 billion from interest and $0.3 billion
from government cleanup cost recovery efforts.4

Notable provisions of SARA are:
(1) Section 101 expanded the definition of a release to include the

abandonment of drums or other containers regardless of whether the con-
tents have entered the environment.49

(2) Section 104 forbids EPA, beginning October 17, 1987, from provid-
ing remedial actions in a state unless the state enters into a contract or
cooperative agreement providing assurances that the state will have ade-
quate facilities for destruction, treatment, or disposal for all hazardous
wastes reasonably expected to be generated within the state during the
following twenty-year period. This section also increased spending and
time limits on short-term removal actions from $1 million and six months
to $2 million and twelve months.'"

(3) Section 105 requires EPA to revise the NCP and HRS. EPA must
revise the HRS so that it more accurately reflects the relative degree of
risk a site poses to human health and the environment.5'

(4) Section 116 established schedules for the assessment and cleanup of
sites."5

(5) Section 117 requires EPA or states to allow public participation in
selection of a remedial action settlement or enforcement action at an
NPL site. This section also authorizes EPA to award as much as $50,000
to enable local interest groups to obtain assistance in interpreting techni-
cal data."

(6) Section 121 specifies cleanup standards and methods to be used at
hazardous waste sites. EPA is required to choose the most cost-effective

46. 132 CONG. RC. S16591 (daily ed. October 17, 1986) (statement of Sen. Dole).
47. H.R. CoaNs. REP. No. 962, 99th Cong., 2d Seas. 320 (1986).
48. H.R CoNy. Rzp. No. 962, 99th Cong., 2d Sess. 344 (1986).
49. SARA, Pub. L. No. 99.499 § 101(c)(22), 100 Stat. 1613, 1615 (1986).
50. Id. § 104, 100 Stat. at 1617.
51. Id. § 105, 100 Stat. at 1625.
52. Id. § 116, 100 Stat. at 1653.
53. Id. § 117, 100 Stat. at 1654.
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method that protects human health. When possible EPA must opt for a
cleanup that includes waste treatment methods that permanently reduce
the volume, toxicity or mobility of hazardous wastes."

(7) Section 123 authorizes the President to reimburse local community
authorities for expenses incurred-before or after enactment of
SARA-in carrying out temporary emergency measures, to prevent or
mitigate injury to human health or the environment, associated with the
release or threatened release of any hazardous substance, pollutant, or
contaminant. This reimbursement may not exceed $25,000 for a single
response and shall not take the place of local funds normally provided for
response. 5

(8) Section 204 renamed the Hazardous Substance Response Trust
Fund as the Hazardous Substance Superfund."

(9) Section 205 authorizes EPA to: Require owners of underground
storage tanks to maintain sufficient funds or insurance to cover damages
in case of accidental releases from tanks; require that the owner or opera-
tor of an underground storage tank undertake corrective action with re-
spect to an accidental release, if the owner or operator is capable of doing
the work properly; or take corrective action on its own to protect human
health or the environment if the owner or operator cannot be found or
cannot perform the corrective action.5

(10) Section 206 authorizes any citizen to sue in federal court any per-
son who is in violation of the Superfund law or requirements under it.
This includes suits against the United States government and state and
local governments for failure to carry out their nondiscretionary acts or
duties under Superfund.s

(11) Title 111 addresses emergency planning and community right-to-
know. Under this Title, the governor of each state must appoint a state
emergency response commission and the commission must in turn desig-
nate local emergency planning districts.60 The planning districts must
prepare and implement emergency plans and devise procedures for han-
dling public information requests. 1 This Title will require regulated facil-
ities to notify the planning commissions if they have greater than 'thresh-
old planning quantities' of chemicals EPA lists as 'extremely hazardous

54. Id. § 121, 100 Stat. at 1672.
55. Id. § 123, 100 Stat. at 1688.
56. Id. § 204, 100 Stat. at 1696.
57. Id. § 205(h), 100 Stat. at 1698.
58. Id. § 206, 100 Stat. at 1703.
59. Emergency Planning and Community Right-to-Know Act of 1986, Pub. L. No. 99-

499, tit. III, 100 Stat. 1728.
60. Id. § 301(a), 100 Stat. at 1729.
61. Id. § 301(c), 100 Stat. at 1729.
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substances' on-site and report any releases of these substances." Facili-
ties will also be required to submit information on any hazardous sub-
stances they have on hand that must be reported in Material Safety Data
Sheets under the Occupational Safety and Health Act of 1970." Citizens
have the right to sue plant or facility operators for failure to meet right-
to-know provisions of the act and sue federal and state governments for
failure to carry out their responsibilities."

(12) Title V" discusses Superfund and its revenue sources and the
Leaking Underground Storage Tank Trust Fund and its revenue source.
The Leaking Underground Storage Tank Trust Fund is set at $0.5 billion
dollars (in addition to the $8.5 billion in the Superfund) and is to be
raised through a tax on motor fuels."°

With reauthorization, EPA will continue to rely on states to conduct
assessment activities. The role of states in overseeing cleanups at NPL
sites will be expanded. The Georgia EPD is committed to protecting the
citizens and environment of Georgia from unreasonable risks posed by
hazardous waste sites and will continue to focus all available CERCLA
resources to this end.

62. Id. § 302, 100 Stat. at 1730.
63. Id. § 311, 100 Stat. at 1736.
64. Id. § 326, 100 Stat. at 1755.
65. Superfund Revenue Act of 1986, Pub. L. No. 99-499, tit. V, 100 Stat. 1760.
66. Id. § 521, 100 Stat at 1774.
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