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INTRODUCTION BY DEAN LEAH F. CHANIN

Many of us tend to believe that concern for America's environment and
for conservation and preservation of our country's resources began in the
1960s. Of course, that is not correct. As our speaker reminds us in his
book, The Quiet Crisis, our first land decision occurred in 1781 when
Thomas Jefferson, who was then the Governor of Virginia, relinquished
Virginia's claim to the vast unoccupied land beyond the Appalachians.
Jefferson later worked to shape the Northwest Ordinance and assure that
the land would belong to all the people, and, thus the public domain was
created in this country. Stewart Udall, after serving two terms as a con-
gressman from Arizona, was appointed by President Kennedy to serve as
Secretary of the Interior. He served as Secretary throughout the Ken-
nedy/Johnson administration and brought to the job, not only his legal
education and his legal experience, but an enormous knowledge of our
natural resources and a great appreciation for the vast beauty of this
country.

Although many people appreciated Secretary Udall's activism and his
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enlightened views during his tenure in office, some subsequent Secretaries
of the Interior have caused many of us to reappraise his tenure and to
have an even greater appreciation for his work and his knowledge. Secre-
tary Udall's understanding of the importance of our resources led him to
write a beautifully photographed book entitled American Natural
Treasures. The book itself is a treasure of pictures and descriptions of
such vastly diverse areas as the Colorado Plateau of Utah and the Okefe-
nokee Swamp of Georgia. His books remind us that diligence has always
been required throughout our history and is required today to retain a
land conscience.

The final chapter in his book The Quiet Crisis is called "Notes on a
Land Ethic for Tomorrow." In this chapter, he summarizes his philoso-
phy, which is, "One of the paradoxes of American Society is that while
our economic standard of living has become the envy of the world, our
environmental standard has declined. We are better housed, better enter-
tained, better nourished, but we are not better prepared to inherit the
earth." Those 1963 words are especially true today, as Udall also said,
"Each generation has its rendezvous with the land, for despite our fee
titles and claims of ownership, we are all brief tenants on this planet."

We look forward to this talk to assist us in grasping the nature of our
stewardship of American earth and to Secretary Udall's insights into
modern problems. It's a real pleasure to welcome Mr. Stewart Udall.

TOXIC CHEMICALS AND RADIATION

In honor of my preference for small quality audiences, I will advise you
that we are going to have a dialogue of questions and answers when I
finish, which will break new ground in this lecture series.'

I am honored to be asked to deliver one of these lectures. I was flat-
tered, and it made some difference to me in deciding to accept your invi-
tation, to find that your earlier lecturers had included the now Chief Jus-
tice Rehnquist, from my home state of Arizona, and Justice Brennan. In
last Sunday's New York Times Sunday Magazine, there was a very un-
usual article.' It was an interview, with one of Justice Brennan's law
clerks, celebrating the completion of thirty years on the Supreme Court.
The interview included the following:

Question: You seem to possess an abiding faith that the most difficult
problems are susceptible to legal resolution. (Something I want to talk
about here tonight.)

Answer: I certainly believe so. We must never give up trying because

1. In prior lectures, there were no question or answer periods.
2. N.Y. Times, Oct. 5, 1986, (Magazine), at 25.
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how are we going to have an ordered society unless the problems are
redressable somehow by law. I don't mean necessarily laws pronounced
by the judges; major problems can be effectively addressed by Congress.

Question: Where do you think that faith of yours in the law comes
from?

Answer: I can only suggest, I don't know if by osmosis, but I surely
came away from law school with that. I don't know if it started with it; it
is what is so magnificent about the law.

Question: You have been a lawyer for almost 60 years. Have you ever
awakened in the morning and wondered what it would be like to have
tried something else?

Answer: Never.
Question: Always happy with the choice?
Answer: I would have loved to have been a great quarterback.
And the final question: Only ten other justices in the history of this

country have served 30 years, as you will, beginning this term. Is it a
particular time for reflection?

Answer: No, it is another term with a lot of work to do."

The law is certainly one of the most remarkable social inventions of
what we call civilization. Who was it, Boswell's Dr. Johnson, who loved to
twit lawyers, who said, "the law sharpens the mind by narrowing it?" My
answer has always been, when that riposte is mentioned, "it may narrow
it with some people, but with many lawyers that I am familiar, it gives
them the mental tools and the breadth that is needed to think about the
larger problems that our society and the world has." I hope that is the
case.

I questioned the Dean concerning how many of your law school gradu-
ates go into the practice of law and how many into other fields. The an-
swer was about what was expected. Dean Chanin, however, also described
a growing trend, particularly in what one might call the 'second phase' of
many lawyers' lives. Lawyers take positions in a whole variety of fields,
because the law at its best is mental training-the use of logic, and analy-
sis, the ability and the capacity to address complex problems and simplify
them in such a way that the human mind or human institutions can deal
with them. Thus, the law, as an institution stands for civility, for a defini-
tion of individual rights against the state and against the community, and
for community rights vis-a-vis the individual. To me, law seems to be one
of the most remarkable inventions or institutions that civilization has
produced.

My presentation this evening will focus primarily on the law, the resili-
ence of the law, and how important resilience is regarding a particular
aspect, with a new cutting edge, of the law. If the law is indeed the glory

3. Id. at 79.
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that some of us would like to believe that it represents as an emblem of
civilization, it is a glory because it is adaptable; it is resilient. As society,
technology, and social institutions change, the law must adapt. The law,
no doubt, most always lags because it has, with res judicata, a certain
inertia. That is part of its stability-similar to a gyroscope. One can look,
however, at the area of technology and the law as a method of measuring
how the law adapts.

When the railroads came into being and dominated our transportation
systems, there developed what we would call'railroad law. The automo-
bile, which has become a dominating feature of our national lives-too
dominating for some of us environmentalists-raised conflicts and
presented interrelationships of a new type. It caused the law to react in
one of the great landmark cases, McPherson v. Buick Motor Co.4 Mc-
Pherson, a products liability case, was a response to changes that the au-
tomobile produced in our society. The airplane and air travel, of course,
later brought on the development of aviation law.

My topic discussion this evening concerns the intrusion again of a new
element that involves science and technology-toxic chemicals and radia-
tion. The present use of terms such as 'toxic torts, toxic chemicals, radia-
tion law' has evolved, for the most part, during the last decade. In fact, it
was eight years ago this past September that I went west to talk with
prospective clients, some of whom were Mormon relatives of mine in
southern Utah, concerning what we now call radiation law.

This new field of law is a response to the use, misuse, and abuse of new
things that have been released into our environment. One could even list
it under a general heading of environmental law, but that has now be-
come so diffuse and diverse that we are not sure where it ends. This new
field of law, of toxic torts or radiation law-whatever we want to call
it-is testing our system today. This testing process is perhaps more rig-
orous than any technological development of the recent past. Major news-
papers weekly, if not daily, carry stories concerning court decisions about
toxic torts. The Agent Orange case,' concerning Dioxin, is one example.
The asbestos cases,' which have been clogging the courts in some areas of
this country, are other examples of how toxic chemicals and invasions of
these new agents are testing the law.

Typically, workers' compensation laws provide the exclusive remedies

4. 217 N.Y. 382, 111 N.E. 1050 (1916).
5. In re Agent Orange Product Liability Litigation, 635 F.2d 987 (2d Cir. 1979), cert.

denied, 454 U.S. 1128 (1981).
6. See, e.g., Borel v. Fibreboard Paper Prods. Co., 493 F.2d 1076 (5th Cir. 1973), cert.

denied, 419 U.S. 869 (1974); Starling v. Seaboard Coast Line R.R., 533 F. Supp. 183 (S.D.
Ga. 1982); Hardly v. Johns-Manville Sales Corp., 509 F. Supp. 1353 (E.D. Texas 1981), rev'd
on other grounds, 681 F.2d 334 (5th Cir. 1982).
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for the workers.7 Workers receive benefits from insurance systems; they
do not sue their employers. In some states, however, if employees show
that companies knew about the dangers involved in use of particular toxic
chemicals or radiation products and did nothing to warn or protect em-
ployees, the employees can argue that the company's actions or inactions
were 'intentional' and avoid the statutory exclusive remedy.' This is one
of the new configurations, and tests, with which the law is now grappling.

The Chernobyl disaster in the Soviet Union and the presently un-
measurable damages caused in countries over 1,000 miles away has raised
the question of whether we can develop international legal institutions to
deal with these kinds of problems. The Vienna meetings, 0 in which the
Soviet Union's candor in explaining how the disaster occurred and its
possible consequences startled many and demonstrated how the world
can be suddenly confronted with problems with which the law is not yet
ready to deal. The law has barely begun to cope with radiation problems.

In these new legal situations, cases begin where the law books end. This
is not a bad way of describing the situation because we are dealing now
with problems that are so subtle and so complex that we have no prece-
dents. We must develop new techniques for ascertaining even the facts of
each case. This is what makes such a new field of law fascinating and
challenging.

Upon returning to law practice and getting involved in radiation cases,
someone commented that when one opens the door into a new area of
law, cases usually come in twos or threes. For me, the cases came in
threes. The first case," which has received a large amount of publicity,
concerned the 1950s Nevada atomic bomb tests. For approximately
eleven years, the United States did almost all of its atomic bomb testing
within this country. During this time, approximately 25,000 people lived
in communities within a 125-mile radius of the testing area-small com-
munities in Utah and Nevada. Official documents of the time labeled this
area 'substantially uninhabited.' One woman, a Nevada hellraiser angered
by the situation, used a variation on a biblical saying to describe this situ-

7. See, e.g., O.C.G.A. § 34-9-11 (1982); IND. CODE ANN. § 22-3-2-6 (Burns 1986); Ky. REv.
STAT. ANN. § 342.690 (Baldwin 1979); TENN. CODE ANN. § 50-6-108 (Supp. 1986); Wis. STAT.
ANN. § 102.03(1)(g)(2) (West Supp. 1986).

8. See In re Johns-Manville/Asbestosis Cases, 511 F. Supp. 1229 (N.D. Il. 1981).
9. Damage is unmeasurable because of long latency periods concerning radiation. See J.

GoFmAN, M.D., RADIATION AND HUMAN HEALTH (1981).
10. The Vienna Meetings, held in June of 1986, were under authority of the Interna-

tional Atomic Energy Agency, an agency whose members include Western European coun-
tries, the United States and the Soviet Union. The purpose of the meetings was to establish
nuclear safety measures. N.Y. Times, June 12, 1986, §- 1, at 11, col. 1.

11. Allen,, ILj Tn;A te+, 5.RQ F Q.pp. 247 (D. Utah !984), app" a e,! , No . 84-
2126 (10th Cir. argued Dec. 9, 1985).
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ation-"Woe be unto those who live in a 'substantially uninhabited
area,"' 2 she said.

My second case concerned uranium miners, Navaho Indians, and others
on the Colorado Plateau." These people reflected another aspect of the
new atomic age in the 1940s and 1950s-the human, industrial, and envi-
ronmental consequences of these new activities.

The third case concerned the people who set up the atomic tests."
These people worked for government contractors and went to work at
sites as early as one week after the detonation of bombs having more
power than the bombs dropped on Nagasaki and Hiroshima, to clean up
the mess and to begin building new towers for the next tests. They
worked, sometimes, only a few yards from the former ground zero.

These cases have been an adventure in the law and an exciting, but
costly, experience. The cases are now in their ninth year. The government
has never made settlement offers in any of these cases. They are deter-
mined, and have said rather candidly, that they are going to appeal and
appeal and appeal and force us to prove all of the facts. The government
fears that it would open a Pandora's Box if it confesses liability or settles
cases, even for modest amounts. Thus, we have a marathon lawsuit.

We first began talking to clients in the fall of 1978 concerning the fall-
out cases. A lawsuit went to trial four years later. The court's decision
came a year and a half after the trial." It took two years to finish the
appeal process for the case, it was so complex. We argued the appeal De-
cember 1985.16 We are still waiting for the court to hand down a decision.

This case, Allen v. United States,7 resulted in two decisions by a re-
markable and gifted district judge, Bruce Jenkins.1 He tried this case
over a period of over three months. He wrote an opinion of about 480
pages. This opinion may be one of the classic landmark cases of this new
field of radiation and toxic law. The judge was able to digest, analyze, and
distill an enormous body of facts that were presented at the trial. The
judge also discussed the philosophy of the law.'9 He talked in very subtle
language about the key issue of causation.20 This, because the court dis-
cussed science, epidemiology, and radiology (to name only a few subjects),

12. Revelation 8:13 paraphrasing "I heard an eagle crying with a loud voice... 'Woe,
woe, woe to those who dwell on the earth!"' Id.

13. Begay v. United States, 768 F.2d 1059 (9th Cir. 1985).
14. Punnett v. Carter, 621 F.2d 578 (3rd Cir. 1980).
15. Allen, 588 F. Supp. at 247.
16. Id.
17. 588 F. Supp 247 (D. Utah 1984), appeal docketed No. 84-2126 (10th Cir. argued Dec.

9, 1985).
18. Id.; Allen v. United States, 527 F. Supp. 476 (D. Utah 1981).
19. 588 F. Supp. at 329-40.
20. Id. at 404-43.
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is legal jurisprudence at its best, whether you agree with the opinion or
not. A federal judge grapples with and resolves a very complex problem.

To prepare this case, it was necessary for the lawyers to learn many
new things about the law and some new aspects of law that probably are
not taught in law school. Lawyers must invent new techniques of discov-
ery when confronted with new technological problems. This was certainly
true when we opened the door into this new field of radiation law. Some
of the discovery problems in Allen occurred because the government had
classified much of the information.

It was fascinating to watch how discovery was accomplished. Investiga-
tors, working for a United Nations Scientific Committee, a United States
congressional committee, and a few newspaper reporters actually began
our discovery.21 These investigators and reporters provided the best dis-
covery. Attorneys did follow-up interrogatories and requests for admis-
sions under the rules."s

Other attorneys refused these cases because of the difficulty in showing
causation. Potential clients, stating that children were dying of leukemia
and that there was an abundance of cancer in small communities, could
not respond when other attorneys asked how their potential clients pro-
posed to prove that the bomb testing caused these cancers. Most laymen
and citizens believed the government, when its spokesmen stated they
knew what they were doing. The government had admitted that there was
some fallout, but that doses and quantities were safe and not harmful to
humans."3

All we had to begin with was the testimony of potential clients and of
people who we knew to be honest. We pointed to their families, to their
neighborhoods or an area of several blocks in a small town, or to the ex-
tended family found in some Mormon communities, and said there is too
much cancer and there is no other medical explanation for it. This, how-
ever, was not enough for a lawyer to begin. One other thing began appear-
ing. In several small communities in southern Utah and Nevada, doctors
notice 'clusters' of leukemia appeared in children. We later determined
that the government had actually investigated the doctors' findings, but
conveniently had not correlated the leukemia 'clusters' with the bomb
tests.

21. See United Nations Scientific Committee on the Effects of Atomic Radiation (UN-
SCEAR) Report, reprinted in [1977] 17 Y.B. Scmarimc Commrrru oN THE EFncrs OF
AToMIc RADIATION 99, U.N. Doc. A/32/40/1977 (hereinafter UNSCEAR Report]; Committee
on Biological Effects of Ionizing Radiation of the National Research Council (BEIR-III
Committee); S. REP. No. 761, 96th Cong., 2d Sess. (1980) [hereinafter BEIR-III Report].

22. FED. R. Civ. P. 33, 36.
23. See Allen, 588 F. Stpp. sit '92-404 discusing ATOo TcesT ErE ,T , 'It '

Srm REGION (1955).
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A doctor at the University of Utah, who kept Utah's cancer registry,
provided further evidence.24 He had studied the cancer problem and had
made some interesting findings. The doctor tried to ascertain whether
there was an excess of cancer in an area of southern Utah. He completed
his study and his report was later published in the New England Journal
of Medicine.25 The doctor found an excess of leukemia.2 This became a
crucial piece of evidence in the case.

It appears that the legal 'harm' done by toxic agents or radiation is
cancer, but causation is difficult to demonstrate. We know as a medical
fact that cancer 'naturally occurs' following radiation exposure. This,
however, is hard to prove in any individual case as a medical fact. Cancer
is probably related to air and water pollution and to diet, among other
things. There is, however, a normal rate of cancer. Studies of Mormons,
Seventh Day Adventists, and others show that because of their dietary
habits, they have a lower than normal cancer rate.27 This factor can be
taken into account when looking at causation. Furthermore, this doctor
explained that the only method for ascertaining whether there was a
causative relationship between exposure to toxic agents or radiation and
cancer was to use one of the tools of modern medicine, namely epidemiol-
ogy. The only way to make the causative linkage is to study groups and to
study the incidence of cancer among exposed groups. The exposed groups
can include people that work in a nuclear plant, people that live in
nearby neighborhoods, people that work in installations producing toxic
chemicals from radiation and so on. In any event, this doctor's report be-
came the evidentiary 'peg' on which we could hang our case.

Another expert s8 had entered the case and made some interesting ob-
servations concerning many of the instruments the government used to
measure radiation fallout.'9 A few instruments were scattered over an
enormous area to take the measurements. This expert stated, however,
that fallout does not fall evenly. Wind, rain, and other things influence
fallout. There are also 'hot spots."0 We developed evidence of 'hot spots.'

Many people, living in the area, working outside or going about their

24. Joseph L. Lyon, M.D., Dir. of Dept of Family and Community Medicine, University
of Utah College of Medicine.

25. Lyon, Childhood Leukemias Associated with Fallout from Nuclear Testing, 300
NEw ENG. J. Man. 397 (1979).

26. Id. at 398; 588 F. Supp. at 397-402.
27. Johnson, Cancer Incidence in an Area of Radioactive Fallout Downwind From the

Nevada Test Site, 251 J. A.MA 230 (1984).
28. Dr. Carl Z. Morgan, Dir. of Health Physics at the Oak Ridge National Laboratory.
29. See Allen, 588 F. Supp. at 369. Dr. Morgan described the Geiger-Muller counter, as

well as simple devices used to measure contamination on body surfaces.
30. 'Hot spots' are "small areas of noticeably higher fallout deposition in the same gen-

eral geographic areas." Id. at 305.
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everyday lives, became human dosimeters; the bodies of these people
were measuring radiation. Medically, it was known that certain radiation
doses produce skin reddening.31 Heavier radiation doses produce hair
loss.82 There are other physical manifestations of radiation exposure that
depend on the amount of exposure received.3 3 Many of our approximately
1500 clients reported body symptoms indicating exposures much heavier
than the averages the government reported. We used some of these cli-
ents as lead-off witnesses in the case.

This is merely indicative of the ingenuity that you have to use in trying
to develop evidence that has probative value in court. You can have sus-
picions, you can gather evidence about air pollution, radiation fallout, and
exposure to these things. Ultimately, if you want to build a tort case
based on damage to human beings, you have to not only have some kind
of measurements of what the exposures were, which are usually imprecise,
but you have to demonstrate from a causative standpoint that the harm
that the person sustained more likely than not was caused by the radia-
tion. You must have expert testimony to link the harm to the damage.
This is what is making these cases so challenging and difficult.

Another interesting case concerning the causation link is the Agent Or-
ange case,' concerning Dioxin and the Viet Nam veterans. Even though
the judge stated in one of his comments from the bench that there was no
way of proving that Dioxin harmed these Viet Nam veterans or their chil-
dren, the parties settled the case and they are now trying to determine
some kind of compensation system that will be based on the kind of cau-
sation that will satisfy the court. Part of the problem in this case which
makes it so complicated is the latency period.

Latency periods make the proof of causation enormously difficult. The
only way a lawyer can deal with these problems is to have medical experts
who rely on medical studies and the best medical knowledge of the time
regarding different latency periods and different physical manifestations.
For example, leukemia manifests itself in children in four or five years,
while the hard cancers' latency periods may be twelve, twenty, or thirty
years or longer.

In Allen, we were trying twenty-four representative cases against the
government.3 6 We had to demonstrate the causation link. According to
Judge Jenkins' opinion, we successfully demonstrated this link in ten

31. See id. at 326. See generally, J. GOFMAN, RADIATION AND HUMAN HEALTH (1981).
32. Allen, 588 F. Supp. at 326.
33. Id.
34. In re Agent Orange Product Liability Litigation, 635 F.2d 987 (2d Cir. 1979), cert.

de3ied, 454 U.S. a128 (1981).
35. 588 F. Supp. at 258.
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cases. 6 These cases concerned leukemia, breast cancer, and thyroid can-
cer. We had sufficient medical evidence indicating these organs were more
radiogenic, namely, more subject to radiation harm.7 The judge held that
there was insufficient evidence of causation in the remaining fourteen
cases."

Another factor which made the Allen case unusual was that a United
Nations Scientific Committee and a United States congressional commit-
tees" effectively did the discovery. The members of these investigating
committees were horrified at their findings and issued reports condemn-
ing the United States government for covering up and for the harm.40 The
government, however, may successfully argue sovereign immunity under
the Federal Tort Claims Acts as it did in the case concerning the uranium
miners.4 1 One view includes the idea that Congress did not intend for the
government to be liable (ven though current congressional members find
the conduct of the government reprehensible. It appears that the United
States Supreme Court will ultimately have to resolve this issue.

Nevertheless, as medical knowledge grows and becomes more sophisti-
cated, evidence becomes stronger. This will give lawyers and judges tools
and insights with which to deal with the causation problem. Through
medical advances we will be able to know more about the latency periods
relating to specific cancers. We will also be able to know more about how
to more precisely measure the consequences of radiation through
epidemiology.

Another difficulty with the Allen case concerned the coercive power of
the nuclear establishment in this country. The only witnesses we were
able to get were scientists whose colleagues considered them renegades. "

These scientists stepped forward and expressed opinions contrary to the
radiation establishment 'party line.'

I said in the beginning that I believe that the glory of the law over the
past centuries has been its resilience, its ability to grow, its ability to deal
with new problems. When I say that, however, it is not as though the law
is some brooding omnipresence. It can be resilient only if professors,
young lawyers who are gamblers, old lawyers who are foolish gamblers,

36. Id. at 447-48.
37. Id. at 421, table 15 (showing influence of radiation on various tissues).
38. Id. at 448.
39. See supra note 21 and accompanying text.
40. UNSCEAR Report, and BEIR-III Report, supra note 21.
41. Begay v. United States, 768 F.2d 1059 (9th Cir. 1985). See 28 U.S.C. §§ 2671-2680

(1982).
42. John Gofman, M.D., Emeritus Professor of Medical Physics, Donner Laboratory of

Medical Physics, University of California, Berkeley. Carl Johnson, M.D., Director of Health,
Jefferson County, Colorado. Harold Knapp, Jr., Staff Member, Systems Evaluation Division,
Institute of Defense Analysis.
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and judges, who are open-minded and hard working, try to grapple with
new problems and to come up with solutions that can withstand the test
of proof under our legal system.

Everywhere a person turns, subtle new legal problems regarding toxic
chemicals and radiation are appearing. Problems with statutes of limita-
tion, discovery, and proof arise. There are mixed verdicts and settle-
ments . 4 We are still groping. The results of this new adventure in the law
is not clear at all, certainly not when the United States Government is
the defendant. It is clear that private companies are skittish. An execu-
tive of one of the big petrochemical companies recently told me that his
company is very worried now about the past toxic chemicals that they
have released into the environment since the latency periods have not
elapsed. They are not sure that their insurance will cover it. A lot of these
companies, if they decide to continue producing some of these toxic
chemicals that the country may or may not need, are literally betting
their companies on the outcome. They are betting the company on the
uncertainty that they will not encounter a lawsuit and damages that
would be very extreme and very severe.

Former Secretary Udall entertained several questions audience mem-
bers presented.

Question one concerned the idea that each state take over the disposal
of the hazardous waste.

Answer: Well, that is one method that can be used to solve some of the
problems. Under common law the sovereign was immune. Congress, how-
ever, made some exceptions in the Federal Tort Claims Act, 44 thus al-
lowing people to sue the government.

The Federal Tort Claims Act passed in 1946, however, has a very am-
biguous provision regarding sovereign immunity. The first Allen case 45

saw the government make a motion to dismiss on the basis of government
immunity. The first big case that was decided under the Act was the
Dalehite case,' 6 the Texas City explosion and disaster in the late 1940's.
One of the older justices on the Supreme Court, who was attached to the
idea of government immunity, wrote the opinion. Two years ago, Chief
Justice Burger, who was one of the losing attorneys in the Dalehite case,

43. A number of companies are settling cases. See, Metropolitan Edison Co. v. People
Against Nuclear Energy, 460 U.S. 766 (1983); Kiick v. Metropolitan Edison Co., 784 F.2d
490 (3rd Cir. 1986); General Pub. Utils. Corp. v. United States, 745 F.2d 239 (3rd Cir. 1984),
cert. denied, 105 S. Ct. 1227 (1985); Stibitz v. General Pub. Utils. Corp., 746 F.2d 993 (3rd
Cir. 1984), cert. denied, 105 S. Ct. 1187 (1985); Pennsylvania v. General Pub. Utils. Corp.,
710 F.2d 117 (3rd Cir. 1983).

44. 28 U.S.C. §§ 2671, 2674 (1982).
45. Aien Y. United States, 527 F. Supp. 476 (D. Utah 1981).

46. Dalehite v. United States, 346 U.S. 15 (1953).
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breathed new vigor into that old case. 47 Attorneys are now waving
Dalehite and winning cases on sovereign immunity.

The second question concerned whether there is any movement in Con-
gress, in the event the case is lost, for Congress to compensate people.

Answer: Congress, prior to passing the Federal Torts Claims Act, had
handled hundreds of thousands of individual claims and it wanted to get
rid of them, so it passed the Federal Tort Claims Act.48 Congress did,
after the Texas City disaster, pass a law making modest payments to
those people." There have not been any instances of that since. Both the
trial judge in my Navaho uranium miner case and the appellate court said
the result was a tragedy. These poor, illiterate Indians were not told any-
thing. Both courts ended their opinions by saying Congress should do
something for these people."

The only instance, although this was not in a tort context, in which
Congress has passed legislation and set up a system that involves several
billion dollars concerns the Black Lung epidemic among coal miners."'
The coal miners did not get black lung disease because the United States
government did anything wrong; they got black lung working in private
coal mines. Then medical science came along and was able to determine
that this black lung disease is life-shortening and causes premature death
for these people. Congress, in a spurt of generosity, passed and set up a
Black Lung Program. Congress thought it was going to be something
small, but it grew and grew. Congress indicated they would not do it
again. I see no prospect that that will pass remedial legislation covering
specific cases.

Dean Chanin questioned the magnitude of the testing.
Answer: Well, that is something that is rather painful for me to discuss

because the government tested on Pacific Islands prior to acquiring the
Nevada test site. In fact, the reason the government moved testing to
Nevada was that Nevada was much more secure, namely, there could not
be Russian spy ships floating around. The government also saved billions
of dollars. Nevada was cheaper. They could test quicker and save a lot of
money. (They could have settled all of these cases with which I am in-
volved for a tiny fraction of what they saved with testing at the Nevada
site!)

Under the Federal Tort Claims Act, people who work for the govern-

47. Pennhurst State School & Hosp. v. Halderman, 465 U.S. 89 (1984).
48. 28 U.S.C. §§ 2671-2680 (1982).
49. Act of Aug. 12, 1955, Pub. L. No. 84-378, 69 Stat. 707.
50. Begay v. United States, 591 F. Supp. 991 (D.C. Ariz. 1984), aff'd, 768 F.2d 1059 (9th

Cir. 1985); Allen, 588 F. Supp. at 247.
51. Black Lung Benefits Act of 1972, 30 U.S.C. §§ 901-962 (1982).
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ment cannot sue the government.2 Soldiers cannot sue the government
concerning Agent Orange63 Those Viet Nam soldiers had to sue, class ac-
tion, the chemical companies that produced Agent Orange on orders from
the United States government." This is the type of situation that you
normally get when employees of the government cannot sue the primary
defendant. About ten years ago when Gerald Ford was President, there
was a story that a CIA agent whose name was Olsen, had been used as a
guinea pig on experiments with LSD.1 He dove out of a hotel window
and killed himself. When the facts came out, President Gerald Ford
picked up the phone, called the Attorney General, and said that this was
a shocking posture for the government to be in. He ordered that the gov-
ernment take care of that family, and within a matter of days, that case
was settled. Olsen worked for the federal government; under the Federal
Tort Claims Act, he could not sue the government. Because the President
reacted morally and decently, however, the case was settled.

One member of the audience asked Mr. Udall to comment on the Rea-
gan administration's attitude toward cases of this type.

Answer: The Reagan administration has taken an increasingly hard
line. One Assistant Attorney General made speeches to bar associations
commenting that if the government paid a hundred million dollars as a
way of righting a wrong that was committed on innocent civilians, it
would 'bankrupt' the country. The people in these little Nevada and Utah
towns, the Navaho Indian uranium miners, were not employees of the
government; they were civilians. When you spread radiation around, the
people most vulnerable are children, particularly unborn children. All the
people were utterly innocent. If we are simply going to wash our hands of
it, refuse morally or legally to take any responsibility, we are almost say-
ing that we cannot have a rational, nuclear world. In my view, if we are
going to try and make nuclear power work, we are going to have to deal
with the consequences of harm if there are accidents or radiation es-
capes? This raises a lot of moral, as well as legal, questions.

Another person raised the idea that the government was taking without
just compensation.

Answer: Well, you are being inventive. This, however, would not be a
cost-effective theory on which to pursue these types of suits. If you come
in with a new theory and a new thought that might work, and you and
the government know this, the government can bleed you to death by
taking a hard line. They will appeal and appeal and make discovery as

52. 28 U.S.C. §§ 1346(b), 2671, 2680 (1982).
53. 28 U.S.C. §§ 2671, 2680(j) (1982).
54. In re Agent Orange Product Liability Litigation, 635 F.2d 987 (2d Cir. 1979), cert.

denied, 454 U.S. 1i28 (1981).
55. See N.Y. Times, July 12, 1975, at Al, col. 1.
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costly as possible. The government can be brutal at times."
Frances Hallahan17 asked Mr. Udall to address the ramifications of

groundwater contamination from radiation and toxic chemicals in light of
congressional action.

Answer: Well, Congress is doing a fair job of trying to wrestle with this
problem-for example, the Superfund bill.5 The earlier bill was not very
effective." This may mean that we can deal more effectively with these
problems. Certainly a lot of these chemicals and radiation and other
products get into the drinking water, causing contamination and present-
ing serious problems. This will result in lawsuits. In a way, while the gov-
ernment sometimes sits and tries inconclusively to deal with the
problems, private lawyers who have a little guts and file environmental
lawsuits are sometimes acting like private attorney generals to force ac-
tion and to get something done.

56. Former Secretary Udall suggested that audience members might like to read United
States v. West Virginia, 764 F.2d 1028 (4th Cir. 1985) (the Buffalo Creek Disaster), and J.
EGGINGTON, THs POISONING OF MICHIGAN (1980).

57. Environmental Scientist. Old Dominion University (B.S., 1966); Southern Connecti-
cut State College (M.S., 1969); Yale University (M.F.S., 1980).

58. 42 U.S.C. §§ 6901-6991 (1982), as amended by Superfund Amendments &
Reauthorization Act of 1986, Pub. L. No. 99-499, 100 Stat. 1613 (1986).

59. 42 U.S.C. § 6901 (1982).
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