Recent Developments

This Article, covering the period of June 1, 1985 through May 31, 1986,
discusses important cases in the areas of Conflict of Laws, Employment
Law, Environmental Law, Equity Law, Juvenile Law, and Remedies Law.
The authors have made no attempt to discuss all the cases in each of
these areas. The limited scope of this Article allows for a brief discussion
of the more important cases or the cases that may be of interest to
practitioners.
I.

CONFLICT OF LAWS

The Eleventh Circuit Court of Appeals certified three questions concerning Georgia's choice of law rules to the Georgia Supreme Court.1 The
supreme court examined these questions in Menendez v. PerishableDistributors, Inc.2 Plaintiff-appellant, a passenger in a car driven by Pearson, was injured when Pearson lost control of the car and a tractor-trailer
truck, owned by Perishable Distributors, Inc. (Perishable) and driven by
Crowe, struck Pearson's car. Plaintiff, a Florida resident, filed suit against
Crowe and Perishable, Georgia residents, and Pearson, a Florida resident,
in the United States District Court for the Northern District of Georgia.
Menendez filed a concurrent suit against Pearson in Florida because the
district court had dismissed Pearson for lack of diversity.s
The suit against Pearson was settled prior to the proceedings in Georgia. As part of the settlement, Menendez executed a release in Florida
that forever discharged Pearson and all others from all claims arising
from the Georgia collision.4 When Perishable and Crowe learned of the
release, the district court allowed these defendants to amend their answers to include the release as an affirmative defense. The court ordered
Menendez to produce the settlement agreement and any other evidence
necessary to meet the defense of release."
The district court recognized that "Georgia law does not permit the
introduction of extrinsic evidence to explain the intent of the contracting
1.
2.
3.
4.
5.

Menendez v. Perishable Distrib., Inc., 744 F.2d 1551 (11th Cir. 1984).
254 Ga. 300, 329 S.E.2d 149 (1985).
Menendez, 744 F.2d at 1552.
Id.
Id.
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parties where the terms of a release are unambiguous."' The court, however, stated that Florida law controls the effect of the release and the
admissibility of extrinsic evidence to show the intent of the parties if
their interest is contrary to what appears in the document.7 The district
court, furthermore, granted a directed verdict to defendants.8 Plaintiff
appealed, and the Court of Appeals for the Eleventh Circuit certified
three questions to the Georgia Supreme Court.'
On the first question, the supreme court stated: "In Georgia, a release
is a contract."10 The substantive law that controls the effect of a release is
the law of the state where the release or contract was executed-in this
case Florida. The court was restating the general rule of lex loci
contractus."
The court examined the second question of which state's substantive
law controls the admission of evidence regarding the intent of the parties
when they executed the release in Florida and briefly discussed the general rules of lex loci contractus and lex fori.'5 The court stated that Florida law controls because evidence determining the intent of the parties
affects substantive rights, and the rule of lex loci contractus thus
applies."3
The Georgia Court of Appeals also examined the effect of choice of law
rules on a release in Edenfield v. Rogers.14 In Edenfield, plaintiff's car
collided with defendant while defendant was riding a Honda motorcycle.
Plaintiff filed suit claiming property damage. Defendant claimed that the
negligence of Honda and plaintiff caused his injuries and filed a counterclaim for his injuries."
Plaintiff appealed the trial court's denial of his motion for partial sum6. Id. (citing Henslee v. Houston, 566 F.2d 475, 479-80 (5th Cir. 1978); Crow v. Bowers,
204 Ga. 786, 786, 51 S.E.2d 855, 857 (1949); Griffin Hosiery Mills v. United Hosiery Mills, 31
Ga. App. 450, 451, 120 S.E. 789, 790 (1923)).
7. Id. at 1553.
8. Id. at 1552.
9. Id. at 1553. The authors will not discuss the third question because on certification
the Georgia Supreme Court stated that the answers to the first two questions rendered the
third question moot. 254 Ga. at 302, 329 S.E.2d at 152.
10. 254 Ga. at 301, 329 S.E.2d at 151 (citing Southern Bell Tel. & Tel. Co. v. Smith, 129
Ga. 558, 59 S.E. 215 (1907)).
11. Id. (relying on General Tel. Co. v. Trimm, 252 Ga. 95, 96, 311 S.E.2d 460, 462
(1984)).
12. Id. at 302, 329 S.E.2d at 151.
13. Id. Without discussion, Justice Gregory espoused the "'center of gravity'" theory
and suggested that analysis under this theory might lead to a different result. Id., 329
S.E.2d at 152 (Gregory, J., dissenting).
14. 174 Ga. App. 37, 329 S.E.2d 183 (1985).
15. Id. at 37, 329 S.E.2d at 183.
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mary judgment on defendant's counterclaim."' Plaintiff had relied on a
general release Rogers had executed in settlement of a different action
Rogers had brought seeking damages from American Honda Motor Co.,
Inc. and Honda Motor Co., Ltd. in the District Court for the Central District of California.
Plaintiff was not a party to the action in California or
7
to the release.'

The court of appeals looked to Georgia law to determine the effect of
the release on the present action because, as the court had previously
stated, "[t]he law of the lex loci delicti governs as to all substantive matters." 8 The court was not determining the validity of the release, nor was
it construing any terms of the release. Thus, the court did not consider
the law of California, where the release was executed. 9
The release acted as a release favoring all joint tortfeasors under Georgia law.20 The release was not ambiguous, nor was there a mistake of fact
that would avoid the release,2 1 The court of appeals determined that Official Code of Georgia Annotated section 23-2-22 did not apply since the
two elements necessary for a court to apply this equitable section were
not present.2 2 In this case, "the mistake of law [did] not give' '2 an unconscionable advantage to one of the parties to the instrument. 3
In Howard v. Doe,24 the Georgia Court of Appeals examined an insurance company's contention that the court must apply Tennessee law. Appellant's daughter was speeding and skidded off a Georgia road after losing control of the car.25 There was no actual contact with any other
vehicle. No eyewitness to the collision recalled seeing any other vehicles
even though one person testifying recalled seeing another vehicle in the
vicinity prior to the collision.2 Appellant's son was injured, and appellant
brought suit against John Doe claiming this unknown driver "was the sole
and proximate cause of the accident .... ,,27
16. Id., 329 S.E.2d at 184.
17. Id., 329 S.E.2d at 183.
18. Id. at 38, 329 S.E.2d at 184 (citing Ohio S. Express Co. v. Beeler, 110 Ga. App. 867,
868, 140 S.E.2d 235, 236 (1965)).
19. Id. at 37-38, 329 S.E.2d at 184.
20. Id. at 38, 329 S.E.2d at 184 (quoting Zimmerman's, Inc. v. McDonough Constr. Co.,
240 Ga. 317, 319, 240 S.E.2d 864, 866 (1977)).
21.

Id. (quoting Lokas v. Greer, 169 Ga. App. 537, 538, 313 S.E.2d 725, 726 (1984)).

22. Id. O.C.G.A. § 23-2-22 (1982) provides: "An honest mistake of the law as to the effect
of an instrument on the part of both contracting parties, when the mistake operates as a
gross injustice to one and gives an unconscionable advantage to the other, may be relieved
in equity." Id.
23. 174 Ga. App. at 38, 329 S.E.2d at 184.
24. 174 Ga. App. 415, 330 S.E.2d 370 (1985).
25. Id. at 416, 330 S.E.2d at 371.
26. Id.
27.

Id. at 415, 330 S.E.2d at 370.
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All the occupants of appellant's car resided in Tennessee and were covered by a Tennessee insurance policy. Royal Insurance Co. carried Howard's uninsured motorist coverage.2 The trial court granted Royal's motion for summary judgment.2 9
In affirming the trial court's grant of Royal's motion for summary judgment, the Georgia Court of Appeals agreed with Royal's contention that
Tennessee law applied, but remarked that the result would be the same,
on these facts, under Georgia law. 0 The insurance contract was executed
in Tennessee, delivered in Tennessee, contained nothing to indicate that
a court should apply any other state's law, and was not contrary to Georgia public policy.31 Georgia conflict of law rules require that the law of the
place where the contract is delivered control.32 On these facts, Tennessee
law controlled, and absent the requisite physical contact, appellant
could
3
not recover under the Tennessee uninsured motorist provision.
To decide the questions presented, the Georgia Court of Appeals, in
Aetna Casualty & Surety Co. v. Westinghouse Electric Co.," presumed
that Pennsylvania law and Georgia law were the same.3 The court noted
that both states' courts had recognized that subrogation is an equitable
doctrine used to prevent injustice.3 The company's right of subrogation,
however, was not "of 'controlling materiality' ,,37
in the determination of
the issues in the case."
Westinghouse contended the court should apply Pennsylvania law to
the substantive issues and Georgia law to any procedural issues.3 9 The
28. Id.
29. Id. at 416, 330 S.E.2d at 371.
30. Id. TENN. CODE ANN. § 56-7-1201(e)(1) (Supp. 1985) requires "actual physical contact" for recovery under the uninsured motorist provision. Id. O.C.G.A. § 33-7-11(b)(2)
(Supp. 1986) requires "actual physical contact" unless there is a corroborating witness,
other than the claimant, to the accident, to recover under the uninsured motorist provision.
Id. In this case there were no corroborating witnesses other than claimant. 174 Ga. App. at
416, 330 S.E.2d at 371. But cf. Johnson v. National United Fire Ins. Co., 177 Ga. App. 204,
338 S.E.2d 687 (1985) (striking can be a force setting in motion a chain of events leading up
to the physical contact with an object).
31. 174 Ga. App. at 416, 330 S.E.2d at 371. Cases define "contrary to public policy" as
"prejudice to the public interest." Id. (quoting Terry v. Mays, 161 Ga. App. 328, 329, 291
S.E.2d 44, 45 (1982)).
32. Id. (quoting Casey Enters., Inc. v. American Hardware Mut. Ins. Co., 655 F.2d 598,
602 (5th Cir. 1981)).
33.

Id.

34. 176 Ga. App. 748, 337 S.E.2d 390 (1985).
35. Id. at 753, 337 S.E.2d at 395.
36. Id. (citing Dominski v. Garrett, 276 Pa. Super. 18, 25, 419 A.2d 73, 76-77 (1980) and
Argonaut Ins. Co. v. C & S Bank, 140 Ga. App. 807, 810, 232 S.E.2d 135, 138 (1976)).
37. Id.
38.

Id.

39. Id. at 752, 337 S.E.2d at 394.
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court, after reiterating the distinctions among lex loci delicti, lex
contractus, and lex Jori, determined that because the parties had
presented any evidence that the laws of Georgia and Pennsylvania
fered regarding the issues in the case, it would presume the laws were
40
same.
II.

477
loci
not
difthe

EMPLOYMENT LAW

In Roberson v. Tanner,4 1 the Georgia Court of Appeals examined an
initial ruling disqualifying Roberson from receiving unemployment compensation because he unjustifiably quit his job.42 Bickerstaff Clay Products Co. (Bickerstaff), in Smyrna, had informed Roberson when they
hired him that he was responsible for providing his own transportation to
work. While returning home on his third day of work, Roberson was involved in a collision that was not his fault, and his car was no longer
operable. 43 Roberson informed Bickerstaff of the problem and made unsuccessful efforts to obtain transportation. Roberson attempted to convince Bickerstaff to hold his job open until the insurer replaced or repaired his car. Bickerstaff, however, informed Roberson that the job
44
could not be held open.
Initially, Roberson was completely disqualified from receiving benefits.46 On an administrative appeal, a hearing officer modified Roberson's
complete disqualification.' 6 The hearing officer found that the reason for
the discharge warranted five weeks of disqualification from benefits. The
hearing officer commented that when an employee fails to arrange transportation, it is the employee's fault, and an "'employer cannot be faulted
for not holding the job open after he had been absent three of four
days.' ,,47
The Employment Security Agency's Board of Review and the
superior court affirmed the hearing officer's decision.' 8
On the discretionary appeal to the court of appeals, the court quoted
the Official Code of Georgia Annotated section 34-8-158(2). 4 1 The court
40. Id. at 753, 337 S.E.2d at 394-95.
41. 174 Ga. App. 128, 329 S.E.2d 210 (1985).
42. Id. at 129, 329 S.E.2d at 211.
43. Id. at 128, 329 S.E.2d at 211.
44. Id. at 129, 329 S.E.2d at 211.
45. Id.
46. Id.
47. Id. (quoting administrative hearing officer).
48. Id.
49. O.C.G.A. § 34-8-158(2) (Supp. 1986). This statute provides:
An individual shall be disqualified for benefits: . ., For the week or fraction
thereof in which he has filed an otherwise valid claim for benefits after he has
been discharged or suspended from work with his most recent employer for failure
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stated that the employee has the responsibility of providing transportation to work unless the employer has the duty of providing transportation
through contract or custom.50 The employee is also charged with 'fault,'
essential to appropriate disqualification"' when he fails to provide transportation, even though he may not be at fault for this failure.2
The court of appeals, applying these principles to this case, affirmed
the superior court's modification of Roberson's disqualification and refused to sanction "no-fault unemployment," leaving this to the legislature.5 s Even though the accident was not Roberson's fault, his failure to
provide transportation made him chargeable with 'fault,' and, thus, his
disqualification from receiving benefits for five weeks was the appropriate
penalty."
Presiding Judge McMurray's dissent stressed the 'fault' concept and
questioned how an employee, like Roberson, could be charged with 'fault'
when the only reason he could not get to work was because of an accident
that was not his fault. 5 Judge McMurray stated that another approach
might provide a more palatable theory for denying benefits under these
circumstances. Roberson was unavailable for work, and it is not necessary
to find 'fault' to deny benefits because of unavailability. A person, however, should not be disqualified merely because of inability to provide
transportation.ss
The Georgia Supreme Court discussed factors that distinguish voluntary and involuntary separation in Haggins v. Employees' Retirement
System of Georgia." In Haggins, plaintiff-appellant filed for a writ of
mandamus to compel defendant-appellee "to pay him involuntary-separation retirement benefits."55 The Georgia Department of Public Education
employed Haggins for approximately twenty-five years. Haggins was a
to obey orders, rules, or instructions or for failure to discharge the duties for
which he was employed and for not less than four weeks and not more than 11
weeks which immediately follow the week in which the valid claim was filed as
determined in the case by the Commissioner according to the seriousness of the
offense, not counting the waiting period; ....

Id.
50. 174 Ga. App. at 129, 329 S.E.2d at 212 (citing Huiet v. Wallace, 108 Ga.App. 208,
211, 132 S.E.2d 523, 526 (1963)).
51. Id.
52. Id. (citing Smith v. Caldwell, 142 Ga. App. 130, 133, 235 S.E.2d 547, 550 (1977);
Millen v. Caldwell, 253 Ga. 112, 113, 317 S.E.2d 818, 820 (1984)).
53. Id. at 130, 329 S.E.2d at 212.
54. Id.
55. Id. at 131, 329 S.E.2d at 212-13 (McMurray, PJ., dissenting).
56. Id., 329 S.E.2d at 213.
57. 255 Ga. 352, 338 S.E.2d 1 (1986).
58. Id. at 352-53, 338 S.E.2d at 2.
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stock worker with a history of misconduct while on the job." He was suspended in November 1981, and the employer warned him that he would
not tolerate Haggins' misconduct. In March 1982, the employer terminated Haggins' employment for his continued misconduct. Haggins received a notice of his right to appeal his termination, but Haggins did not
pursue this right. Haggins appealed a jury verdict that he was not involuntarily separated. 0°
The Georgia Supreme Court stated that evidence supported the jury's
finding of voluntary separation and affirmed the jury's findings."' The
court quoted Official Code of Georgia Annotated section 47-2-2(d),"'
which became effective January 1, 1985, as support for the jury findings.
Employees terminated for any reasons listed in this section are not entitled to retirement benefits based on "'involuntary separation from employment without prejudice pursuant to Code Section 47-2-123.' "M
The court also cited its decision in Employees['] Retirement System of
Georgia v. Almgren.",65 In Almgren, counsel had presented the argument
that an employee was not involuntarily separated if the employee's actions caused his discharge. The court stated that evidence supported a
finding of involuntary separation or voluntary separation, implying approval of this argument."O
Because the jury found that Haggins was involuntarily separated, he
was unable to take advantage of Official Code of Georgia Annotated section 47-2-123(c)(2).67 Haggins, therefore, would have to wait until he was
59. Id. at 353, 338 S.E.2d at 2. His misconduct included tardiness, absence during working hours, insubordination, and harassment of fellow workers. Id.
60. Id.
61. Id. at 354, 356, 338 S.E.2d at 3-4.
62. O.C.G.A. § 47-2-2(d) (Supp. 1986). This statute provides:
An employee may be discharged from employment pursuant to the requirements
of this Code section for insubordination, irresponsible performance of duties, malingering, neglect of duty, or unsatisfactory performance of duties in a willful manner, or for any combination of such reasons. Any employee so discharged from
employment shall not be entitled to and shall not receive a retirement benefit
based on involuntary separation from employment without prejudice pursuant to
Code Section 47-2-123.

Id.
63.
64.
65.
66.
67.

255 Ga. at 354, 338 S.E.2d at 2-3 (quoting O.C.G.A. § 47-2-2(d) (Supp. 1986)).
235 Ga. 368, 219 S.E.2d 749 (1975).
255 Ga. at 354, 338 S.E.2d at 3 (citing Almgren).
Id. (discussing Almgren).
O.C.G.A. § 47-2-123(c)(2) (Supp. 1986) provides:
Any member who is at least 60 years of age upon disability retirement, involuntary separation from employment without prejudice, or death shall receive the
equivalent of a service retirement allowance. Any such member who is under 60
years of age shall receive, as appropriate, a disability allowance, allowance in case
of invoiuntary separation from employment without prejudice, or death allowance,
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sixty years old to receive retirement benefits.68
III.

ENVIRONMENTAL LAW

The Environmental Law section of this Article includes land use and
zoning questions. Georgia courts had several opportunities to address
these types of questions during the survey period.
In Galaxy Carpet Mills, Inc. v. Massengill,69 plaintiff-homeowners
lived near defendant's carpet dye plant. The plant, located in a predominantly residential area, had operated with no problems for approximately
twelve years.70 In January 1983, defendant-appellant began to operate
coal-fired boilers to produce energy at the plant. The boilers emitted
large amounts of ash and soot and produced loud, offensive noises. Plaintiffs claimed the soot, ash, and noise interfered with their use and enjoy72
7
ment of their property. ' Defendant appealed plaintiffs' jury verdict.
Defendant claimed that because the boilers were operated under a permit issued by the Environmental Protection Division pursuant to Official
Code of Georgia Annotated sections 12-9-1 to -23, 73 they could not be
judged a nuisance.74 The Georgia Supreme Court stated that "'[nothing
that is legal in its erection can be a nuisance per se.' -17 The court further
noted that the location of a lawful business in a residential area can "become a nuisance per accidens (a nuisance by reason of circumstances and
surroundings) ....
"76
The court distinguished this case from GeorgiaRailway & Banking Co.
v. Maddox7 7 by stating that the carpet dye plant did not have a legislative
sanction and was not of a public nature. 8 The legislature did not place
the carpet dye plant in this area by granting a franchise, nor did the car-

which shall consist of: . . . In the case of a member with at least 20 years of service, the service retirement allowance which would have been payable upon service
retirement at age 60 had the member continued in service to age 60 without further change in compensation; ....

Id.
68.
69.
70.
71.
72.
73.
74.
75.
76.
S.E.2d
77.
78.

255 Ga. at 354, 338 S.E.2d at 3.
255 Ga. 360, 338 S.E.2d 428 (1986).
Id. at 360, 338 S.E.2d at 429.
Id.
Id.
O.C.G.A. §§ 12-9-1 to -23 (1982).
255 Ga. at 360, 338 S.E.2d at 429.
Id. (quoting Bacon v. Walker, 77 Ga. 336, 336(a) (1886)).
Id. at 360-61, 338 S.E.2d at 429 (quoting Griffith v. Newman, 217 Ga. 533, 537, 123
723, 726 (1962)).
116 Ga. 64, 42 S.E. 315 (1902).
255 Ga. at 361, 338 S.E.2d at 429-30.
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pet dye plant serve a function benefitting the public, such as a railroad. 79
In one additional contention offered in support of its motion for a directed verdict, defendant claimed that plaintiffs could challenge the issuing of the permit to operate the boilers in Environmental Protection Division administrative proceedings.80 The court, however, noted that
defendant could operate boilers within the recommended limits and still
be a nuisance by virtue of the soot and ash deposited on plaintiffs' property. Environmental Protection Division administrative proceedings,
therefore, "[did] not provide the appellees with an adequate remedy."8 1
In Seaboard System Railroad v. Bankester,8 2 the Georgia Supreme
Court reversed the trial court's granting of an injunction that enjoined
construction of a 'piggyback' facility in the Cabbagetown Historic District.88 Seaboard System Railroad (Seaboard) applied for a special use
permit, wanting to convert a railswitching yard to a 'piggyback terminal.'
In addition, Seaboard filed applications for rezoning of needed nearby
property.8 ' Pursuant to city zoning procedures, the city zoning administrator prepared proposed ordinances for the permit and rezoning.85 The
councilman for the district proposed the ordinance for rezoning.86 The
city council approved the proposed ordinances, but Atlanta Mayor Andrew Young vetoed the three ordinances. Councilman Finley reintroduced
the ordinances, the city council approved the ordinances, and Mayor
7
Young signed them into law.8
Residents of the Cabbagetown Historic District filed suit contending
that the city council had not followed the city code's procedural requirements for approval of special permits." The trial court found that two
sections of the city codea9 conflicted and that section 16-25.003(4) controlled when the issue was special use permits.90 According to the trial
court, section 16-25.003(4) barred council members "from proposing an
ordinance for a special use permit within 24 months after 'substantially

79. Id.
80. Id., 338 S.E.2d at 430.
81. Id.
82. 254 Ga. 455, 330 S.E.2d 700 (1985).
83. Id. at 456, 330 S.E.2d at 702.
84. -Id. at 455, 330 S.E.2d at 702.
85. Id. at 455-56, 330 S.E.2d at 702.
86. Id. at 456, 330 S.E.2d at 702. The councilman for this district was Morris Finley. Id.
87. Id.
88. Id. at 456-58, 330 S.E.2d at 702-04.
89. These sections are: ATLANTA, GA., Cons ch. 25 § 16-25.003 (4) (1980) and ch. 27 § 1627.002 (3) (1980). The text of these sections can be found in 254 Ga. at 456-58, 330 S.E.2d at

702-04.
90. 254 Ga. at 458, 330 S.E.2d at 704.
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the same application' for a special use permit has been denied."'
The Georgia Supreme Court disagreed that the two sections conflicted."' The court noted that the policy behind the code sections was to
allow the city council to control its calendar and to prohibit property
owners, whose petitions had been denied, from continually reapplying
and clogging the council's calendar.93 The court noted that a council
member proposed the ordinances in this case, therefore, the twenty-four
month waiting period did not apply. The court did not believe that the
city council intended to bind its own hands in proposing ordinances for
special use permits or rezoning."4
In granting the special use permit to Seaboard, the city council placed a
condition on the permit, prohibiting "'the transport and the handling of
toxic and hazardous materials as defined by Federal law at the site of the
piggyback facility . ., .'96 The trial court enjoined enforcement of the
conditioned special use permit until Seaboard obtained a determination
that the "condition conformed to Federal law." 96
The supreme court stated that its interpretation of 49 U.S.C. §
1811(b) 97 differed from the trial court's interpretation. The court could
find nothing requiring prior federal agency approval before a local condition on a special use permit could become effective." The supreme court
determined the trial court erred by enjoining the enforceability of the
conditioned special use permit and reversed the trial court's decision.9
In another rezoning case, Sellars v. Cherokee County,0 0 plaintiff-Sellars applied to have a 1.55-acre lot in Cherokee County rezoned.10 1 Sellars
91. Id.
92. Id.
93. Id. at 459, 330 S.E.2d at 704.
94. Id.
95. Id., 330 S.E.2d at 705 (quoting the condition).
96. Id. at 460, 330 S.E.2d at 705.
97. 49 U.S.C. § 1811(b) (1982) provides:
Any requirement, of a State or political subdivision thereof, which is not consistent with any requirement set forth in this chapter, or in a regulation issued under
this chapter, is not preempted if, upon the application of an appropriate State
agency, the Secretary determines, in accordance with procedures to be prescribed
by regulation, that such requirement (1) affords an equal or greater level of protection to the public than is afforded by the requirements of this chapter or of
regulations issued under this chapter and (2) does not unreasonably burden commerce. Such requirement shall not be preempted to the extent specified in such
determination by the Secretary for so long as such State or political subdivision
thereof continues to administer and enforce effectively such requirement.

ld.
98.
99.
100.
101.

254 Ga. at 460, 330 S.E.2d at 705.
Id.
254 Ga. 496, 330 S.E.2d 882 (1985).
Id. at 496, 330 S.E.2d at 882-83.
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wanted to build a real estate office and needed the property rezoned from
residential to neighborhood commercial. Roads and vacant land bounded
this property. A commercial use, located across the street, had been commercial prior to the adoption of the 1969 zoning ordinance.' °0 Sellars' unrebutted testimony included: (1) That his property would be worth an
additional $40,000 if rezoned; (2) that his purchase price for the property
was $28,000; and (3) that residential zoning was an undesirable use for
the property.'10 He presented signatures of 197 neighborhood property
owners who favored rezoning. A civil engineer testified that the rezoned
property would cause no traffic problems. On Georgia Highway 140, a
quarter of a mile from Sellars' property, a number of commercial uses
existed. Prior to Sellars' purchase, the property had been used as a flea
market.'"
The trial court, analyzing the zoning issue according to the supreme
court's criteria established in Guhl v. Holcomb Bridge Road Corp.,'° affirmed the county commissioner's denial of Sellars' application for rezoning.'" The Georgia Supreme Court reversed the trial court stating: "The
applicant is entitled to have the application scrutinized in light of the
character of the land in question and the impact of the zoning decision
upon property owners' rights."'' 7 Otherwise, the applicant is denied due
process.'°0
The supreme court noted that there was insufficient evidence of public
interest in preserving the residential zoning of the property. Without rezoning, evidence showed that Sellars would suffer "substantial
hardship."' 1 9
In Department of Transportationv. City of Atlanta,1 0° a case which
received a large amount of media attention, the Georgia Supreme Court
addressed the controversy surrounding construction of the Presidential
Parkway and condemnation of city interests in Atlanta-area parks. The
supreme court affirmed the dismissal of a condemnation petition concerning city interests in four parks, and the court affirmed in part and reversed in part the lower court's permanent injunction barring further
1
construction on the Presidential Parkway.
102.
103.
104.
105.
106.
107.
108.
109.
110.
discuss
111.

Id., 330 S.E.2d at 883.
Id.
Id. at 496-97, 330 S.E.2d at 883.
238 Ga. 322, 232 S.E.2d 830 (1977).
254 Ga. at 497, 330 S.E.2d at 883.
Id., 330 S.E.2d at 884.
Id.
Id. at 497-98, 330 S.E.2d at 884.
255 Ga. 124, 337 S.E.2d 327 (1985). Due to the scope of this Article, the authors will
only a small portion of this opinion.
Id. at 125, 337 S.E.2d at 329.
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The Presidential Parkway was proposed as a limited access highway
traversing parts of four Atlanta-area parks.11 Initially, the city of Atlanta
transferred parts of the four parks to the Department of Transportation
(DOT). In a prior decision, the court had held that the deed was void
"because of 'the very existence of the conflict of interest.' ,,3 Shortly
thereafter, the Atlanta City Council authorized a second transfer of portions of the parks. The ordinance authorizing these transfers imposed
several restrictions, and the deed contained a possibility of reverter that
would become effective if any one of the restrictions was violated. 11 4 DOT
accepted the deed with objections.11 Mayor Andrew Young and Commissioner Tom Moreland executed an agreement stating that DOT had the
right to condemn the possibility of reverter, among other interests, that
the city reserved in the deed. The next day, DOT filed a petition to condemn the possibility of reverter and the additional interests the city had
retained.'
The trial court granted a motion to intervene, dismissed the petition
for condemnation, voided the land transfer, and issued a permanent injunction barring further construction on the Parkway.1 ' The trial court
also found that res judicata did not bar any portion of this action. s
The supreme court noted two prior decisions'" which mandated that
the city follow certain procedures prior to alienating land dedicated for
use as a city park."10 The four parks in question had been expressly dedicated to be used as city parks and that particular use continued. Thus,
the city had to follow the mandated procedures prior to alienating the
parklands."2
The court also said that Official Code of Georgia Annotated section 3637-6.1,12s alone, did not bar the land transfer.1 2 ' The court, however,

112. Id.
113. Id. (quoting Department of Transp. v. Brooks, 254 Ga. 303, 317, 328 S.E.2d 705, 717
(1985)).
114. Id.
115. Id.
116. Id. at 125-26, 337 S.E.2d at 329.
117. Id. at 126, 337 S.E.2d at 329.
118. Id. at i27, 337 S.E.2d at 330.
119. Id. (citing City Council v. Newsome, 211 Ga. 899, 89 S.E.2d 485 (1955) and Harper
v. City Council, 212 Ga. 605, 94 S.E.2d 690 (1956)).
120. Id., 337 S.E.2d at 330-31.
121. Id.
122. O.C.G.A. § 36-37-6.1 (Supp. 1986) provides:
(a) This Code section shall be applicable to incorporated municipalities of the
State of Georgia having a population of more than 300,000 according to the
United States decennial census of 1960 or any future such census.
(b) All such municipalities shall have authority to sell, exchange, or otherwise dispose of any real or personal property comprising parks, playgrounds, golf courses,

1986]

RECENT DEVELOPMENTS

485

stated: "[The statute] does incorporate the bar established in the conditions included in the deeds granting the parks to the city and the bar
established by the dedication and the public's acceptance of the parks in
question.' ' 24 The basis for the court's decision on the land transfer appears to rest on the idea that it is up to the citizens of the community to
determine whether parks, which benefit all, should be sold if the legislature statutorily prohibits the sale.'2 5
IV. EQUITY

In Georgia Public Service Commission v. Southern Bell,"' Southern
Bell had filed for a rate increase. The Georgia Public Service Commission
(Commission) ordered rates suspended for five months and conducted evidentiary hearings.12 7 The Commission granted a smaller increase than
Southern Bell had requested.""
Pursuant to Official Code of Georgia Annotated section 50-13-19,12s
Southern Bell filed for a review of the Commission's order. Shortly thereafter, Southern Bell filed for an injunction, pending trial, claiming that it
would suffer irreparable harm if the injunction was not granted. 3 0 The
superior court, finding that Southern Bell would be irreparably harmed if
swimming pools, or other like property used primarily for recreational purposes,

provided that nothing in this Code section shall have the effect of authorizing
alienation where such would be in derogation of rights, duties, and obligations

imposed by prior deed, contract, or like document of similar import or where such
alienation would cause divesting of title to a park, playground, golf course, swimming pool, or other like property that had been dedicated to public use and not
subsequently abandoned.
(c) All such municipalities shall have authority to lease out and grant easements
over property used primarily for recreational purposes to others consistent with
general park and recreational purposes for a period not exceeding 50 years and for
a valuable consideration. Any such recreational property which was formerly used
for annual regional fair purposes but is no longer so used may be leased by any
such municipality to one or more private entities for terms of not more than 50
years each for development and use as motion picture and television production,
processing, and related facilities together with all such support and service facilities as are necessary or convenient to such use.
Id.
123.
124.
125.
Harper
126.
127.
128.
129.
130.

255 Ga. at 128, 337 S.E.2d at 331.
Id.
Id. (discussing City Council v. Newsome, 211 Ga. 899, 89 S.E.2d 485 (1955) and
v. City Council, 212 Ga. 605, 94 S.E.2d 690 (1956)).
254 Ga. 244, 327 S.E.2d 726 (1985).
Id. at 244, 327 S.E.2d at 727.
Id.
O.C.G.A. § 50-13-19 (1982).
254 Ga. at 244, 327 S.E.2d at 727.
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an appellate court determined the Commission's order was capricious and
arbitrary, entered an interlocutory injunction.'13 The Commission, in its
appeal, challenged 3the
availability of the injunctive relief the superior
1 2
court had granted.

The Georgia Supreme Court noted that prior to the Commission proceedings becoming subject to the Administrative Procedures Act, "orders
of the Commission were challenged by filing a suit in equity in the superior court to enjoin enforcement of the Commission's orders.' 1 3 3 Pres-

ently, however, pursuant to Official Code of Georgia Annotated section
50-13-19, challengers of the Commission's orders must file an appeal of
the orders. 3 4 Since a right of review is statutorily available, equitable relief is precluded."'
Southern Bell further contended that the remedy provided by Official
Code of Georgia Annotated section 50-13-19 was inadequate, and, thus, a
court of equity could intervene. "1 6 The supreme court disagreed stating:
"[W]e cannot say it fails to provide an adequate remedy for Southern
Bell in this case'
13
injunction.

37

and reversed the superior court's granting of an

In Wells v. Mullis, 3 9 the Georgia Supreme Court addressed the issue of
whether this case was a suit in equity to which the three-year statute of
limitations would apply. 4 0 Mullis was injured in an automobile collision.
Mullis' wife, as his next friend, filed suit in 1968 against defendantWells."' Mullis' attorney accepted several payments made by Wells pursuant to an agreement between Wells and Mullis. The agreement also had
a provision for Mullis to take judgment on the suit so that if Wells defaulted on the agreement, Mullis could execute the judgment." A jury
returned a verdict against Wells in July 1968, but Wells had no actual
notice of this. The court entered judgment on this verdict on September
10, 1971."

Wells continued making the payments, and Mullis and his attorney accepted the payments. In May 1975, a year after Wells' final check,
131.
132.
133.
134.
135.
136.
137.
138.
139.
140.
141.
142.
143.

Id.
Id. at 245, 327 S.E.2d at 728.
Id.
Id. at 246, 327 S.E.2d at 728.
Id.
Id. at 247, 327 S.E.2d at 730.
Id. at 247-48, 327 S.E.2d at 730.
Id. at 248, 327 S.E.2d at 730.
255 Ga. 426, 339 S.E.2d 574 (1986).
Id. at 427, 339 S.E.2d at 575.
Id. at 426 n.1, 339 S.E.2d at 574 n.1.
Id. at 426-27, 339 S.E.2d at 574-75.
Id. at 427, 339 S.E.2d at 575.
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marked 'paid in full' but not cashed, another attorney for Mullis notified
Wells of the judgment.1 44 The court had issued and entered a writ of fieri
46
facias, but there was no showing of service on Wells or his property.
Mullis instituted a garnishment proceeding in April 1984, and the court
overruled Wells' traverse because it could not set aside another county
1 47
court's judgment.'14 The court of appeals affirmed.
The supreme court determined that this was a suit in equity.1 48 The
suit, however, could not be timely maintained as a suit to "set aside a
judgment for fraud, accident or mistake . . .," 49 but could be a suit to
enjoin the enforcement of an allegedly satisfied judgment, to which a
timely action could be maintained to set it aside. 50 The supreme court
held: "[A] suit in equity to enjoin enforcement of a judgment which allegedly has been satisfied by settlement after institution of the litigation,
and payment of the agreed amount, is not barred by the three-year statute of limitations set forth in OCGA § 9-11-60(f)." ' 5' The court further
stated that the breach of contract four-year statute of limitations did not
bar the suit.'52 The court commented on the inequity of allowing the

holder of a judgment to wait until the statute of limitations has run
before attempting to enforce the judgment and, thus, avoiding the defense of satisfaction. 53 The holder of a judgment has the duty to mark a
judgment satisfied. If the holder fails to mark the judgment satisfied, the
debtor can defend with the defense of satisfaction.'"
The supreme court, in Hanson v. First State Bank & Trust,155 held
that a court of equity has discretion to call for special verdicts from a jury
without abrogating its responsibilities.'" Although there is no constitutional"'7 or statutory'5 right to a jury in equity because former Georgia
Code Annotated section 37-1104 was omitted from the Official Code of
144. Id.
145. Id.
146. Id.
147. Id.
148. Id.
149. Id. at 428, 339 S.E.2d at 575.
150. Id.
151. Id., 339 S.E.2d at 576; O.C.G.A. § 9-11-60(f) (Supp. 1986). The legislature amended
this section effective July 1986 with the following changes: (1) a provision for service was
added; (2) motions rather than complaints or proceedings must be made to set aside judgment). Act of Mar. 26, 1986, No. 1209 § 1, 1986 Ga. Laws 294, 297.
152. 254 Ga. at 428, 339 S.E.2d at 576.
153. Id.
154. Id.
155. 254 Ga. 235, 327 S.E.2d 730 (1985).
156. Id. at 236, 327 S.E.2d at 731.
157. Id. (citing Williams v. Overstreet, 230 Ga. 112, 195 S.E.2d 906 (1973)).
i58. Id. (citing Cawthon v. Douglas County, 248 Ga. 760, 286 S.E.2d 30 (1982)).
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Georgia Annotated, a jury can be used as a fact-finding body.' 5 ' The court
must "apply the facts to the law . . .,,e so that equitable results may
prevail.
Generally, fact findings and legal conclusions are not required in a jury
trial. The court can adopt the findings of the jury and apply the facts to
the law."' When the court tries a case, however, Official Code of Georgia
Annotated section 9-11-52 1' usually requires findings of facts and conclusions of law.168 The supreme court extended the application of Official
Code of Georgia Annotated section 9-11-52 to cases tried by a court of
equity stating: "'An intelligent review of the merits of this appeal is precluded without explanatory findings of fact by the trial judge ....
and vacated and remanded the judgment to the trial court.111
V.

JUVENILE LAW

The Georgia Supreme Court, in In re White,'" overruled Colsonv. Huber'67 to the extent that the court in Colson held that it is against public
policy to permit a mother's testimony regarding her child's illegitimacy. 68
In the present case, Jesse Julian White filed a petition for legitimation.
The mother executed an affidavit of consent, identifying White as the fa-

159. Id, Former GA. CODE ANN. § 37-1104 (Harrison 1979) provided:
In trial of any proceedings for equitable relief, upon the request of either party to
said cause, made after the same is called for trial and before the beginning of the
introduction of evidence, the presiding judge shall instruct and require the jury to
find a special verdict of the facts only, and shall inform the jury what issues of
fact are made by the pleadings. Upon the special verdict of facts, so rendered, the
presiding judge shall make a written judgment and decree in said cause under the
law applicable to the same.
Id.
160. 254 Ga. at 236, 327 S.E.2d at 731.
161. Id.
162. O.C.G.A. § 9-11-52 (1982) in pertinent part provides:
(a) When necessary; effect. In all actions in superior court tried upon the facts
without a jury, except actions involving only uncontested divorce, alimony, and
custody of minors, the court shall find the facts specially and shall state separately
its conclusions of law thereon, and judgment shall be entered pursuant to Code
Section 9-11-58; ....
Id.
163. Id.
164. 254 Ga. at 236-37, 327 S.E.2d at 731 (quoting Motes v. Stanton, 237 Ga. 440, 228
S.E.2d 831 (1976)).
165. Id. at 237, 327 S.E.2d at 732.
166. 254 Ga. 678, 333 S.E.2d 588 (1985).
167. 74 Ga. App. 339, 39 S.E.2d 539 (1946).
168. 254 Ga. at 679, 333 S.E.2d at 589 (citing Colson).
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ther. White, in an attempt to "deal honestly with the court,"'" filed an
action to set aside the legitimation judgment when he discovered that the
mother was married at the time of conception of the child."70 The petition
alleged that although no fraud was intended, the mother's consent was a
mistake since the child had a legal father,1 7 ' and that the mother's denial
of the child's legitimacy violated public policy."72 Although White filed

the petition, he continued
to desire that the child be declared his "legiti3
mate offspring.""7
The court affirmed the order setting aside the legitimation judgment,
but only on the issue of mistake. The court held that the 'legal father,' as
a party of interest, must be served. The court stated, however, that once
legal service was instituted, White could reinstate the proceeding."'
Regarding the public policy issue, the court pointed out that the 'legal
father' had never known nor supported the child, that both the mother
and White stated that White was the biological father, and that White
wished to support the child and give it his name. "Public policy cannot be
so narrow as to stand as an obstacle for such a worthwhile effort.""11 5 The
court thus held that the mother's identification in court of the biological
father was admissible and overruled Colson on that public policy issue. 76
During the survey period, the Georgia Supreme Court in In re
M.A.F.,"' decided whether a child could be taken from appellant and
placed in a foster home by the County Department of Family and Children Services because the juvenile court entered an order terminating the
parental rights of the biological parents. The child had lived with appellant since the child was four weeks old, and the appellant had received a
formal written agreement of permanent custody from the natural mother.
The juvenile court gave appellant neither notice nor a hearing."7
The facts of In re M.A.F. are somewhat complex. When he was just an
infant, M.A.F.'s biological mother gave him to the appellant to keep permanently. The two women entered into a consent agreement. The juvenile court adopted this agreement, which was witnessed by the child's
169. Id. at 678, 333 S.E.2d at 588-89.
170. Id. The 'legal father' had never known nor supported the child, and he had not had
contact with the mother or the child for several years. Id. at 679, 333 S.E.2d at 589.
171. When a child is born in wedlock there is a presumption of legitimacy. This strong
presumption, however, may be disputed with 'clear' proof. O.C.G.A. § 19-7-20 (1982).
172. This statement of public policy "stems from ancient cases of this court and has
been carried forward by statute." 254 Ga. at 678, 333 S.E.2d at 589.
173. Id.
174. Id. at 679, 333 S.E.2d at 589.
175. Id.

176. Id.
177.
1Mo.

254 Ga. 748, 334 S.E.2d 668 (1985).
1d. at 749, 334 S.E.2d at 669.
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court appointed guardian ad litem, in its award granting custody to the
7
appellant. 1
Subsequently, the biological parents tried to release their parental
rights to the Department of Family and Children Services (DFCS), who,
without notice or a hearing, placed M.A.F. in a foster home.180 The court
held a hearing, however, to determine the termination of parental rights.
Two of the issues to be resolved were appellant's petition for habeas
corpus and her motion to set aside the order granting custody to the
DFCS.'O' Although the court did set aside the custody order due to lack
of notice, at the end of the hearing the court awarded temporary custody
to the DFCS, believing that it was bound by Official Code of Georgia Annotated section 15-11-54(a)' 82 once the order terminating the parents'
1 83
rights was entered.
Georgia law recognizes several ways in which parental control can be
lost. A" '[v] oluntary contract releasing the right to a third party'. . . and
. . . '[flailure to provide necessaries for the child or abandonment of the
child,"' are two such ways.'" The Georgia Supreme Court held that the
natural mother relinquished all custody rights when she entered into the
voluntary contract with appellant. The court also declared that since the
biological parents abandoned the child, they lost their power to veto or
consent to any adoption of the child in the future.s" "Thus they had
nothing to surrender when they attempted to surrender their rights to

179. Id. at 748, 334 S.E.2d at 669.
180. Id.
181. Id. at 749, 334 S.E.2d at 669-70.
182. O.C.G.A. § 15-11-54(a) (1982). O.C.G.A. § 15-11-90(a) (Supp. 1986) replaces § 1511-54(a) and rearranges the priority of custody. This revision provides:
(a)(1) If, upon the entering of an order terminating the parental rights of a parent,
there is no parent having parental rights, the court shall first attempt to place the
child with the child's extended family or with a person related to the child by
blood or marriage. An exhaustive and thorough search for a suitable family member shall be made by the court and the Department of Human Resources in attempting to effect this placement. A placement effected under this paragraph shall
be conditioned upon the family member who is given permanent custody or who is
granted an adoption of the child agreeing to abide by the terms and conditions of
the order of the court.
(2) Ifno placement of the child is effected under paragraph (1) of this subsection,
the court may make any of the following dispositions: commit the child to the
custody of the Department of Human Resources or to a licensed child-placing
agency willing to accept custody for the purpose of placing the child for adoption
or, in the absence of an adoption, in a foster home, or take other suitable measures for the care and welfare of the child.
Id.
183. 254 Ga. at 750, 334 S.E.2d at 670.
184. Id. at 751, 334 S.E.2d at 671 (quoting O.C.G.A. §§ 19-7-1(b)(1), (3) (1982)).
185. Id.
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DFCS." 86 The supreme court also found that the juvenile court infringed
1 7
upon appellant's rights when it denied her the opportunity to be heard.
Upon vacating the order removing custody from appellant, the court
noted that to allow such a situation to stand would frustrate legislative
intent by "go[ing] against the enunciated purpose of the code." 1"8
The Georgia Court of Appeals, in In re S.R.J.,"81 determined whether
'mental inability' is equivalent to unfitness. The mother in this case was
mentally retarded and could not learn how to perform the most elementary parenting skills, even though she had extensive training in these
skills. She and her child lived with and were under the constant supervision of the grandmother. 90
Even though the mother had never harmed the child, the court determined that the appropriate question here was not the mother's misconduct, but whether the child was "without proper parental care or control,
subsistence, education as required by law."'' The court declared the correct test to be whether the parent, as opposed to the grandparent or other
concerned individual, is "capable of mastering and can effectively demonstrate the ability to utilize those parenting skills." 1 " The court found that
the mother could not meet this test and, therefore, terminated her paren3
tal rights."1
In D.T.R. v. State,'" the Georgia Court of Appeals reaffirmed the juvenile court's power to transfer a juvenile to the superior court to be treated
as an adult."95 D.T.R., a sixteen year old who had been before the juvenile
court approximately ten times, was arrested and charged with auto
theft.'" An officer of the court testified that there was nothing more the
juvenile court system could do for the boy. The juvenile court had committed D.T.R. twice previously for crimes dealing with autos and once for
shoplifting. He had, at various times, been placed in the Community
Training Program and in a rehabilitative program. He had also served at
least three detention periods in a youth retention center. The officer testified that every means available for rehabilitation had been exhausted.'"
All of the witnesses believed that the youth was neither mentally ill, re-

186. Id.
187.
188.
189.
190.
191.
192.
193.
194.
195.
196.
i97.

Id. at 752, 334 S.E.2d at 672.
Id.
176 Ga. App. 685, 337 S.E.2d 444 (1985).
Id. at 685-86, 337 S.E.2d at 444-45.
Id. at 686, 337 S.E.2d at 445.
Id.
Id. at 686-87, 337 S.E.2d at 445.
174 Ga. App. 695, 331 S.E.2d 70 (1985).
Id. at 695-96, 331 S.E.2d at 71.
Id.

id.
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tarded, nor an appropriate subject for hospitalization for mental illness. 9 8
After the juvenile court transferred jurisdiction to the superior court,
D.T.R. appealed to the Georgia Court of Appeals contending that the juvenile court had abused its discretion because it had not required an evaluation by a hospital and expert testimony concerning D.T.R.'s mental
condition.199
The appellate court cited D.L.M. v.State2 00 and stated that all that
was required of the juvenile court was the reasonable belief that the minor committed the delinquent act and that the child is not responsive to
available rehabilitative efforts."' In the present case it was evident that
all available programs had been tried to no avail. The appellate court declared that to rule in any way other than in accordance with the juvenile
court would, in effect, "wholly nullif[y] the power of a juvenile court to
transfer any juvenile to the superior court for treatment as an adult. We
are satisfied the legislature did not intend such a result in spite of the
20 2
favored treatment of juveniles.

1

VI. REMEDIES
The Georgia Court of Appeals dealt with the issue of the measure of
damages for total or partial destruction of a business in Old South Bottle
21
0 The Department
Shop, Inc. v. Department of Transportation
of
Transportation had condemned property owned by Brown and on which
a business operated by Old South, a corporation owned by Brown and
Saraf, was located. The trial court awarded Brown $318,000 for the property and Old South $77,000 for business losses. Appellants alleged that
the trial court erred in its refusal to charge the jury, as requested, on
business losses and in its charge
to the jury limiting their estimation of
2 4
business losses to lost profits.

0

Old South's request to charge concerning damages 'tracked' the Georgia
Supreme Court's language in Bowers v. Fulton County205 The court there
held that a business has a separate 'value' from the property on which it
is located, and, thus, the damage suffered from destruction of the business due to a taking of the real estate is the difference in the market
value before and after the taking.20 6 Loss of profits, customers, and earn198. Id. at 696, 331 S.E.2d at 71.
199. Id.
200. 160 Ga. App. 424, 287 S.E.2d 355 (1981).
201. 174 Ga. App. at 697, 331 S.E.2d at 71-72 (citing D.L.M.).
202. Id., 331 S.E.2d at 72.
203. 175 Ga. App. 295, 333 S.E.2d 127 (1985).
204. Id. at 295, 333 S.E.2d at 128.
205. 221 Ga. 731, 146 S.E.2d 884 (1966).
206. 175 Ga. App. at 295, 333 S.E.2d at 128 (quoting Bowers, 122 Ga. App. at 49-50, 176
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ing capacity are not to be considered separate items of damages, although
they may be considered in determining the decrease in the value of the
business. 0 7 Appellants in the present case had introduced evidence relating to the unique location of the business and its destruction as a result
of the taking. The court thus found the trial court's refusal to charge the
jury as requested was reversible error since the charge "stated a correct
208
principle of law and was supported by the evidence.
In Southern Railway Co. v.Malone Freight Lines, Inc.,2 the issue
before the appellate court concerned "the rights of a subrogated plaintiff
when suing in his own right for losses suffered by payment of its subrogor." 210 Plaintiffs argued that subrogation is an equitable and a legal
right, and since the purpose of subrogation is to allow a substituted party
to exercise the rights of the original creditor, "the substitute is put in all
1
respects in the place of the party to whose rights he is subrogated.M 1
This case is of special importance since there are no Georgia cases on
21 2
point.
The facts in this case are complex. Purex Corporation bought 1,300
cases of dry detergent and contracted with Malone Freight Lines to transport it from New York to Atlanta. Malone then subcontracted with
Rankin to transport the detergent in his tractor-trailer. Rankin, upon arriving at the appointed warehouse, was directed to make the delivery at a
213
nearby warehouse.
Due to the length of his truck and the fact that he had to stop at a stop
sign immediately after crossing a set of railroad tracks, Rankin was unable to clear the tracks completely.2 4 A train, operated by a Southern
Railway employee, rounded a bend in the tracks and was unable to stop
in time to avoid hitting the forty feet of the trailer that still extended
across the tracks.21 5 Empire, Rankin's insurer, paid him full market value
less a deductible, taking an assignment of the claim. Malone paid Purex
for the loss of the detergent. Malone also salvaged and sold some of the

S.E.2d at 224).
207. Id.
208. Id. at 296, 333 S.E.2d at 129 (citing Department of Transp. v. Dixie Hwy. Bottle
Shop, 245 Ga. 314, 265 S.E.2d 10 (1980) and Wallace v. Willis, 111 Ga. App. 576, 142 S.E.2d
383 (1965)).
209. 174 Ga. App. 405, 330 S.E.2d 371 (1985).
210. Id. at 407, 330 S.E.2d at 375.
211. Id. at 407-08, 330 S.E.2d at 375-76 (citing Liberty Mut. Ins. Co. v. Alsco Constr.,
Inc., 144 Ga. App. 307, 308-09, 240 S.E.2d 899, 901-02 (1977)).
212. Id. at 407, 330 S.E.2d at 375.
213. Id. at 405, 330 S.E.2d at 374.
214. d. at ,05-l6 330 S.E.,2d at 374.
215. Id. at 406, 330 S.E.2d at 374.
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216

detergent.
Rankin sued Southern Railway for the loss of the tractor-trailer. The
trial court substituted Empire as the real party in interest and allowed
Malone to intervene as an essential party.2 17 Empire, in addition to suing
for the damages to the trailer, sought towing costs. Malone sued for additional costs for recovering the spilled detergent and for cleaning the area.
Both sought attorneys' fees (relying on Official Code of Georgia Annotated section 46-2-90), and Empire not only sought compensatory damages, but exemplary damages as well (relying on Official Code of Georgia
Annotated section 46-1-2(b)).2 8 The jury awarded Empire compensatory
damages, exemplary damages, and attorneys' fees; Malone received compensatory damages and attorneys' fees.2 1
Subrogated plaintiff, Empire, argued that if Rankin were entitled to
seek exemplary damages from Southern, then Rankin's subrogee was also
entitled to pursue this claim. "That claim did not just disappear. '220 Both
Malone and Empire used the same argument to justify their claims for
the recovery of attorneys' fees.2 2 1 Southern, on the other hand, contended
that the subrogees could only recover for the payments made because of
their obligations to repay losses under the insurance contract or for the

216. Id.
217. Id.
218. Id. (citing O.C.G.A. § 46-2-90 (1982) and § 46-1-2(b) (Supp. 1986)). Section 42-2-90
provides:
If any company under the jurisdiction of the commission does, causes to be
done, or permits to be done any act which is prohibited, forbidden, or declared to
be unlawful, or fails to do any act which is required either by a law of this state or
by an order of the commission, such company shall be liable to the persons affected thereby for all loss, damage, or injury caused thereby or resulting therefrom. An action to recover for such loss, damage, or injury may be brought in any
court of competent jurisdiction by any such person. In case of recovery, if the jury
finds that such act or failure to act was willful, it may fix a reasonable attorney's
fee, which shall be taxed and collected as part of the costs of the case.
Id.
Section 46-1-2(b) provides:
(b) If any railroad company doing business in this state shall, in violation of any
rule or regulation of the Public Service Commission, inflict any wrong or injury on
any person, such person shall have a right of action and recovery for such wrong
or injury in the county where the wrong or injury occurred and the damages which
may be recovered in such actions shall be the same as in actions between individuals, provided that in cases of willful violation of law, such railroad companies shall
be liable for exemplary damages. All such actions under this title must be brought
within 12 months after the commission of the alleged wrong or injury.
Id.
219. 174 Ga. at 406, 330 S.E.2d at 375.
220. Id. at 408, 330 S.E.2d at 376.
221. Id.
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losses imposed on Malone because of its status as an interstate carrier.22'
Since there were no Georgia cases on point, the court turned to a federal district court decision, Maryland Casualty Co. v. Brown.2" The court
in that case stated that:
[t]he general rule in this country is that a subrogee is entitled to indemnity to the extent only of the money actually paid by him to discharge
the obligation ... or, the value of the property applied for that purpose
.I...Although there is no authority apparent to the Court that a subrogee under the law of Georgia is limited to indemnification,
this Court
22
concludes that to be the law and does so find. '
Although the court in Southern Railway agreed with the logic of the
federal district court, it also based its holding on the fact that because
Rankin was dismissed as not being a real party in interest, Empire and
Malone were also precluded from being real parties in interest in seeking
to recover exemplary damages or attorneys' fees. 2" 5 "Those damages are
recoverable only by the party who has suffered a tortious loss of property
from an act by Southern." 2 Since neither Malone nor Empire had any
property belonging to them damaged, the court concluded that they had
no right to recover damages other than compensatory ones, which were
assigned to them automatically as subrogees and reversed
the trial court's
27
award of exemplary damages and attorneys' fees.'
Judge Beasley published a dissent to the majority's opinion. She contended that the majority mistakenly categorized the claim by Empire and
Malone as one arising out of a personal tort, while she saw the claim as
one arising out of a property right. 2 8 By their contractual obligation,
Beasley argues, both Empire and Malone became liable to the trailer
owner when the trailer was damaged. Rankin had a right to recover for
the "natural and probable consequences of the injury to the trailer flowing from defendant's tortious conduct, that is, the towing charges,"",
while Purex had the right to recover the cost to clean up and salvage the
222. Id.
223. 321 F. Supp. 309 (N.D. Ga. 1971).
224. 174 Ga. App. at 408, 330 S.E.2d at 376 (quoting Maryland Casualty, 321 F. Supp.
at 312).
225. Id. at 408-09, 330 S.E.2d at 376.
226. Id. at 409, 330 S.E.2d at 376.
227. Id., 330 S.E.2d at 377.
228. Id. at 413, 330 S.E.2d at 379-80 (Beasley, J., dissenting). See O.C.G.A. § 44-12-24
(1982) which provides: "Except for those situations governed by Code Sections 11-2-210 and
11-9-402, a right of action is assignable if it involves, directly or indirectly, a right of property. A right of action for personal torts or for injuries arising from fraud to the assignor
may not be assigned." Id.
229. 174 Ga. App. at 413, 330 S.E.2d at 380.
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detergent in addition to the value of the detergent. "Those expenses were
occasioned by the tort, and being rights of property, were assignable to
the parties who were contractually bound to pay them to the direct
victims."

230

Whether Official Code of Georgia Annotated section 17-14-10231 requires specific written findings by the court in determining whether restitution is in order, and if so, the appropriate amount to be assessed were
the issues before the court in Garrett v. State.232 Appellant in that case
pleaded guilty to burglary, and the court sentenced him to five years in
prison and five years on probation, requiring him to make restitution to
the victim as a condition of the probation. Garrett alleged that the trial
court erred in making oral, instead of written, findings and in using the
wholesale, rather than the retail, value of the stolen jewelry to determine
23 3

the appropriate amount of restitution.

Although the Georgia Code does not expressly state that the ordering
authority shall make a record concerning factors considered, the legislature, through Official Code of Georgia Annotated section 17-14-10 specifies factors to be considered in determining the appropriate amount of
restitution.2 " As the appellate court pointed out, "[tihere is no way to
assure that has been done, unless there is a record of it. How else can the
parties, or this court, divine that the ordering authority... has complied
with the law? ' 23 5 The court also noted that the object of determining restitution as part of the criminal proceeding is to avoid a separate civil action by the victim1
' 6 by achieving "finality of the whole affair in the crim230. Id. at 413-14, 330 S.E.2d at 380.
231. O.C.G.A. § 17-14-10 (1982) provides:
In determining the nature and amount of restitution, the ordering authority shall
consider:
(1) The present financial condition of the offender and his dependents;
(2) The probable future earning capacity of the offender and his dependents;
(3) The amount of damages;
(4) The goal of restitution to the victim and the goal of rehabilitation of the
offender;
(5) Any restitution previously made;
(6) The period of time during which the restitution order will he in effect; and
(7) Other appropriate factors which the ordering authority deems to be
appropriate.

Id.
232.
233.
234.
235.
236.

175 Ga. App. 400, 333 S.E.2d 432 (1985).
Id. at 400-01, 333 S.E.2d at 433.
Id. at 401-02, 333 S.E.2d at 433.
Id. at 401, 333 S.E.2d at 433.
See O.C.G.A. §§ 17-14-1, -11 (1982). Section 17-14-11 provides:
An order for restitution shall not bar any civil action against the offender. However, any payments made by an offender to a victim under an order for restitution
may be a setoff against any judgment awarded to the victim in a civil action based
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inal proceeding." '' Since the judge in a civil action would be required to
make written findings of fact and law in deciding damages, the criminal
court, in deciding restitution issues, should also give the parties and the
appellate court the basis for the court's judgment through the written
record.3 8 The court, in determining that a written finding of fact related
to the factors considered by the court was required, cited Cannon v.
State,2 30 in which the Georgia Supreme Court held that although the
"specific written findings" are not constitutionally required, they are
"embraced in the statute's requirements."' 0 The court also cited as supportive case law Patterson v.State,241 in which the Georgia Court of Appeals reversed and remanded the restitution portion of Patterson's sentence because there was no hearing on this issue.2 42 The court also found
that Official Code of Georgia Annotated section 17-14-8(b),2 4 3 providing
that "'[tJhe failure to make a finding as required by this Code section,
however, shall not invalidate any order or other action of the ordering
authority,' "24 is not a saving. provision when no findings are made concerning the factors of section 17-14-10. The court found that this subsection refers only to subsection (a) of section 17-14-8.1"
The court in Garrett also had to determine whether the retail value,
rather than the wholesale value, of the stolen jewelry should be used in
determining the appropriate amount of restitution. The court, in finding
that the appropriate measure of the damage was the retail value, was unable to find any recent Georgia case law regarding the measure of damages for goods taken in a burglary2 6 The court explained, however, that
on the same facts for which restitution was ordered. The fact of restitution or a
restitution order under this article shall not be placed before the jury on the issue
of liability. If the amount of restitution made is in dispute and liability is established, the court shall order further appropriate proceedings to determine the
amount of setoff.
Id.
Section 17-14-1 provides: "Itis declared to be the policy of this state that restitution to
their victims by those found guilty of crimes is a primary concern of the criminal justice
system." Id.
237. 175 Ga. App. at 401, 333 S.E.2d at 433.
238. Id.
239. 246 Ga. 754, 272 S.E.2d 709 (1980).
240. 175 Ga. App. at 402, 333 S.E.2d at 434 (citing Cannon, 246 Ga. at 756, 272 S.E.2d at
710).
241. 161 Ga. App. 85, 289 S.E.2d 270 (1982).
242. 175 Ga. App. at 402, 333 S.E.2d at 434 (quoting Patterson,161 Ga. App. at 86, 289
S.E.2d at 272).
243. O.C.G.A. § 17-14-8(b) (1982).
244. 175 Ga. App. at 402, 333 S.E.2d at 434 (quoting O.C.G.A. § 17-14-8(b) (1982) (emphasis supplied by court)).
245. Id. at 403, 333 S.E.2d at 434.
246. Id., 333 S.E.2d at 434-35.
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the statutory scheme in the Georgia Code requires a court to determine
what the proper measure of damages would be in the civil action that
could be instituted by the victim. 2 47 Applied to the facts in the present

burglary case, the appropriate civil action would be conversion. The stolen jewelry was not recovered. The measure of damages for the total loss
of this tangible personalty is, therefore, "the full market value of the
property at the time of the loss.'

'

24s

MARY

J,CARDWELL

BONNIE J. KIRKLAND

247.

Id. at 404, 333 S.E.2d at 435 (referring to O.C.G.A. §§ 17-14-1 to -16 (1982 & Supp.

1989)).
248.

Id.

