
Wills, Trusts, and Administration
of Estates

by James C. Rehberg*

I. LEGISLATION

The 1986 session of the General Assembly of Georgia was considerably
more active in the area of probate law than was the 1985 session. While
only two of the laws enacted in 1986 are of substantive importance, the
others are of great procedural importance. These others also are likely to
affect the probate practice much earlier and more frequently than the two
substantive changes. All of these enactments will be discussed, but only
to the extent necessary to alert the reader to the need for a more detailed
study of them.

A. The Guardian as Estate Planner

Traditionally the guardian has had the role of seeing to the necessary
support, care, or well-being of the ward and of those dependent upon the
ward. Also, these matters traditionally have been within the jurisdiction
of the probate court. Estate planning for a ward, particularly tax plan-
ning, has been outside the scope of the powers and duties of a guardian.
The legislature now has passed legislation that authorizes and sets out
the procedure by which a superior court may authorize a guardian of an
incurably incompetent adult ward to establish an estate plan for the ward
for the purpose of minimizing income and estate taxes payable out of the
ward's estate.' The statute lists specific factors to be considered, all of
which would be considered by any fiduciary acting under the prudent in-
vestor rule.
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B. The Marital Deduction as Affected by the Unified Federal Estate
and Gift Tax

The General Assembly took a step to bring the Georgia law on invest-
ment powers of executors and trustees into line with the concept of the
marital deduction under the unified federal estate and gift tax law.' The
cited subsection, which deals with the general power of appointment ex-
ception to the terminable interest rule, was formerly limited in its opera-
tion to trusts designed to qualify for the federal estate tax marital deduc-
tion under Internal Revenue Code section 2056(b)(5).' It gave the income
beneficiary the right to direct the trustee to convert any unproductive or
nonincome-producing property into productive or income-producing
property." The 1986 amendment expands the operation of the subsection
to include any trust designed to qualify for either the estate tax or the
gift tax marital deduction under any provision of the Internal Revenue
Code.

C. Problems in Administration of the Small Estate

The peculiar problems posed by small estates continue to produce nar-
rowly drawn legislation. The latest such act, passed in 1986, allows for
dispensing with probate of the will and administration of the estate in the
narrow circumstance in which a motor vehicle bequeathed in a will turns
out to be the only asset of the estate.' The procedure authorized by the
Act may be used only when the estate owes no debts, when all the heirs
are sui juris and amicably agree to the procedure, and when it is unlikely
that there will be any administration upon the estate.7 Upon appropriate
application by the legatee to whom the will bequeaths the automobile, the
state revenue commissioner is authorized to issue a new certificate of title
to the legatee to whom the will purported to bequeath the vehicle.8

In 1983 the legislature passed an act consolidating several scattered
code sections to allow financial institutions to dispose of deposited funds
of intestate decedents (up to $2,500) to family members without adminis-
tration and without a no administration necessary order. In 1985 this act

2. Act of April 11, 1986, No. 1662,, 1986 Ga. Laws 1553. O.C.G.A. § 53-8-2(d) (Supp.
1986).

3. I.R.C. § 2056(b)(5) (1982 & Supp. 1986).
4. O.C.G.A. § 53-8-2(d) (Supp. 1986).
5. Id. § 53-8-3(d).
6. Act of March 26, 1986, No. 1202, 1986 Ga. Laws 281 (codified at O.C.G.A. § 40-3-

33(e)(1) (Supp. 1986)).
7. Id.
8. Id.
9. Act of April 1, 1986, No. 1446, 1986 Ga. Laws 661 (codified at O.C.G.A. § 7-1-239

(Supp. 1986)).

[Vol. 38



WILLS AND TRUSTS

was amended to provide that any 'person' left in possession of monies of
an intestate decedent (up to $2,500) would be authorized to deposit such
monies in a financial institution in the name of the decedent.' 0 A 1986 act
makes such a deposit mandatory rather than permissive."

D. Year's Support

An Act of the 1986 session of the General Assembly made sweeping
changes in the year's support law .'2 The use of appraisers is eliminated."3

Instead, the application must contain a schedule of the property or the
amount of money, or both, which the applicant proposes to have set
apart.'4 After issuance of citation and publication of notice, the probate
judge, if no objection is made, shall enter an award as set out in the appli-
cation; if there is objection, the judge shall make the determination of the
amount of the award.15

The part of the new law that is most troublesome, and most likely to
require judicial or legislative clarification, is subsection (c) of the new Of-
ficial Code of Georgia Annotated section 53-5-2." After stating that the
amount of the award 'shall' be the amount sufficient to maintain the stan-
dard of living of the surviving spouse and minor children, it then requires
the judge to take 'into consideration' the support available from other
sources, including any separate estate, the earning capacity of the
awardee, and such other relevant criteria as the court deems "equitable
and proper. '"17 These additional criteria could result, it seems, in the sur-
viving spouse's personal resources eliminating any right to year's
support.'

E. Procedural Rules in Administration of Estates

The legislature made two significant changes in probate court proceed-

10, Id.
11. O.C.G.A. § 7-1-239(e) (Supp. 1986).
12. Act of April 9, 1986, No. 1615, 1986 Ga. Laws 1272 (amending O.C.G.A. tit. 53, ch. 5

(Supp. 1986)).
13. O.C.G.A. §§ 53-5-2, -7, -8 (Supp. 1986).
14. Id. § 53-5-6(4).
15. Id. § 53-5-8(b).
16. Id. § 53-5-2(c).
17. Id. § 53-5-2(c)(2).
18. The court of appeals, in a case that went up on the pleadings, held recently that this

may very well be true. See Gentry v. Black, 178 Ga. App. 284, 342 S.E.2d 729 (1986). Reach-
ing this result, however, would seem to be at odds with the provision in O.C.G.A. § 53-5-
2(b), in both its pre-1986 form (which applied in Gentry) and in its amended form. Both
p-evde ...t.th .... s... aa.. 5 ,,. " -................. $1,600 " L esiate is of
that value. Id.
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ings. The first provides an exception to the rule that the surviving spouse
is first entitled to appointment as administrator of the estate of the de-
ceased spouse. 19 The exception takes away that priority when an action
for divorce or separate maintenance is pending between the deceased and
the surviving spouse at the time of the death. 0

The acknowledgement of service in any proceeding relating to the pro-
bate of wills now has an additional requirement. To be valid it must be
attested by a notary public or the clerk of the probate court.2

II. RECENT DECISIONS-WILLS AND ADMINISTRATION

A. Year's Support

After the decision of the United States Supreme Court in Orr v. Orr,22

holding unconstitutional an Alabama gender-based alimony statute,
Georgia amended its year's support statute to remove its then-suspect
gender classification.2 ' The effect of this amendment needed judicial clar-
ification. In Adams v. Adams24 the Supreme Court of Georgia held that
the entire year's support statute was not rendered unconstitutional by
Orr, but that the statute continued in force except for changes mandated
by the Orr case.2 Further clarification came in 1985, in Lawrence v. Law-
rence.2 In Lawrence, a husband died before the Orr decision, but his
widow did not apply for year's support until after that decision and after
the legislature passed the amendment. While the court's decision in Law-
rence was based entirely upon the fact that the widow was not within the
class (males) with respect to whom the pre-1979 law was unconstitutional,
the court held that, since the right to year's support is one which vests at
the death of a decedent, the widow's right vested under the pre-1979 law
and, therefore, could be pursued under the amended law.2 1

Barfield v. Barfield" is an example of title confusion that may result
from a year's support award to a spouse and a minor child. The confusion
resulted in this case because after the spouse's death her executor pur-

19. Act of March 20, 1986, No. 954, 1986 Ga. Laws 200 (codified at O.C.G.A. § 53-6-24(l)
(Supp. 1986)).

20. Id.
21. O.C.G.A. § 53-3-80 (Supp. 1986).
22. 440 U.S. 268 (1979).
23. Act of April 18, 1979, No. 662, 1979 Ga. Laws 1325 (adding GA. CoDE ANN. § 113-

1001.1) (now codified as O.C.G.A. § 53-5-1 (Supp. 1986)).
24. 249 Ga. 477, 291 S.E.2d 518 (1982).
25. Id. at 479, 291 S.E.2d at 520.
26. 254 Ga. 692, 333 S.E.2d 610 (1985).
27. Id. at 693, 333 S.E.2d at 612.
28. 175 Ga. App. 167, 333 S.E.2d 19 (1985).
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ported to convey all of the year's support land and not just the spouse's
one-half interest in it. The child (now adult) who had been awarded the
other one-half interest sued his two siblings, claiming additional monies
from his mother's estate because of this alleged sale of his year's support
interest.29 The court of appeals affirmed the grant of summary judgment
against him.30 It is immaterial whether the mother's executor purported
to sell the full title in the year's support land. As executor he could con-
vey no more interest in that land than the mother held. When one person
(the executor) sells land belonging to another and receives the considera-
tion for it, the pretended sale of the land of that other person cannot
operate to divest the other of his title, nor can the other maintain an
action against the vendor for any purchase money he received."1

B. Succession Rights of Illegitimates

The right of an illegitimate, unadopted, child to inherit from his natu-
ral father is limited by express statute to those situations in which a legit-
imation order has been issued pursuant to Official Code of Georgia Anno-
tated section 19-7-2211 or some other legal authority or a court order has
been issued establishing the father of the illegitimate child. Either of
these orders must have been issued during the father's lifetime.33 The
court of appeals felt bound by this express statute and held, in Black v.
Prince,34 that one who established that he was the natural child of the
decedent but who did not satisfy the other requirement of this express
statute failed to establish the right to inherit from his natural father."
The court acknowledged that this appeared to be a case in which the sins
of the father are visited upon the son but concluded that this is a matter
that addresses itself to the legislature, not the courts.'

The child, instead of going to the legislature, went to the Supreme
Court of Georgia. There the decision was reversed.3 7 The supreme court
agreed with the court of appeals that the statute expressly appeared to
bar the child's inheriting from his father. The court, however, looked at
some long-established principles of equity and found that this child had

29. Id. at 167-68, 333 S.E.2d at 19-20.
30. Id. at 168, 333 S.E.2d at 20.
31. Id.
32. O.C.G.A. § 19-7-22 (Supp. 1986).
33. O.C.G.A. § 53-4-4(c) (1982).
34. 176 Ga. App. 465, 336 S.E.2d 318 (1985), rev'd, 256 Ga. 79, 344 S.E.2d 411 (1986).
35. Id. at 466, 336 S.E.2d at 320.
36. Id.
37. Prince v. Black. 256 Ga. 79 344 S.E,2d 411 (1986). Th3 decision came dw....ly.

after the end of the current survey period but is included here to complete this story.

1986]



MERCER LAW REVIEW

the right to inherit from his natural father.3 Starting with the maxim
that equity regards as done that which ought to be done,39 and then anal-
ogizing this situation to that in which the doctrine of virtual adoption
establishes a right to inherit, the court recognized, and found applicable
to these facts, the doctrine of virtual legitimation. 0 The clear and con-
vincing evidence that the court found sufficient to support application of
this doctrine was the showing that the child was conceived while decedent
and the child's mother were cohabitating, that the decedent was the only
father the child ever knew, that decedent registered him in school as his
child, that decedent purchased life insurance naming the child as benefi-
ciary, and that decedent applied to the Social Security Administration for
retirement benefits for himself and the child as his son." While this hold-
ing may appear to invite a substantial number of cases in which illegiti-
mates will seek to establish the right to inherit, the requirement that the
claim be supported by clear and convincing evidence should reduce that
number and, at the same time, allow for such claims as that found meri-
torious in this case.

C. Probate Court Standard Forms

The Supreme Court of Georgia adopted Uniform Rules for the Probate
Courts in 1985.4" In 1986, some minor amendments to these rules were
adopted, along with substantial changes in some of the standard forms
and the issuance of some new standard forms, all reflecting changes made
necessary by 1986 legislation'43

D. Probate Proceedings

Testamentary Capacity and Undue Influence. Whether a person
had the requisite testamentary capacity at the time of execution of a will
and, admitting capacity, whether the person was then subjected to undue
influence are matters of fact on which there is seldom any direct or posi-
tive proof. The usual lack of proof suggests the inappropriateness of the
grant of summary judgment in a will contest. Two recent cases serve as

38. id. at 79-80, 344 S.E.2d at 412.
39. Id. (citing O.C.G.A. § 23-1-8 (1982)).
40. Id. at 81, 344 S.E.2d at 413.
41. Id. at 80, 344 S.E.2d at 412.
42. See 254 Ga. 811-41 (1985).
43. See 255 Ga. A-1 to -46 (1986). Particularly noteworthy are Ga. Prob. Code Standard

Form 2, which was changed to provide for the attestation of the signatures of heirs who
acknowledge service and assent to probate instanter, and Form 9, which eliminates the ap-
praisers' return and substitutes the applicant's schedule of property in year's support
proceedings.
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examples. In Duncan-Rose v. First State Bank and Trust44 the adopted
daughter of the testator challenged the will, which excluded her, on the
ground that for several months before execution of the will the testator
had made serious accusations against her, such as that she was "an incor-
rigible drunk," had brought "known homosexuals" into his house, and
had been expelled from college. 5 The daughter alleged that these and
other equally serious charges were unfounded, and that they, instead,
were evidence of monomania.4 6 The Supreme Court, finding that the evi-
dentiary material in the record created a genuine issue of fact concerning
whether the testator suffered from monomania, reversed the superior
court's grant of summary judgment in favor of the will.47 The court af-
firmed, however, the grant of summary judgment in favor of the will on
the issue of mistake of fact.4 8

Presumptions of fact sometimes come to the aid of one challenging a
will on the ground of undue influence. In Hudson v. Abercrombie9 a pro-
bate judge, reluctantly and after urging the employment of an attorney,
redrafted a will for a friend. This redraft eliminated a gift to a nephew
and left an individual interest in a duplex, and the entire residue, to the
judge and his son."° Again, the supreme court reversed a superior court's
grant of summary judgment in favor of the will.51 The testatrix's rejection
of the judge's suggestion that she employ an attorney and her subsequent
reliance upon him to draft her will was evidence of a confidential relation-
ship." When the draftsman is not a natural object of the testator's
bounty and receives substantial benefit under the will, a presumption of
undue influence arises. A genuine issue of fact was thus raised, making
erroneous the trial court's grant of summary judgment in favor of the
will.53

Family Settlements. Family settlements have long been favored as a
means of preserving the assets of estates and avoiding family disputes.
Indeed, the code contains details concerning how, after due notice and a
hearing, these settlements may be structured to accomplish these objec-
tives."5 The procedure spelled out is that of an appeal to the superior

44. 255 Ga. 225, 335 S.E.2d 552 (1985).
45. Id. at 225, 335 S.E.2d at 553.
46. Id.
47. Id.
48. Id.
49. 255 Ga. 376, 338 S.E.2d 667 (1986).
50. Id. at 376-77, 338 S.E.2d at 668.
51. Id. at 377, 338 S.E.2d at 668.
52. Id.
53. Id.
54. O.C.G.A. § 53-3-22 (Supp. 1986).
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court from the grant or denial of probate of a will." The court in
Beckworth v. Beckworth," however, held that a court may enforce such
an agreement in an action for specific performance, even though the par-
ties failed to follow the statutory procedure.87 The court emphasized that,
when all the heirs or beneficiaries are competent to contract, they may
settle the estate by agreement and need not seek court approval under
the statute. 58 The parties need only satisfy the requirements of contract
law to make the agreement enforceable.

Another issue in the Beckworth case was the quantum of evidence re-
quired to prove such an agreement. The widow, who resisted enforcement
of the settlement agreement on the ground that her joining in it was
prompted by misrepresentation and fraud, argued without success that
the heirs seeking specific performance had the burden of proving the
agreement beyond a reasonable doubt.59 That heavier burden is imposed
upon one seeking specific performance of an oral agreement that total or
part performance has removed from the statute of frauds. On the other
hand, only a preponderance of the evidence is required when a written
memorandum signed by the party to be charged removes the agreement
from the statute. 60

Revocation of Wills and Antenuptial Agreements. In Gay v.
Farley," the court held that an appeal from probate court to superior
court brings up the whole record and any competent evidence is admissi-
ble, whether adduced at the former trial or not.62 The supreme court thus
affirmed the superior court's finding that the husband's will contained no
provision that it was made in contemplation of divorce and that conse-
quently, the will was revoked by operation of law when the testator sub-
sequently divorced.63 The parties made an antenuptial agreement the day
before their marriage which provided, first, that if the marriage termi-
nated for any reason other than death, all jointly held property would be
equally divided and, second, that if the marriage terminated by the death
of the husband with the wife surviving, then his estate would pay her
$20,000. The husband's will attempted to carry out the terms of the
agreement by bequeathing her $20,000, but the attempt was frustrated by
the revocation of the will by operation of law."

55. Id.
56. 255 Ga. 241, 336 S.E.2d 782 (1985).
57. Id. at 243, 336 S.E.2d at 784-85.
58. Id., 336 S.E.2d at 785.
59. Id. at 242, 336 S.E.2d at 784.
60. Id. at 246, 336 S.E.2d at 786-87.
61. 255 Ga. 174, 336 S.E.2d 235 (1985).
62. Id. at 175, 336 S.E.2d at 236 (citing O.C.G.A. § 5-3-29 (Supp. 1986)).
63. Id. (citing O.C.G.A. § 53-2-76 (1982)).
64. Id. at 174-75, 336 S.E.2d at 236.
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Antenuptial agreements providing for division of property in the event
of divorce have been enforceable in Georgia since 1982.'5 In the appropri-
ate forum, the former wife can litigate her claim, as a creditor, under the
antenuptial agreement. Her doubt concerning the validity of that claim
may be the reason she claimed as a legatee under the will rather than as a
creditor of the estate.

E. Appointment of Administrator

In order to have standing to caveat appointment of a person as admin-
istrator, the caveator must be either an heir, a creditor, or one who has
some interest that may be enforced against the administrator. This basic
rule has as its reason "that a mere interloper should not be allowed to
interfere where a proper application has been made for letters of adminis-
tration upon the estate."" The court of appeals reaffirmed this rule in
Cain v. Cain,6 7 holding that when an intestate left two minor children as
his only heirs, his father and a brother, being neither heirs nor creditors,
lacked standing to caveat the appointment of the intestate's former wife,
who was the mother and natural guardian of the minor heirs."'

F. Collection and Protection of Estate Assets

Multiple-Party Accounts. Because many multiple-party accounts
are silent on the subject of survivorship rights, those rights are usually
determined on the basis of presumptions of fact. There is seldom any
direct proof of the depositors' intention. Prior to 1976 the presumption in
Georgia was that survivorship rights were not intended.6' In that year the
law was changed to create a presumption of survivorship rights absent
clear and convincing evidence of a different intention at the time the ac-
count was created.' 0 Some of the accounts in dispute in Collins v. Col-
lins"1 were created before, and some after, the effective date of this 1976

65. See Scherer v. Scherer, 249 Ga. 635, 292 S.E.2d 662 (1982) (overruling earlier deci-
sions holding that such agreements were against public policy).

66. Wamsley v. Tull, 153 Ga. App. 92, 93, 264 S.E.2d 567, 568 (1980).
67. 176 Ga. App. 671, 337 S.E.2d 377 (1985).
68. Id. at 672, 337 S.E.2d at 378. The reader should note that the recent statute, which

takes away the priority that a surviving spouse would otherwise have to appointment as
administrator if an action for divorce or separate maintenance is pending at the intestate's
death, would not apply to the facts of Cain. See supra note 19. It should also be emphasized
that in all these cases, as well as under the recent statute, the crucial issue is the standing of
the caveator and not the qualifications of the applicant.

69. See Lastinger v. Johnson, 148 Ga. App. 453, 251 S.E.2d 369 (1978).
70. Act of March 31, 1976, No. 1355 § 8, 1976 Ga. Laws 1388 (codified at O.C.G.A. § 7-1-

813 (1982)).
71. 176 Ga. App. 79, 335 S.E.2d 307 (1985).
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Act. The result was that, in the absence of any competent evidence to
rebut either presumption, those accounts opened prior to the 1976 Act
went to the estate of the depositor and those opened after that Act went
to the surviving joint depositor.7" As time passes, there will be fewer de-
posits that were opened prior to 1976; consequently, there should be less
incentive in the future to challenge the form of the account because of the
'clear and convincing evidence' requirement the present law imposes.

Wrongful Death Claims. While a wrongful death claim is not an
asset of the estate of the victim, it is a claim that can be asserted only
after the death of the victim and only by the surviving spouse and chil-
dren.7 3 Indeed, the statute provides that the amount recovered shall be
held "subject to the laws of descent, as if it were personal property de-
scending from the decedent to the surviving spouse and to the chil-
dren."7 ' The court of appeals considered the extent, if any, to which ei-
ther the law of adoption or the doctrine of interspousal tort immunity
affects a wrongful death claim in two recent cases.75

In Eig v. Savage76 the natural daughter of a decedent claimed that she,
rather than the decedent's mother (administratrix of his estate), was the
proper party to sue for his wrongful death.7 7 The objection to the daugh-
ter's standing to sue was based on the fact that another person had
adopted her in 1976.78 At that time an adoption did not cut off a natural
child's right to bring a wrongful death action for the homicide of her nat-
ural parent;7 9 nor did it divest her of the right to inherit from him."0 In
1977, however, the legislature amended Georgia's adoption law to provide
that the effect of an adoption would be to terminate all legal relationships
between the adopted person and his relatives, including his natural par-
ents, thus making him "a stranger to his former relatives for all purposes,
including inheritance."8' This amended statute was later held to take
away from an adopted child the right he formerly had to sue for the

72. Id. at 80, 336 S.E.2d at 308-09.
73. O.C.G.A. § 51-4-2 (Supp. 1986).
74. Id. § 51-4-2(d)(1).
75. Eig v. Savage, 177 Ga. App. 514, 339 S.E.2d 752 (1986); Smith v. Rowell, 176 Ga.

App. 100, 335 S.E.2d 461 (1985).
76. 177 Ga. App. 514, 339 S.E.2d 752 (1986).
77. Id. at 514, 339 S.E.2d at 753.
78. Id.
79. Id. (citing Macon, D. & S. R.R. v. Porter, 195 Ga. 40, 22 S.E.2d 818 (1942) (constru-

ing GA. CODE ANN. § 105-1302 (Harrison 1933) (currently codified at O.C.G.A. § 51-4-2
(Supp. 1986))).

80. See Sears v. Minchew, 212 Ga. 417, 93 S.E.2d 746 (1956) (construing GA. CODE ANN.
§ 113-903 (Harrison 1933) (currently codified at O.C.G.A. § 53-4-2 (Supp. 1986))).

81. Act of Feb. 25, 1977, No. 85, 1977 Ga. Laws 201 (codified at O.C.G.A. § 19-8-14
(1982)).
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wrongful death of his natural parent.2 This new statute, though enacted
after the adoption of the daughter, was effective to bar her claim. 3 It was
the death of the father that gave rise to a claim for wrongful death and to
the claim of the daughter as his heir."' During his life, she had no vested
right to sue for his wrongful death nor did she have a vested right as his
heir. The court held that the amended statute did not infringe upon any
legally enforceable right of hers."'

The other wrongful death case deserving discussion here is Smith v.
Rowell, s a case with such an unusual set of facts that it necessitated judi-
cial consideration of some fundamental policy matters. The executrix of
the estate of a wife, who was killed by her husband, brought a wrongful
death action against the executor of the estate of her husband who, im-
mediately after killing her, committed suicide.87 At issue was whether the
action was barred by the doctrine of interspousal tort immunity,8 8 not-
withstanding that the husband and wife had been separated for some
time and there was no evidence suggesting a possible reconciliation. The
court of appeals affirmed the denial of the motion to dismiss made by the
executor of the husband's estate.69 Since the cause of action brought by
the wife's executrix is derivative in nature, the initial question was
whether the wife herself would have been barred from suing the husband
or his estate for personal injuries.' 0 To answer this question the court of
appeals looked to a recent supreme court case that held that the doctrine
of interspousal tort immunity is inapplicable when there is "realistically
speaking, no 'marital harmony' to be protected," no hint of collusion by
the husband and wife, and no suggestion of an intent to defraud an insur-
ance company.' Material issues of fact remained concerning whether
marital harmony existed between the decedents and whether there was
any collusion on their part. Treating the motion to dismiss as a motion
for summary judgment, the trial court properly denied the motion.'2

82. Johnson v. Parrish, 159 Ga. App. 613, 284 S.E.2d 111 (1981).
83. 177 Ga. App. at 514, 339 S.E.2d at 753.
84. Id.
85. Id. at 515, 339 S.E.2d at 754.
86. 176 Ga. App. 100, 335 S.E.2d 461 (1985).
87. Id. at 100, 335 S.E.2d at 462.
88. Id. (citing O.C.G.A. § 19-3-8 (Supp. 1986)).
89. Id. at 101, 335 S.E.2d at 462.
90. Id.
91. Id. (quoting Harris v. Harris, 252 Ga. 387, 388, 313 S.E.2d 88, 90 (1984)). For an

interesting discussion of the rationale behind and the prospects of the doctrine of inter-
spousal tort immunity in Georgia, see Note, "Piercing the Marital Veil: Interspousal Tort
fmmunity nfter Hfrris v. HArris:" X; MRrpR . RRV. 1013 (1985).

92. 176 Ga. App, at 101, 335 S.E.2d at 462.
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III. THE RULE AGAINST PERPETUITIES

Two recent cases merit discussion in this paper even though neither of
them concerned a will or a trust. They are instructive simply because
they are recent reexaminations of the rule against perpetuities, a topic of
interest to all probate lawyers. The real estate sales contract in Read v.
GHDC, Inc. 3 provided that the closing would occur within ten days after
approval of the subdivision plat by the local planning commission." It
was possible that the plat might not be approved within twenty-one years
(there being no measuring life). The supreme court upheld the contract,
however, holding that a reasonable time for performance will be implied
and that a period of more than twenty-one years would be unreasonable;
hence, the contract did not violate the rule against perpetuities. 9 In
Young v. Cass" an option to purchase land was to continue for a period
of ninety days beyond the death of the survivor of two life tenants.9 Had
the parties stopped there, no perpetuities problem would have been sug-
gested. They went on to provide, however, that "if Grantor [optionor]
shall fail to notify Grantee [optionee] of the death of said survivor of said
life tenants, then said period shall extend 90 days beyond such time as
Grantee [optionee] is notified."9 Again, the court saved the contract by
implying that the parties intended that these contingencies occur within a
reasonable time and that a period of more than twenty-one years would
be unreasonable."

Three justices joined in a special concurring opinion, written by Justice
Gregory.100 That opinion shows rather clearly that the common-law rule
against perpetuities, which is in force in Georgia,101 is being reexamined
by both judges and other lawyers. These three justices concurred in the
judgment but on an entirely different rationale. To them, the per curiam
opinion judicially added a saving clause to an unambiguous agreement
that violated the rule.10 1 They would prefer that the rule not be applica-
ble in the commercial setting but, while hinting that the General Assem-
bly might consider a rewriting of the rule, were reluctant to do so by judi-

93. 254 Ga. 706, 334 S.E.2d 165 (1985).
94. Id. at 706, 334 S.E.2d at 166.
95. Id.
96. 255 Ga. 508, 340 S.E.2d 185 (1986).
97. Id. at 509, 340 S.E.2d at 185.
98. Id.
99. Id. at 510, 340 S.E.2d at 186.

100. Id. (Gregory, J., concurring specially). Justices Clarke and Bell joined Justice
Gregory.

101. See Burt v. Commercial Bank and Trust, 244 Ga. 253, 260 S.E.2d 306 (1979).
102. 255 Ga. at 510, 340 S.E.2d at 186 (Gregory, J., concurring specially).
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cial decree. 03 They pointed out that, at the invitation of the court, the
Fiduciary Law Section of the State Bar of Georgia had studied, and then
recommended, adoption of the 'wait and see' approach discussed in the
American Law Institute's Restatement of Property. 4 The concurring jus-
tices felt, however, that the court should wait for a case not concerning a
commercial option and then carefully consider all the implications of a
'wait and see' rule.' °

IV. TRUST PROBLEMS

A. Express Trusts

While no formal words are necessary to create an express trust, there
still must be manifest evidence of an intention to create a trust and not
some other relationship.'" It is not even essential that the word 'trust' be
used if that trust intention is otherwise manifested. The will in Odum v.
Henry'0 7 appointed two of testator's daughters as 'guardians of the prop-
erty' of testator's incompetent granddaughter, notwithstanding that the
statute allows only a parent to appoint a testamentary guardian of his
children.10' Prior to testator's death, a probate court appointed the in-
competent's sister as her guardian and that sister, after testator's death,
claimed that she, as guardian, was entitled to the ward's estate created in
the will.' 09 The court held, however, that the testamentary 'guardians'
were in fact testamentary trustees for the incompetent."10 The court
found that testator intended to create a testamentary trust, rather than
to name testamentary guardians, because the will gave the testamentary
guardians power to use the bequeathed property for the incompetent's
"support, maintenance, welfare and comfort as they saw fit." '' The court
reasoned that this language pointed more clearly to a trust than to a
guardianship."

2

B. Implied Trusts

Since the implied trust is only a remedial device, the party asserting it
must come into a court of equity with clean hands and must carry the

103. Id. at 510-11, 340 S.E.2d at 186-87.
104. 1 RESTATEMENT (SECOND) OF PROPERTY § 1.4 comment a (1976).
105. 255 Ga. at 511, 340 S.E.2d at 187.
106. O.C.G.A. § 53-12-21 (1982).
107. 254 Ga. 739, 334 S.E.2d 304 (1985).
108. Id. at 740, 334 S.E.2d at 305; O.C.G.A. § 29-4-3 (1986).
109. 254 Ga. at 739, 334 S.E.2d at 305.
110. Id. at 741, 334 S.E.2d at 306.
111. Id. at 740, 334 S.E.2d at 306.
112. id,
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burden of proof. The party asserting the implied trust failed to meet
these requirements in Williams v. Williams.13 In Williams, a man sued
his former wife to compel her to reconvey to him land that he conveyed
to her to avoid his second wife's divorce claim.114 It was after this scheme
succeeded that he sought to force his first wife to reconvey the land to
him.' 15 A judgment on a verdict in his favor was reversed by the supreme
court, which held that the doctrine of unclean hands barred his assertion
of an implied trust where he freely admitted that he had conveyed the
property to his former wife for the very purpose of avoiding any alimony
claim against it by his second wife."

113. 255 Ga. 264, 336 S.E.2d 244 (1985).
114. Id. at 265, 336 S.E.2d at 245.
115. Id.
116. Id. at 265-66, 336 S.E.2d at 246.
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Workers' Compensation

by Robert R. Potter*
and

Mark J. Goodman**

I. EXCLUSIVE REMEDY BAR

During the survey period, there were again several efforts to avoid the
exclusive remedy doctrine' and recover in tort. The procedural posture in
the five cases discussed below concerned motions for summary judgment.
Plaintiffs asserted five different theories to avoid the exclusive remedy
doctrine. All failed.

In Rickets v. Tri-State Systems,2 plaintiff was an employee of Whittle
Sign Company, which contracted with Tri-State Systems, the owner of an
outdoor advertising sign furnished under a contract to Days Inn. While
repainting the sign, plaintiff was injured as the result of an electrical

* Partner in the firm of Swift, Currie, McGhee & Hiers, Atlanta, Georgia. Mercer Univer-
sity (A.B., 1970; J.D., magna cum laude, 1977). Member, Mercer Law Review (1975-1977);
Editor in Chief (1976-1977). Coauthor, J. HIERS, JR. & R. PoTrmR, GEORGIA WORKERS' COM-

PENSATION-LAw AND PRACTICE (1981). Contributing Author, The Institute of Continuing
Legal Education in Georgia, GEORGIA LAWYERS BAsIc PRACTICE HANDBOOK (2d ed. 1979).
Member, State Bar of Georgia.

** Associate in the firm of Swift, Currie, McGhee & Hiers, Atlanta, Georgia. Georgetown
University (A.B., cum laude, 1981); Duke University (J.D., 1984). Member, State Bar of
Georgia.

1. O.C.G.A. § 34-9-11 (1982) provides that:
The rights and the remedies granted to an employee by this chapter shall exclude
all other rights and remedies of such employee, his personal representative, par-
ents, dependents, or next of kin, at common law or otherwise, on account of such
injury, loss of service, or death; provided, however, that no employee shall be de-
prived of any right to bring an action against any third-party tort-feasor, other
than an employee of the same employer or any person who, pursuant to a contract
or agreement with an employer, provides workers' compensation benefits to an
injured employee, notwithstanding the fact that no common-law master-servant
relationship or contract of employment exists between the injured employee and
the person providing the benefits.

Id.
2. 177 Ga. App. 509, 339 S.E.2d 732 (1986).
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shock and a fall from the sign platform. He sued Tri-State and Georgia
Power Company. Tri-State asserted that it was the statutory employer
and, therefore, immune from tort liability and subject only to a potential
workers' compensation claim. Both plaintiff and defendant relied upon
Modlin v. Black & Decker Manufacturing Co.3 and Manning v. Georgia
Power Co." Plaintiff asserted that, pursuant to the proposition in Man-
ning, Tri-State was merely the owner of the sign and, therefore, not his
statutory employer. Tri-State asserted that Modlin and Manning con-
trolled because of an exception set forth in those two cases.'

The court of appeals agreed with Tri-State.9 The cited language reads:

[O]wners or entities merely in possession or control of the premises
would not be subject to workers' compensation liability as statutory em-
ployers, except in the isolated situation where that party also serves as
a contractor for yet another entity and hires another contractor to per-
form the work on the premises.7

The court held that, contrary to the factual settings in Modlin and Man-
ning, Tri-State was not a mere passive owner of the premises, but was
under contract to Days Inn and owed its primary obligation to Days Inn.
Whittle, the plaintiff's employer, in turn owed that obligation to Tri-
State. Because Tri-State was both an owner and a contractor, it fell
within the exception outlined in Modlin and Manning and was, therefore,
entitled to tort immunity. I

Plaintiff in Hay v. Britt Realty' attempted to avoid the exclusive rem-
edy doctrine by alleging certain willful acts. After receiving workers' com-
pensation benefits for an injury incurred while disassembling a radio
tower, plaintiff sued both the owner of the building upon which the tower
was located and Chapman, an officer and shareholder of the employer.
The owner was granted summary judgment and the court of appeals
made short work of plaintiff's allegation of willfulness against Chapman.
Chapman was acting in his representative capacity as the alter ego of the
employer-corporation, and the exclusive remedy doctrine, therefore,
applied. 1"

In Lott v. Ace Post Co.,1" plaintiff sued Ace Post for the wrongful death

3. 170 Ga. App. 477, 317 S.E.2d 255 (1984).
4. 252 Ga. 404, 314 S.E.2d 432 (1984).
5. 177 Ga. App. at 509, 339 S.E.2d at 733.
6. Id. at 510, 339 S.E.2d at 734.
7. Id. at 509-10, 339 S.E.2d at 733 (quoting Modlin, 170 Ga. App. at 479, 317 S.E.2d at

257) (emphasis by the court). See also Manning, 252 Ga. at 404-06, 314 S.E.2d at 432-34.
8. 177 Ga. App. at 510, 339 S.E.2d at 734.
9. 174 Ga. App. 214, 329 S.E.2d 544 (1985).

10. Id. at 214, 329 S.E.2d at 545.
11. 175 Ga. App. 196, 332 S.E.2d 676 (1985).
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of her husband. The factual setting was typical of the pulpwood industry.
Plaintiff's decedent was a wood and post cutter whom Ace Post paid ac-
cording to the amount of wood delivered. Ace Post deducted money from
the decedent's pay to provide workers' compensation coverage. In fact,
Lott recovered workers' compensation death benefits after a lift driven by
one of Ace Post's regular employees struck and killed her husband. None-
theless, she sued Ace Post in tort and alleged that there was no tort im-
munity because her decedent had paid the premiums to obtain the work-
ers' compensation benefits and, therefore, Ace Post had given no quid pro
quo to justify entitlement to the statutory immunity from tort liability.12

Under Official Code of Georgia Annotated section 34-9-11,13 the court
rejected this argument and held that the decedent assumed the status of
employee when he entered into the agreement with Ace Post to obtain
workers' compensation benefits not otherwise available to him." When
Ace Post provided the quid pro quo it surrendered any defense of lack of
negligence in connection with a compensable injury to the decedent. 15

The court further held that because plaintiff accepted the terms of the
Act and received workers' compensation benefits, she was estopped and
barred from recovering in tort under the doctrine of equitable estoppel.,

In Knight-Ridder Newspaper Sales v. Desselle, 7 the court declined to
reach the equitable estoppel argument. It simply found that plaintiff's
injuries arose out of and in the course of his employment and that the
exclusive remedy doctrine, therefore, barred his tort action. 8 Plaintiff
was a sportswriter for the newspaper and was struck by a vehicle driven
by a fellow employee. Plaintiff raised every available argument that his
injury, suffered while crossing a public street between the newspaper
building and a parking lot leased by the newspaper, did not arise out of
and in the course of his employment." The court could have easily dis-
pensed with this case on the estoppel theory based upon plaintiffs ac-
ceptance of workers' compensation benefits, but it opted to analyze the
course of employment arguments.

In Venable v. John P. King Manufacturing,2 0 the Board denied plain-
tiff workers' compensation benefits. Her tort claim was barred as well.
Venable filed a claim for workers' compensation benefits in 1982 to re-

12. Id. at 196, 332 S.E.2d at 677.
13. See supra note 1.
14. 175 Ga. App. at 197, 332 S.E.2d at 677.
15. Id
16. Id.
17. 176 Ga. App. 174, 335 S.E.2d 458 (1985).
18. Id. at 175, 335 S.E.2d at 459.
19. Id. at 174, 335 S.E.2d at 458.
20. 174 Ga. App. 800, 331 S.E.2d 638 (1985).

1986]
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cover benefits for byssinosis, a pulmonary disease caused by exposure to
cotton dust. The Board denied compensation benefits on the basis that
she failed to carry her burden of proving a work-related injury or illness
and failed to show that she suffered from byssinosis.2 After plaintiff filed
a negligence action against her employer, the superior court granted sum-
mary judgment for the employer on the basis of the exclusive remedy
doctrine."2 The court of appeals affirmed that the employee's failure to
recover workers' compensation benefits did not matter.2 3 There had been
a finding of coverage despite the fact that no favorable award had been
issued because the proof did not establish the existence of the disease.
The Court held that coverage controls, not compensation.2 4 It is the op-
portunity for compensation without proof of negligence that precludes a
plaintiff from maintaining a negligence suit.2

II. ARISING OUT OF AND IN THE COURSE OF EMPLOYMENT

A. Fighting

In City of Atlanta v. Shaw,2 6 claimant was injured in a fight on the job.
The Board awarded benefits and the superior court affirmed.2 7 Whether
or not claimant was the aggressor was not at issue. The court focused
instead on whether the fight arose out of employment activities. The fight
occurred during a verbal disagreement between claimant and a co-worker
concerning the use by claimant of a telephone for personal phone calls.2 8

The court stated that an injury caused by the willful act of a third person
directed against an employee for personal reasons is noncompensable.29

The court found no evidence that the fight was in any way related to the
employment and, therefore, reversed the superior court.30

B. Additional Injuries

In Firestone Tire & Rubber Co. v. Crawford,31 the court of appeals, in a
five-to-four decision, expanded the responsibility of the employer and in-
surer for 'secondary' injuries. In Firestone, claimant injured his back in a

21. Id. at 800, 331 S.E.2d at 639.
22. Id. at 800-01, 331 S.E.2d at 638-39.
23. Id. at 803, 331 S.E.2d at 641.
24. Id., 331 S.E.2d at 640.
25. Id., 331 S.E.2d at 641.
26. 179 Ga. App. 148, 345 S.E.2d 642 (1986).
27. Id. at 149-50, 345 S.E.2d at 642-43.
28. Id. at 148-49, 345 S.E.2d at 643.
29. Id. at 149, 345 S.E.2d at 642-43.
30. Id. at 149-50, 345 S.E.2d at 643.
31. 177 Ga. App. 242, 339 S.E.2d 292 (1985).
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work-related accident on December 2, 1982. He received workers' com-
pensation benefits and, on January 12, 1984, he was injured in an auto-
mobile accident while en route to an appointment with his doctor .3 The
Board found that claimant was required by the employer to consult with
his personal physician as a precondition to his return to employment. 33

The employer had paid claimant's travel expenses to allow him to travel
by car from his home to his doctor. The insurance carrier controverted
payment of compensation regarding the automobile accident injury. 4

The court of appeals addressed two issues. It rejected appellant's the-
ory that the claim was barred because the accident was the result of a
willful act of a third person.35 The court found it speculative that claim-
ant lost control of his car after a bottle thrown from another vehicle for
racially motivated reasons shattered the windshield. Because there was
neither evidence of misconduct on the part of claimant nor evidence of a
prior personal animosity between claimant and the assailant, the court
affirmed this portion of the Board's award.3 6

The court then upheld the Board's ruling that the 'secondary' injuries
arose out of and in the course of employment.37 In doing so, it distin-
guished Street v. Douglas County Road Department." In Street, the
court held that claimant was not entitled to compensation when he was
injured in an automobile accident en route to physical therapy treatment
sessions during work hours. Finding that Street's participation in therapy
was entirely voluntary, the court followed the general rule that when an
employee is free to use time for his own individual affairs and an injury
occurs during that time, it is noncompensable.3 In Firestone, however,
the court held there was an exception to the general rule because the trip
to the doctor was not voluntary and the employer furnished the
transportation.

32. Id. at 242, 339 S.E.2d at 293.

33. Id. at 243, 339 S.E.2d at 294.

34. Id. at 242, 339 S.E.2d at 293.

35. Id. at 242-43, 339 S.E.2d at 294.

36. Id. at 243, 339 S.E.2d at 294.

37. Id. at 244, 339 S.E.2d at 294.

38. 160 Ga. App. 559, 287 S.E.2d 586 (1981).

39. Id. at 560, 287 S.E.2d at 588.

40. 177 Ga. App. at 244, 339 S.E.2d at 295. The dissent argued that the facts closely
followed those of Street and should be controlled by the general rule that injuries incurred
en route to or from work are noncompensable. The factual situations in these two cases are
quite similar; hence, absolute reliance upon either case is ill-advised. Id. (Sognier, J.,
dissenting).
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C. Heart Attacks

In G & H Logging, Inc. v. Burch,"' claimant's decedent was employed
as a logging truck driver. On September 1, 1982, after being employed
only two days, claimant's decedent was found dead on the floor of the cab
with his right hand held over the top of his left wrist. The death certifi-
cate indicated the cause of death to be coronary occlusion. The Board
found that claimant's decedent did not suffer a compensable injury under
Official Code of Georgia Annotated section 34-9-1(4).'4 The Board relied
upon the absence of any strenuous on-the-job work or activity and the
fact that the decedent had been a very heavy smoker, who was observed
on many occasions to be ill, coughing, with extreme loss of breath, hold-
ing his chest, and squatting to the ground.43 The superior court
reversed.

4
4

In reversing the superior court, the court of appeals relied upon Brown
Transportation Corp. v. Blanchard.45 The court stated that there was
ample evidence to support the Board's finding that the work performed
on the day of the heart attack was not the precipitating or aggravating
cause of the attack.4

1

D. Psychological Injuries

In Williams v. ARA Environmental Services,'47 the issue was whether
disabling depression and anxiety caused by claimant's job stress, resulting
in dizziness, weakness, and palpitations, could form the basis of a work-

41. 178 Ga. App. 28, 341 S.E.2d 868 (1986).
42. O.C.G.A. § 34-9-1(4) (1982), provides that a compensable injury or personal injury,

as defined by the Workers' Compensation Act, does not include, "heart disease, heart at-
tack, the failure or occlusion of any of the coronary blood vessels, or thrombosis unless it is
shown by a preponderance of competent and credible evidence that any of such conditions
were attributable to the performance of the usual work or employment." Id.

In this case, decedent drove the employer's cab to a site in the woods of Clinch County,
Georgia. After throwing logging chains over a load of logs, which had been loaded onto a
trailer by another employee, he tightened these chains down. The decedent then left the
woods pulling the load of logs to St. Mary's, Georgia. He took a dirt logging road through a
gate, which he had to open, and drove onto the paved highway. Within 400 yards of the
intersection of the logging road and the paved highway, a coemployee discovered the dece-
dent's truck on the side of the road. The Administrative Law Judge found significant the
facts that the logs were already loaded, the claimant's decedent only had to pull the chains
to secure the load, the truck was air conditioned with power steering, and the opening and
closing of the gate was not difficult work. 178 Ga. App. at 29, 341 S.E.2d at 869-70.

43. 178 Ga. App. at 30, 341 S.E.2d at 870.
44. Id. at 29-30, 341 S.E.2d at 869-70.
45. 126 Ga. App. 333, 190 S.E.2d 625 (1972).
46. 178 Ga. App. at 30, 341 S.E.2d at 870.
47. 175 Ga. App. 661, 334 S.E.2d 192 (1985).
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ers' compensation claim. Claimant had been employed as a college house-
keeper for fifteen years when the college contracted with ARA to provide
cleaning services in the institution. Claimant stayed on in ARA's employ
but, instead of being responsible for cleaning only one dormitory, her
crew of three became responsible for cleaning four and, then, two dormi-
tories. This increase in the workload was stressful to claimant and on
May 24, 1983, while performing her usual duties, she fainted. She re-
ceived treatment at the hospital for dizziness, weakness, and palpitations
and was diagnosed as suffering from depression and anxiety." The Board
found that claimant suffered from depression with anxiety manifesting
itself in psychosomatic physical complaints, which were related to claim-
ant's reaction to the increased volume of work she performed as an em-
ployee.49 The Board and the superior court denied compensation based
on Hanson Buick, Inc. v. Chatham.s0 The Board reasoned that, to be
compensable, a psychological injury or disease must result 'naturally and
unavoidably' from some discernible physical occurrence.5 1

The court of appeals affirmed and cited Hanson Buick with approval. 2

The evidence supported the Board's finding that claimant's physical com-
plaints were psychosomatic and precipitated by psychic or emotional
stimuli.5 3 This was also the case in Hanson Buick, in which the court had
specifically and expressly denied compensation for psychic trauma precip-
itated by psychic stimulus."

The court also distinguished Georgia Bureau of Investigation v.
Worthington," the case upon which claimant relied. In Worthington, the
condition of claimant that caused his total disability was physical. The
issue in Worthington was not whether claimant's physical disability was
compensable if work-related, but whether it was work-related in the first
place. In contrast to Worthington, neither Hanson Buick nor Williams
concerned disability allegedly resulting from a discernible physical occur-
rence, but concerned psychic disability resulting from a purely psycholog-
ical injury. Under Georgia law, this type of disability remains
noncompensable."

48. Id. at 661-62, 334 S.E.2d at 192-93.
49. Id.
50. 163 Ga. App. 127, 292 S.E.2d 428 (1982).
51. 175 Ga. App. at 662, 334 S.E.2d at 193.
52. Id.
53. Id.
54. 163 Ga. App. at 129, 292 S.E.2d at 429.
55. 149 Ga. App. 628, 255 S.E.2d 99 (1979).
56. 175 Ga. App. at 663, 334 S.E.2d at 193. Judge Benham, the lone dissenter, suggested

that Georgia should follow other states that allow compensation for a psychological injury in
the absence of a triggering physical impact. He proposed the adoption of the Wisconsin
approach, which states that in order for nontraumatically caused mental injury to be corn-

19861
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III. CHANGE IN CONDITION

A. Employee's Burden

As usual, there were a number of change-in-condition cases during the
survey period. In King v. Piedmont-Warner Development,57 claimant, a
carpenter, fractured his ankle and received a ten percent permanent par-
tial disability rating. Claimant returned to work for approximately three
weeks. There was evidence that he was unable to lift heavy objects. After
three weeks, Piedmont-Warner laid off claimant, with approximately
twenty others. Claimant applied for employment with various employers,
but no work was available and there was no discussion about his disabil-
ity.58 The Board found that a change in condition had occurred because
claimant was able to do light work and perform basic carpentry duties,
but was limited in lifting and carrying heavy items due to his pain.5

The superior court reversed on the basis that approximately twenty
other employees were laid off at the same time and that the lay-off had
nothing to do with claimant's injury.60 The court of appeals reversed the
superior court and held that "[wihile economic conditions might have
been such that job opportunities in his field were scarce, the medical evi-
dence and appellant's corroborating testimony indicated that, because of
his disability, he would have been unable to obtain other employment
even if it were available."'"

In Clark v. Georgia Kraft Co.,62 claimant met his burden of proof and
was awarded benefits on the basis of a change in condition. " The unusual
factual setting in Clark may have implications far beyond the court's nar-

pensable in a Iworkers'] compensation case, the injury must have resulted from a situation
of greater dimensions than the day-to-day mental stresses and tensions which all employees
must experience. See, e.g., School District v. I.L.H.R., 62 Wis. 2d 370, 215 N.W.2d 373
(1974). Judge Benham reasoned that since emotional, stress-induced heart attacks consti-
tute accidental injuries and are compensable under Georgia law, no distinction should be
made when there is a work-related mental illness. He proposed the following rule: (1) a
nonphysical, trauma triggered, psychological injury is compensable; (2) however, the injury
must result from an occurrence or occurrences of greater dimensions than the normal
stresses and tensions experienced by employees on the job; and (3) upon review, the stan-
dard shall be one of substantial evidence to support the finding of any injury rather than
any evidence. 175 Ga. App. at 664, 334 S.E.2d at 194 (Benham, J., dissenting).

57. 177 Ga. App. 176, 338 S.E.2d 758 (1985).
58. Id. at 177, 338 S.E.2d at 759.
59. Id.
60. Id. at 176-77, 338 S.E.2d at 759.
61. Id. at 177, 338 S.E.2d at 759-60. Judges Beasley and Carley dissented on the basis

that there was no evidence at all that the employee was unable to find other employment
because of his disability. Id. at 178, 338 S.E.2d at 760 (Beasley, J., dissenting).

62. 178 Ga. App. 884, 345 S.E.2d 61 (1986).
63. Id. at 886, 345 S.E.2d at 63.
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row holding. Claimant's arm was amputated above his elbow as a result of
an on-the-job injury. He was fitted with a myoelectrical prosthetic arm
and returned to work in the shipping department, where he experienced
considerable difficulties in performing his duties. The employer proposed
the creation of a courier position at the same rate of pay. Claimant re-
fused the proposed courier job and ceased working altogether because of
the difficulties he encountered in the shipping department work area. He
claimed a change in condition. The employer responded that it had of-
fered other work suitable to the employee's impaired capacity.64

The Administrative Law Judge (ALJ) determined that the proffered
job was within claimant's physical capacities, but concluded that claimant
was justified in refusing the courier job because it did not provide a "rea-
sonable opportunity for advancement and growth and a correlation with
[claimant's] interests and attitude."' 5 The employer appealed the case di-
rectly to the superior court, which reversed the ALJ.6

The court of appeals reversed the superior court on the basis that Offi.
cial Code of Georgia Annotated section 34-9-240 provides, "if an injured
employee refuses employment procured for him and suitable to his capac,
ity, he shall not be entitled to any compensation at any time during the
continuance of such refusal unless in the opinion of the Board such re-
fusal is justified."'67 The court noted that it is within the Board's discre-
tion to determine whether or not a refusal is justified and that discretion
is quite broad. 5 The court found that the Board had made a rational
determination and did not abuse its discretion."

B. Employer's Burden

When a claimant has reached maximum improvement and is able to
return to work without restriction, an employer does not have to demon-
strate the availability of work in order to prevail upon a change in condi-
tion claim. In McDonald v. Townsend,70 claimant fractured the little fin-
ger on his right hand and, following surgery, received a seven percent

64. Id.
65. Id. at 884-85, 345 S.E.2d at 62.
66. Id. at 885, 345 S.E.2d at 62.
67. Id. (quoting O.C.G.A. § 34-9-240 (1982)) (emphasis by the court).
68. Id. at 885-86, 345 S.E.2d at 63.
69. Id. at 886, 345 S.E.2d at 63. Appellant relied upon McDaniel v. Roper Corp., 149 Ga.

App. 864, 256 S.E.2d 146 (1979), upon which the superior court had principally relied. The
court of appeals found the case inapposite because in McDaniel the Board determined that
the employee had not justifiably refused light work. The court upheld the Board's discretion
in that case and upheld it in the instant case. Id. at 864, 256 S.E.2d at 146-47; 178 Ga. App.
a., 345 G at pp. 81 3 . 7 1

70. 175 Ga. App. 811, 334 S.E.2d 723 (1985).
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permanent partial impairment rating. Benefits were paid in accordance
with his rating and suspended thereafter on the basis of the treating phy-
sician's release of the employee to return to work without restrictions.
Claimant testified that he was unable to find a job though he sought em-
ployment from numerous employers, including his employer at the time
of his injury. He offered no probative evidence connecting his inability to
obtain work with his prior injury. The employer offered no evidence con-
cerning availability of work." The ALJ denied further benefits." Claim-
ant appealed directly to the superior court which reversed on the basis
that the employer had failed to show availability of work.3 The court of
appeals held that such a showing is not necessary under these circum-
stances. 4 If an employee recovers from his injury, then he is in the same
position as every other member of the general work force and continued
unemployment would not be the responsibility of his employer. 5

In United States Fidelity & Guaranty Insurance Co. v. Giles'7 the
court of appeals distinguished the McDonald case and awarded benefits
to claimant." Giles had been a claims adjuster for United States Fidelity
and Guaranty Insurance Company (USF&G) when he was injured in
1979. He received a twenty percent permanent partial impairment rating
to his body as a whole. He continued to work for USF&G for approxi-
mately one year then resigned his position to accept a similar job with
CNA Insurance Company. He had more flexibility in performing his job
with CNA and did not drive as much. Approximately two and one-half
years later, Giles lost his job with CNA as a result of a reduction in force
by the company. He claimed entitlement to benefits on the basis of a
change in condition. USF&G contended, naturally, that Giles could not
get work solely because of economic conditions, and that Giles' inability
to find work was not due to his work-related injury.'8

The court agreed that McDonald controlled, but held that McDonald
dictated the same result found by the Board. 9 The court stated that
there was, "probative evidence in the record that while Giles' inability to
find work as a claims adjuster may not be related to his injury, his inabil-
ity to find other work for which he is suited is related to his injury."80

There was evidence that Giles had sought work in other fields in which he

71. Id. at 812, 334 S.E.2d at 723.
72. Id.
73. Id. at 811-12, 334 S.E.2d at 723.
74. Id. at 812, 334 S.E.2d at 724.
75. Id.
76. 177 Ga. App. 684, 340 S.E.2d 284 (1986).
77. Id. at 685, 340 S.E.2d at 285.
78. Id. at 684, 340 S.E.2d at 284-85.
79. Id. at 685, 340 S.E.2d at 285.
80. Id. (emphasis by the court).
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had experience, but could not obtain employment because of his disabil-
ity incurred as a result of his work-related injury.81 Hence, while the
claimant in McDonald produced no probative evidence to connect his in-
ability to work with his prior injury, Giles had done so and the court
awarded him benefits accordingly. The court held, "[iut is not the ability
to perform the particular job in which one was engaged at the time of
injury which is the determining factor in a case such as this, but rather
whether the claimant's inability to find any work for which he is suited
by training and experience is a result of the injuries suffered. '82

In Universal Ceramics, Inc. v. Watson,83 the issue was whether the em-
ployer is perpetually responsible for keeping open an offer of suitable em-
ployment. The employee's left arm was amputated as a result of a 1981
on-the-job injury. He returned to Universal Ceramics in a specially-cre-
ated job in the stock room. On August 11, 1982, he quit working. He was
aware that the stock room job continued to be available to him as late as
January 4, 1983. He did not attempt to return to that job, however, until
October 24, 1983, but the job was abolished by that time. The employer
contended that it did not have to perpetually maintain the job offer.84

The court of appeals relied upon Official Code of Georgia Annotated
section 34-9-240,85 and held that the employee's initial refusal to accept
the job did not forever bar receipt of future compensation benefits, but
barred benefits only "during the continuance of such refusal."86 Once the
employee attempted to accept the job in October and found the job no
longer available, he was entitled to further benefits.

C. Change in Condition or New Accident

A dispute between two insurance carriers in Royal Globe Insurance Co.
v. Hartford Insurance Co.87 confirms the standard for distinguishing be-
tween a change in condition and a new accident. The factual situation is
typical. Claimant was injured and received benefits from Royal Globe, the
insurance carrier on the risk at the time of the initial injury. She returned
to work in January 1979 and asserted that she reinjured her neck on Sep-
tember 29, 1982. Hartford Insurance Company had replaced Royal Globe

81. Id.
82. Id. (emphasis by the court).
83. 177 Ga. App. 345, 339 S.E.2d 304 (1985).
84. Id. at 345-47, 339 S.E.2d at 304-05.
85. O.C.G.A. § 34-9-240 provides, "If an injured employee refuses employment procured

for him and suitable to his capacity, he shall not be entitled to any compensation at any
time during the continuance of such refusal unless in the opinion of the board such refusal
was justified." Id.

86. 177 Ga. App. at 345-47, 339 S.E.2d at 304-05.
87. 175 Ga. App. 95, 332 S.E.2d 387 (1985).
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on the risk earlier in 1982. Royal Globe, naturally, contended a new acci-
dent had occurred. Hartford contended that it was the same old injury
and merely a change in condition for which Royal Globe should be re-
sponsible.8 The ALJ agreed with the latter theory and directed Royal
Globe to pay benefits.89 The full Board, however, disagreed and found a
new injury for which Hartford was responsible.9 The superior court dis-
agreed with the full Board, reversed, and reinstated the award of the
ALJ 1' The court of appeals cited Central State Hospital v. James92 as
the benchmark case in this area." The court gave the following example
of a new injury which has certainly become the standard of
determination:

[W]here the claimant sustains a second accident as a result of a specific
job-related incident which aggravates a pre-existing condition which re-
sulted from a prior accident . . . the second accident which aggravated
the pre-existing condition is a new injury, if the second accident at least
partially precipitated the claimant's disability .... This is true whether
claimant is immediately disabled or if he continues to work after the sec-
ond accident and his condition gradually worsens until he is forced to
cease his employment.'

The court in James had also given an example of a change in condition
which occurs

[w]here the claimant sustains an injury and is awarded compensation
during the period of disability. Subsequent thereto he returns to his em-
ployment performing his normal duties or ordinary work. Then as a re-
sult of the wear and tear of ordinary life and the activity connected with
performing his normal duties and not because of a specific job-related
condition, his condition gradually worsens to the point that he can no
longer continue to perform his ordinary work. This gradual worsening or
deterioration would constitute a change in his condition and not a new
accident.0

As is clear from the differing opinions taken by the ALJ and the supe-
rior court on one hand and the full Board on the other, there is ample
room within the James standard for disagreement based upon differing
views of the factual situation concerned. The court of appeals here noted

88. Id. at 96, 332 S.E.2d at 389.
89. Id. at 95, 332 S.E.2d at 388.
90. Id.
91. Id., 332 S.E.2d at 388-89.
92. 147 Ga. App. 308, 248 S.E.2d 678 (1978).
93. 175 Ga. App. at 96, 332 S.E.2d at 389.
94. Id. (quoting James, 147 Ga. App. at 309, 248 S.E.2d at 679) (emphasis by court).
95. 147 Ga. App. at 309-10, 248 S.E.2d at 679.
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that the evidence could be construed to support either the view of the
ALJ of a change in condition or the view of the full Board of a new in-
jury.96 Under those circumstances, the findings and conclusions of the full
Board supercede those of the ALJ and, if there is evidence to support the
same, the court is bound to uphold those findings and conclusions. There
was and it did. 7

IV. BENEFITS

A. Medical Benefits

In Boaz v. K-Mart Corp.,98 the supreme court addressed the issue of
whether the employer was relieved of liability for certain medical ex-
penses because claimant obtained treatment from physicians the em-
ployer had not approved. Claimant sustained a compensable on-the-job
injury while employed by K-Mart. The company doctor treated him for a
herniated disc and then returned him to work on September 2, 1980. He
was subsequently terminated in 1981 for reasons unrelated to his injury.
Claimant then requested a change of condition hearing, complaining that
his back was bothering him from his injury at K-Mart. Claimant also con-
sulted an unauthorized physician. The examination of the unauthorized
doctor revealed a lumbar spine problem with radiating pain. 9

The ALJ ruled that claimant had undergone a change of condition be-
cause he was still suffering lumbar problems which prevented him from
working.100 The ALJ also noted that although the company physician had
released claimant as cured in September 1980, a finding of total disability
as of May 26, 1981, was made and an economic award of total disability
was issued.1"'

In early 1983, claimant began having more severe back problems re-
quiring two spinal operations that resulted in a third change of condition
hearing. The ALJ said she would take judicial notice of the evidence
presented at the two prior hearings and concluded that claimant's back
and spinal condition worsened around March 1983 and all of the
problems were attributable to the first injury at K-Mart in July 1980.1 2
The ALJ also held that because the company physician had discharged
claimant as cured while in fact claimant was still suffering from his work-

96. 175 Ga. App. at 96, 332 S.E.2d at 389.
97. Id.
98. 254 Ga. 707, 334 S.E.2d 167 (1985). The court of appeals had denied the application

to appeal.
99. Id. at 707-08, 334 S.E.2d at 168.

100. Id. at 708, 334 S.E.2d at 168.
101. Id. at 707-08, 334 S.E.2d at 168-69.
102. Id. at 708, 334 S.E.2d at 168.
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related injury, and the employer disputed the claim, claimant was justi-
fied in seeking unauthorized medical treatment10 3

The full Board affirmed this award, 04 but the superior court held that
the Board erred in taking judicial notice of the first two hearings because
the results of those hearings were res judicata. 10 5 The court found no evi-
dence to support the finding that the company doctor had dismissed the
claimant while the claimant was suffering from a work-related injury. Dis-
missal would authorize treatment by a physician of the claimant's
choice.106 The superior court relied upon K-Mart Corp. v. Anderson'0 7 to
hold that the employee was responsible for his medical treatment.10 8 It
affirmed the finding of total disability relating to the lumbar disc prob-
lem, but reversed that portion of the decision holding that a work-related
injury also caused the cervical spine problem. 0 9

The supreme court disagreed." 0 It distinguished Anderson on the
grounds that the company doctor had dismissed the employee from treat-
ment even though the employee was still in need of treatment."' Because
the employer resisted all claims on the ground that any present problems
were not related to claimant's employment, he was free to seek other care.
"[I]f the employer does not adequately meet the duty of providing treat-
ment the employee may make other arrangements and once treatment by
a physician is undertaken, an employer may not change physicians and
cut off the right to continue such treatment."' 2

Medical benefits were also the subject of the opinion in Thompson v.
Wilbert Vault Co.,"3 but with a different twist. As a result of a compen-
sable accident, claimant's right leg was amputated below the knee and the
employer and insurer furnished him with both an original and replace-
ment artificial leg. The legs both wore out and claimant purchased a third
one, but the employer and insurer failed to compensate him for purchas-
ing this third leg."' The ALJ denied the claim for reimbursement based
upon Official Code of Georgia Annotated section 34-9-200(a)."6 The full

103. Id. at 708-09, 334 S.E.2d at 168-69.
104. Id. at 709, 334 S.E.2d at 168.
105. Id.
106. Id. at 708, 334 S.E.2d at 169.
107. 166 Ga. App. 421, 304 S.E.2d 526 (1983).
108. 254 Ga. at 709, 334 S.E.2d at 169.
109. Id.
110. Id. at 710-11, 334 S.E.2d at 170.
111. Id. at 709, 334 S.E.2d at 170.
112. Id. at 710, 334 S.E.2d at 170.
113. 178 Ga. App. 489, 343 S.E.2d 515 (1986).
114. Id. at 489-90, 343 S.E.2d at 516.
115. O.C.G.A. § 34-9-200(a) (1982) (amended O.C.G.A. § 34-9-200(a) (Supp. 1986)). This

section states that the employer and insurer were responsible for "original artificial mem-
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Board reversed on the grounds that this reimbursement was reasonably
necessary to effect a cure, give relief, or restore the employee to suitable
employment. " " Prior to the full Board issuing its award, however, the
legislature amended Official Code of Georgia Annotated section 34-9-200
to delete the word "original.. ' .7 The superior court agreed with the
Board's reasoning, but failed to reverse because the amendment of sec-
tion 34-9-200 did not have retroactive affect under Hall v. Hartford
Insurance.'"

The court of appeals reversed."' It distinguished the present case from
Hall in that the decision of the full Board under the amendment would
not render an injury compensable that would not otherwise be compensa-
ble, but would merely expand the scope of treatment. 20 The court ap-
plied the principle of using the laws that existed at the time of its judg-
ment, rather than the law prevailing at the time of the judgment under
review.' 2 ' The court of appeals, therefore, held that the superior court
erred in reversing the Board's award and permitted the claimant reim-
bursement for his artificial leg.'

B. Death Benefits

In Menard v. Fairchild,23 the supreme court addressed the issue of
whether the presumption of dependency of a minor created by Official
Code of Georgia Annotated section 34-9-13(b)(3) 24 was defeated by ter-

bers, prosthetic devices and aids, and replacement of [them when] destroyed in a compensa-
ble accident ... ." Id.

116. 178 Ga. App. at 490, 343 S.E.2d at 516.
117. Act of April 2, 1985, No. 558, 1985 Ga. Laws 727, 730 (codified at O.C.G.A. § 34-9-

200(a) (Supp. 1986)).
118. 146 Ga. App. 751, 247 S.E.2d 570 (1978).
119. 178 Ga. App. at 492, 343 S.E.2d at 517.
120. Id. at 491, 343 S.E.2d at 517.
121. Id.
122. Id. at 491-92, 343 S.E.2d at 517.
123. 254 Ga. 275, 328 S.E.2d 721 (1985).
124. O.C.G.A. § 34-9-13 (1982) (amended 1985) reads as follows:

(a) As used in this Code section, the term:
(1) "Child" includes stepchildren, legally adopted children, posthumous
children, and acknowledged illegitimate children but does not include mar-
ried children; and
(2) "Parent" includes stepparents and parents by adoption.

(b) The following persons shall be conclusively presumed to be the next of kin
wholly dependent for support upon the deceased employee: ...

(3) A child of the employee if:
(A) The child is under 18; or
(B) The child is over 18 and is physically and mentally incapable
of earning a iiveiihood.
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mination of parental rights under Official Code of Georgia Annotated sec-
tion 15-11-53.125

A juvenile court found Christopher Bird to be a deprived child in No-
vember 1979 and terminated his natural father and natural mother's pa-
rental rights.12 6 After this, Christopher's father was killed in an accident
while working as a roofer for Robert Fairchild, his employer. The roofing
was being done pursuant to a contract for the repair of certain apart-
ments owned by Housing Systems. After this accident, the Menards
adopted Christopher.

12 7

The Menards filed a claim for workers' compensation benefits on behalf
of Christopher. The ALJ ruled that the order terminating parental rights
precluded a claim by Christopher.2 The full Board reversed, holding
that Christopher was entitled to make the claim and made an award to be
paid by Housing Systems as statutory employer. 28 The superior court re-
versed on both issues." ' The court held that Housing Systems was not a
statutory employer and that the juvenile court ruling terminated the
child's right to recovery.1 3 '

The supreme court disagreed.132 It held that section 15-11-53 is not in-
tended to further penalize a child by disallowing a claim arising out of his
father's death.1 33 The termination of parental rights is designed to protect
a child who has been abandoned, deprived, or unsupported.' 2 4 Official
Code of Georgia Annotated section 15-11-53 is aimed at putting an end to
the rights and obligations between the parent and child, but not to any
third party.13 Here, there is an obligation flowing from the employer to

Id.
125. Id. § 15-11-53 (repealed 1986) (current version codified at O.C.G.A. § 15-11-80

(Supp. 1986)) states:
An order terminating the parental rights of a parent terminates all his rights and
obligations with respect to the child and all rights and obligations of the child to
the parent arising from the parental relationship, including rights of inheritance.
The parent is not thereafter entitled to notice of proceedings for the adoption of
the child by another nor has he any right to object to the adoption or otherwise to
participate in the proceedings.

Id.
126. See Id. § 15-11-51 (1982) (repealed 1986) (current version codified at O.C.G.A. § 15-

11-81 (Supp. 1986)).
127. 254 Ga. at 275-76, 328 S.E.2d at 722-23.
128. Id. at 275, 328 S.E.2d at 723.
129. Id.
130. Id.
131. Id. at 276, 328 S.E.2d at 723.
132. Id. at 278-79, 328 S.E.2d at 723-24.
133. Id. at 277, 328 S.E.2d at 723.
134. Id.
135. Id. at 278, 328 S.E.2d at 724.
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the child which arises out of the status of parent and child, a status still
in existence after the termination order. 36 Official Code of Georgia Anno-
tated section 34-9-13(b) eliminates any requirement of actual dependency
and, thus, the child's rights under workers' compensation are determined
by his status as a child and not by actual dependency.1 s7 So long as that
status exists, the child has the rights the Workers' Compensation Act af-
fords to him.' 6 The adoption of Christopher after his natural father's
death did not diminish his vested right to recover workers' compensation
because that right is determined as of the date of the accident.' 3

C. Computation of Wage Rate

In Thomaston Mills, Inc. v. Kierbow,'" and United States Fidelity &
Guaranty Co. v. Branch,"" the court of appeals ruled on the issue of the
proper calculation of an average weekly wage for a disabled employee. In
Branch, a six-to-three decision, the minor-claimant lost two fingers of his
right hand and damaged a third finger in an accident that occurred while
he was engaged in his duties as a part-time employee in his father's farm
business. The insurance company covering the business assessed and ac-
cepted workers' compensation premiums computed on the basis of a fig-
ure that included not only the hourly wages of the employees, but also
their year-end bonuses, all of which were reported on income tax returns.
The employer and insurer contended that the bonuses were not to be in-
cluded in the computation of weekly disability benefits.'" The ALJ
agreed and awarded weekly benefits in the amount calculated by the em-
ployer and insurer. 4

3

The full Board reversed and held that Board Rule 260'" mandated
that bonus payments be included in the calculation of average weekly
wages."4 Because the insurer collected premium payments from the bo-
nus that was paid to claimant, the insurer could not assert that such pay-

136. Id.
137. Id.
138. Id.
139. Id. The supreme court ruled that the child had a valid claim, but not against Hous-

ing Systems, Inc. It agreed with the superior court that Housing Systems was the mere
owner of the premises and not a statutory employer. The case was remanded to the State
Board for further consideration to determine the immediate employer of the deceased fa-
ther. Id.

140. 177 Ga. App. 368, 339 S.E.2d 361 (1985).
141. 178 Ga. App. 853, 344 S.E.2d 714 (1986).
142. Id. at 853, 344 S.E.2d at 715.
143. Id.
144. GA. BD. WORKERS' COMP, R. 260.
145. 178 OR. App. at 853, 344 S.E.2d at 715.
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ment was in the form of a gratuity.14 The superior court 47 and the court
of appeals affirmed.' 4s The court relied upon Rule 260 and specifically
found that a bonus falls within the phrase "other benefits.' 49 The court
rejected the insurer's argument that if an employer made a payment for
tax reasons, as the bonus here, it should ipso facto not be considered as
wages for workers' compensation purposes.18

Judge Beasley, in a strong dissent, noted that there was no agreement
or expectation on the part of the employer or the employee with respect
to any bonus or any other type of compensation or wages. s'' It was only
after the end of the year, some six months after the employee ceased
working, that the company decided to give bonuses to all the people who
had been employees that year.8 2 The dissent urged that the average
weekly wage of the injured employee at the time of the injury must be
taken as the basis by which to compute compensation pursuant to Official
Code of Georgia Annotated section 34-9-260.113 Therefore, the after-de-
clared bonus could not be included in the average weekly wage.' "

At the time claimant in Thomaston Mills was injured, she was receiv-
ing social security benefits. Because claimant could earn only approxi-
mately $5,000 per year in income and still retain her eligibility for the full
social security benefits to which she was entitled, she worked full-time
until her earnings reached that threshold amount. She would work full-
time over a period of several months after which time she remained un-
employed for the remainder of the year. Claimant injured her knee in
January, 1981, but had been working forty hours per week since Septem-
ber, 1980 and continued to work until February, 1981. She then became
totally disabled. The ALJ awarded her compensation in the amount of
$110 per week, for a total of $5,720 per year.' 85 The ALJ rejected the
employer's and insurer's argument that claimant should not receive work-
ers' compensation benefits of more than $5,000 annually because of her

146. Id.
147. Id. at 854, 344 S.E.2d at 715.
148. Id. at 855, 344 S.E.2d at 716.
149. Id. at 853, 344 S.E.2d at 715. GA. BD. WORKERS' COMP. R. 260, states in part: "(a)

Computation of wages shall include, in addition to salary or hourly pay, the reasonable mon-
etary value of food, housing, and other benefits furnished by the employer without charge to
the employee, and tips." Id.

150. 178 Ga. App. at 854, 344 S.E.2d at 716.
151. Id. at 855, 344 S.E.2d at 716 (Beasley, J., dissenting).
152. Id.
153. O.C.G.A. § 34-9-260 (Supp. 1986). This section reads in part, "[e]xcept as otherwise

provided in this chapter the average weekly wages of the injured employee at the time of the
injury shall be taken as the basis upon which to compute compensation .... Id.

154. 178 Ga. App. at 856, 343 S.E.2d at 717 (Beasley, J., dissenting).
155. 177 Ga. App. at 369, 339 S.E.2d at 362.
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part-time status because the statute governing average weekly wage does
not provide for such a limitation. 5 The full Board and superior court
both affirmed.

15 7

The court of appeals held that Official Code of Georgia Annotated sec-
tion 34-9-260 should be applied strictly. " Because claimant had worked
from September 1980 until February 1981, a period in excess of thirteen
weeks, the "average weekly wage shall be 1/13 of the total amount of
wages earned in such employment during the thirteen week period."'
The court was bound to apply the plain language of the pertinent statute.

The court also rejected the employer's and insurer's argument that be-
cause claimant earned the entirety of her wages while working only dur-
ing a period of several months, her full-time weekly wage should be based
upon approximately twenty-two hours of work per week, the average
number of hours per week she would have been required to work during
an entire year in order to earn $5,000."0 Official Code of Georgia Anno-
tated section 34-9-260 did not require that compensation be based upon
the wages she received for the entire calendar year because the Statute
applied to the average weekly wage of the employee.'" Based upon this,
the court of appeals affirmed the superior court holding and ruled that
this compensation was not a windfall to the claimant.6 2

In a logical dissent, Judge Birdsong indicated that the claimant was
receiving $5,720 per year in workers' compensation benefits when she ac-
tually earned no more than $5,000 per year from working.8 3 This windfall
violated Official Code of Georgia Annotated section 34-9-261,"' which
provides that an employee shall be paid weekly benefits equal to two-
thirds of the employee's average weekly wage.'" 5

V. EMPLOYER-EMPLOYEE STATUS

Corporate officers qualify as employees of a corporation for determining
whether or not the corporation has three or more employees and is there-
fore subject to the Workers' Compensation Act.'" s There may be excep-
tions to that rule, however. The Georgia Court of Appeals reviewed this

156. Id.; O.C.G.A. § 34-9-260 (1986).
157. 177 Ga. App. at 368-69, 339 S.E.2d at 362.
158. 1d. at 370, 339 S.E.2d at 363.
159. Id. at 369,' 339 S.E.2d at 362 (quoting O.C.G.A. § 34-9-260(1) (Supp. 1986)).
160. Id. at 369-70, 339 S.E.2d at 362-63.
161. Id. at 370, 339 S.E.2d at 363.
162. Id.
163. Id. at 371-73, 339 S.E.2d at 364-65 (Birdsong, J., dissenting).
164. O.C.G.A. § 34-9-261 (Supp. 1986).
165. 177 Ga. App. at 371, 339 S.E.2d at 364 (citing O.C.G.A. § 34-9-261 (Supp. 1986)).
166. O.C.G.A. tit. 34, ch. 9 (1982 & Supp. 1986).
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rule in Dennison v. G&M Quality Builders, Inc. 1 7 The Board found that
the employer had three or more employees and was subject to the Act."8

The Board's employee count included the president of the corporation
and the secretary-treasurer, neither of whom declared an exemption.'69

The court interpreted and relied upon Official Code of Georgia Annotated
sections 34-9-1(2)17 and 34-9-2(a) and (b)17 ' to hold that a corporate of-
ficer is an employee for determining whether an employer has three or
more employees, unless the officer files a written declaration of
exemption.1

72

In Keenan v. Jackson & Keenan Construction,7 3 the part owner of the
business filed as an employee for workers' compensation benefits and re-
covered them. The insurance carrier belatedly raised the issue of whether
Keenan, as part owner of the business, was entitled to workers' compen-
sation benefits at all.1 74 The court of appeals held that an insurer that has
accepted workers' compensation premiums from an individual as an em-
ployee is thereafter estopped to deny coverage of that individual. 75 The
court did not reach the question of whether Keenan was an employer or
employee because of the estoppel theory.

VI. ATTORNEY FEES

In Overman v. All Cities Transfer Co., 76 the court addressed a dispute
between two attorneys over their fees. In September, 1980, claimant had
employed attorney Todd under a contingent-fee contract in which the at-
torney was to receive thirty-three and one-third percent of all funds re-
covered. Todd represented claimant at a change in condition hearing. Af-
ter the hearing he notified claimant that he had negotiated a settlement
of $6,000 with the employer and insurance carrier. Claimant refused to
enter into the stipulation and agreement and subsequently terminated his
relationship with attorney Todd.'

Claimant then employed attorney Woods under a fee contract. The
contract stipulated that attorney Woods would receive twenty-five per-
cent of any recovery of income benefits without a hearing and thirty-three

167. 178 Ga. App. 548, 343 S.E.2d 786 (1986).
168. Id. at 548, 343 S.E.2d at 787.
169. Id.
170, O.C.G.A. § 34-9-1(2) (Supp. 1986).
171. Id. § 34-9-2(a), (b).
172. 178 Ga. App. at 549, 343 S.E.2d at 787.
173. 175 Ga. App. 730, 334 S.E.2d 329 (1985).
174. Id. at 730-31, 334 S.E.2d at 330.
175. Id. at 731, 334 S.E.2d at 330-31.
176. 176 Ga. App. 436, 336 S.E.2d 341 (1985).
177. Id. at 436-37, 336 S.E.2d at 341-42.
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and one-third percent after a hearing. Woods successfully negotiated a
$7,500 settlement including a provision for twelve months of additional
medical benefits. 178 The State Board of Workers' Compensation approved
this settlement, and claimant received $5,000 with the remaining amount
being held in escrow pending a hearing. 79 The issue was apportionment
of a fee between the attorneys. The ALJ held that Woods was successful
in improving the settlement in the amount of $1,500 and, therefore,
awarded him $375 according to the fee contract.18 0 The ALJ further ruled
that because Todd participated in a hearing and a long period of repre-
sentation resulting in a proposed settlement of $6,000, he was entitled to
thirty-three and one-third percent of that proposal, or $2,000.8' The re-
maining $125 in escrow was to go to claimant.182

At the court of appeals, claimant argued that in addition to negotiating
a more favorable settlement, Woods obtained a physician change for him
and also obtained significantly beneficial medical treatment for him. He
argued that Todd was not entitled to a fee at all.18 3 The court, in inter-
preting the contingent-fee contract, held that an attorney cannot recover
the whole or part of the contingent-fee contract when the contingency
provided for by the contract has not occurred, although the entire work
or service of the attorney has been duly performed.' However, when
"the client prevents a contingency from happening, the attorney is enti-
tled to a reasonable attorney fee for his services that have been rendered
on behalf of the client."' 80 The court ruled that although Todd was pre-
vented from recovering under the contingency-fee contract, he was able to
recover under a theory of quantum meruit, which requires proof of the
reasonable value of the attorney's services.18 6 The AM did not base his
finding on the reasonable value of Todd's services, but rather based it
upon the fee contract."' The court remanded to the Board for findings
based upon the proper standard for recovery of attorney fees.'"

178. Id. at 437, 336 S.E.2d at 342.
179. Id., 336 S.E.2d at 341.
180. Id.
181. Id.
182. Id., 336 S.E.2d at 342.
183. Id. at 438, 336 S.E.2d at 342.
184. Id. (citing Bearden v. Lane, 107 Ga. App. 424, 130 S.E.2d 619 (1963)).
185. Id. (quoting Bearden, 107 Ga. App. at 425-26, 130 S.E.2d at 622).
186. Id.
187. Id. at 438-39, 336 S.E.2d at 343. The AIJ disregarded some evidence of reasonable

value, even though Todd presented evidence of the number of hours that he worked and the
value of his services, which he alleged to be in excess of $3,000. The ALJ also gave no
consideration to the fact that attorney Woods obtained for the claimant past medical ex-
penses and future expenses for 12 months in addition to the $7,500 in cash. Id.

iss. Id. aL 439, 536 S.E.2d at 343.

19861



MERCER LAW REVIEW

In State v. Mitchell,"" the sufficiency of evidence of attorney fees was
at issue. The court of appeals concurred that the employer was obligated
to pay a fifteen percent penalty and add-on attorney fees.' 9 It held, how-
ever, that there was insufficient evidence of the reasonable value of attor-
ney fees upon which to base an award.1' 1 It is noteworthy that claimant's
attorney tendered the attorney fee contract at the hearing, but the court
held there was still "no evidence of the reasonable value of the attorney's
services." ' ,5 This is a judicial technicality resulting in needless expense to
the parties and the Board when the case is remanded for an additional
hearing. The authors believe the tender into evidence of the claimant's
attorney fee contract should be sufficient evidence of reasonable value of
the attorney's services. Because the court held that it is not, claimant's
attorneys must not only tender the contract at the hearing, but state that
recovery pursuant to the attorney fee contract is the reasonable value of
their services.

VII. STATUTE OF LIMITATIONS

A. Claims not Barred

During the survey period, there was considerable appellate activity re-
garding the two-year statute of limitations for a change in condition. In
Brake Supply Co. v. Banks,'19 the court noted the applicable statutory
language in Official Code of Georgia Annotated section 34-9-104(b),'"
which provides, in part, that a claimant apply for a change in condition
"not more than two years. . . since the date of final payment of income
benefits due under this chapter."1' Claimant was injured in December
1980 and was not able to return to work until April 19, 1981, during
which time he received workers' compensation benefits. Upon the em-
ployee's return to work, the insurance carrier filed a WC-2 form indicat-

189. 177 Ga. App. 333, 339 S.E.2d 384 (1985).
190. Id. at 335-36, 339 S.E.2d at 387. The notice issue had been resolved in favor of

claimant, and it was therefore incumbent upon the employer to meet the requirements of
O.C.G.A. § 34-9-221(e) in paying benefits. Because the employer failed to comply with the
requirements, the Board authorized a 15% penalty in addition to the benefits that the em-
ployer was required to pay, and assessed attorney fees against the employer under O.C.G.A.
§ 34-9-108(b)(2) because the employer did not file a notice to controvert within 21 days of
its knowledge of the injury and there were no reasonable grounds for this failure. For a full
discussion of the notice issue, see infra notes 330-56 and accompanying text.

191. 177 Ga. App. at 335, 339 S.E.2d at 387.
192. Id.
193. 175 Ga. App. 242, 333 S.E.2d 129 (1985).
194. O.C.G.A. § 34-9-104(b) (1982).
195. 175 Ga. App. at 242, 333 S.E.2d at 130 (quoting O.C.G.A. § 34-9-104(b) (1982))

(emphasis by the court).
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ing that it suspended income benefits on April 13, 1981. The insurance
carrier later filed a WC-4 form which provided that the date of final
weekly payment was June 18, 1981."" The difference in those two dates
was significant. Claimant's work-related injury worsened gradually and on
May 16, 1983, he filed a claim for a change in condition. The carrier as-
serted that the claim was barred by the running of the two-year statute of
limitations in section 34-9-104(b). 19 7 The court of appeals emphasized
that the WC-4 form the insurance carrier filed indicated on its face that
the date of the carrier's final payment of weekly benefits was June 18,
1981V98 Construing that form against the insurance carrier in the face of
the carrier's assertion that it actually suspended benefits on April 13,
1981, the court held that claimant's application for a change in condition
was timely filed within the two-year period.'"

In Holt's Bakery v. Hutchinson,00 the court emphasized different lan-
guage in section 34-9-104(b) to construe the statute in favor of the em-
ployee and avoid imposing the statute of limitations2 0' Claimant was in-
jured on July 8, 1981. On September 9, 1981, the insurance carrier filed a
WC-2 form showing both the commencement and suspension of tempo-
rary total disability benefits. On that same date, the insurance carrier
filed a WC-4 form, also reflecting that the final weekly payment of bene-
fits was made on August 19, 1981. There was an indication on both the
WC-4 form and medical WC-18 form that there was no permanent
disability.

20 2

On October 14, 1983, over two years later, the employee again ceased
work due to gradual worsening of her condition. She filed a claim for a
change in condition on February 7, 1984, alleging a new injury as of the
last day of work and asserting entitlement to a twenty percent permanent
partial disability rating.208 The ALJ found that the employee did not
have a new accident as of the last day of work on October 14, 1983, be-
cause she had experienced a change in condition, but that her claim was
barred by the two year statute of limitations.2 4 On appeal, the full Board
held that her claim was not barred because permanent partial disability
payments due her had not been paid.2 15 The court of appeals affirmed

196. Id.
197. Id.
198. Id.
199. Id. at 242-43, 333 S.E.2d at 130.
200. 177 Ga. App. 154, 338 S.E.2d 742 (1985).
201. Id. at 159, 338 S.E.2d at 748.
202. Id. at 154, 338 S.E.2d at 745.
203. Id., 338 S.E.2d at 744-45.
204. Id. at 155, 338 S.E.2d at 745.
205. Id. at 155-56, 338 S.E.2d at 745.
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this particular issue on the same theory 0 s In referring to section 34-9-
104(b), the court emphasized that the two years did not begin running
until the date of final payment of income benefits due under the act.2 0 7

The court reasoned that if the evidence supports the conclusion that
claimant was due only temporary total disability benefits at the time of
suspension on August 19, 1981, then the statute would have begun run-
ning at that time.208 If, however, there was some evidence to support a
finding that the claimant was "potentially due other income benefits at
the time of the 1981 injury and was not paid these benefits,"209 then the
statute would not apply.2 10 After citing considerable commentaries sup-
porting its position, the court held that there was evidence to support the
Board's determination of permanent partial disability payments due to
claimant that the insurer had not paid, therefore, her claim was not
barred.2 1' In so ruling, the court had liberally construed this statute of
limitations to favor employees, but it has also significantly altered a clear
and understandable statute of limitations into one now requiring a fac-
tual determination regarding what benefits were potentially due and
when.

In Dunaway v. R.I.A.S.,212 the court reviewed a pre-1978 injury. The
significance of the date of the accident is that the two-year statute of
limitations applicable to such injuries is former Georgia Code Annotated
section 114-709,213 as opposed to Official Code of Georgia Annotated sec-
tion 34-9-104(b). Under the applicable provision, the two-year statute be-
gan to run from the date of the filing of final payment with the Board,
instead of the date of payment.2 1

4 The employee had sought and received
a lump sum payment, which, as noted by the WC-4 forms the insurance
carrier filed, was paid on November 18, 1977. The first of these forms was
filed on February 16, 1979, and the insurance carrier attempted to rely
upon this filing.215 Thereafter, the insurer filed subsequent WC-4 forms

206. Id. at 159, 338 S.E.2d at 748.
207. Id. at 160, 338 S.E.2d at 748.
208. Id.
209. Id.
210. Id. at 161, 338 S.E.2d at 749.
211. Id. at 160-62, 338 S.E.2d at 748-50.
212. 176 Ga. App. 181, 335 S.E.2d 470 (1985).
213. GA. CoDE ANN. § 114-709 (Harrison 1983) reads as follows:

Upon their own motion . . . or upon the application of any party in interest on
the ground of a change in condition, the State Board of Workers' Compensation
may, not later than two years from the date that the Board is notified that the
final payment of a claim has been made pursuant to a board order ..

Id.
214. Id. Cf. O.C.G.A. § 39-9-104(b) (1982) (statute of limitations begins to run from date

of final payment).
215. 176 Ga. App. at 181-82, 335 S.E.2d at 471-72.

[Vol. 38



WORKERS' COMPENSATION

demonstrating additional medical payments. A claim for a change in con-
dition was filed more than two years after the last payment of indemnity
benefits and more than two years after the filing of the first WC-4 reflect-
ing the last payment of indemnity benefits, but the claim was filed within
two years of the date of the last WC-4 form reflecting medical pay-
ments. 21 6 The Board found that the two-year statute of limitations did
not bar this claim, but the superior court reversed.2 1 7 The court of ap-
peals, however, reversed the superior court on the basis that it could not
be said that the November 18, 1977 payment of indemnity benefits was
the final payment on this claim.2 18 Medical benefits were thereafter paid.
These payments constituted payment for the statute of limitations and,
hence, the claim was not barred.1

B. Claims Barred

In Clarke v. Sampson Manufacturing Co., 220 the ALJ found a way to
avoid the statute of limitations, but the Board reversed.2 2 1 The superior
court and the court of appeals affirmed.22 2 Claimant was injured on Feb-
ruary 19, 1981, received weekly income benefits, and then returned to
work on July 21, 1981. The insurance carrier properly reported the sus-
pension of benefits to the Board. Slightly less than two years later, the
employee left her job because of her back pain. The insurance carrier had
continued to provide payment for her medical expenses due to her back
injury. The insurer made the last payment of medical expenses in April
1983, but paid no weekly income benefits after the employee's return to
work in July 1981. She filed a claim for a change in condition on Novem-
ber 2, 1983.223 The ALJ applied the one-year statute of limitations of Offi-
cial Code of Georgia Annotated section 34-9-82(a),2 2 4 and ruled that as
the employee had filed her claim within one year of the date medical ben-
efits had been supplied to her by the employer, her claim was not
barred.2 2

5 The full Board found section 34-9-104(b) to be the applicable
statute of limitations and held that the time had run before the em-

216. Id.
217. Id.
218. Id. at 183, 335 S.E.2d at 472.

219. Id.
220. 177 Ga. App. 149, 338 S.E.2d 738 (1985).
221. Id. at 150, 338 S.E.2d at 739.
222. Id.
223. Id. at 149-50, 338 S.E.2d at 739.
224. O.C.G.A. § 34-9-82(a) (1982) reads, in part, as follows: "The right to compensation

shall be barred unless a claim therefor is filed within one year after injury . Id.

225. 177 Ga. App. aL 150, 338 SE.2d at 759.
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ployee's claim was filed on November 2, 1983.226
The court of appeals indicated that the sole issue was whether this was

an initial claim for compensation governed by the one-year statute of lim-
itations in section 34-9-82(a) or whether it was a claim for a change in
condition governed by section 34-9-104(b).2 27 Claimant contended that
because the insurer paid income benefits and medical expenses without
the actual filing of a claim and without any award from the Board, her
November 2, 1983, filing was her initial claim for the February 19, 1981,
injury. The court rejected this assertion. 228 The court cited language in
section 34-9-104(a) defining a 'change in condition'2 2 9 and noted that the
term includes circumstances in which the original physical or economic
condition was established "by award or otherwise."2 3 0 It ruled that the
term 'otherwise' encompasses payment of income benefits made pursuant
to the Workers' Compensation Act under the direct payment system that
has been in effect since 1978.31 Hence, the two-year statute of limitations
applied and the claim was barred. The court specifically noted that the
payment of medical expenses alone does not fall within the 'otherwise'
category.23 2 When income benefits are paid on a claim, therefore, a later
claim for benefits for the same injury would be a change in condition
claim and not an initial claim. When only medical expenses are paid as a
result of an injury and no income benefits are paid at that time, a later
claim for benefits for the same injury would be an initial claim, and the
applicable statute of limitations under such circumstances would be sec-
tion 34-9-82(a).

Claimant made a similar effort in ITT-Thompson Industries v.
Wheeler," " in which he would be barred from recovery by the two-year
statute of limitations applicable to a change in condition, but would not
be barred by the one-year statute of limitations because of the continued
payment of medical expense.23" After his 1979 injury, the employee con-
tinued to have pain and continued to receive medical benefits that the
employer and insurance carrier paid through 1983. He quit his job in 1981
and had gone to work elsewhere. When he had surgery in 1984, the em-
ployer and insurance carrier refused to pay for the surgery or pay any
weekly benefits. Claimant asserted a fictional 1981 claim based upon his

226. Id.

227. Id.
228. Id. at 150-51, 338 S.E.2d at 739-40.
229. Id. at 151, 338 S.E.2d at 740 (citing O.C.G.A. § 34-9-104(a) (Supp. 1986)).
230. Id.
231. Id.
232. Id.
233. 179 Ga. App. 92, 345 S.E.2d 614 (1986).
234. Id. at 92 345 S.E.2d at 614.
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last day of work in an attempt to file an initial claim to avoid the two-
year statute of limitations.2 35 The Board rejected this theory and held
that the employee's claim for weekly benefits was, in fact, barred by the
two-year statute of limitations.2 The Board, however, held that the em-
ployer and insurance carrier continued to be responsible for the claim-
ant's medical expenses.2 37 The superior court remanded on the theory
that there may have been a new accident in January, 1981.23, On appeal,
the court of appeals relied upon its decision in Clarke. It was clear that
this employee sought additional benefits on account of a change in condi-
tion and that this was not an initial claim. Hence, other than the continu-
ing obligation to pay medical expenses, the claim was barred.23

VIII. PROCEDURE

A. Change in Physicians

In Columbus Foundries, Inc. v. Moore,240 the sole issue before the court
of appeals was whether a party could appeal a decision on a request for a
change in physician by the State Board of Workers' Compensation to the
superior court. Columbus Foundries presented a very complicated proce-
dural background that resulted in the court of appeals hearing the case.
Claimant suffered an on-the-job back injury and, five years later, the em-
ployer and insurance carrier filed a request for a change in physicians.
The ALJ and the full Board denied this request.2 4 ' The employer and
insurance carrier appealed to the superior court. Later, the employer and
insurance carrier filed another request for a change in physicians. The
ALJ denied the request, but, this time, the full Board reversed. 42 Claim-
ant then appealed the grant of a change in physicians to the superior
court. The second request for a change in physician was filed while the
appeal for the first request was still pending at the superior court level243

By separate order, the superior court disposed of each appeal by af-
firming the full Board's award denying the first request and reversing the
full Board's award of the second request.2 44 The court reasoned that the
Board lacked subject matter jurisdiction on the second request while ap-

235. Id. at 92-93, 345 S.E.2d at 614-15.
236. Id.
237. Id.
238. Id. at 93-94, 345 S.E.2d at 615.
239. Id. at 94, 345 S.E.2d at 616.
240. 175 Ga. App. 387, 333 S.E.2d 212 (1985).
241. Id. at 388, 333 S.E.2d at 212.
242. Id.
243. Id. at 387-88, 333 S.E.2d at 212.
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peal of the first request was pending. The employer and insurance carrier
appealed only from the order reversing the full Board's grant of their sec-
ond request to the court of appeals.24 '

The court of appeals held that the decision of the full Board granting
or denying a change in physician was appealable to the superior court
pursuant to Official Code of Georgia Annotated section 34-9-200(b). 4 e

The court acknowledged that the actual decision of the full Board con-
cerning a request for a change in physician was discretionary.247 The stan-
dard of review of such a decision would be whether the Board abused its
discretion in granting or denying the request for a change in physicians.24'

To insure that the Board properly exercised its judgment and discretion
under section 34-9-105(b), an award such as this could be appealed to the
superior court.249

As a practical matter, this decision is without substance. In most cases,
there is no record that a superior court can review to determine if the
Board abused its discretion in affirming or denying a change of physician.
The procedure typically involves no hearing on the merits of a change,
but rather a written application for a change and a written objection.

B. The Subsequent Injury Trust Fund

In Freeman Decorating Co. v. Subsequent Injury Trust Fund,2 50 the
court addressed the issue of the eligibility of a primary beneficiary in a
death case. The employee died on October 1, 1981, as the result of a job-
related injury. His widow made a claim for benefits, but died before any
action was taken on her claim. She survived her husband for only forty-
three days. In December 1981, the Subsequent Injury Trust Fund filed a
claim for benefits due on the ground that there were no dependents quali-

245. Id. at 388, 333 S.E.2d at 212.
246. Id., 333 S.E.2d at 212-13; O.C.G.A. § 34-9-200(b) (Supp. 1986). The section reads in

part:
Upon the request of an employee or an employer, the board may in its judgment,
after giving notice in writing of the request to all interested parties and allowing
any interested party ten days from the date of said notice to file in writing its
objections to the request, order a change of physician or treatment and designate
other treatment or another physician ....

Id.
247. 175 Ga. App. at 389, 333 S.E.2d at 213.
248. Id.
249. O.C.G.A. § 34-9-105(b) (1982) provides that, "either party to the dispute.., may

appeal from the decision in such final award or from any other final decision of the board to
the superior court. ... and subsection (c) gives the superior court jurisdiction to set aside
an order if it is found that "(1) [tjhe members acted without or in excess of their powers

." Id.
250. 175 Ga. App. 369, 333 S.E.2d 204 (1985).
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fying to receive dependency benefits.2
5' The ALJ found that the widow

was a dependent for the forty-three day period she survived her husband
and denied the Fund's claim. 22 The ALJ, however, refused to award the
widow's benefits because a representative of her estate had not been
made a party.2 53 The full Board affirmed, but found that the widow's es-
tate had been represented.2 5 4 The Board awarded the widow's estate ben-
efits of $115 per week for the forty-three day period.2 5

6 The superior court
reversed the Board's award, 2

" relying on Zachery v. Royal Indemnity
Co.

257

The court of appeals disagreed, indicating that the trial court's reliance
upon Zachery was misplaced. 25 Zachery concerned a primary beneficiary,
a spouse, who survived the deceased worker, but who had not filed an
application for benefits. The secondary beneficiary, the worker's mother,
who could show dependency, then made a timely application.2' The court
in Zachery suggested that the Board defer action on the secondary bene-
ficiary's application until the one year statute of limitations had expired
to see if the primary beneficiary filed a timely application.2 0 Based upon
this, the court in Zachery stated that eligibility for the benefits was to be
determined at the date of the hearing."'

In the instant case, the court of appeals noted that there was only one
primary beneficiary, and she had filed a timely claim for benefits.2 2 To
apply the Zachery rationale to a case in which only a primary beneficiary
was concerned penalizes the primary beneficiary.26 3 The court recognized
the realities of everyday life that the needs of the supported spouse from
the moment of the wage earner's death are just as real as they were prior
to the wage earner's death.2 4 In Freeman, the hearing on the widow's
claim for death benefits took place over two years after the wage earner's
death. The court held that the eligibility of a primary beneficiary must be
determined as of the date of the accident, therefore overruling the lan-
guage in Zachery that called for eligibility to be determined as of the date

251. Id. at 369-70, 333 S.E.2d at 204. See O.C.G.A. § 34-9-358(a) (1982).
252. 175 Ga. App. at 370, 333 S.E.2d at 205.
253. Id.
254. Id., 333 S.E.2d at 204-05.
255. Id., 333 S.E.2d at 205.
256. Id.
257. 80 Ga. App. 659, 56 S.E.2d 812 (1949).
258. 175 Ga. App. at 370-71, 333 S.E.2d at 205.
259. 80 Ga. App. at 659-61, 56 S.E.2d at 814.
260. Id. at 662, 56 S.E.2d at 815.
261. Id.
262. 175 Ga. App. at 371, 333 S.E.2d at 205.
263. Id. at 372, 333 S.E.2d at 206.
264. Id. at 371, 333 S.E.2d at 205.
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of the hearing on a claim for benefits. 6"

C. Admissibility of Medical Evidence

In Brown Transport Corp. v. Truett,26 the ALJ left the record open
for thirty days from the date of the hearing for receipt of additional med-
ical evidence. 67 Before the record closed, the employer sought to take the
doctor's deposition for rebuttal. Claimant filed a motion to suppress that
the ALJ granted within the thirty-day period. Benefits were awarded.26 s

The court of appeals held that the refusal to allow rebuttal evidence of
the doctor's deposition was improper 2 6 Under Official Code of Georgia
Annotated section 34-9-102(e)(2), 270 a party has a right to submit rebuttal
evidence within the time allowed by the ALJ. Either party is authorized
to submit evidence when the record is left open.27 1 Under the Civil Prac-
tice Act, which governs the discovery proceedings in workers' compensa-
tion cases, there is no limitation on the method of discovering relevant
evidence except by order of the trial court.272 Here, there was no such
limiting order and there is no requirement that a party-litigant show
what a deposition would prove before he is allowed to take it. The ALJ's
own findings of fact provide that she left the record open until September
29th for receipt of additional evidence, yet she did not permit the deposi-
tion as rebuttal evidence.2 73 This was an error under Official Code of
Georgia Annotated section 34-9-102, and the court remanded the case for
the receipt of rebuttal evidence.2 74

In Southwire Co. v. Cato,2"1 the court of appeals, in a heart attack case,
made a significant ruling on the admissibility of medical reports. Claim-
ant suffered a heart attack when he was transferring his personal items
from an old tractor to a new one assigned to him by the employer.27 The
ALJ had found that claimant had incurred an injury arising out of and in
the course of his employment.27' After numerous appeals and remands for
further evidence, including a question of whether the 'natural inference'

265. Id. at 372, 333 S.E.2d at 206.
266. 174 Ga. App. 189, 329 S.E.2d 521 (1985).
267. Id. at 189-90, 329 S.E.2d at 522.
268. Id. at 189, 329 S.E.2d at 521. The record is silent regarding the basis for the motion

to suppress.
269. Id. at 190, 329 S.E.2d at 523.
270. O.C.G.A. § 34-9-102(e)(2) (1982).
271. 174 Ga. App. at 190, 329 S.E.2d at 523.
272. O.C.G.A. tit. 9, ch. 11 (1982).
273. 174 Ga. App. at 190, 329 S.E.2d at 522.
274. Id., 329 S.E.2d at 523.
275. 179 Ga. App. 762, 347 S.E.2d 656 (1986).
276. Id. at 762-63, 347 S.E.2d at 657.
277. Id. at 764, 347 S.E.2d at 658.
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rule applied, the State Board of Workers' Compensation held another
hearing to receive evidence of whether the exertion of employment con-
tributed to the death of the employee. The only evidence claimant offered
at this new hearing was a one-page medical report, signed by a doctor,
which referenced excerpts from a book. The employer and insurer ob-
jected to the admission of the doctor's report on the ground that only
reports of claimant's examining or treating physicians could be intro-
duced in lieu of actual appearance.27 s

The ALJ allowed the report and the Board, by interlocutory order,
overruled Southwire's objection to the report and granted a motion for a
thirty-day extension to depose the doctor.2 7 No deposition was taken.2 8 0

The Board ruled that the performance of claimant's ordinary duties of
employment contributed to or precipitated his fatal heart attack, and,
thus, found the injury compensable.281

Southwire contended at the court of appeals that the Board based the
award upon an inadmissible medical report and that, except for this re-
port, the record in the case had not changed since an earlier supreme
court ruling. The court disagreed, and held that the superior court was
correct in concluding that Hoffman v. National Surety Corp.282 con-
trolled.2 8 3 The court of appeals did not agree that the Board improperly
admitted the doctor's report under Official Code of Georgia Annotated
section 34-9-102(e)(2).'" Since the debtor's report indicated that he per-

278. Id.
279. Id.
280. Id. at 762-63, 347 S.E.2d at 658.
281. Id. at 765, 347 S.E.2d at 659.
282. 91 Ga. App. 414, 85 S.E.2d 784 (1955). Hoffman has a two-pronged standard for a

claimant's burden of showing that a deceased's exertion in the duties of her employment
contributed to a fatal heart attack:

Where evidence as to the work engaged in shows it to be sufficiently strenuous, or
of such a nature that, combined with the other facts of the case, it raises a natural
inference through human experience that it did so contribute, this is sufficient. In
other cases, the opinions of experts that the exertion shown by the evidence to
exist would be sufficient is also sufficient to authorize a finding on the part of the
fact-finding tribunal that it did. But, in one way or another, the fact must appear.

Id. at 417, 329 S.E.2d at 786.
283. 179 Ga. App. at 765, 347 S.E.2d at 659.
284. Id. at 766, 347 S.E.2d at 659-60; O.C.G.A. § 34-9-102(e)(2) (1982). This section

states:
Any medical report on a form prescribed by the board or in narrative form signed
and dated by an examining or treating physician or other duly qualified medical
practitioner shall be admissible in evidence insofar as it purports to represent the
history, examination, diagnosis, treatment, and prognosis by the person signing
the report, , . . subject to the right of any party to object to the admissibility ofany ptrto if the report ad ,h;,'t ,. the. ihf ; an advers o pa es t s-

examine the person signing the report and provide rebuttal testimony within the
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formed an independent medical examination of claimant's condition
based upon a review of the medical records, the trial transcript, exhibits,
and driving logs, the report represented the history and diagnosis of the
claimant's heart attack by a duly qualified medical practitioner. The stat-
ute specifically provides for the right of the party to object to admissibil-
ity of any portion of the report, but Southwire failed to cross-examine the
doctor within the thirty-day period after submission of the document.'s

Section 34-9-102(e)(2) does not provide for a new ground of appeal
based upon a contention that evidence was illegally admitted or excluded.
Based upon this, even though the doctor had never seen the deceased, his
report was admissible and, because this was some evidence to support the
award of the Board, the superior court was correct in affirming the
Board's award.2"

D. Amendment of an Award

In Aetna Casualty and Surety Co. v. Barden, 1 7 the court of appeals
addressed the issue of when an ALJ and the full Board can amend their
own award. The ALJ issued an award for claimant on November 28, 1984.
The employer and insurer timely sought review by the full Board, and on
May 7, 1985, the full Board issued its award. No appeal was ever taken
from that award. However, on May 17, 1985, within the thirty-day period
within which such an appeal could have been taken, the attorney for
claimant wrote to the full Board and requested that the award be
amended. On June 26, 1985, after the thirty-day period following the
original award expired, the full Board issued an amended award. From
this amended award, the employer and insurer appealed to the superior
court.

2 88

Appellant contended that, pursuant to Official Code of Georgia Anno-
tated section 34-9-103(b), 289 the full Board had jurisdiction to amend an

time allowed by the administrative law judge.
Id.

285. 179 Ga. App. at 766, 347 S.E.2d at 659-60.
286. Id., 347 S.E.2d at 660.
287. 179 Ga. App. 442, 346 S.E.2d 588 (1986).
288. Id. at 442, 346 S.E.2d at 588.
289. O.C.G.A. § 34-9-103(b) (1985), states:

Within the [thirty-day] time limit provided [for making applications] for review
by all of the members of an award made [by an AUJ] or within the [thirty-day]
time limit .. ,. for appeal to a superior court, upon or without the suggestion of a
party to the proceedings and notwithstanding the filing of an application for re-
view or appeal, the full board or any of its members or [an ALJ] issuing an award
shall have the authority to reconsider, amend or revise the award to correct appar-
ent errors and omissions. Should an amended or revised award be issued, the
[thirty day] time period for filing an application for [full Board] review of the
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award only during the thirty-day period following the original award, and
that period had expired by June 26, 1985.290 To confuse the matter even
more, while this issue was on appeal to the superior court, claimant
sought and received another amended award from the full Board, which
stated that the Board's decision to amend the original award was reached
on May 20, 1985.291 The superior court affirmed the amended award of
June 26, 1985.211

The court of appeals ruled that section 34-9-103(b) meant that within
the thirty-day period from the date that an ALJ issues an award, he may
reconsider, amend, or revise the award for the limited purpose of cor-
recting apparent errors or omissions, even though no application for full
Board review or appeal to superior court may have been filed.2 3 The
court indicated that the full Board also had the same limited thirty-day
authority over its awards. In the instant case, however, the full Board did
not issue its amended award during the thirty-day period when it has
authority to reconsider, amend, or revise its award. The full Board does
not have the power to reconsider its original award during the thirty-day
period and then to issue an amended award after the thirty days has
elapsed. Since this amended award was outside the thirty-day period, the
Board had no jurisdiction to issue the amended award.2 "

E. Payment of Awards

In McLean Trucking Co. v. Florence,196 the court of appeals attempted
to reconcile two conflicting code sections concerning time for payment of
an award and time for an appeal of an award.2 In Florence, claimant

amended or revised award ... or for filing appeal to the superior court ... shall
commence upon the date of issuance of the amended or revised awards.

Id.
290. 179 Ga. App. at 442, 346 S.E.2d at 588.
291. Id.
292. Id.
293. Id. at 443-44, 346 S.E.2d at 589.
294. Id. at 444-45, 346 S.E.2d at 590. The court also rejected the argument that the

original award was amended on May 20, 1985, pursuant to the second amended award of the
Board, and that the issuing of an amended award was merely a ministerial function. See
Denton v. United States Fidelity & Guar. Co., 158 Ga. App. 849, 282 S.E.2d 350 (1981).

295. 179 Ga. App. 514, 347 S.E.2d 333 (1986).
296. O.C.G.A. § 34-9-221(f) (Supp. 1986) states:

If income benefits payable under the terms of an award are not paid within 20
days after becoming due, there shall be added to the accrued income benefits an
amount equal to 20% thereof, which shall be paid at the same time as, but in
addition to, the accrued benefits unless review of the award if granted by the
board.

Id.
GA. BD. WORKERS' COMP. R. 221(f) states: "Accrued benefits payable under the terms for

19861
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was injured on the job and on January 27, 1983, the ALJ awarded her
weekly workers' compensation benefits."9 This award was appealed to the
full Board which entered an award on July 7, 1983, adopting the ALJ's
award. 29 The employer did not appeal. On August 25, 1983, forty-nine
days after the full Board's award, the employer delivered to claimant's
attorney drafts and payment of the accrued benefits as of that date. On
August 30, 1983, claimant filed a request for a hearing concerning penal-
ties and attorney fees for late payment.2 "9 The full Board eventually
granted his motion and the employer was ordered to pay a twenty percent
penalty pursuant to Official Code of Georgia section 34-9-221(f).300 The
superior court affirmed. 01

The employer contended that, although it did not appeal, payment of
income benefits was not due until fifty days from the date of the award.
Its contention was that an award was not final and a judgment could not
be entered until after the expiration of the thirty-day appeal period with
no appeal being filed, and that the income benefits could be paid within
twenty days of the expiration of the thirty day period without incurring a
penalty. 

302

The court of appeals was not persuaded by this argument. The court's
interpretation was that the code section was designed to promote prompt
payment of benefits under an award. It held that when income benefits
under an award have not been paid within twenty days of becoming due,
the penalty is twenty percent of the accrued income benefits.30 3 The pen-
alty forces the employer and insurer to decide within twenty days
whether it will file an appeal. If no appeal is filed, then the employer and
insurer have no reason to delay the payment of benefits to the injured
employee. If one is filed, the award is not final and no payment of income
benefits is required until the award is finalY1 '

The court of appeals said that if an employee has not been paid the
accrued benefits due him under an award within twenty days of the
award's issuance, she may immediately collect the accrued benefits and
twenty percent penalty subject to the right of the employer to recover
these amounts in the event the employer should later file an appeal and

an award are due on the date the award is issued." Id. O.C.G.A. § 34-9-105 (1982) permits
either party to the dispute to appeal to the superior court within thirty days from the. date
of any final award or judgment of the board. Id.
297. 179 Ga. App. at 514, 347 S.E.2d at 333.
298. Id.
299. Id.
300. Id.; O.C.G.A. § 34-9-221(f) (1986).
301. 179 Ga. App. at 514, 347 S.E.2d at 333.
302. Id. at 515, 347 S.E.2d at 334.
303. Id.
304. Id.
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prevail. 3
0 The filing of a notice of appeal after the twentieth day, but

within the thirty days following the award, does not constitute an auto-
matic supersedeas, but leaves the employee free to collect the amount of
the award, plus the penalty.3" If the employer should later prevail, then
the award and penalty must be reimbursed to the employer. The court of
appeals said that Board Rule 221(f) is an administrative procedure to
compel prompt compliance with an award of compensation benefits to the
claimant.307 It affirmed the superior court and held that the employer and
insurer must pay the twenty percent penalty, since they did not make
payment within twenty days.3 0

The statutory change in 1978,809 providing for different time periods
within which to pay and to appeal was poorly written and impossible to
reconcile in terms of legislative intent. The court's effort to do so is im-
practical, however, in light of the fact that it will be rare when an em-
ployer and insurer will be able to recover money paid to a claimant who is
out of work and has likely already spent the money paid to him pursuant
to the award."' 0

F. Qualifications of Administrative Law Judge

In Delta Air Lines v. McDaniel,31 an appeal was taken to the court of
appeals claiming that a full Board award was erroneous because one of
the directors of the Board who heard the appeal of the employer and
insurer was the father-in-law of claimant's attorney.3 12 The court agreed,
holding that under Canon 3(C)(1) of the Code of Judicial Conduct,313 a
judge should disqualify himself from any proceeding in which his imparti-
ality might reasonably be questioned.3 '1 There was an affirmative duty on

305. Id. at 516, 347 S.E.2d at 335.
306. Id.
307. Id.; GA. BD. WORKERS' CoMP. R. 221(f).
308. 179 Ga. App. at 516-17, 347 S.E.2d at 335.
309. Act of April 10, 1978, No. 1473, § 1978 Ga. Laws 2220, 2227.
310. Judge Carley, in his dissent, recognized this and held that the approach of the ma-

jority was confusing and illogical. He felt that it was inconceivable that the legislature in-
tended to require a party to resolve the question of whether it would appeal ten days prior
to the date on which such an appeal could be filed. 179 Ga. App. at 517-18, 347 S.E.2d at
335-36 (Carley, J., dissenting).

311. 176 Ga. App. 523, 336 S.E.2d 610 (1985).
312. Id. at 523, 336 S.E.2d at 611.
313. CODE oF JDICIAL CONDuCT Canon 3(C) reads as follows:

A judge should disqualify himself in a proceeding in which his impartiality might
reasonably be questioned, including but not limited to instances where:... (d) he
or his spouse, or a person within the third degree of relationship to either of them,
or the spouse of such a person: ... (ii) is acting as lawyer in the proceeding.

Id.
14. i76 Ga. App. at 523, 336 S.E.2d at 611.
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the judge to disclose to the parties his relationship to an attorney of the
prohibited third degree even without challenge. Since the proceedings of
the State Board of Workers' Compensation are subject to the Code of
Judicial Conduct, and the director in question failed to disqualify himself
or inform the parties of his relationship with the claimant's attorney, the
court was compelled to reverse the superior court's decision upholding the
Board award.315

G. Appeal of A Stipulation and Agreement

The court of appeals finally clarified the issue of whether a stipulation
and agreement, which had been approved by the State Board of Workers'
Compensation, could be appealed to the superior court. In Linehan o.
Combined Insurance Co.,31

1 the widow of an employee who died while
engaged in his employment filed a workers' compensation claim seeking
benefits. Prior to the ALJ issuing an award, claimant entered into a stipu-
lation and agreement with the employer and insurer concerning payment
of benefits. The board approved the agreement on October 25, 1983, and
on November 16, 1983, more than twenty days after the issuance of the
award, the employer and insurer issued a draft for the settlement.3 17

Claimant then invoked the penalty provisions of Official Code of Georgia
Annotated section 34-9-221(f).18 A hearing was held before an ALJ who
awarded her the twenty percent penalty and attorney fees31 The full
Board affirmed the award, but the superior court reversed.2 0

The employer and insurer argued that an aggrieved party had a statu-
tory right to appeal from the Board's award to the superior court within
thirty days from the date of the award.32 1 The award did not become due
until thirty days passed with no appeal being filed, thus giving a party
who does not appeal fifty days from the date of the award itself within

315. Id. at 524, 336 S.E.2d at 611-12. The court noted that the board was empowered to
appoint deputy directors on a temporary basis and that the case was to be heard again
before the board with a temporary deputy director to replace any director who is disquali-
fied. Id.

316. 176 Ga. App. 815, 338 S.E.2d 34 (1985).
317. Id. at 815, 338 S.E.2d at 35.
318. O.C.G.A. § 34-9-221(f) (Supp. 1986) provides:

If income benefits payable under the terms of an award are not paid within 20
days after becoming due, there shall be added to the accrued income benefits an
amount equal to 20 percent thereof, which shall be paid at the same time as, but
in addition to, the accrued benefits unless review of the award is granted by the
board.

Id.
319. 176 Ga. App. at 815, 338 S.E.2d at 35.
320. Id.
321. See O.C.G.A. § 34-9-105(b) (1982).
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which to comply with section 34-9-221(0. They argued that a contrary
interpretation would effectively reduce the time of the appeal from thirty
to twenty days.2 2

The court of appeals disagreed, holding that the payment made to
claimant twenty-two days after the approval of the parties' stipulated
agreement was in satisfaction of a consent award.3

3 Since the settlement
was a consent award, this precluded the right to review after the Board
approved the award, and could not be appealed.32 ' The employer and in-
surer became subject to the twenty percent penalty when they failed to
make payment within twenty days from the date of the approval of the
award.

32

H. Firing of Employee

The court of appeals, in a civil action, made a very significant ruling
concerning the termination of an employee as the result of filing a work-
ers' compensation claim. In Evans v. Bibb Co.,3 1

6 Jerry Evans alleged nu-
merous intentional or negligent acts committed by his employer in rela-
tion to his alleged wrongful discharge from employment. He contended
that he was wrongfully discharged for pursuing workers' compensation
benefits and argued that the court should adopt a public policy exception
to the employer's right to discharge an employee at will when the em-
ployee is fired in retaliation for filing a workers' compensation claim.32,

The court of appeals, in refusing to do so, noted that although many
states had adopted such a policy, Georgia courts refuse to acknowledge
any exceptions not encompassed by Official Code of Georgia Annotated
section 34-7-1.32 The court also noted that it has been long established in
Georgia that an employee cannot bring an action against his employer for
wrongful discharge from employment when he is an 'at will' employee
with no definite and certain contract of employment. 329

322. 176 Ga. App. at 816, 338 S.E.2d at 35.

323. Id., 338 S.E.2d at 35-36.

324. Id.

325. Id. See supra notes 303-07 and accompanying text. (A discussion of a similar argu-
ment asserted when no appeal was actually filed).

326. 178 Ga. App. 139, 342 S.E.2d 484 (1986).

327. Id. at 139, 342 S.E.2d at 484.

328. Id., 342 S.E.2d at 485 (construing O.C.G.A. § 34-7-1 (1982)).

329. Id.
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IX. NOTICE

The court of appeals further eroded the notice requirements as contem-
plated under Official Code of Georgia Annotated section 34-9-80330 during
this term in Colonial Stores, Inc. v. Hambrick.331 In Hambrick, claimant
worked for the employer as a frozen foods clerk the last few months of his
employment when he was forced to leave work due to the worsening of his
pre-existing pulmonary disease. He alleged that his condition was aggra-
vated by his work duties, which required him to move frozen foods into
and out of a large freezer." ' The superior court upheld the Board's award
of benefits.333 The court of appeals, in holding that sufficient notice was
given, relied upon Argonaut Insurance Co. v. Cline,334 which held that
the required notice need not be given with a view to claiming compensa-
tion, but rather was sufficient if it put the employer on notice of the in-
jury so that he may investigate if the employer sees fit to do so. 3

35 The
notice held to be sufficient by the court included evidence that claimant
had a good work record until he was transferred to the frozen foods/cold
storage department, that the store manager knew of claimant's lung con-
dition and knew he should not be working in frozen foods, that he was
unable to complete his work at the end of the day on December 11, 1981,
and, that before he left, he told his supervisor on duty that the frozen
foods department "had got to him" and he could not finish the night. 33

The court rejected appellant's reliance upon Dugger v. North Brothers
Co.,"7 because the only notice in Dugger was the claimant's general poor
health at the time his employment was terminated.3 8

In State v. Mitchell, 3 ' the court again found that sufficient notice of
an alleged accident had been given by claimant to the employer.34 0 Claim-
ant was employed by the Georgia Department of Education (DOE) as Di-
rector of Teacher Education. Her duties required extensive traveling in
the Southeast. On a Thursday, claimant drove to the residence of another
DOE employee, parked her personal vehicle, and proceeded in a state ve-
hicle for a tour of colleges in north Georgia and Tennessee. After re-
turning the following afternoon, claimant switched to her personal vehicle

330. O.C.G.A. § 34-9-80 (1982).
331. 176 Ga. App. 544, 336 S.E.2d 617 (1985).
332. Id. at 544, 336 S.E.2d at 617.
333. Id.
334. 138 Ga. App. 778, 227 S.E.2d 405 (1976).
335. Id. at 780, 227 S.E.2d at 407.
336. 176 Ga. App. at 545, 336 S.E.2d at 618.
337. 172 Ga. App. 622, 323 S.E.2d 907 (1984).
338. 176 Ga. App. at 545, 336 S.E.2d at 618.
339. 177 Ga. App. 333, 339 S.E.2d 384 (1986).
340. Id. at 335, 339 S.E.2d at 386.
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and was involved in an auto accident. The route being taken at the time
led both to the claimant's home in Macon and to her office at the Twin
Towers in Atlanta. It was her testimony that she was traveling to her
office to leave records, which were required for security reasons to be left
there over the weekend, and then to her home.3 The DOE contended
that it did not have proper notice of the accident because claimant was in
her own vehicle on a route that would have taken her home; she did not
claim travel expenses for that portion of her time; she informed her own
doctor that the injury did not take place on the job; and she never noti-
fied her supervisor that she was injured on the job. 3 2

The court of appeals held that there was evidence to support the
Board's finding that the DOE was aware of claimant's injury because it
required her to take all of her sick leave and annual leave . 43 There was
also evidence that the employer knew that she was returning from an
overnight trip when she was injured and her supervisor testified that the
records the claimant had with her at the time of the accident should have
been returned to the office for safekeeping. 3 4

In Wilson v. Manville Building Materials Products,"' the only issue on
appeal was whether sufficient notice of the claimant's injury was given to
the employer. 46 The ALJ found that claimant was employed as a general
mechanical maintenance person whose duties included replacing large
and small electrical motors, chains, and gear boxes, and required lifting,
squatting, stooping, bending, kneeling, and reaching.347 Claimant had
back surgery on two occasions in 1982 for injuries which were not work-
related and returned to normal work for the employer in August 1983.
After performing his duties for several months following his surgery,
claimant developed pain in his back that became very severe when he
engaged in rolling up a heavy collection chain in March 1984.348

Concerning the question of notice, his supervisors testified that they
were aware of his prior back surgery and associated problems and that he
had missed work in 1983 because of the back injury. They also testified
that when he ceased work on March 16, 1984, he informed them that he
would be away from work because he was having back problems and-was
going to the doctor. This notice was given by recorded telephone message,

341. Id.
342. Id. at 334, 339 S.E.2d at 386.
343. Id.
344. Id.
345. 179 Ga. App. 408, 346 S.E.2d 851 (1986).
346. Id. at 408, 346 S.E.2d at 852.
347. Id.
348. Id.
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which was the customary method to report absences. 49

The ALJ found that the supervisors' awareness of claimant's back
problems and subsequent medical treatment was sufficient notice as con-
templated under the Workers' Compensation Act.3 50 The full Board, in
addition to the ALJ's findings, held that in light of claimant's past back
problems, the employer was placed on notice when Wilson informed the
employer via the tape-recorded telephone message that he was suffering
back pain and would be out of work because he had a doctor's appoint-
ment that day.351 The superior court reversed, but the court of appeals
reversed the superior court.3 5 2

The court distinguished Carroll v. Dan River Mills, s53 upon which ap-
pellant relied. In Carroll, claimant gave no notice to his employer that the
injury complained of was job-related, but made affirmative representa-
tions to the contrary creating an inference that the injury was not job-
related.3 " In the instant case, there was evidence to indicate that claim-
ant suffered the possibility of a job-related injury, and, therefore, notice
was sufficient.3

55

In these three cases, the court reaffirmed the breadth of Schwartz v.
Greenbaum.3" Although notice of injury remains requisite to recovery,
notice is easily proven.

X. Two INSURANCE CARRIERS-WHO PAYS?

In order for a workers' compensation insurance carrier to get off a risk,
it must not only cancel coverage or have it nonrenewed, but it must also
file the proper form with the State Board of Workers' Compensation.3 5

7

The coverage remains in effect until fifteen days after the carrier files a
Form B card with the Board. This issue arose in OCB Co./National Cable
Systems v. Wiley.3 " Wiley was electrocuted on August 8, 1983, while in-
stalling cable television wiring. Before July 28, 1983, he had been install-
ing cable television wiring pursuant to orders placed with Norcom. On
July 28, by agreement, all assets of Norcom relevant to this case were sold
to OCB. Under the agreement, Norcom was responsible for all company

349. Id. at 409, 346 S.E.2d at 852.
350. Id. at 408-09, 346 S.E.2d at 852.
351. Id. at 407, 346 S.E.2d at 852.
352. Id. at 409-10, 346 S.E.2d at 853-54.
353. 169 Ga. App. 558, 313 S.E.2d 741 (1984).
354. Id. at 559, 313 S.E.2d at 743.
355. 179 Ga. App. at 410, 346 S.E.2d at 853.
356. 138 Ga. App. 695, 227 S.E.2d 479 (1976).
357. OCB Co./National Cable Systems v. Wiley, 178 Ga. App. 101, 103, 341 S.E.2d 870,

872 (1986).
358. 178 Ga. App. 101, 341 S.E.2d 870 (1986).
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expenses and liabilities through July 31, 1983, and OCB was responsible
for all expenses and liabilities thereafter. This included the provision of
workers' compensation insurance coverage. OCB procured coverage from
Commercial Union effective August 1, 1983, but Norcom's policy with
Cotton States provided coverage beyond July 31, 1983. s9 From a contrac-
tual and logical standpoint, it would appear that Commercial Union
would be responsible for coverage concerning the death of the employee
on August 8, 1986; however, Cotton States did not file a cancellation
Form B until September 26, 1983, terminating coverage effective October
9, 1983.360 The Board found Cotton States continued to be on risk at the
time of this accident and was jointly responsible along with Commercial
Union." '

In Zurich Insurance Co. v. Cheshire,3s a the question of which of two
insurance carriers was obligated to pay benefits concerned the more typi-
cal factual determination of a change in condition or new injury. The em-
ployee was injured in September 1981. She neither applied for nor re-
ceived workers' compensation benefits. She was in and out of work until
July 1982 when she found it impossible to continue. She filed a claim in
September 1982 within one year of the date of her injury. Insurance cov-
erage on this employer shifted from Zurich, to Commercial Union Insur-
ance Company on April 1, 1982.s " The Board found a new injury had
occurred when Commercial Union was on the risk and ordered it to pay
both income benefits and medical expenses. 3 4 The superior court re-
versed on the basis that the theory relied upon by the Board applies only
when the statute of limitations has run.6 5 The court held that Zurich, as
the carrier at the time of the initial injury, was responsible for the

359. Id. at 102-03, 341 S.E.2d at 872.
360. Id. at 101-03, 341 S.E.2d at 871-72.
361. Id. at 102, 341 S.E.2d at 872. Cotton States attempted to rely upon Hanover Ins.

Co. v. Sharpe, 148 Ga. App. 195, 250 S.E.2d 815 (1978), on the basis that Norcom had been
acquired by OCB. The court distinguished the Sharpe case. There, Pearson Mills, Inc.
merged with River Industrial, Inc. and Pearson Mills ceased to exist as a corporate entity.
When an injury occurred thereafter, Hanover Insurance Company, which had posted bond
for self-insured Pearson Mills, was released from its liability on the bond on the date of the
merger even though the bond was still in effect on the date of the accident. Id. at 199, 250
S.E.2d at 818. The court held in Wiley that Norcom continued to exist as a corporate entity.
A logical dissent took no issue with the continuation of coverage in the policy, but argued
that the employee ceased working for Norcom as of the date OCB acquired its assets. While
Cotton States continued to have coverage on Norcom, that coverage could not extend to
Wiley who was simply a former employee at the time of the accident. 178 Ga. App. at 103-
05, 341 S.E.2d at 872-73 (Carley, J., dissenting).

362. 178 Ga. App. 539, 343 S.E.2d 753 (1986).
363. Id. at 540, 343 S.E.2d at 754.
364. Id. at 539-40. 343 S.E.2d at 754.
365. Id.
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claim.366 The court of appeals reversed the superior court.3 6
7 It reviewed

Liberty Mutual Insurance v. White368 and Hartford Insurance Group v.
Stewart,369 relied upon by the Board, and found that neither White nor
Stewart concerned a statute of limitations problem.3 7 0 The court noted
that the factual situation in the instant case was strikingly similar to the
facts in White and Stewart and, because none of the three concerned the
statute of limitations, those two cases controlled the instant case. 71

366. Id. at 541, 343 S.E.2d at 757.
367. Id.
368. 139 Ga. App. 85, 227 S.E.2d 886 (1976).
369. 147 Ga. App. 733, 250 S.E.2d 184 (1978).
370. 178 Ga. App. at 540-41, 343 S.E.2d at 754.
371. Id. at 541, 343 S.E.2d at 755.
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