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The most noteworthy and important developments in trial practice and
procedure during this survey period came as the result of legislation.
Headlining these new laws is a measure designed to combat frivolous law-
suits by empowering judges to award reasonable attorney's fees and court
costs against any party, plaintiff or defendant, who asserts a claim or de-
fense that lacks substantial justification, or who otherwise abuses the pro-
cess of adjudication.' The adoption of this legislation spurred the su-
preme court to create a new tort of abusive litigation in Yost v. Torok.2

For the second consecutive year, the legislature shortened the time in
which a plaintiff can voluntarily dismiss a civil action by notice; written
notice to dismiss now must be given before the plaintiff rests.3 The legis-
lature substantially revised Official Code of Georgia Annotated section 9-
11-60, concerning relief from judgments, to abolish the use of the com-
plaint in equity as a method of setting aside a judgment.' Unfortunately,
the new law seems inadvertently to have omitted lack of jurisdiction over
the person as a basis for setting aside a judgment. This oversight will
cause serious problems in challenging default judgments until corrected.

Finally, the legislature enacted the Uniform Enforcement of Foreign
Judgments Act.' The adoption of this uniform law, already on the statute
books in twenty-eight other states,6 will greatly facilitate and simplify the

* Thomas R.R. Cobb Professor of Law, University of Georgia. Emory University (A.B.,
1963); University of Virginia (LL.B., 1966); Harvard University (LL.M., 1978). Member,
State Bar of Georgia.

** Associate in the firm of Wasson, Sours & Harris, Atlanta, Georgia. Furman University
(B.A., 1975); University of Georgia (J.D., 1978). Member, State Bar of Georgia.

1. O.C.G.A. § 9-15-14 (Supp. 1986).
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MERCER LAW REVIEW

enforcement of foreign judgments against debtors and property in this
state by allowing, in substance, the practice used in federal courts of reg-
istering the authenticated judgment in lieu of bringing an action to en-
force it.7 The authors will discuss these developments, along with some
other significant state appellate court decisions, in the sections that
follow.

I. CURBING FRIVOLOUS LITIGATION

Alarmed that many individuals and businesses were being taken to
court on unfounded claims and that both litigants and the public were
being compelled to waste valuable resources of time and money on law-
suits conducted vexatiously, the General Assembly adopted legislation to
allow judges in courts of record to curb frivolous lawsuits and abuses of
judicial process by awarding reasonable attorney's fees and expenses of
litigation to any party, plaintiff or defendant, subjected to such tactics. 8

The new law specifies that the award of "reasonable and necessary at-
torney's fees or expenses of litigation .. .shall be determined by the
court without a jury and shall be made by an order of court which shall
constitute and be enforceable as a money judgment."' By motion, the
moving party may request such an award within forty-five days after the
final disposition of the action,'0 and, as the court deems just, it may as-
sess an award against a party, his or her attorney, or both. 1

Although the general thrust of this new law is easy to discern and is
highly commendable, the statutory language may raise some problems of
interpretation. The statute contains, in two sections, somewhat different
language to define the standard for awarding attorney's fees and expenses
of litigation in the case of baseless claims and defenses. Official Code of
Georgia Annotated section 9-15-14(a) authorizes the award of attorney's
fees and expenses to any party against whom another party has asserted a
claim, defense, or other position "with respect to which there existed such
a complete absence of any justiciable issue of law or fact that it could not
be reasonably believed that a court would accept the asserted claim, de-
fense, or other position."1 "

Section 9-15-14(b) of the Official Code of Georgia Annotated authorizes
the award of attorney's fees by the court on a finding that an attorney or
party brought or defended an action, or any part thereof, that "lacked

7. O.C.G.A. § 9-12-132 (Supp. 1986).
8. Id. § 9-15-14.
9. Id. § 9-15-14(0.

10. Id. § 9-15-14(e).
11. Id. § 9-15-14(a).
12. Id.
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substantial justification.' 3 The legislature defined this term to mean that
the position taken in the lawsuit was "substantially frivolous, substan-
tially groundless, or substantially vexatious."' 4 This section also autho-
rizes the award of attorney's fees when a civil action, or any part thereof,
"was interposed for delay or harassment,"'" when an attorney or party
"unnecessarily expanded the proceeding by other improper conduct, in-
cluding, but not limited to, abuses of discovery .... "0

Although the specification in section 9-15-14(b) of the grounds consti-
tuting abusive litigation tactics-for example, expanding the proceedings
by improper conduct-deals with a separate problem and does not resem-
ble or necessarily duplicate the ground for sanctions described in section
9-15-14(a); it is not so plain what difference, if any, is intended by use of
the phrase 'complete absence of any justiciable issue of law or fact' in the
first section and 'lacking substantial justification' in the second. Did the
legislature contemplate that some cases would be punishable under one
section but not under the other? If so, how should the difference in what
the two sections authorize punishing be articulated? If the legislature in-
tended no difference in coverage, why does the statute use different lan-
guage in the two sections?

Considering section 9-15-14(c) the reader can glean some help in clari-
fying the operative standard.'7 This section provides as follows:

No attorney or party shall be assessed attorney's fees as to any claim or
defense which the court determines was asserted by said attorney or
party in a good faith attempt to establish a new theory of law in Georgia
if such new theory of law is based on some recognized precedential or
persuasive authority.'6

Although the issue is not entirely free from doubt, it is likely that the
legislature never intended sections 9-15-14(a) and (b) to set up different
standards for proscribing baseless claims and defenses. Rather, the two
phrases simply may be two legislative ways of describing the same per-
ceived evil, frivolous litigation. Viewed this way, the various expressions
found in section 9-15-14 can function as equivalents that reduce to a sin-
gle, common standard. The following articulation expresses that stan-
dard: An award of attorney's fees is authorized when a party asserts a
claim or defense or takes a position in a lawsuit that is not legally credi-
ble or plausible or is without a semblance of factual support. Almost cer-

13. Id. § 9-15-14(b).
14. Id.
15. Id.
16. Id.
17. Id. § 9-15-14(c).
i8. id.
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tainly, the court is to judge any determination under these situations ob-
jectively, not subjectively. A party or attorney's subjective belief in the
validity or justness of a claim or defense should not suffice to avoid the
award of attorney's fees and expenses of litigation to an opponent if a
reasonable person would not believe that a court would accept such a liti-
gation stance. In other words, a defense of "pure heart, empty head""'
should not enable a litigant or his attorney to escape imposition of the
sanction.

Another matter that needs to be clarified is the intended relationship
between this new law and the existing law that deals, though imperfectly,
with the problem of defendants who put plaintiffs to the trouble and ex-
pense of suing when there is no bona fide controversy. Official Code of
Georgia Annotated section 13-6-11,o a venerable statute that is a codifi-
cation of the common law,"1 provides as follows:

The expenses of litigation generally shall not be allowed as a part of
the damages; but where the plaintiff has specially pleaded and has made
prayer therefor and where the defendant has acted in bad faith, has been
stubbornly litigious, or has caused the plaintiff unnecessary trouble and
expense, the jury may allow them.22

On its face there are some obvious differences between this provision
and new section 9-15-14. The new law allows both plaintiffs and defend-
ants to recover awards of attorney's fees and litigation expenses, whereas
section 13-6-11 gives only claimants this right. A defendant, therefore,
cannot recover under this statute for the trouble and expense of defend-
ing against a wholly groundless claim.2 3 Moreover, the judge is to award
reasonable and necessary attorney's fees after final disposition of the ac-
tion for violations of section 9-15-14. Under section 13-6-11, the claimant
must specifically plead expenses and, when a jury is trying the case, the
jury must award expenses.24

Nevertheless, there seems to be one area in which the two laws do over-
lap. Although courts have construed section 13-6-11 not to cover a party's

19. See Schwarzer, Sanctions Under the New Federal Rule 11-A Closer Look, 104
F.R.D. 181, 187 (1985) (discussing the standard for imposing a similar sanction under FED.
R. Civ. P. II).

20. O.C.G.A. § 13-6-11 (Supp. 1986).
21. Buffalo Cab Co. v. Williams, 126 Ga. App. 522, 523, 191 S.E.2d 317, 318 (1972).
22. O.C.G.A. § 13-6-11 (Supp. 1986).
23. See Barnes v. White County Bank, 170 Ga. App. 681, 318 S.E.2d 74 (1984) (A de-

fendant cannot use § 13-6-11 to counterclaim for the expenses of having been sued without
cause. A defendant may seek attorney's fees only when the defendant, as a true plaintiff in
counterclaims, asserts a viable, independent claim against the plaintiff apart from any claim
for litigation expenses).

24. Brannon Enters., Inc. v. Deaton, 159 Ga. App. 685, 285 S.E.2d 58 (1981).
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conduct in the course of litigation, such as abusing discovery,"' this sec-
tion does address the situation in which a defendant forces a plaintiff to
resort to a lawsuit for recovery when no defense exists."6 Under section
13-6-11, a plaintiff may recover attorney's fees either when the defendant
has shown bad faith in the underlying transaction or when the defendant
has been stubbornly litigious and has put the plaintiff to unnecessary
trouble and expense by forcing the plaintiff to sue although no bona fide
controversy exists.2 7 The court captured this idea memorably in Buffalo
Cab Co. v. Williams,2s stating: "A defendant without a defense may still
gamble on a person's unwillingness to go to the trouble and expense of a
lawsuit; but there will be, as in any true gamble, a price to pay for
losing. "29

If a defendant adopts a 'so sue me' stance or otherwise puts the plain-
tiff to the trouble and expense of going to court when there is no genuine
basis for disputing the claim, his conduct would authorize the award of
attorney's fees and litigation expenses under section 13-6-11.30 Such con-
duct equally would seem to meet the standard for the court's making an
award under section 9-15-14 because there would exist a "complete ab-
sence of any justiciable issue of law or fact," and the defense of the action
would "lack substantial justification. 3' Although section 9-15-14 clearly
goes beyond section 13-6-11 in giving a defendant a comparable remedy
against a plaintiff who institutes a wholly meritless claim, to the extent
both statutes overlap to give plaintiffs the right to recover attorney's fees
for essentially the same conduct by the defendant, these two statutes pro-
vide for a double recovery for the same wrong. Because the Georgia Con-
stitution prohibits double damages for the same wrong,"2 presumably

25. See, e.g., Padgett v. Moran, 167 Ga. App. 244, 306 S.E.2d 96 (1983) (The Civil Prac-
tice Act contains remedies for a party subjected to overly burdensome discovery. Allowing
attorney's fees pursuant to § 13-6-11 based on a party's conduct in the course of litigation is
wholly improper).

26. Sawgrass Builders, Inc. v. Realty Coop., Inc., 172 Ga. App. 324, 323 S.E.2d 243
(1984) (when no defense exists, forcing a plaintiff to resort to the courts in order to collect
plainly causes 'unnecessary trouble and expense' within the meaning of § 13-6-11).

27. Brannon Enters., Inc. v. Deaton, 159 Ga. App. 685, 285 S.E.2d 58 (1981). Compare
Jeff Goolsby Homes Corp. v. Smith, 168 Ga. App. 218, 221-22, 308 S.E.2d 564, 568 (1983)
(When defendant's position had some merit and defense at trial was reasonable, although
unsuccessful, award of attorney's fees under § 13-6-11 is improper).

28. 126 Ga. App. 522, 191 S.E.2d 317 (1972).
29. Id. at 525, 191 S.E.2d at 319.
30. See A.P.S.S., Inc. v. Clary & Assocs., Inc., 178 Ga. App. 131, 342 S.E.2d 375 (1986)

(award of attorney's fees upheld when defendant never disputed owing the amount claimed
by plaintiff and eventually paid the full amount into the court registry, but only after being
sued).

31. O.C.G.A. § 12-15-14 (gupp. 19 .

32. Westview Cemetery, Inc. v. Blanchard, 234 Ga. 540, 216 S.E.2d 776 (1975).
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plaintiffs will have to elect whether to recover attorney's fees under sec-
tion 13-6-11 as part of the damages tried in the case or to seek an award
after trial from the judge under section 9-15-14.

Section 9-15-14 also covers the same ground as the common law torts of
malicious use and malicious abuse of process that Georgia recognizes. 3 In
a dramatic move the supreme court, in Yost v. Torok,3 4 announced that,
in light of the enactment of section 9-15-14, the court would redefine and
merge the elements constituting these two common law torts to create a
new single cause of action in tort for abusive litigation. This new tort
tracks identically the operative standards for imposing sanctions in sec-
tion 9-15-14:35

Any party who shall assert a claim, defense, or other position with re-
spect to which there exists such a complete absence of any justiciable
issue of law or fact that it reasonably could not be believed that a court
would accept the asserted claim, defense, or other position; or any party
who shall bring or defend an action, or any part thereof, that lacks sub-
stantial justification, or is interposed for delay or harassment; or any
party who unnecessarily expands the proceeding by other improper con-
duct, including, but not limited to, abuses of discovery procedures, shall
be liable in tort to an opposing party who suffers damage thereby.

The term 'lacks substantial justification' shall be understood to signify
conduct which is substantially frivolous, substantially groundless, or sub-
stantially vexatious.36

The new tort of abusive litigation, by definition, arises only from the
filing or conduct of a lawsuit. To prevent the specter of never-ending liti-
gation, with one lawsuit giving birth to a second, the court directed that a
party must assert the tort claim for abusive litigation in the first action,
either by way of counterclaim or as an additional claim.3 7 The same trier
of fact, either judge or jury, will adjudicate the tort claim and the under-
lying lawsuit that generated it. The court, however, will keep the trial of
this claim completely separate from the trial of the main suit. The court
will conduct the tort claim for abusive litigation immediately afterwards
in a second phase when relevant evidence to establish the claim will be
presented. Because the fact finder will consider "all the facts and circum-
stances"38 relating to the claim, the conduct of the party making the

33. See Ferguson v. Atlantic Land & Dev. Corp., 248 Ga. 69, 281 S.E.2d 545 (1981)
(spelling out the distinction between these two tort actions).

34. 256 Ga. 92, 344 S.E.2d 414 (1986).
35. Id. at 95-96, 344 S.E.2d at 417.
36. Id. at 96, 344 S.E.2d at 417.
37. Id., 344 S.E.2d at 418.
38. Id.
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claim of abusive litigation presumably will be relevant,
The evident intent of the court in Yost is to add an effective tort rem-

edy to the growing arsenal of weapons available to combat abusive litiga-
tion. Section 9-15-14 will govern the award of attorney's fees and litiga-
tion expenses when its terms are violated. The new tort action, freed from
the restrictions that marred the efficacy of the old torts of malicious use
and abuse of process,4 ° also will enable a litigant to recover other damages
resulting from such abusive conduct. Such damages could include special
damages when established,". mental distress caused by wilful conduct, or
nominal damages; but not punitive damages since the legislature designed
the tort of abusive litigation to deter such conduct.42 In ways that liti-
gants may not appreciate fully until courts begin to apply these new laws,
the legislature has altered the landscape of civil litigation. One thing is
certain: the stakes in gambling with unfounded claims, sham defenses,
and harassing legal maneuvers have been upped steeply.

II. COURT ORGANIZATION AND JURISDICTION

Two laws enacted in 1986 made important changes in the court system.
These laws amended the jurisdiction and powers of the magistrate court
to take away the authority of that court to grant prejudgment attach-
ment.4 3 In addition, the legislature amended the statute governing proce-
dure in the magistrate court to provide that no appeal shall lie from a
default judgment entered in that court.44 Instead, it added provisions for
opening default as of right within fifteen days from the date of default,45

or thereafter by showing cause,'4 along with a provision for bringing an
action in the magistrate court to obtain relief from a judgment.4' If a de-
fault is not opened, review must be by certiorari to the local state or su-
perior court.48

39. See Ryle v. Sliz, 162 Ga. App. 868, 293 S.E.2d 451 (1982) (defendant from whom
attorney's fees are sought pursuant to § 13-6-11 can defend against that claim by showing
that it was the plaintiff who was stubbornly litigious and who, by making unreasonable
demands, escalated a private conflict into public legal combat).

40. 256 Ga. at 94, 344 S.E.2d at 417.
41. Taylor v. Greiner, 247 Ga. 526, 277 S.E.2d 13 (1981). See Tarver v. Wills, 174 Ga.

App. 550, 330 S.E.2d 896 (1985) (enumerating a long list of items frequently associated with
lawsuits such as loss of time and income, anxiety, and even higher insurance premiums that
do not qualify as 'special damages').

42. 256 Ga. at 95 n.3, 344 S.E.2d at 417 n.3.
43. O.C.G.A. § 15-10-2(5) (Supp. 1986).
44. Id. § 15-10-41(b).
45. Id.
46. Id. § 15-10-43(e).
47. Id. § 15-10-43(n.
48. Id. § 15-10-41(b).
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The other change pertains to a few select probate courts, namely those
in counties having a population of more than 150,000 persons in which
the probate judge has been admitted to the practice of law for at least
seven years.4" A party to a civil case in one of these probate courts now
has the right, on timely demand, to obtain a jury trial in the probate
court if the case is one that otherwise could have been appealed to the
superior court for a de novo investigation and trial by jury.50 These pro-
bate courts can correct errors and grant new trials under the same rules
and procedure applicable to superior courts."

There will no longer be de novo appeals from these probate courts to
the superior court, 52 nor will the writ of certiorari lie from the superior
court to correct errors committed by the judge of one of these courts.53

Instead, appeals from these select probate courts now lie directly to the
supreme court or court of appeals under the same rules of appellate prac-
tice governing appeals from the superior courts."

III. PERSONAL JURISDICTION

The most important personal jurisdiction decision last year was Smith
v. Smith," which gave a broad and sympathetic reading to the 'domestic
relations' subsection of the long-arm statute. At issue was whether a
plaintiff could use the long-arm statute" to acquire jurisdiction over a
nonresident in an action to modify an earlier Georgia alimony and divorce
decree and for contempt. Although in the case of spouses seeking alimony
such parties arguably could read the statute as limited to actions 'in con-
nection with an action for divorce,'57 the court ruled that as a remedial

49. Id. § 15-9-120,
50. Id. § 15-9-121.
51. Id. § 5-5-1(b).
52. Id. § 5-3-2.
53. Id. § 5-4-1.
54. Id. § 15-9-123.
55. 254 Ga. 450, 330 S.E.2d 706 (1985).
56. O.C.G.A. § 9-10-91(5) (Supp. 1986) provides for personal jurisdiction over nonresi-

dents who:
With respect to proceedings for alimony, child support, or division of property

in connection with an action for divorce or with respect to an independent action
for support of dependents, maintains a matrimonial domicile in this state at the
time of the commencement of this action or, if the defendant resided in this state
preceding the commencement of the action, whether cohabiting during that time
or not.

Id.
57. For a discussion of the statutory drafting problems inherent in the 1983 'domestic

relations' amendment to the long arm statute, see Note, The Georgia Domestic Relations
Long-Arm Statute: An Appraisal, 18 GA. L. REv. 691 (1984).
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measure the provision should be construed liberally and that it applied
fully to a post-judgment modification of alimony.58 The statute extends
jurisdiction over nonresidents "with respect to an independent action for
support of dependents,"'" and a former spouse seeking a modification of
alimony qualifies as a 'dependent' as fully as does a child on whose behalf
a change in child support is sought.6 0 Moreover, an application for con-
tempt is ancillary to and an incident of a divorce and alimony action.
Hence, the terms of the statute also cover such a contempt proceeding
because it arises "in connection with an action for divorce." 6'

In Smith, the court firmly rejected a constitutional challenge, on due
process grounds, against exercising personal jurisdiction over a former
resident whose marital home prior to the divorce had been in this state.
The required constitutional minimum contacts with this state are present
when an action is brought to enforce family-related financial obligations
incurred here while the spouse maintained a matrimonial domicile or re-
sided in the state. 2 The court in Smith shows conclusively that the do-
mestic relations section of the long-arm statute is a highly salutary mea-
sure designed to protect resident spouses and children and that the court
will approve its use and reach to the fullest extent permitted by due
process.

Two additional decisions construing other provisions of the long-arm
statute are worthy of note. In First United Bank v. First National
Bank," the court refused to hold that an out-of-state bank that presents
a check drawn on a bank in this state for collection through normal bank-
ing channels 'transacts business' in this state under that branch of the
long-arm statute.6" The out-of-state bank, where the customer initially
deposited the check, allegedly paid on an improper endorsement of the
check. In the instant suit, the banks in this state, which subsequently had
paid the check, attempted to recover from the first bank that had ac-
cepted the check and forwarded it to them for collection. Although an
out-of-state manufacturer that delivers a product into the stream of in-
terstate commerce targeted and directed at this state can be subjected to
personal jurisdiction in a breach of contract action connected with the
transaction," the Georgia banks failed to persuade the supreme court

58. 254 Ga. at 452, 330 S.E.2d at 708.
59. See Lee v. Pace, 252 Ga. 546, 315 S.E.2d 417 (1984) (long arm statute applies to

action to modify child support).
60. Id. at 546, 315 S.E.2d at 417.
61. 254 Ga. at 452, 330 S.E.2d at 708.
62. Id. at 453-54, 330 S.E.2d at 710.
63. 255 Ga. 505, 340 S.E.2d 597 (1986).
64. O.C.G.A. § 9-10-91(1) (Supp. 1986).
65. See J.C. Penney Co. v. Malouf Co., 230 Ga. 140, 196 S.E.2d 145 (1973).
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that the same concept of jurisdiction should apply to banks that routinely
and mechanically forward checks for collection to banks in other states."
While the out-of-state bank doubtless 'knew' or could have 'reasonably
foreseen' that, as a consequence of its accepting the check for deposit and
forwarding it for collection, it might have to return the check to this state
for payment by the drawee bank, this conduct did not amount to estab-
lishing a purposeful connection with this state as required by due pro-
cess.6 7 This case shows that today our courts' exercise of personal jurisdic-
tion over nonresidents has less to do with repeating mechanical formulas
than it does with realistically examining in context the parties' actual
course of dealing, a sign of judicial maturity.

The long-arm statute allows a court of this state to exercise personal
jurisdiction over a nonresident who "owns, uses, or possesses any real
property situated within this state."' In Moore v. Moore," the court held
that a devisee's interest in real property in an estate is 'ownership' for the
purpose of the long-arm statute.70 This allows a party to maintain an ac-
tion to obtain specific performance of a contract to convey this interest in
the estate against a nonresident devisee.

The issue of personal jurisdiction presented in Hutto v. Plagens" did
not concern the long-arm statute, but that far older method of acquiring
jurisdiction by serving process on a nonresident who is temporarily pre-
sent in the forum state. The facts of Hutto are quite simple as recounted
by the court:

The parties obtained a divorce in South Carolina in 1975. A court
awarded the wife custody of the children with the husband retaining rea-
sonable visitation rights. She subsequently moved to Gwinnett County,
Georgia. The husband, while a resident of South Carolina, was visiting
his children in Georgia when he was served with a petition for modifica-
tion of child support.7 2

Jurisdiction over the defendant was based on section 50-2-21 of the Of-
ficial Code of Georgia Annotated,73 which states: "The jurisdiction of this
state and its laws extend to all persons while within its limits, whether as
citizens, denizens, or temporary sojourners." '

Since the Georgia Supreme Court upheld personal jurisdiction based on

66. 255 Ga. at 508, 340 S.E.2d at 599-600.
67. Id.
68. O.C.G.A. § 9-10-91(4) (Supp. 1986).
69. 255 Ga. 308, 336 S.E.2d 804 (1985).
70. Id. at 309, 336 S.E.2d at 805.
71. 254 Ga. 512, 330 S.E.2d 341 (1985).
72. Id. at 512, 330 S.E.2d at 342.
73. O.C.G.A. § 50-2-21 (1982).
74. Id.
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tagging a nonresident who is present in the state a few years earlier in
Humphrey v. Langford,75 it was hardly surprising that the court upheld
jurisdiction here. Even so, modern jurisdictional doctrine anchors itself
on the principle that "the constitutional touchstone remains whether the
defendant purposefully established minimum contacts in the forum
state."7 Unless entering the state for a visit with one's children consti-
tutes the necessary minimum contact, it is hard to see how the plaintiff
met that constitutional requirement on the facts of Hutto.

Courts in states other than Georgia have shown a similar reluctance to
abandon presence as a basis for jurisdiction.7 Recently, Restatement
(Second) of Conflict of Laws7s adopted the position that: "A state has
power to exercise judicial jurisdiction over an individual who is present
within its territory unless the individual's relationship to the state is so
attenuated as to make the exercise of such jurisdiction unreasonable."' "7
Tempering presence with a careful consideration of reasonableness is a
step in the right direction because it should lead a court to weigh whether
a policy of encouraging noncustodial parents to exercise visitation privi-
leges at a child's new out-of-state home is important enough to begin to
carve out exceptions to the rather mechanical rule of transient presence.

IV. VENUE

Once again the legislature has changed the special statute fixing venue
for tort actions against railroads for injury to person or property, this
time to return to the long-standing rule that such actions must be
brought in the county where the cause of action originated.80 In Southern
Railway v. Lawson,' the court had ruled that the substitution of the
phrase 'may be sued' in section 46-1-2(c) of the Official Code of Georgia
Annotated for the 'shall be sued' language found in a former statute
meant that, in tort actions, the statute now was permissive, not
mandatory.82 The latest version restores the 'shall be sued' language,
thereby reinstating the mandatory nature of venue for tort actions in the
county where the cause of action arose if the company has an agent in
that county. Alternatively, if the railroad has no agent in the county

75. 246 Ga. 732, 273 S.E.2d 22 (1980).
76. Burger King Corp. v. Rudzewicz, 105 S. Ct. 2174, 2183 (1985).
77. See Amusement Equip., Inc. v. Mordelt, 779 F.2d 264 (5th Cir. 1985).
78. RESTATEMENT (SECOND) OF CONFLICT OF LAWS § 28 (1986).
79. Id.
80. O.C.G.A. § 46-1-2(c) (Supp. 1986).
81. 174 Ga. App. 101, 329 S.E.2d 288 (1985).
82. Id. at 103, 329 S.E.2d at 290. This development was chronicled in Ellington & Gary,

Trial Practice and Procedure, Annual Survey of Georgia Law, 37 MERCER L. REV. 413, 419
(1985).
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where the cause of action arises, a plaintiff may bring an action in the
county where the company resides."

In Unger v. Bryant Equipment Sales & Services, Inc.,84 the court dealt
with determining venue under the long-arm statute for a suit against a
nonresident manufacturer that sells its product through local distributors.
The long-arm statute's venue provision 3 set venue in this action against
the nonresident in the county where "the business was transacted."8 6 The
manufacturer contended that venue should be set in Harris County be-
cause its distributor had its sole office and place of business there. The
supreme court disagreed.8 7 By selling the customer, on whose farm in
Sumter County the equipment was installed, an extended warranty; by
sending new components to the customer through the Harris County dis-
tributor; and, finally, by sending a manufacturer's service representative
to the Sumter County farm to work on the equipment, the nonresident
'transacted business' in Sumter County resulting in its being subject to
proper venue there."

Three cases interpreted provisions of the Uniform Transfer Rules. In
Griffith v. Georgia Bd. of Dentistry," the court held that an appeal from
an order transferring venue is subject to the restrictions on interlocutory
appeals because the case is still pending in the court below, even though a
different court from the one ordering the transfer." A transfer order is
not a final judgment, unless dismissal results from noncompliance with its
terms, and is not appealable without a certificate of review from the lower
court and permission of the appellate court."

In Hubbert v. Williams,9 2 the court decided that when venue was prop-
erly laid for an action against two defendants, but venue was improper for
a cross-claim by one defendant against the other, the cross-claim should
be transferred rather than dismissed.9 3 Similarly, the court in McCormick
v. Rissanen" suggested that a counterclaim against an additional party"
could be transferred to a county where venue would be proper if venue
was not proper with regard to the party added for the counterclaim, but

83. O.C.G.A. § 46-1-2(c) (Supp. 1986).
84. 255 Ga. 53, 335 S.E.2d 109 (1985).
85. O.C.G.A. § 9-10-93 (1982).
86. Id.
87. 255 Ga. at 53, 335 S.E.2d at 110.
88. Id. at 54-55, 335 S.E.2d at 111-12.
89. 175 Ga. App. 533, 333 S.E.2d 647 (1985).
90. Id. at 533, 333 S.E.2d at 647.
91. See O.C.G.A. § 5-6-34(b) (1982).
92. 175 Ga. App. 393, 333 S.E.2d 425 (1985).
93. Id. at 396, 333 S.E.2d at 428.
94. 177 Ga. App. 623, 340 S.E.2d 268 (1986).
95. See O.C.G.A. § 9-11-13(h) (1982).
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was nevertheless correct for the action otherwise. In a special concur-
rence,' 6 Judge Beasley suggested that even if the Uniform Transfer Rules
by their terms would not support the transfer of a counterclaim, as the
authors had opined, 97 the constitutional provision9 8 that states that 'any
civil case' shall be transferred to the appropriate court when it is deter-
mined that jurisdiction or venue lies elsewhere would permit this result of
its own force."

But, a counterclaim is not 'any civil case'; it is only a part of one. Al-
though admittedly it is far better to transfer the counterclaim against the
additional party than to dismiss it, is there any warrant in either the Uni-
form Transfer Rules or the constitution to do so? Surely, no authority
exists for a court to transfer along with the counterclaim against the addi-
tional party a defendant's counterclaim against the plaintiff who brought
the main action and who thereby submitted to jurisdiction/venue for
counterclaims fairly related to the suit. The necessarily incomplete solu-
tion to the problem of multiple claim suits approved in McCormick serves
to illustrate the difficulty this state's very restrictive venue provisions
cause in affording litigants a single forum to resolve all their claims aris-
ing from the same transaction.

V. SERVICE OF PROCESS

In normal circumstances a complaint is 'filed' when it is delivered to
the clerk's office and left there with the clerk or a deputy. As a negotiat-
ing ploy, however, some attorneys engage in the practice of delivering the
complaint to the clerk's office with instructions that no process issue and
no service be made until further notice, assuming that such a conditional
delivery of the complaint to the clerk's office is sufficient to avoid the bar
of the statute of limitations. It is not. 'Filing' necessarily entails deliver-
ing the document to the clerk for the law to take its course.100 Thus, for
the purposes of the statute of limitations, a court will not deem a com-
plaint as 'filed' until unconditionally delivered to the clerk.

Both the Georgia Business Corporation Code 01 and the Civil Practice
Act'02 contain distinct procedures for serving process on corporations. To
what extent should the courts engraft the rules for serving process in the

96. 177 Ga. App. at 624, 340 S.E.2d at 269 (Beasley, J., concurring specially).
97. See Ellington & Gary, Trial Practice and Procedure, Annual Survey of Georgia

Law, 36 MERcER L. Riv. 347, 348 (1984).
98. GA. CONST. art. VI, § 1, para. 8.
99. 177 Ga. App. at 624, 340 S.E.2d at 269 (Beasley, J., concurring specially).

100. ITT Rayonier, Inc. v. Hack, 254 Ga. 324, 328 S.E.2d 542 (1985).
101. O.C.G.A. tit. 14, ch. 2 (1982).
102. Id. tit. 9, ch. 11.
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Civil Practice Act onto the service provision in the corporate code? In
Bricks v. Walker Showcase, Inc.,'0 the court reviewed the history of the
adoption of both methods and concluded that each is discrete and that
the requirements of one should not be read into the other. Consequently,
the Civil Practice Act requirement of an affidavit to show that service
upon officers and agents of the corporation cannot be had within the state
before service on the Secretary of State is permitted does not require
such an affidavit when service is attempted pursuant to the corporation
code rule. This rule provides that, when the corporation's designated reg-
istered agent cannot with reasonable diligence be found at the registered
office, service may be perfected straightaway on the Secretary of State.104

The rule requires no affidavit to establish that the agent could not be
found and served at some other place in the state.

Similarly, the court in Ticor Construction Co. v. Brown'05 held that the
limitations found in the Civil Practice Act concerning who can serve pro-
cess-namely the sheriff, a deputy, or some specially appointed per-
son-do not apply when service is made on the Secretary of State pursu-
ant to the corporation code.'" The corporate code first provides for
service of process upon the registered agent "in the manner provided by
law for the service of a summons and complaint.' ' 0 7 This explicitly incor-
porates the restrictions found in the Civil Practice Act on by whom and
how process can be served.108 The corporation code goes on to specify
that if this first effort to serve the registered agent fails, then the Secre-
tary of State may be served "by delivering to and leaving with him...
duplicate copies of such process, notice, or demand."'"9 This provision for
back-up service on the Secretary of State, however, makes no reference to
the Civil Practice Act service rules. Hence, a person allowed to serve pro-
cess by the Civil Practice Act need not be the one to deliver process to
the Secretary of State."0 This permits the plaintiff or his attorney them-
selves to serve the Secretary of State under these circumstances. More-
over, a plaintiff can deliver service by mailing the copies to the Secretary
of State's office."' If a plaintiff uses mail, there is a risk of nondelivery.
The rule requires proof of service, and this proof cannot be satisfied by
using registered or certified mail. Instead, plaintiff should seek and obtain

103. 255 Ga. 122, 336 S.E.2d 37 (1985).
104. O.C.G.A. § 14-2-62(b) (1982).
105. 255 Ga. 547, 340 S.E.2d 923 (1986).
106. Id. at 549, 340 S.E.2d at 925.
107. O.C.G.A. § 14-2-62(a) (1982).
108. 255 Ga. at 549, 340 S.E.2d at 925.
109. O.C.G.A. § 14-2-62(b) (1982).
110. 255 Ga. at 549, 340 S.E.2d at 925.
111. Lovett Sports, Inc. v. Atlantic Exhibit Servs., Inc., 178 Ga. App. 278, 342 S.E.2d 726

(1986).
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an acknowledgment of service by the Secretary of State who, by the terms
of the corporation code, acts as the defendant corporation's agent.",

The case of Brim v. Pruitt' 3 truly is 'a lawyer's nightmare.' Plaintiff
files suit a few days before the statute of limitations is to expire. Despite
diligent, resourceful efforts to serve defendant, she cannot be found. Fi-
nally, the sheriff locates one Goldie Fields who resides at the address to
which records-show defendant's mail is forwarded. Defendant, however,
does not reside at this address. Mrs. Fields informs the sheriff of that
fact, tells him that she is defendant's ex-husband's new mother-in-law,
and that defendant occasionally comes by to drop off her children and is
expected. Because this is the best lead he has uncovered so far in locating
defendant, the sheriff leaves the suit papers with Mrs. Fields. Later the
same day, defendant actually receives the summons and complaint and
contacts plaintiff's attorney.' 1 4

Defendant's answer, as might be predicted, challenged the service of
process on the ground that Mrs. Field's home was not defendant's 'dwell-
ing house or usual place of abode,' so that service left there was not deliv-
ered to her in one of the ways required by the Civil Practice Act. s Con-
cerned that a court might hold this service defective, plaintiff's attorney
persisted in attempting to locate defendant's home at the address she had
supplied. Eventually, these efforts resulted in the sheriff locating defend-
ant's newly established home and leaving process there with Becker, de-
fendant's friend who was alone in defendant's home while she was out at
a baseball game. Becker promptly gave the service papers to defendant.
By now, defendant actually had received a summons and complaint twice
and had filed an answer in response to the first service, but had not yet
been served in literal compliance with the Civil Practice Act since Becker
did not reside in her home. The plaintiff, however, pursued no further
attempts at service.11 6

Brim may prove to be an exception to the old saying that 'hard cases
make bad law.' To uphold service here and save plaintiff's suit from the
bar of the statute of limitations, a divided court of appeals accepted for
the first time the proposition that actual notice delivered to the defend-

112. Id. at 281, 342 S.E.2d at 728.
113. 178 Ga. App. 321, 342 S.E.2d 690 (1986).
114. Id. at 322, 342 S.E.2d at 691.
115. O.C.G.A. § 9-11-4(d)(7) (Supp. 1986) provides that service of process may be had

upon an individual by serving
the defendant personally, or by leaving copies thereof at his dwelling house or
usual place of abode with some person of suitable age and discretion then residing
therein, or by delivering a copy of the summons and complaint to an agent author-
ized by appointment or by law to receive service of process.

Id.
113. 178 Ga. App. at 323, 342 S.E.2d at 691.
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ant, which of course is the ultimate goal of all service rules, will be effec-
tive despite technical, insubstantial noncompliance with the service stat-
ute."1 7 "Actual knowledge does not dispense with the necessity of service,
but the statute prescribing the methods of service is to be liberally con-
strued to effectuate service where actual notice of suit has been received
by the defendant.""'

Judged by this new standard of "substantial compliance," '1 9 the court
of appeals held that leaving the suit papers with a visitor in defendant's
home who turned them over to defendant was sufficient. Four judges dis-
sented, they advocated adhering to the long-followed view that exact
compliance with the service statute is required to obtain valid service and
jurisdiction.2 Brim represents a significant departure from prior state
decisions, although its rationale is entirely consistent with the Restate-
ment (Second) of Judgments'2 position that "actual notice whose tenor
indicates it ought be taken seriously" is adequate service.' The topic
deserves careful watching to see if the doctrine of 'substantial compliance'
with the service statute can sustain itself.

VI. RENEWAL OF ACTIONS

Section 9-2-61(a) of the Official Code of Georgia Annotated 2 3 allows a
'plaintiff the privilege of renewing a civil action once within six months
of its dismissal, despite the bar of the statute of limitations. In Cale v.
Jones,24 the court held that a defendant under this provision could re-
new a counterclaim, since with regard to the counterclaim the defendant
in the case in chief is a plaintiff.11'

The legislature and the supreme court have firmly established that first
paying the costs of the dismissed suit is an essential precondition to re-
newing an action. 2 s The court of appeals has held, however, that a plain-
tiff's attorney's good faith reliance on the court clerk's statement as to the
amount of accrued costs due to be paid will save the renewed action if it
turns out after refiling that the correct amount due was larger.2 7 In Hiley

117. Id. at 325, 342 S.E.2d at 693.
118. Id. at 324, 342 S.E.2d at 693.
119. Id. at 325, 342 S.E.2d at 693.
120. Id. at 326, 342 S.E.2d at 694 (Deen, J., dissenting). Judges McMurray, Birdsong,

and Sognier joined this dissent.
121. RESTATEMENT (SECOND) OF JUDGMENTS § 2 comment d (1982).
122. Id.
123. O.C.G.A. § 9-2-61(a) (Supp. 1986).
124. 176 Ga. App. 865, 338 S.E.2d 68 (1985).
125. Id. at 867, 338 S.E.2d at 70-71.
126. O.C.G.A. § 9-11-41(d) (1982); Little v. Walker, 250 Ga. 854, 301 S.E.2d 639 (1983).
127. Daugherty v. Norville Indus., 174 Ga. App. 89, 329 S.E.2d 202 (1985).
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v. McGoogan,'6 the court extends this 'saving' principle by allowing an
attorney's good faith reliance on his own inspection of the records in the
clerk's office to excuse the failure to pay all costs before refiling the ac-
tion, even though the attorney did not inquire or seek the clerk's confir-
mation of the amount of costs due.'2 1

VII. PARTIES

In Robinson v. Hall,13 0 the court added an important clarification to the
rule announced in Stapleton v. Palmore:'3 ' when a plaintiff asserts a
claim for personal injuries and fails to join his or her spouse who has a
loss of consortium claim arising from the accident, the defendant can gain
protection from the risk of separate lawsuits resulting in inconsistent de-
terminations by utilizing Official Code of Georgia Annotated section 9-11-
19132 to require the joinder of the plaintiff's spouse.

In the instant case, Mr. and Mrs. Robinson were the driver and passen-
ger, respectively, of a car involved in a collision with the defendant Hall.
Mr. and Mrs. Robinson filed separate lawsuits to recover for the personal
injuries each had sustained. Defendant, relying on Stapleton, moved that
the two suits be consolidated because separate suits subjected him to the
risk of inconsistent determinations. Joinder would also promote judicial
economy by eliminating two trials of the same accident case before differ-
ent juries. 3 3 Despite the apparent force of this argument, the court re-
fused to order joinder because of the well-settled rule in Official Code of
Georgia Annotated section 9-11-42(a), that consolidation of actions re-
quires the consent of the parties.' 3 ' Hence, section 19, as construed in
Stapleton is authority for the mandatory joinder of parties who have de-
rivative loss of consortium claims, but section 19 does not override the
rule of section 42(a), which compels consolidation of separate actions,
even those arising from the same event, only if the parties consent to the
joinder.

Not uncommonly a plaintiff in the course of a lawsuit decides to assert
a claim directly against a party whom the defendant has brought into the
case as a third-party defendant. Official Code of Georgia Annotated sec-
tion 9-11-14(a) 35 provides that, "[tjhe plaintiff may assert any claim

128. 177 Ga. App. 809, 341 S.E.2d 461 (1986).
129. Id. at 811-12, 341 S.E.2d at 464.
130. 177 Ga. App. 181, 338 S.E.2d 699 (1985).
131. 250 Ga. 259, 297 S.E.2d 270 (1982).
132. O.C.G.A. § 9-11-19(a) (1982).
133. 177 Ga. App. at 181, 338 S.E.2d at 700.
134. O.C.G.A. § 9-11-42(a) (1982); Herring v. McLemore, 248 Ga. 808, 286 S.E.2d 425

(1982).
135. O.C.G.A. § 9-11-14(a) (1982).
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against the third-party defendant arising out of the same transaction or
occurrence that is the subject matter of the plaintiff's claim against the
third-party plaintiff."' 3 The standard practice is to do this by amending
the original complaint to add the third-party defendant as a named de-
fendant. Although section 14 is silent on this point, this step requires a
court order pursuant to Official Code of Georgia Annotated section 9-11-
21,137 and plaintiff must make service of process in the usual way on the
party whose status he seeks to change. 3

8

The law of class actions received an important clarification in Ford Mo-
tor Credit Co. v. London.'3" Although section 23 of the Civil Practice
Act'40 does not contain any procedure for obtaining court approval or cer-
tification that the action may proceed as a class action, this step is neces-
sary. Bringing a suit labelled as a class action does not make it one. The
plaintiff should move to have the action certified as a class action either
at her own initiative or in response to the defendant's motion to dismiss
those portions of the complaint seeking relief for the class. As the court
announced: "The point is that it is up to the court whether the suit shall
proceed as a class action, and without the court's approval, which re-
quires the exercise of discretion giving heed to the appropriate legal fac-
tors, it may not.'4

VIII. DISCOVERY

A. Privileges

In the case of Tobacco Road, Inc. v. Callaghan,"2 the Georgia Court of
Appeals overruled its opinion in Clarkson Industries v. Price'43 concern-
ing the work-product privilege in discovery matters. 4 4 In Clarkson Indus-
tries, the court had held that in order to escape discovery under section
9-11-26(b)(3) of the Official Code of Georgia Annotated,' 4 5 a party or a
party's representative must have prepared the documents or tangible
things that the discovering party seeks to discover in anticipation of liti-

136. Id.
137. Id. § 9-11-21.
138. CMT Inv. Co. v. Automated Graphics Unlimited, Inc., 175 Ga. App. 353, 333 S.E.2d

196 (1985).
139. 175 Ga. App. 33, 332 S.E.2d 345 (1985).
140. O.C.G.A. § 9-11-23 (1982).
141. 175 Ga. App. at 37, 332 S.E.2d at 348.
142. 174 Ga. App. 539, 330 S.E.2d 768 (1985).
143. 135 Ga. App. 787, 218 S.E.2d 921 (1975).
144. 174 Ga. App. at 540, 330 S.E.2d at 769.
145. GA. CODE ANN. § 81A-126 (Harrison 1977) (currently codified at O.C.G.A. § 9-11-

26(b)(3) (Supp. 1986)).
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gation or for trial, and "the materials must contain the mental impres-
sions, conclusions, opinions, or legal theories of the person preparing
them."'" If the materials meet both requirements, the party seeking
them must show a substantial need and an inability to obtain substantial
equivalent information by other means without undue hardship.' 7

Applying this rule, the court distinguished between verbatim written or
oral statements of a witness, and statements or notes that were the record
by a party or his representative of the witness' oral statement. The court
held the statements of the former category as freely discoverable, but the
latter type of material, which presumably contains mental impressions,
conclusions, opinions, or legal theories of the persons preparing them, the
court held is not discoverable without a showing of substantial need and
undue hardship.14 8 In Tobacco Road, the court of appeals overruled
Clarkson Industries and held that a party may discover all materials pre-
pared for litigation only upon a showing of substantial need and undue
hardship, regardless of the circumstances of their preparation. 9

In Axson v. National Surety Corp.,500 the supreme court outlined the
procedure a party who wishes to raise and assert the fifth amendment
privilege against self-incrimination in response to discovery requests must
follow. The state prosecution indicted appellant, the former clerk of a su-
perior court, for theft by conversion and violation of his oath of office.
The surety of appellants' public official bond had paid the amount of the
loss and brought suit against the appellant to recover amounts paid on
account of the bond. In response to interrogatories and requests for ad-
missions served by the surety upon the appellant, the appellant moved
for a protective order and asked that all discovery be stayed until the
outcome of the criminal proceedings against him. On appeal, the appel-
lant argued that requiring him to respond to discovery in the civil action
would violate his fifth amendment privilege against self-incrimination.'

The supreme court recognized that pursuant to Official Code of Georgia
Annotated section 9-11-26(b)(1)' a party litigant may obtain discovery
regarding any matter that is not privileged, and which is, or may be, rele-
vant to the pending action. In response to these discovery requests, a
party may raise and assert his fifth amendment privilege against self-in-
crimination to matters sought by civil discovery. The court, however, held
that a party does not have the right to invoke a blanket privilege against

146. 135 Ga. App. at 789, 218 S.E.2d at 924.
147. Id.
148. Id.
149. 174 Ga. App. at 540, 330 S.E.2d at 768.
150. 254 Ga. 248, 327 S.E.2d 732 (1985).
151. Id. at 248-49. 327 S.E.2d at 733-34.
152. O.C.G.A. § 9-11-26(b)(1) (Supp. 1986).
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self-incrimination, but must answer each question or interrogatory and
raise the privilege in each instance that he determines it necessary to do
SO. 13 While a party may raise the fifth amendment when the answers may
provide a link in the chain of evidence, the mere fact that a party raises
the privilege is not of itself sufficient to establish the possibility of incrim-
ination. Before the court can make a determination of whether a party
has properly and effectively raised the privilege, there must be an ade-
quate record of questions propounded. "Where 'questions are on their
face innocent,' the party raising the privilege 'may be required to provide
sufficient information on which the court may find that a real danger of
incrimination exists.' ,1"54

B. Document Requests

The legislature amended Official Code of Georgia Annotated section 9-
11-34(c) 1 5 to include a new paragraph regarding discovery from "a non-
party who is a practitioner of the healing arts or a hospital or a health
care facility. . . ."I" The new paragraph, known as section 34(c)(2), pro-
vides that when discovery is directed to such a nonparty, a copy of the
request shall be served upon all other parties of record in the action.
Thereafter, the nonparty or any other party may file an objection to the
discovery request in the court where the action is pending. The objecting
party must serve his objection upon the nonparty and all other parties,
-and the nonparty shall not furnish the requested materials until further
order of the court. If no party objects within ten days of the request,
however, the nonparty health care provider shall promptly comply with
the request.1 57

C. Request for Admission

Official Code of Georgia Annotated section 9-11-36, governing requests
for admissions, provides in part that "[an answering party may not give
lack of information or knowledge as a reason for failure to admit or deny
[the request for admission] unless he states that he has made reasonable
inquiry and that the information known or readily obtainable by him is
insufficient to enable him to admit or deny."15 8 What effect, however, may
a court give to an answer which is patently insufficient under the forego-

153. 254 Ga. at 249, 327 S.E.2d at 734.
154. Id. at 250, 327 S.E.2d at 734 (quoting MCCORMICK ON EVIDENCE § 139, at 293

(Cleary 2d ed. 1972)).
155. O.C.G.A. § 9-11-34(c) (1982), amended by O.C.G.A. § 9-11-34(c) (Supp. 1986).
156. Id.
157. Id.
158. O.C.G.A. § 9-11-36(a)(2) (1982).
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ing standard? In the 1973 decision of Gregory v. Vance Publishing
Corp., ' a majority of the court of appeals held that answers which were
insufficient because they merely cited lack of knowledge and information
should, without any hearing, be deemed admissions of the facts set forth
in the request."" According to the dissenters, the decision failed to ac-
count for section 36(a)(3),1s1 which allows a party seeking the admissions
to move for a determination of the sufficiency of answers or objections
that are received in response to his request. 2 In such a case, the court
may order a party to admit the matter or serve an amended answer. In
Clements v. Toombs County Hospital Authority ' 3 the court of appeals
overruled the decision in Gregory and held that before it will deem insuf-
ficient answers as admissions of fact, the party propounding the request
for admissions must first move the court to determine the sufficiency of
the answers." 4 A trial court should hold a hearing on the motion and
then the court may order that the matters be admitted. The court further
held that the moving party must make a motion pursuant to section
36(a)(3) at a pretrial conference or at a designated time prior to the
trial.1'5 The court held as untimely the motion directed at insufficient an-
swers made during trial.

D. Discovery Sanctions

In Serwitz v. General Electric Credit Corp.,16 the trial court ordered a
party defendant to provide answers to interrogatories within five days
and to pay attorney's fees to plaintiff. The order provided that it would
be self-executing, in that failure to comply with the order would result in
dismissal of the answer and the automatic entry of a default judgment.
Defendant served the answers but failed to pay the attorney's fees as di-
rected. The trial court, without further hearing, entered a judgment in
favor of plaintiff. 67 On review, the court of appeals reiterated the general
rule that in cases other than an outright failure to respond to discovery,
the severe sanction of dismissal of pleadings and entry of default judg-
ments should be ordered only in the event the offending party has been
in willful or contumacious disregard of a prior order of the court to make

159. 130 Ga. App. 118, 202 S.E.2d 515 (1973).
160. Id. at 121, 202 S.E.2d at 518.
161. GA. CODE ANN. § 81A-136 (Harrison 1971) (currently codified at O.C.G.A. § 9-11-

36(a)(3) (1982)).
162. Id.
163. 175 Ga. App. 651, 334 S.E.2d 188 (1985).
164. Id. at 652, 334 S.E.2d at 190.
165. Id. at 653, 334 S.E.2d at 190.
166. 174 Ga. App. 747, 331 S.E.2d 95 (1985).
167. Id. at 748, 331 S.E.2d at 96.
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discovery. 68 Even then, a trial court may order dismissal only after it has
held a hearing to determine the propriety of such a sanction. Courts do
not favor self-executing orders since they do not provide the offending
party an opportunity for a hearing. Accordingly, the court of appeals re-
versed the trial court's decision.' 69

IX. DisMISSALS

The 1986 General Assembly session brought yet another amendment
affecting the right of a plaintiff to dismiss an action. In last year's Annual
Survey of Georgia Law,170 the authors noted that section 9-11-41(a) of the
Official Code of Georgia Annotated,17 1 as amended in 1985, provided that
a plaintiff may dismiss his action at any time before the submission of the
case to the jury. By amendment in 1986, the the legislature has confined
further the time when a plaintiff may dismiss the action without order of
the court to "any time before the plaintiff rests his case.' 72

Under Georgia law, any action in which no written order has been
taken for a period of five years shall stand automatically dismissed.173 In
Strauss Fuchs Organization, Inc. v. LaFitte Investments, 74 the court of
appeals held that when an action had been stayed on account of the
pending bankruptcy of the president and sole shareholder of one of two
defendants, the bankruptcy stay had the effect of tolling or suspending
the five-year period for automatic dismissals. 75

X. SUMMARY JUDGMENTS

One peculiarity of summary judgment practice in Georgia concerns the
rule regarding contradictory testimony that a party opposing the motion

168. Id. at 749, 331 S.E.2d at 97.
169. Id. at 750, 331 S.E.2d at 98.
170. Ellington & Gary, supra note 82, at 430.
171. O.C.G.A. § 9-11-41(a) (1982), amended by O.C.G.A. § 9-11-41(a) (Supp. 1986).
172. Id. This amendment appears to be in response to the decision of Bytell v. Paul, 173

Ga. App. 83, 325 S.E.2d 451 (1984), in which the court sanctioned plaintiff's voluntarily
dismissal after the close of his case, when the trial court indicated verbally that it might
grant the defendant's motion for a directed verdict.

173. O.C.G.A. § 9-2-60(b) (Supp. 1986); O.C.G.A. § 9-11-41(e) (Supp. 1986).
174. 177 Ga. App. 891, 341 S.E.2d 873 (1986).
175. In Beck v. Dean, 177 Ga. App. 144, 338 S.E.2d 693 (1985), the court held that a

'rule nisi' is not an 'order' as contemplated in O.C.G.A. § 9-2-60(b) (Supp. 1986) and
O.C.G.A. § 9-11-41(e) (Supp. 1986). It cannot, therefore, avoid the operation of the rule
providing for automatic dismissal of all actions when no written order has been taken for a
period of five years. An order, as contemplated by the rule, is something more than a proce-
dural vehicle, but must be a judgment or conclusion of the court by which affirmative relief
is granted or denied.
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for summary judgment offers. Typically, the situation will occur when an
affidavit offered by a party in opposition to a motion for summary judg-
ment contradicts the party's prior testimony given in a deposition. The
rule is that when a party offers self-contradictory testimony on a disposi-
tive issue, the court must construe the contradictory testimony against
him and will adopt the version most unfavorable to the testifying party in
ruling upon a motion for summary judgment170

The courts, however, have had difficulty in applying the rule. During
this survey period, the supreme court, in Prophecy Corp. v. Charles Ros-
signol, Inc.,'7  took the opportunity to clarify the origin, purpose, and
standard by which the rule should be applied. That case concerned a suit
by Rossignol against Prophecy for compensation allegedly due under an
employment contract. Prophecy raised the defense of accord and satisfac-
tion relating to Rossignol's acceptance and negotiation of a check that
was purported to be the final payment for commissions owed to Rossi-
gnol. The dispositive issue was whether a conversation between Rossignol
and the president of Prophecy, in which the two agreed to further negoti-
ations regarding the amount of payment, occurred before or after the
time Rossignol cashed the check. In his deposition, Rossignol initially tes-
tified that he could not recall whether the conversation occurred before or
after he cashed the check. He later responded in the affirmative when
asked whether he deposited the check before the conversation with
Prophecy's president. By affidavit offered in opposition to Prophecy's mo-
tion for summary judgment, Rossignol stated that in his deposition he did
not know whether the conversation occurred before or after he deposited
the check. He stated that, since his deposition, he had reviewed his 'notes
and records' and had otherwise refreshed his recollection and could now
state that the conversation had occurred before he deposited the check. 7 s

The trial court granted Prophecy's motion for summary judgment and
found that Rossignol's affidavit intentionally contradicted his deposition
testimony with respect to this dispositive issue. 1 7 A majority of the court
of appeals reversed the trial court's decision on the ground that the testi-
mony did not rise to the level of intentionally contradictory testimony.180

The supreme court granted a writ of certiorari "to clarify the circum-
stances under which the testimony of a respondent to a motion for sum-

176. See Combs v. Adair Mortgage Co., 245 Ga. 296, 264 S.E.2d 226 (1980); Chambers v.
Citizen's & Southern Nat'l Bank, 242 Ga. 498, 249 S.E.2d 214 (1978), overruled in Tri-Cities
Hosp. Auth. v. Sheats, 247 Ga. 713, 279 S.E.2d 210 (1981).

177. 256 Ga. 27, 343 S.E.2d 680 (1986).
178. Id. at 27, 343 S.E.2d at 681.
179. Id.
i ° F A .
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mary judgment will be construed against him."' 8' The court traced the
evolution of the rule back to a long-standing evidentiary rule in Georgia
in which the trier of fact will construe the testimony of a party witness
most strongly against him when he testifies in a self-contradictory, vague,
or equivocal manner.'"" It is, therefore, important to note that the rule for
construing self-contradictory testimony is one wholly apart from the rules
allocating burden of proof on a motion for summary judgment. The court,
however, reiterated that the evidentiary rule governing self-contradictory
testimony is definitely a part of summary judgment practice in Georgia. s 3

Questions remain regarding what standard determines the applicability of
the rule. Characterizing the testimony as 'directly' contradictory or inten-
tionally contradictory adds nothing to the definition of the word contra-
dictory. The court stated:

There are situations in which an honest mistake has been made in the
first statement; the proper approach is to intentionally contradict the
first statement by way of explanation. We point out that even where tes-
timony is contradictory, if a reasonable explanation is offered for the
contradiction, the testimony will not be construed against the party-wit-
ness. The burden rests upon the party giving the contradictory testimony
to offer a reasonable explanation, and whether this has been done is an
issue of law for the trial judge.'"

Finally, the court held that Rossignol's deposition and affidavit testi-
mony were contradictory, but that his affidavit offered a reasonable ex-
planation. Accordingly, the court should not have construed the favorable
portions of Rossignol's testimony against him, nor should it have entered
summary judgment.18s Given the amount of explanation Rossignol offered
on his prior inconsistent testimony, it would appear that a party who
wishes to correct or explain prior testimony does not have a particularly
onerous burden. Rossignol simply stated that he had reviewed his 'notes
and records' and had otherwise refreshed his recollection. He apparently
did not identify what notes or records he reviewed or state in any detail
how he had refreshed his recollection.

Beyond that set forth in the statute, what additional burden do the
courts place on a movant for summary judgment to articulate a particular
ground for summary judgment? In the case of Pettus v. Smith,18 6 the
court stated: "a motion for summary judgment is analagous to a motion

181. 256 Ga. at 27-28, 343 S.E.2d at 681.
182. See, e.g., Douglas v. Sumner, 213 Ga. 82, 97 S.E.2d 122 (1957).
183. 256 Ga. at 30, 343 S.E.2d at 682.
184. Id., 343 S.E.2d at 683 (emphasis by court).
185. Id. at 31, 343 S.E.2d at 684.
186. 174 Ga. App. 587, 330 S.E.2d 735 (1985).
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for a directed verdict and that neither the statute nor appellate decisions
pertaining to a motion for directed verdict requires any particular ground
beyond that specified in the statute."' 7 Accordingly, a movant need not
demonstrate anything more than "that there is no genuine issue as to any
material fact and that the moving party is entitled to a judgment as a
matter of law."'" The court, however, did not mention rule 6.5 of the
Uniform Superior Court Rules,'18 which requires every motion for sum-
mary judgment to be accompanied with "a separate, short and concise
statement of each theory of recovery and of each of the material facts as
to which the moving party contends there is no genuine issue to be
tried."' 90 This rule would seem to require some action by the moving
party to identify particular grounds for his motion for summary
judgment.

XI. DEFAULT JUDGMENTS

During this survey period the court of appeals decided a singularly sig-
nificant case on the topic of default judgments. The case of Ewing v.
Johnston"' concerned a suit for personal injuries. Defendant answered
the complaint thirty days after plaintiff had filed the return of service
with the trial court, but forty-one days after plaintiff had perfected actual
service. It appeared, however, that plaintiffs counsel had given defend-
ant's counsel a short extension of time in which to answer. This extension
was more than thirty days after actual service of the complaint. 0 2 Plain-
tiff did not raise the question of default until the appeal following judg-
ment for defendant.1 9 3

Concerning preliminary issues, the court of appeals decided that the
thirty-day period for filing and serving an answer begins to run from the
date of actual service and not from the date of filing the return of the
service. Futhermore, in order for an agreement effectively to extend the
time to answer, the parties must agree before the expiration of the origi-
nal period set forth by the statute and must reduce the agreement to
writing and file it with the court.'04 Most significant was the court's dis-
position of the issue concerning whether plaintiff had waived his right to
a default judgment by his delay in raising the issue. The court noted that

187. Id. at 587, 330 S.E.2d at 737.
188. O.C.G.A. § 9-11-56(c) (1982).
189. GA. UNIF. R. SUPER. CTS. 6.5.
190. Id.
191. 175 Ga. App. 760, 334 S.E.2d 703 (1985).
192. Id. at 761, 334 S.E.2d at 704.
193. Id.. 334 S.E.2d at 705.
194. Id.
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section 9-11-55 of the Official Code of Georgia Annotated", was dissimi-
lar to its counterpart in the Federal Rules of Civil Procedure. 9 The
court, however, relied on a number of decisions from the federal courts" 7

which generally held that a default judgment is a drastic sanction to be
parsimoniously imposed only in extreme situations. In an apparent case
of first, impression in Georgia, the court expressly held that the plaintiff
may waive this right to a default judgment by conduct and circumstances
inconsistent with the right to obtain a default judgment, including delay
in moving for a default judgment.'"

Seldom, if ever, has a decision of the Georgia appellate courts indicated
with such clarity the principle that default judgments are not favored.
Under section 55(a), 19" a party desiring to open a default may do so only
upon showing providential cause, excusable neglect, or facts from which
the court can determine that a proper case has been made for opening the
default. While these terms appear on their face to permit liberally the
opening of default, decisions have constrained their meaning to place a
relatively heavy burden upon the party moving to open the default. The
Ewing decision represents a step away from a strict reading of section 55
and the clear adoption of certain policies regarding default judg-
ments-policies in favor of liberally permitting the opening of a default.

XII. TRiALS AND NEW TRiALs

A. Trials

An amendment to Official Code of Georgia Annotated Section 9-10-5100
authorizes, but does not require, a trial judge to reduce all jury charges to
writing and to send the written charge out with the jury during its delib-
eration. Any party may cause the court to do this by motion, as may the
jury upon request, or the judge by his own initiative. This procedure may
help to avoid the problems that arose in the case of Brown v. City of
Fitzgerald.201 In that tort case, the jury requested that the court rein-
struct it with respect to three issues. The appellant urged the court to
recharge the jury on the issues of comparative negligence and ordinary
care. The trial court, however, simply sent a message to the jurors di-

195. O.C.G.A. § 9-11-55 (1982).
196. FED. R. Civ. P. 55.
197. 175 Ga. App. at 764, 334 S.E.2d at 706. E.g., Charlton L. Davis & Co. v. Fedder

Data Center, 556 F.2d 308 (5th Cir. 1977); Affanato v. Merrill Bros., 547 F.2d 138 (1st Cir.
1977).

198. 175 Ga. App. at 764, 334 S.E.2d at 707.
199. O.C.G.A. § 9-11-55(a) (1982).
200. Id. § 9-10-5 (1982), amended by O.C.G.A. § 9-10-5 (Supp. 1986).
201. 177 Ga. App. 859, 341 S.E.2d 476 (1986).
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recting them to discuss among themselves the instructions already given
so that they could recall them. The jury shortly returned a verdict in
favor of the appellee.0 2 The court of appeals found reversible error in the
trial court's refusal to reinstruct the jury.203 As a general rule, when a jury
is in doubt and requests further instructions on a particular issue, it is
the duty of the trial court to so instruct. This duty cannot be discharged
simply by sending a message to the jury to consider instructions previ-
ously given .2 "

Ordinarily, in an equity case, a party has no right to a jury, however,
the court may utilize juries to resolve factual issues. In a situation in
which the trial court impanels a jury, what is the obligation of the court
to render written findings of fact and conclusions of law as required by
section 9-11-52 of the Official Code of Georgia Annotated?20 In Sanders
v. Stone, 20 the court held that the trial court may not abdicate its re-
sponsibilities as a chancellor in equity when it empanels a jury, but sec-
tion 9-11-52 requires the trial court to enter an appropriate order accom-
panied by written findings of fact and conclusions of law in connection
with the final judgment for equitable relief.207

Ordinarily, a court should not direct a verdict on issues of negligence
and proximate cause unless there is no dispute concerning the facts2s 8

The case of Stubbs v. Tri-State Culvert Corp.,0o presented an interesting
issue, wherein the undisputed facts present an extremely strong argument
for plaintiff's motion for directed verdict on the issue of liability. Plain-
tiff's contradictory and inconsistent testimony on other issues, however,
defeated the motion for directed verdict. The case involved a rear-end
collision. The undisputed facts showed that plaintiff's vehicle was pro-
ceeding according to the speed limit when it was struck in the rear by a
truck. It appeared that the defendant truck driver's attention had been
distracted. When defendant looked back, plaintiff's vehicle was only a
short distance away and defendant's truck unavoidably struck plaintiff's
vehicle s10 The court acknowledged that the undisputed testimony, stand-
ing alone, presented an extremely strong case in support of plaintiff's mo-
tion for directed verdict on liability; however, plaintiff's testimony con-
cerning other material matters, specifically the nature and extent of his

202. Id. at 860, 341 S.E.2d at 477.
203. Id. at 861, 341 S.E.2d at 477.
204. Id.
205. O.C.G.A. § 9-11-52 (1982).
206. 255 Ga. 704, 342 S.E.2d 318 (1986).
207. Id. at 705, 342 S.E.2d at 319; see also Hanson v. First State Bank & Trust, 254 Ga.

235, 327 S.E.2d 730 (1985).
208. See Collins v. McGlamory, 152 Ga. App. 114, 262 S.E.2d 262 (1979).
209. 177 Ga. App. 113, 338 S.E.2d 449 (1985).
210. Id. at 113, 338 S.E.2d at 449.
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injuries, was subject to attack by showing contradictions and prior incon-
sistent statements.2 11 Under Georgia law, when a party contradicts an op-
posing witness on a material matter the witness' credibility on other mat-
ters is a question for the jury.212 Accordingly, the court held that the trial
court did not err in refusing to grant a directed verdict on the issue of
liability.

2 8

B. New Trials

The history of Monteith v. Story214 illustrates the problems attendant
to a situation in which the trial judge denies a motion for a new trial but,
in so doing, expresses the very understandable sentiment that he could
never have reached a different decision than the jury based upon the
same facts. Plaintiff had obtained a verdict and judgment in the amount
of $130,000.00, plus 'lawyer fees' in an amount of up to $10,000.00. De-
fendant moved for a new trial and the court denied the motion. In deny-
ing the motion, the court did note that it thought the verdict seemed
excessive, but that there was evidence to support the amount of the jury's
verdict. Consequently, the judge did substitute his views for those of the
jury. He also stated that if he had the power to remit damages, he might
exercise his discretion and require the damages to be reduced by thirty or
forty percent "

On direct review, the court of appeals reversed the denial of the new
trial.21 6 The court of appeals held that it was apparent that the trial judge
had not exercised his discretion with respect to granting a motion for new
trial based upon his reluctance to substitute his judgment for the collec-
tive judgment of the jury.21 On certiorari to the supreme court, however,
the court acknowledged that the trial court's order is susceptible to the
construction given it by the court of appeals, namely, the trial court failed
to exercise its discretion. The court, however, held that the proper rem-
edy was not to reverse and remand for a new trial, but simply to reverse
the judgment of the trial court and remand it for the trial court to make a
proper exercise of its discretion, which presumably would mean that the
trial court could again deny the motion for a new trial.2 8 The supreme
court's solution seems to be the more reasonable approach. It is worth

211. Id. at 114, 338 S.E.2d at 450.
212. Id. at 115, 338 S.E.2d at 450.
213. Id. See O.C.G.A. § 24-9-85(a) (1982).
214. 255 Ga. 528, 341 S.E.2d 1 (1986).
215. Id. at 529, 341 S.E.2d at 2.
216. Story v. Monteith, 176 Ga. App. 853, 338 S.E.2d 32 (1985), rev'd, 255 Ga. 528, 341

S.E.2d 1 (1986).
217. 176 Ga. App. at 854, 338 S.E.2d at 34.
218. 255 Ga. at 529, 341 S.E.2d at 2.
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noting that no authority requires a trial court to state reasons when it
denies a motion for a new trial. Only when a trial court grants a motion
for a new trial on discretionary grounds must the judge enter a written
order setting forth the reason or reasons for the exercise of his discretion
to grant a new trial. 1

In Denson v. Kloack,2 0 the court of appeals held that when only one of
two or more codefendants against whom a judgment has been entered
files a motion for a new trial, the time for filing of a notice of appeal,
which is tolled for the movant by the filing of the motion for a new
trial, 21 is also tolled with regard to codefendants who choose not to file a
motion for a new trial. The court reasoned that, since the grant of a new
trial to one defendant includes a new trial for all other parties in the
action, the nonmoving codefendant should be entitled to the same tolling
of time for appeal allowed to the moving defendant.'

XIII. RELIEF FROM JUDGMENTS

The most profound development in Georgia law regarding relief from
judgment concerns extensive amendments to section 9-11-60 of the Offi-
cial Code of Georgia Annotated " to abolish complaints in equity. Under
the procedure as it existed prior to the 1986 amendment to section 60, a
party against whom a judgment had been entered could bring a complaint
in equity to set aside the judgment on the basis of "fraud, accident or
mistake, or the acts of the adverse party unmixed with the negligence or
fault of the complainant."" The complaint in equity was a procedurally
cumbersome vehicle because it required the commencement of a separate,
independent action that met the venue requirements for an equitable ac-
tion. The plaintiff, therefore, must have brought the complaint in the
county where one or more of the defendants resided,22' which may have
been a different court than the one in which the judgment under attack
was rendered. Section 60(e), as amended in 1986, now provides that
"[tlhe use of a complaint in equity to set aside a judgment is prohib-
ited."22' 6 The legislature has transferred the grounds formerly recognized
for setting aside a judgment under a complaint in equity to section

219. See O.C.G.A. § 5-5-51 (Supp. 1986).
220. 177 Ga. App. 483, 339 S.E.2d 761 (1986).
221. See O.C.G.A. § 5-6-38(a) (1982).
222. 177 Ga. App. at 484, 339 S.E.2d at 762.
223. O.C.G.A. § 9-11-60 (1982), amended by O.C.G.A. § 9-11-60 (Supp. 1986).
224. See O.C.G.A. § 9-11-60(e) (1982), repealed by O.C.G.A. § 9-11-60(e) (Supp. 1986).
225. Ellington & Gary, supra note 82, at 438. But see Peagler v. Glynn County Fed.

Employees Credit Union, 171 Ga. App. 9, 318 S.E.2d 687 (1984).
226. O.C.G.A. § 9-11-60(e) (Supp. 1986).
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60(d).2 2 A party attacking a judgment, except a judgment void on its face
that may be attacked in any court by any person, may attack a judgment
only by motion in the court that rendered the judgment.22

An apparent unintentional result of the extensive amendments to sec-
tion 60 is to abolish the motion to set aside a judgment for lack of juris-
diction over the person when the facts demonstrating such defect do not
appear on the face of the judgment. As it was written before 1986, section
60(d) provided that, as a general rule, a motion to set aside must be pred-
icated upon a nonamendable defect that affirmatively appeared on the
face of the record and pleading.229 An exception to this rule existed for
attacks upon the judgment based upon a lack of jurisdiction over the per-
son or subject matter, in which a party could attack regardless of whether
the lack of jurisdiction appeared on the face of the record or pleadings.2 30

Section 60(d), as amended in 1986, now provides only three instances231

in which a party may bring motion to set aside a judgment: The first is
for lack of subject matter jurisdiction; the second is for fraud, accident, or
mistake or acts of the adverse party unmixed with negligence or fault of
the movant; and the third is for a nonamendable defect that appears
upon the face of the record or pleadings.282 Of course, when the judgment
is void on its face for lack of jurisdiction over the person, any person may
attack it in any court under section 60(a).2 3 When the movant must go
behind the face of the record and pleadings, however, and adduce addi-
tional evidence to show lack of personal jurisdiction, section 60, as
amended, would appear to offer no relief. It is difficult to believe that the
drafters intended this result. The legislature had previously amended sec-
tion 60 in 1974 expressly to provide that motions to set aside a judgment
based on lack of jurisdiction over the person or subject matter could be
brought regardless of whether such lack of jurisdiction appeared on the
face of the record or pleadings.234 Since an objection regarding personal
jurisdiction may concern such defects as nonresidency, lack of minimum
contacts of the defendant with the jurisdiction, or defective or insufficient
service of process, constitutional notions of due process and fairness are
implicated. The constitutional requirements may themselves afford the

227. Id. § 9-11-60(d).
228. Id. § 9-11-60(a), (b).
229. Id. § 9-11-60(d).
230. O.C.G.A. § 9-11-60(d) (1982), repealed by O.C.G.A. § 9-11-60(d) (Supp. 1986).
231. O.C.G.A. § 9-11-60(d) (Supp. 1986).
232. Id.
233. Id. § 9-11-60(a).
234. Act of Mar. 28, 1974, No. 1259, 1974 Ga. Laws 1138, 1138-39. See also Cook v.

Bright, 150 Ga. App. 696, 258 S.E.2d 326 (1979) (lack of jurisdiction may arise from invalid-
ity of service or faulty venue; it is immaterial whether they appear on the face of the
record).
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appropriate vehicle by which a plaintiff may attack a judgment that is
based upon a lack of personal jurisdiction over the defendant when the
deficiency does not appear on the face of the record.

In Betts v. First Georgia Bank,'30 an uncommon and unusual situation
presented itself. In Betts, the party in whose favor the court entered a
default judgment was allowed to avail himself of section 60(d) to move to
set aside the judgment based upon a nonamendable defect on the face of
the record. 3 6 In that action, the bank brought a lawsuit against Betts in
three counts to recover on three separate promissory notes. The first
count alleged that Betts had executed a note in the principal amount of
$150,000.00, but the prayer for relief in the complaint sought only
$15,000.00 due to a typographical error. The matter went into default and
a judgment by default was entered regarding each note, including the
$150,000.00 principal amount alleged to be owed under count I of the
complaint. After the time had passed in which the court had inherent
authority to vacate or correct the judgment, defendant moved to reduce
the judgment to conform to the $15,000.00 amount actually prayed for in
count I of the complaint in accordance with Official Code of Georgia An-
notated section 9-11-54(c)(1), 2 3 7 which provides that a judgment by de-
fault shall not exceed the amount prayed for in the demand for
judgment.2 "

The bank filed its own motion to set aside that portion of the judgment
relating to count one of the complaint. The trial court granted the motion
to set aside, and the court of appeals affirmed that determination on the
basis that Betts could not use section 54(c)(1) to shield himself from the
typographical error contained in the complaint.' 3 Although the full pro-
cedural history is not clear from the case, it appears that when the court
granted the motion to set aside the default judgment, the case returned
to the position before the default and it became the responsibility of de-
fendant to file responsive pleadings to avoid a default the second time.2 4

Whether he did so is not altogether clear from the opinion although it
does appear that the only opposition offered by Betts was the argument
that a default judgment exceeded the amount prayed for and was, there-
fore, invalid.

235. 177 Ga. App. 359, 339 S.E.2d 616 (1985).
236. See O.C.G.A. § 9-11-60(d) (1982).
237. Id. § 9-11-54(c)(1).
238. 177 Ga. App. at 359, 339 S.E.2d at 617; 0.C.G.A. § 9-11-54(c)(1) (1982).
239. 177 Ga. App. at 360, 339 S.E.2d at 618.
240. Id. at 359, 339 S.E.2d at 616.
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XIV. FOREIGN JUDGMENTS

The proper procedure to enforce a judgment from a foreign state in the
courts of Georgia is to bring a separate and independent action in the
courts of this state to domesticate and enforce the judgment.2 4 During its
1986 session, the General Assembly enacted the Uniform Enforcement of
Foreign Judgments Law.242 This enactment is substantially the same as
the Uniform Enforcement of Foreign Judgments Act. 4 3 The new law
would simplify greatly the procedures for domesticating a foreign judg-
ment by permitting a foreign judgment to be domesticated simply by fil-
ing a properly authenticated copy with any court of competent jurisdic-
tion in this state. The court in which it is filed would treat it for all
purposes in the same manner as its own judgment. " Upon the filing of
the judgment with the clerk of the court, this new law requires the judg-
ment creditor or his attorney to make and file an affidavit that shows the
name and last known post office addresses of the judgment debtor and
the judgment creditor.245 Thereupon, the new law also requires the clerk
of the court to mail a notice of the filing of the foreign judgment to the
judgment debtor at the given address, and the judgment creditor or his
attorney may also mail a copy of the notice of the filing of the judgment
to the judgment debtor and file a proof of such mailing of notice.2 4

" The
new law places the burden upon the judgment debtor to show that an
appeal of the foreign judgment is pending, or will be taken, or that stay of
execution of the judgment is required by the state in which it is rendered.
In addition, the new law entitles the judgment debtor to a stay on any
ground on which enforcement of the judgment of the court of this state
would be stayed.2 47 The law expressly reserves to the judgment creditor
the right to bring an independent action to enforce the judgment.2 48 In-
deed, the procedure for an independent action to enforce a foreign judg-
ment will remain a part of Georgia practice because the new law applies
only to judgments of those other states that have adopted the Uniform
Enforcement of Foreign Judgments Act in substantially the same form as
adopted by Georgia.249

241. See R. RUSKELL & J. McINTrosH, DAVIS AND SCHULMAN'S, GEORGIA PRACTICE AND

PROCEDURE, § 25-8 (5th ed. 1986); Williamson v. Williamson, 247 Ga. 260, 275 S.E.2d 42
(1981).

242. O.C.G.A. §§ 9-12-130 to -138 (Supp. 1986).
243. UNIF. ENFORCEMENT OF FOREIGN JUDGMENTS ACT, 13 U.L.A. 149 (1986).
244. O.C.G.A. § 9-12-132 (Supp. 1986).
245. Id. 8 9-12-133(a).
246. Id. § 9-12-133(b).
247. Id. 8 9-12-134.
248. Id. § 9-12-136.
249. See d. § 9-12-138. According to the 1986 Master edition to the Uniform Laws An-
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I Essentially, the Uniform Enforcement of Foreign Judgments Law will
streamline and simplify the procedures for enforcing foreign judgments
from more than half of the states. It places the burden on the judgment
debtor to take action to reopen, vacate, or stay the judgment, or to show
for any reason that it is not entitled to full faith and credit. In many
ways, the requirements for domesticating a judgment are now similar to
those employed in the federal courts for registering the judgment of one
district court in another district court.2 60 The evidentiary requirements
for the proper authentication and proof of a foreign judgment should re-
main the same.2 1

In the case of Toledo Center Floor Covering, Inc. v. Richfield Carpet
Mills, 12 the court of appeals discussed the proper presumptions and allo-
cation of the burden of proof in a case to domesticate a foreign judgment.
At the trial, the judgment creditor simply tendered into evidence a prop-
erly authenticated copy of a Louisiana judgment and rested its case. The
judgment debtor then moved for a directed verdict but offered no evi-
dence. The judgment creditor then moved for directed verdict, and the
court ruled that the judgment creditor had failed to carry its burden of
proof by showing a proper foundation to support the jurisdiction of the
Louisiana court that had entered the judgment. The court of appeals re-
versed.2 As a general rule, the judgment creditor makes a prima facie
case for domestication of the judgment by alleging and proving a properly
authenticated copy of the judgment.2 4 When lack of jurisdiction of the
court rendering the judgment does not appear on the face of the record,
the trial court will presume the jurisdiction of the foreign court. The bur-
den shifts to the judgment debtor to rebut the prima facie case of the
creditor.255 There is one exception to the general rule that occurs when it
appears from the face of the record that the foreign judgment was en-
tered against a nonresident of the foreign state which rendered the judg-
ment. In such a case, the party who is seeking to domesticate the judg-
ment is not entitled to the presumption that the rendering court had
personal jurisdiction over the judgment debtor, and the creditor must

notated, twenty-eight other states have adopted the Uniform Enforcement of Foreign Judg-
ments Act. Those states are: Alaska, Arizona, Colorado, Connecticut, Florida, Hawaii, Idaho,
Iowa, Kansas, Louisiana, Maine, Minnesota, Mississippi, Nevada, New York, North Dakota,
Ohio, Oklahoma, Oregon, Pennsylvania, Rhode Island, South Dakota, Tennessee, Texas,
Utah, Washington, Wisconsin, and Wyoming. UNtF. ENFORCEMENT OF FOREIGN JUDGMENT
ACT, 13 U.L.A. 149, 149 (1986).

250. See 28 U.S.C. § 1963 (1982).
251. See O.C.G.A. §§ 24-7-24, -26 (Supp. 1986).
252. 176 Ga. App. 400, 336 S.E.2d 320 (1985).
253. Id. at 404, 336 S.E.2d at 324.
254. Id. at 401, 336 S.E.2d at 322.
2'5. Id. aC 404, 336 S.E.2d at 324.
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produce evidence that the court which rendered the judgment had juris-
diction over the person of the judgment debtor.2 6

XV. RES JUDICATA

In last year's Annual Survey of Georgia Law, the authors noted the
court of appeals case of Norris v. Atlanta & West Point Railroad.257 Dur-
ing this survey period, however, the Supreme Court of Georgia reversed
this case.2" The case concerned application of the 'binding precedent'
rule to preclude a person who was a material witness in a lawsuit from
relitigating as a party in a subsequent lawsuit the issues to which he had
previously given testimony and that had been decided adversely to his
position in the prior lawsuit. The supreme court reaffirmed the rule in
Georgia that res judicata and collateral estoppel apply only when there is
an identity of parties or their privies in both actions. The doctrine of
'binding precedent,' which was enunciated by the court of appeals, was
nothing more than "a species of collateral estoppel in which no privity is
required. " 2

59 The term 'binding precedent,' as used by the court of ap-
peals, apparently had no counterpart in decisions from other jurisdic-
tions. According to the supreme court, the term 'binding precedent' gen-
erally refers to the doctrine of stare decisis. Stare decisis, the doctrine
that a court will follow a rule of law previously laid down, however, does
not apply to a case where factual issues were decided in previous litiga-
tion. Accordingly, the supreme court disapproved the 'binding precedent'
doctrine as defined by the court of appeals on the ground that it is in
violation of due process.260

256. Id.
257. 174 Ga. App. 389, 330 S.E.2d 151 (1985); see Ellington & Gary, supra note 82, at

441.
258. Norris v. Atlanta & W.P.R.R., 254 Ga. 684, 333 S.E.2d 835 (1985).
259. Id. at 685, 333 S.E.2d at 837.
260. Id. at 686, 333 S.E.2d at 838.
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