State and Local Taxation
by John L. Coalson, Jr.*

I.

A.

LEGISLATION

Income Taxes

The Georgia income tax statute has long required individuals to notify
the Georgia Department of Revenue of changes in their federal taxable
income as returned for federal income tax purposes and to file an
amended state tax return reflecting such changes.' Taxpayers must file
amended returns within 180 days after final determination of the change
or correction to federal income. 2 In the event a taxpayer does not make
the required amended return reflecting the changed or corrected income
but the Revenue Commissioner nevertheless receives notice thereof under
information sharing programs with the Internal Revenue Service,' or otherwise,4 the Commissioner is authorized to assess additional state income
taxes due based on information concerning the change or correction of
the taxpayer's federal income.' If the change or correction to federal income results in an overpayment of state income taxes, however, a taxpayer who fails to file the required corrected state return is deemed to
have forfeited his right to any refund.6
On occasion, these provisions have worked a particular hardship on
taxpayers who have numerous changes to their federal taxable income,
some of which operate to increase their state income tax liability, and
* Partner in the firm of Alston & Bird, Atlanta, Georgia. Emory University (B.B.A., with
highest distinction, 1974); University of Georgia (J.D., summa cum laude, 1977). Adjunct
Professor, Emory University School of Law. Member, State Bar of Georgia; Vice Chairperson, Taxation Section, State Bar of Georgia; Chairman, State Bar Tax Section Committee
on State and Local Taxation.
1. O.C.G.A. tit. 48, ch. 7 (1982).
2. See id. § 48-7-82(e)(1).
3. Id.
4. See, e.g., id. § 48-7-60(b).
5. Id. § 48-7-82(e)(2).
6. Id.
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others of which might tend to reduce their Georgia taxes. In these situations, the Department of Revenue has relied on the provisions of Official
Code of Georgia Annotated section 48-7-821 to assess the luckless taxpayer who failed to provide the Department with the required notice of
the federal changes for the full amount of state tax resulting from the
increases in federal taxable income, without adjustment for the other
changes which would reduce state tax liability.
This year the legislature provided some relief to taxpayers in this position. Section 48-7-82 was amended to provide that taxpayers shall be entitled to equitable recoupment of ninety percent of their overpayment
against their additional tax liability, forfeiting only the remaining ten
percent of the overpayment as a penalty for failing to make the required
amended state return.8
The income tax statute also was amended to exclude from the Georgia
taxable net income of an individual employee amounts paid or incurred
by their employer for dependent care assistance provided to the employee
if such amounts are excluded from gross income for federal income tax
purposes. s The statute also established a set-off collection mechanism
against state income tax refunds for amounts owed on student loans guaranteed by certain state agencies.10
B. Sales and Use Tax
This year, the General Assembly amended the Georgia sales and use
tax statute" to add additional exemptions from tax for purchases and
sales of hearing aids,"1 insulin and insulin syringes,13 oxygen prescribed
by a physician, 4 and, effective October 1, 1987, "transactions for which
food stamps or WIC coupons are used as the medium of exchange." 15 The
legislature also enacted a new exemption for purchases and sales of lique7. Id.
8. Act of Apr. 11, 1986, No. 1640, 1986 Ga. Laws 1480-82 (codified as amended at
O.C.G.A. § 48-7-82(e) (Supp. 1986)).
9. Act of Apr. 3, 1986, No. 1462, 1986 Ga. Laws 749-50 (codified as amended at
O.C.G.A. § 48-7-27(c) (Supp. 1986)).
10. Act of Apr. 3, 1986, No. 1492, 1986 Ga. Laws 825 (codified as amended at O.C.G.A. §
48-7-161(1) (Supp. 1986)).
11. O.C.G.A. §§ 48-8-1 to -121 (1982 & Supp. 1986).
12. Act of Apr. 11, 1986, No. 1666, 1986 Ga. Laws 1584 (codified as O.C.G.A. § 48-8-3(52)
(Supp. 1986)).
13. Act of Apr. 11, 1986, No. 1633, 1986 Ga. Laws 1459 (codified as O.C.G.A. § 48-8-3(50)
(Supp. 1986)).
14. Act of Apr. 11, 1986, No. 1637, 1986 Ga. Laws 1467 (codified as O.C.G.A. § 48-8-3(51)
(Supp. 1986)).
15. Act of Apr. 11, 1986, No. 1636, 1986 Ga. Laws 1464. This section will be effective
October 1, 1987 and will be codified at O.C.G.A. § 48-8-3.
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fled petroleum gas or other fuels used to heat a structure in which poultry
is raised."
C. Property Taxes
The legislature this year enacted new Official Code of Georgia Annotated section 48-5-314'1 which provides that all records of a county board
of tax assessors other than the return obtained from or furnished by a
taxpayer "shall be confidential and shall not be subject to inspection by
any person other than authorized personnel or appropriate tax administrators."18 The new section is a legislative response sought by local assessors to the 1984 decision of the Georgia Supreme Court in Pensyl v.
Peach County. 9 In Pensyl, the court held that county boards of tax assessors must make real property ad valorem tax digests, tax returns, and
related records from the files of the board available to a taxpayer seeking
this information for use in contesting a property tax assessment.2 0 Information the taxpayer sought and obtained in Pensyl not only included
public information concerning proposed assessments and final assessments of other property within the county, but also returns and other
related information filed by taxpayers with the board of assessors for the
board's use in assessing their property. The information also included
data that was not provided to the assessors by the taxpayer, but was
gathered by the board's appraisal staff for use in evaluating assessments.
The materials consisted of information cards showing number of rooms
and square footage, and the taxing authorities' computer summaries of
this information."1 The court in Pensyl concluded that since this information was not expressly made confidential by law, it was, prima facie, subject to the provisions of the "Open Records Act"2 2 and to disclosure
thereunder.2 3
Unfortunately, the legislature failed to punctuate the new provision
carefully; and the resulting language leaves ambiguities to be resolved
concerning the scope of material the legislature intended to cover by the
16. Act of Apr. II, 1986, No. 1631, 1986 Ga. Laws 1453 (codified as O.C.G.A. § 48-8-3(40)
(Supp. 1986)).
17. O.C.G.A. § 48-5-314 (Supp. 1986).
18. Id. § 48-5-314(a).
19. 252 Ga. 450, 314 S.E.2d 434 (1984).
20. Id. at 451, 314 S.E.2d at 435. For a discussion of the court's decision in Pensyl v.
Peach County and its implications, see Coalson, State and Local Taxation, Annual Survey
of Georgia Law, 37 MERCEi L. REv. 361, 369-70 (1985).
21. 252 Ga. at 451-52, 314 S.E.2d at 435-36.
22. Id. at 451, 314 S.E.2d at 435 (citing O.C.G.A. § 50-18-70 (1986)).
23. Id. See also Athens Observer, Inc. v. Anderson, 245 Ga. 63, 263 S.E.2d 128 (1980)
and Northside Realty Assocs., Inc. v. Community Relations Comm'n, 240 Ga. 432, 241
S.E.2d 189 (1978), concerning applications of the Open Records Act in other contexts.
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confidentiality granted by the section. The operative sentence of the new
section provides: "All records of the county board of tax assessors which
consist of materials other than the return obtained from or furnished by
an ad valorem taxpayer shall be confidential and shall not be subject to
inspection by any person other than authorized personnel of appropriate
tax administrators." 4 Essentially, the ambiguity relates to the words 'obtained from or furnished by an ad valorem taxpayer,' and whether they
are intended to modify the word 'materials' or the word 'return.' In other
words, should one properly read the sentence as if the phrase 'other than
the return' were set off with commas? If so, then the confidentiality the
statute grants would seem to apply only to materials, other than the return itself, which a taxpayer has furnished to the board of assessors; but
it would not apply to other materials not furnished by the taxpayer, such
as materials the appraisal staff gathered. If, on the other hand, the legislature intended the words 'obtained from or furnished by an ad valorem
taxpayer' to modify 'return,' then, arguably, only the actual tax returns
would be subject to inspection. All other materials in the assessors' file
would be confidential, whether or not the board obtained such materials
from the taxpayer.
Some guidance concerning the scope of the confidentiality that the legislature intended to provide may be gleaned from the illustration contained in the second sentence of new section 48-5-314(a), 5 which provides: "As an illustration of the foregoing, materials which are
confidential shall include, but shall not be limited to, taxpayers' accounting records, profit and loss statements, income and expense statements,
balance sheets, and depreciation schedules."" This language seems amply
to reflect the real focus of the provision-to protect from disclosure
materials, other than the return itself, provided to the assessors in confidence by the taxpayer. The coverage of the section is limited to information furnished by the taxpayer. This serves to protect the policy underlying the provision. The law does this by encouraging taxpayers to make all
relevant information bearing on the assessment of their property available to the board of assessors without fear of public disclosure of the information, but without permitting boards to deny access to information that
is not obtained from the taxpayer and which, thus, does not carry any
expectation or promise of confidentiality, but which is needed by taxpayers to determine whether their property has been assessed equitably compared to other property in the county.
In the first trial court decision to address the issue, Gainesville-Hall
24. O.C.G.A. § 48-5-314(a) (Supp. 1986).
25. Id.
26. Id.
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County Board of Realtors v. Hall County Board of Tax Assessors,"7 the
Superior Court of Hall County ruled that the new confidentiality provision was "intended to make confidential only those records consisting of
written documentation obtained from or furnished by the taxpayer. '2 8
The court held that, for a record to be confidential, it must constitute
'material' that has been 'obtained from a taxpayer.' For this purpose, said
the court, 'material' refers to physical substances, not merely oral information furnished by or obtained from the taxpayer.2 9 As a result, the
court held that field cards and property records cards compiled by the
county appraisal staff were not made confidential under the statute and
must be released to another taxpayer seeking the information for use in
challenging his own tax assessment30
Another significant legislative action in the property tax area in 1986
was the amendment of Official Code of Georgia Annotated section 48-5311(e)(2)31 to provide that any written objection to an assessment of real
property received by a county board of tax assessors that includes the
location of the real property-or a statement that the objection is to an
assessment of personal property-and including the identification number or account number, if any, contained in the tax notice, will be deemed
to constitute a valid and sufficient notice of appeal.8 2 Previously, the statute required a notice of appeal to "specifically state the grounds for appeal. 8 8s Under the old rule, taxpayers who filed objections to proposed
property tax assessments, but who failed to state with very technical
specificity the grounds for their appeal, often were limited in the arguments they were able to present to the superior court on their de novo
appeal, or had their appeals dismissed without a review on the merits.8 '
The intent of the amendment to section 48-5-311(e)(2) seems to be to
provide protection against technical deficiencies in articulating the
grounds for appeal in the common situation in which taxpayers first seek
to obtain reductions in their own assessments without assistance of counsel. One may hope that the courts will effectuate this intent by refraining
from overly restrictive and technical constructions of the grounds for ap27.
28.
29.
30.
31.
1986).
32.
33.
34.

No. 86-CV-2616K (Hall Super. Ct. June 20, 1986).
Id. at 3.
Id.
Id. at 4.
O.C.G.A. § 48-5-311(e)(2) (1982), amended by O.C.G.A. § 48-5-311(e)(2) (Supp.

Id.
Id. § 48-5-311(e)(2) (1982), amended by Id. § 48-5-311(e)(2) (Supp. 1986).
See, e.g., Davis v. Holland, 251 Ga. 86, 303 S.E.2d 455 (1983); Camp v. Boggs, 240
Ga. 127, 229 S.E.- 53. (1977); DeKTb Cow L
f Tax Assessors v. Kendaii, inc., i64
Ga. App. 374, 295 S.E.2d 345 (1982).
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APPELLATE COURT DECISIONS

Gross Premiums Taxes on Insurance

In Federated Mutual Insurance Co. v. DeKalb County,3s the Georgia
Supreme Court held that its prior decision in Cotton States Mutual Insurance Co. v. DeKalb County 7 should be given only prospective application, thereby ending the prospect of any refund claims to insurance companies or their customers as a result of the Cotton States decision.38
In Cotton States, an insurance company successfully challenged an asserted liability to DeKalb County for gross premiums taxes for 1974
through 1981. The court in Cotton States held that the 1959 enabling
statute upon which the DeKalb County tax was based39 had been repealed by implication by the adoption in 1960 of the current state Insurance Code. 40 This opened the possibility of substantial refund claims by
casualty insurance companies in virtually all counties imposing a gross
premiums tax on nonlife- insurance carriers. 41 Legislation adopted in response to the Cotton States decision would have operated to reduce the
potential for such claims substantially;' but the legislature stopped short
35. For example, in Camp, the taxpayer, a nonlawyer, filed a notice of appeal on which
she wrote: "Valuation excessive. Appraisal higher than property on three sides of my property." 240 Ga. at 127, 239 S.E.2d at 531. Despite her clearly expressed desire to have her
assessment reduced to a level corresponding to those of her neighbors, the supreme court
held that her appeal had raised only the issue of valuation, and not uniformity or equalization, apparently because she failed to use those particular words. Id. This is a most unjust
result. Hopefully, such situations will be ameliorated in the future as a result of the amendments to § 48-5-311(e)(2), because taxpayers can obtain a decision on the substance of their
appeal when they place the board of assessors on notice that they object to their assessment
though their wording may be inartful.
36. 255 Ga. 522, 341 S.E.2d 3 (1986).
37. 251 Ga. 309, 304 S.E.2d 386 (1983).
38. For a complete discussion of the Cotton States decision, its history, implications,
and the legislative response thereto, see Coalson, State and Local Taxation, Annual Survey
of Georgia Law, 36 MERCER L. REv. 316-22 (1984).
39. 251 Ga. at 310, 304 S.E.2d at 386 (citing 1959 Ga. Laws 2658).
40. Id. (citing 1960 Ga. Laws 289, currently codified at O.C.G.A. tit. 33 (1982 & Supp.
1986)). In particular, the court in Cotton States focused on chapter 56-13 of the Insurance
Code, as enacted in 1960, entitled 'Fees and Taxes' (current version at O.C.G.A. tit. 33, ch. 8
(1982 & Supp. 1986)).
41. See O.C.G.A. § 48-5-380(a) (1982); Coalson, supra note 38, at 321.
42. O.C.G.A. §§ 33-8-8.5, -8.6 (Supp. 1986), enacted in 1984 shortly after the decision in
Cotton States, would have limited refund claims to only those companies who actually filed
a specific written protest at the time of their payment of the taxes, and would further have
required that any refunds that were ultimately paid to those companies would have had to
be distributed pro rata among the company's policyholders for the year in question rather
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of attempting to bar refund claims altogether.
What the legislature chose not to do, however, the Georgia Supreme
Court did anyway in Federated Mutual. In Federated Mutual, the supreme court held that because the court's 1983 decision in Cotton States
"decide[d] an issue of first impression under circumstances where the resolution of that issue was not clearly foreshadowed,' 4 i the decision should
be given prospective application only, thereby eliminating any possibility
of refunds that carriers otherwise might have claimed. The decision was
not necessary to protect counties against unlimited claims for refunds of
all premium taxes paid by casualty companies since 1960. The statutory
provisions authorizing refund claims of local taxes automatically would
have limited such claims to taxes paid within the prior three years." Furthermore, in this instance the legislature clearly had assessed the situation resulting from the Cotton States decision and had enacted several
provisions granting substantial-though not complete-additional relief
to counties from the potential impact of the decision insofar as refunds
might be concerned. 45 The counties had gone to the legislature for help in
response to Cotton States and had been rewarded with the passage of
Official Code of Georgia Annotated sections 33-8-8.5 and -8.6,'46 which
substantially limited, in a careful and thoughtful manner, the circumstances under which refunds might be claimed based on the decision in
Cotton States, and the ultimate disposition of such refunds. The supreme
court's decision in Federated Mutual completely ignored the enactment
of these provisions, however, and the effect of the decision is to render
totally meaningless the legislature's carefully drawn solution.
Also, one should recognize that the rationale adopted by the court in
FederatedMutual is a two-edged sword; although in this instance it operates to protect taxing authorities from refund claims, it could also, in the
future, cut against the collection of tax revenues. Just as Georgia law authorizes refund claims for taxes erroneously and illegally collected in prior
years, it also authorizes state and local taxing authorities to assess additional taxes for prior years when it is determined that less than the
proper amount of taxes has been paid.4 7 If, as the court holds in Federated Mutual, a court's unforeshadowed decision resolving an issue of taxation against a taxing authority is denied retroactive effect, which precludes refund claims by other taxpayers who had overpaid their taxes in
prior years, so a similar decision that might in the future resolve an un-

than being retained by the company.
43. 255 Ga. at 523, 341 S.E.2d at 5.
44. O.C.G.A. § 48-5-380(b) (1982).
45. Id. §§ 33-8-8.5, -8.6. See supra note 42.
46. O.C.G.A. §§ 33-8-8.5, -8.6 (Supp. 1986).
47. See, e.g., id. § 48-2-49.
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settled tax issue in favor of taxing authorities likewise should be denied
retroactive effect when the taxing authorities seek to utilize it to assess
additional taxes against other taxpayers who had underpaid their taxes
prior to the decision.
Basically, the underlying problem here stems from the fact that the
Cotton States case itself was simply decided wrongly Properly analyzed,
it was extraordinary for the court to rule in 1983 that the legislature,
some twenty-three years earlier, as part of a mere recodification of a state
premium tax that then had already been in existence for twenty-five
years, had 'by implication' overruled the enabling statute under which
counties had continuously been assessing gross premiums taxes against
casualty insurance companies. The recodification resulted in no complaint
by the carriers or by the legislature. Neither the carriers nor the legislature presumably would have tolerated such an extended flaunting of that
preemption if preemption had indeed been intended. After all those
years, any decision that county taxation of casualty insurers was preempted should have been left to the legislature, which could only have
changed the rule prospectively-as indeed it had already done by the
time of the Cotton States decision.
Rather than correcting the problem begun in Cotton States, however,
by either overruling that decision or, alternatively, accepting the legislature's response to it, the court in Federated Mutual chose to leave the
Cotton States decision intact, but to grant it prospective application only.
In so doing, the court not only negated the carefully drawn response the
legislature already had made to the issue of refund claims based on the
Cotton States decision, but also created precedent that will likely come
back to haunt taxing authorities in the future.
B. Property Taxes
In Douglas County v. Anneewakee, Inc.,4 0 the court of appeals affirmed
the tax-exempt status of a psychiatric care hospital specializing in 'last
resort' help for children who are emotionally disturbed or dependent on
alcohol or drugs, even though the hospital derived its income almost exclusively from paying patients and had never admitted charitable,
nonpaying patients. Douglas County had denied the hospital's exemption
based on the county's interpretation of Official Code of Georgia Annotated section 48-5-40(5),4 which includes "'nonprofit hospitals"' among
its list of institutions or hospitals which "'may have incidental income
from paying patients when the income, if any, is devoted exclusively to
the charitable purpose of caring for patients who are unable to pay and to
48. 179 Ga. App. 270, 346 S.E.2d 368 (1986).
49. O.C.G.A. § 48-5-40(5) (1982).
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maintaining, operating, and improving the facilities of such institution
and hospitals.

.

. ." ,'

Based on this language, the county argued that a

hospital having more than incidental revenue from paying patients and
not serving charitable patients could not qualify for exemption from
county property taxes.5 '
The court of appeals noted in Anneewakee, however, that the language
of section 48-5-40(5) was enacted prior to the enactment of current Official Code of Georgia Annotated section 48-5-41(a)(5),52 which now contains a specific exemption for nonprofit hospitals."8 At the time section
48-5-40(5) was enacted, a nonprofit hospital had to qualify as an "institution of purely public charity"" in order to be exempt from taxation. Section 48-5-40(5) was intended to broaden that exemption by making it
clear that a nonprofit hospital otherwise qualifying for exemption as a
public charity would not be denied such exemption merely because it derived an incidental amount of income from paying patients.55 The court
in Anneewakee recognized that the legislature's purpose in 1973 in enacting the specific exemption now contained in section 48-5-41(a)(5) was to
broaden the availability of tax-exempt status then available for nonprofit
hospitals, not to restrict it. The court, therefore, held that exempt status
50. 179 Ga. App. at 273-74, 346 S.E.2d at 371 (citing O.C.G.A. § 48-5-40(5) (1982)).
51. Id. at 271, 346 S.E.2d at 370.
52. O.C.G.A. § 48-5-41(a)(5) (Supp. 1986).
53. 179 Ga. App. at 271, 346 S.E.2d at 370 (citing O.C.G.A. § 48-5-40(5) (1982)).
54. The exemption for "institutions of purely public charity" is currently codified as
O.C.G.A. § 48-5-41(a)(4) (Supp. 1986).
55. The history of judicial decisions leading to the enactment of the provisions now contained in O.C.G.A. §§ 48-5-40(5), -41(a)(5) is instructive with regard to the purpose those
provisions were intended to serve. For many years, the only exemption from property taxation that could apply to hospitals was the general exemption for 'institutions of purely public charity.' In Richardson v. Executive Comm. of the Baptist Convention, 176 Ga. 705, 169
S.E. 18 (1933), the Georgia Supreme Court held that Georgia Baptist Hospital in Atlanta
did not qualify as an 'institution of purely public charity' because it received some income
from patients who could afford to pay. Subsequently, in 1946 and 1947, the legislature
added what is now O.C.G.A. § 48-5-40(5) to the Code. Act of Jan. 31, 1946, No. 609, 1946
Ga. Laws 12; Act of Mar. 27, 1947, 1947 Ga. Laws 1183. Two years later, the supreme court
acknowledged that the 1946 and 1947 Acts had effectively overruled the Richardson case.
Elder v. Henrietta Egleston Hosp., 205 Ga. 489, 53 S.E.2d 751 (1949).
While it was clear after the Egleston decision that nonprofit hospitals could be tax-exempt, Georgia courts, nevertheless, on several occasions thereafter relied on what is now
O.C.G.A. § 48-5-40(5) to deny exempt status to nonprofit hospitals that earned more than
merely an 'incidental' amount of income from paying patients. See, e.g., St. Joseph Hosp. v.
Bohler, 229 Ga. 577, 193 S.E.2d 603 (1972); Georgia Osteopathic Hosp. v. Alford, 217 Ga.
663, 124 S.E.2d 402 (1962). Finally, in 1973, immediately after the supreme court denied
exempt status to St. Joseph Hospital of Augusta for having more than 'incidental' income
from paying patients, the General Assembly enacted the specific exemption for nonprofit
hospitas new
-nt-n-,- in O...G.A. § 48-5-41(a)(5). Act. of Mar. 5. 1973 No. 24. 1973 Ga.
Laws 19.
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was available to such nonprofit hospitals either under the exemption for
"institutions of purely public charity,"" provided the hospital met the
requirements imposed for that exemption under prior judicial decisions
construing its meaning and the provisions of section 48-5-40(5), or under
the section 48-5-41(a)(5) specific exemption for nonprofit hospitals, provided the hospital meets the requirements of that section independent of
section 48-5-40(5).'5
Another property tax case decided this year, Melwood, Inc. v. DeKalb
County," presented the unusual situation of a landowner urging the
courts to declare that its property was not exempt from property taxation. The taxpayer owned a tract of land, part of which was a cemetery.
An adjacent but distinct parcel of the tract was undeveloped land that
had never been subdivided for burial plots, no portion of which had ever
been sold or offered for sale as a cemetery lot, and no burial had ever
taken place thereon. Each of the parcels had separate means of egress
and ingress.9
The taxpayer argued, and the supreme court agreed, that mere ownership of the second parcel did not in and of itself constitute a dedication of
that portion of the property for cemetery uses,6 0 even though the taxpayer did happen to be a cemetery corporation and did happen to operate
the adjacent portion of the same tract as a cemetery. Rather, since the
tracts were separable, and since the corporation's mere ownership of the
second parcel did not automatically constitute a dedication of it for cemetery uses, and since the corporation had taken no other actions to so dedicate the unused parcel, the taxpayer argued, and the supreme court
agreed, that the second tract of land had never actually been dedicated to
cemetery use, and thus was not exempt from property taxation under Official Code of Georgia Annotated section 48-5-41(a)(2)" as a place of
burial.62
Why this strange turn of events, in which a taxpayer sues the county
and argues that its property is not exempt from taxation? The answer is
simple. The taxpayer wanted to sell the second parcel for development as
an apartment complex, but prior dedication of the parcel as a cemetery
would preclude such a use." Thus, by arguing successfully that its property was taxable, the taxpayer in effect obtained a declaratory judgment

56.
57.
58.
59.
60.
61.
62.
63.

O.C.G.A. § 48-5-41(a)(4) (Supp. 1986).
179 Ga. App. at 273, 346 S.E.2d at 371.
255 Ga. 247, 336 S.E.2d 571 (1985).
Id. at 247-48, 336 S.E.2d at 572-73.
See O.C.G.A. § 44-5-230 (1982).
Id. § 48-5-41(a)(2).
255 Ga. at 248-49, 336 S.E.2d at 572-73.
Greenwood Cemetery, Inc. v. MacNeill, 213 Ga. 141, 97 S.E.2d 121 (1957).
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that the property had not been dedicated as a cemetery and thus could be
sold and developed. And now, as Paul Harvey would say, you know the
rest of the story.
A third property tax case, Haldi v. DeKalb County Board of Tax Assessors,64 is this year's reminder that, despite the abolition of technical
forms of pleading and an articulated policy of the law to decide tax appeals on their merits, a taxpayer who fails to pay careful attention to
procedural niceties in pursuing a reduction of his or her tax burden is still
likely to get burned. In the Haldi case, Ms. Haldi tried to file and pursue
an appeal of her property taxes for 1982. In doing so, she made a number
of technical mistakes: she failed to state with specificity the grounds for
her appeal," she failed to file notices of appeal directly with the board of
tax assessors,66 she failed to pursue her appeal diligently before the board
of equalization, 7 she failed to pay taxes on the subject property based on
the prior year's assessment as a prerequisite to the superior court's jurisdiction to hear her de novo appeal from the decision of the board of
equalization," and she failed to pursue the appeal in superior court diligently. 8 Ultimately, the last failure was her undoing. More than two and
one-half years after the appeal to superior court was originally filed, the
case was dismissed because she failed to have the matter brought to a
prompt resolution or failed to show reasonable cause for the delay.70
On its facts, it appears that the Haldi decision was absolutely proper. It
illustrates once again, however, the hazards of failing to observe all procedural and technical requirements when pursuing a tax appeal.
On the other hand, Barland Co. v. Bartow County Tax Assessors7 1 illustrates that the courts are sometimes more willing to rescue errant tax
administrators from their mistakes. In that case, the Bartow County
Board of Tax Assessors had sent the taxpayer a property tax notice stating that certain property the company owned, which had been valued at
$807,553 the previous year, had been revalued by the Board at $101,700
for the current year. Actually, the tax assessors' office had appraised the
property at $1,017,000 for the current year, but a zero had been omitted
64. 178 Ga. App. 521, 344 S.E.2d 236 (1986).
65. See O.C.G.A. § 48-5-311(e)(2) (1982), amended by O.C.G.A. § 48-5-311(e)(2) (Supp.
1986). Presumably, the 1986 amendment to the section would take care of this problem now.
See discussion at supra notes 33-35.
66. See O.C.G.A. § 48-5-311(e)(2) (Supp. 1986).
67. See id. § 48-5-311(e)(5).
68. See id. § 48-5-29.
69. See id. § 48-5-311(f)(4)(A).
70. 178 Ga. App. at 522, 525, 344 S.E.2d at 236, 239. See, e.g., DeKalb County Bd. of
Tax Assessors v. Stone Mountain Indus. Park, 147 Ga. App. 503, 249 S.E.2d 318 (1978);
Harvey v. Lissner. 124 Ga. App. 448. 184 S.E.2d 184 (1971).
71. 176 Ga. App. 798, 338 S.E.2d 16 (1985).
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when the figure had been transcribed onto the computer worksheet from
which the assessment notices and tax bills were prepared. Not surprisingly, the taxpayer did not appeal the new (and erroneous) assessment
when he received it; and later in the year, when the tax bill arrived-still
on the erroneous assessment-the company promptly paid it in
based
72
full.

Subsequently, the Board of Tax Assessors discovered the clerical error
and mailed the company a "Corrected Assessment Notice to correct clerical error." The taxpayer did appeal the 'corrected' assessment notice, arguing that any authority the tax assessors may have had to correct the
clerical error in the original assessment73 notice ended once the taxes had
been paid in full based on that notice.
The court of appeals rejected the taxpayer's argument, however. 74 In
doing so, the court stressed that the error in question was an "obvious
and undisputed clerical error,"'75 and that the great disparity between the
new assessment and the prior year's "should have made it obvious to the
[taxpayer) that something was amiss. ''7 6 The court said that to allow the
taxpayer to avoid payment of taxes on the correct value of the property
(which, perhaps significantly, the taxpayer did not disagree with) based
solely on a simple transcription error, would result in a gross injustice to
the other taxpayers of the county.77 In addition, the court noted that, had
the tables been reversed and the error worked in favor of the assessors,
the taxpayer would have been entitled to claim a refund if it had overpaid
its taxes based on the erroneous assessment. Thus, the assessors were
saved from the consequences of their error.'
C.

Tax Procedure/ClassActions/Federal Tax Injunction Act

In Waldron v. Collins,79 the Eleventh Circuit Court of Appeals held
that retired federal employees could not maintain a class action in federal
court challenging, on federal equal protection and supremacy clause
grounds, Georgia's treatment of federal employees' retirement benefits as
taxable for state income tax purposes while treating similar state employees' retirement benefits as exempt.80 The Federal Tax Injunction Act'
72.
73.
74.
75.
76.
77.
78.
79.
80.

Id. at 798, 338 S.E.2d at 16.
Id. at 798-800, 338 S.E.2d at 16-17.
Id. at 799-800, 338 S.E.2d at 17.
Id. at 799, 338 S.E.2d at 17.
Id. at 799-800, 338 S.E.2d at 17.
Id. at 799, 338 S.E.2d at 17.
Id.
788 F.2d 736 (11th Cir. 1986).
See O.C.G.A. § 48-7-27(1)(4) (Supp. 1986).

81. 28 U.S.C. § 1341 (1982).
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prohibits federal courts from enjoining or interfering with the assessment,
levy, or collection of any tax under state law when a plain, speedy, and
efficient remedy may be had in the state courts. The plaintiffs in Waldron claimed that Georgia's lack of a provision permitting their suit to be
maintained as a class action in the state courts"s denied them a plain,
speedy and (especially) efficient remedy in the state court system. 8" The
district court agreed, stating that "a class action suit in federal court will
be more efficient than a myriad of different claims ..
The Eleventh Circuit did not disagree with the district court's statement, but nevertheless said the federal suit could not be maintained."
The test, said the court, was not whether action through the federal
courts would be more efficient than the remedy available in the state
courts, but rather whether an adequate remedy was provided through the
state courts." Since Georgia provides several alternative routes by which
taxpayers such as the plaintiffs in this case could contest their state income tax liabilities, their inability to pursue their claims as a class action
in the state courts did not, said the court, render the state remedies
inadequate.8 7

82. See, e.g., Henderson v. Carter, 229 Ga. 876, 195 S.E.2d 4 (1972); Blackmon v. Georgia
Indep. Oilmen's Ass'n, 129 Ga. App. 171, 198 S.E.2d 896 (1973). See also Blackmon v.
Scoven, 231 Ga. 307, 201 S.E.2d 474 (1973).
83. 788 F.2d at 737.
84. Id. at 738 (quoting Waldron v. Collins, Civ. No. 185-39 (dismissed Oct. 8, 1985)).
85. Id.
86. Id.
87. Id, at 739.

