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I. INTRODUCTION

The recent survey period, in contrast to some previous periods, might
appear to be remarkable only for its lack of remarkable developments in
the area of real estate law. The authors found it a time of interest primar-
ily to litigants, their lawyers, and the beneficiaries of particular legisla-
tion. This appearance is somewhat misleading, however, as some impor-
tant questions were answered either judicially, legislatively, or, in some
cases, both ways.

The courts dealt admirably with some important issues and some issues
of lesser consequence. Similarly, the General Assembly passed laws to re-
solve several minor matters (which will benefit lawyers) and other impor-
tant matters (which will benefit former Presidents from Georgia).

As is usually the case, some areas active in past survey periods were
quiescent during this period, while some new areas (or more accurately,
different areas, since few aspects of real property are ever really new!)
came into prominence either in the State Judicial Building or in the State
Capitol.
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II. THE FADING OF Caveat Emptor

Many lawyers representing sellers of real property have no doubt felt
confident that an 'as is' contract clause provides their clients near-invinci-
ble protection against complaints concerning the condition of the prop-
erty and its improvements. Those lawyers are likely disappointed, at least
concerning residential real property, with the court of appeals' decision in
Mulkey v. Waggoner.' In Mulkey, the court followed a trend of the Geor-
gia courts and further eroded the traditional rule of caveat emptor in the
context of residential real estate sales. The court in Mulkey, for the first
time in Georgia, discussed the impact of an 'as is' clause on the liability of
a seller to his purchaser. A provision in the Mulkey sales contract re-
quired the seller to deliver at closing a termite certificate warranting the
premises free from infestation. The seller failed to produce the certificate
at closing, but orally promised to deliver it later. The seller's agent typed
onto the sales contract "[tihe sale is as is condition"" and the transaction
closed. Shortly thereafter, the purchaser discovered wood beetle damage
and learned that the seller had treated the premises for wood beetle in-
festation two years prior to the sale. The purchaser sued the seller for
fraud in the inducement of the contract and affirmative and willful non-
disclosure of the insect damage. The seller argued that an 'as is' contract
completely excludes, as a matter of law, any fraud regarding the condition
of the premises on the grounds that the clause imposes on the purchaser
an absolute duty of inspection.3

Refusing to accept seller's argument, the court pointed out that the
traditional rule of caveat emptor no longer has a place in the area of
residential home sales." Citing Wilhite v. Mays,s the court noted that
fraud in the sale of real estate can now proceed under a theory of willful
misrepresentation.' Such a misrepresentation, the court held, includes
passive concealment, as in this case, when the seller with knowledge of a
defect, while doing nothing to prevent its discovery, also fails to disclose
it.7 Emphasizing that an 'as is' clause is only relevant when defects are
obvious, the court in Mulkey refused to allow the "as is" clause in the
contract to exclude a cause of action for fraud.9

1. 177 Ga. App. 165, 338 S.E.2d 755 (1985).
2. Id. at 165, 338 S.E.2d at 756.
3. Id.
4. Id. at 166, 338 S.E.2d at 756.
5. 140 Ga. App. 816, 232 S.E.2d 141 (1976), aff'd, 239 Ga. 31, 235 S.E.2d 532 (1977).
6. 177 Ga. App. at 166, 338 S.E.2d at 756.
7. Id. As other examples of willful misrepresentation, the court included: 1. The seller

"tellingl a lie," and 2. active concealment where the seller does not disclose the defect, but
takes steps to prevent its discovery by the purchaser. Id.

8. Id., 338 S.E.2d at 757.
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III. LANDLORD AND TENANT

During the survey period, one important court of appeals case impacted
the area of landlord-tenant relations. In Stern's Gallery of Gifts v. Corpo-
rate Property Investors,9 the court addressed, for the first time, the stan-
dard to be used in deciding whether a landlord's withholding consent to a
tenant's proposed assignment of a lease is reasonable. Stern's, the lessee,
had entered into a lease with defendant's predecessor. The lease con-
tained a provision prohibiting assignment or subletting without the les-
sor's previous written consent. A further lease provision forbade the les-
sor from unreasonably withholding its written consent whenever it was
required in other clauses of the lease. When the lessor refused to consent
to a sublease proposed by Stern's, Stern's brought an action for damages,
lost profits, loss of value of the leasehold, and loss of value of a going
business. Among other things, Stern's claimed that the lessor had unrea-
sonably withheld its consent to the sublease.10

Finding no Georgia cases on point, the court noted that Georgia's sister
jurisdictions are divided with respect to the standard to be applied in
determining whether a landlord's withholding of consent is unreasona-
ble." In those cases similar to Stern's, in which the subject lease contains
not only a clause requiring the landlord's prior consent to a sublease, but
also a clause prohibiting unreasonable withholding of consent, courts
have construed the latter provision either as an additional covenant on
the part of the lessor, or as a mere modification of the lessee's covenant
not to sublet without the landlord's written consent." The 'modification'
jurisdictions, on the one hand, generally have ruled that a landlord may
withhold consent for reasons personal or peculiar to himself.13 The 'cove-
nant' jurisdictions, on the other hand, have refused to allow the withhold-
ing of consent based on arbitrary, capricious, or merely personal rea-
sons.' 4 'Covenant' jurisdictions have held that the term 'reasonable' must
embrace considerations of fairness and commercial reasonableness.' s

Pointing out that the modern trend is to follow the 'covenant' deci-
sions, the court left little doubt that it preferred this construction to the

9. 176 Ga. App. 586, 337 S.E.2d 29 (1985).
10. Id. at 590, 337 S.E.2d at 33.
11. Id. at 594, 337 S.E.2d at 36.
12. Id.
13. See Annotation, Right of Lessor Arbitrarily to Refuse or Withhold Consent to Sub-

letting or Assignment Which is Barred Without Such Consent, 31 A.L.R.2d 831 (1953), and
cases cited therein.

14. See, e.g., Fernandez v. Vasquez, 397 So. 2d 1171 (Fla. Dist. Ct. App. 1981); Annota-
tion, supra note 13, at 835.

15. 397 So. 2d at 1174.

1986]



MERCER LAW REVIEW

'modification' interpretation.' In siding with the lessee, the court in
Stern's found the lessor's long-standing policy of refusing to permit sub-
letting to be prima facie evidence of conduct that is "unreasoned and un-
reasoning, and therefore unreasonable."17 Perhaps most interesting was
the court's implication that reasonableness on the part of the lessor (in
granting or withholding such consent) might be required even in the ab-
sence of a specific lease provision prohibiting the unreasonable withhold-
ing of consent 2

In another case, of more limited interest with respect to landlord-ten-
ant relations, the court of appeals held in Henry v. Wild Pines Apart-
ments"' that an answer to a dispossessory complaint need not be verified.
The dispute arose in Henry when Wild Pines Apartments, the landlord,
brought a dispossessory action against Carolyn Henry, a tenant, and
Henry filed an answer. The trial court granted Wild Pines' motion to dis-
miss Henry's answer on the grounds that the answer was unverified. 0

The issue in Henry concerned reconciliation of two sets of seemingly con-
tradictory statutes. One statute requires a defendant to verify any answer
when a plaintiff files a pleading with an affidavit attached.2 The other
allows a tenant in a dispossessory action to answer either orally or in
writing.22 The court chose to apply the latter statute, since it was both
more specific and more recent.28

IV. MINERAL RIGHTS

In Larkin v. Laster,24 the Georgia Supreme Court settled an important
question concerning the proper parties able to claim mineral rights own-
ership through adverse possession. In that case, Larkin owned 367 acres
of land in which Laster's successors in interest held a one-half interest in
mineral rights. Larkin conveyed 265 acres of the land to a trust and en-
tered into an agreement whereby he attempted to reserve the right to
seek title by adverse possession to the mineral rights, owned by Laster's
successors, in the 265 acres conveyed. Larkin agreed to sell the mineral
rights, once he obtained them, to the trust. Larkin then sought a declara-

16. 176 Ga. App. at 594, 337 S.E.2d at 36.
17. Id. at 596, 337 S.E.2d at 39.
18. Id.
19. 177 Ga. App. 576, 340 S.E.2d 233 (1986).
20. Id. at 576, 340 S.E.2d at 234.
21. O.C.G.A. § 9-10-111 (1982).
22. Id. § 44-7-51(b). The court further cited § 9-11-11 (1982), which provides in part:

"(b) except as otherwise specifically provided by rule or statute, pleadings need not be veri-
fied or accompanied by affidavit." Id.

23. 177 Ga. App. at 576, 340 S.E.2d at 234.
24. 254 Ga. 716, 334 S.E.2d 158 (1985).
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tory judgment pursuant to Official Code of Georgia Annotated section 44-
5-1685 to terminate the Laster mineral rights in the entire 367-acre tract
by adverse possession on the grounds that, during the requisite period,
Laster's successors had neither worked the minerals nor paid property
taxes on the subject property. Although no one had paid property taxes
on the mineral rights for the seven years prior to the date on which the
suit was filed, Laster's successors paid all unpaid property taxes immedi-
ately after the suit was filed.2

Larkin argued that, although he was no longer the owner of the 265-
acre tract, he could still pursue a cause of action under section 44-5-168
as an 'assign' of the trust since the statute provides that a fee simple
owner or his "heirs and assigns '2 7 may gain title to mineral rights by ad-
verse possession if the owner of the rights has neither worked the miner-
als nor paid property taxes for at least seven years. The supreme court, in
rejecting Larkin's argument, noted that section 44-5-168 is in derogation
of the common law and, therefore, is to be construed strictly.2 8 The word
'assigns' alone means only the assigns of the real property in fee simple
and not the assignee of a cause of action. The court held that only an
owner of property in possession, or his fee simple assignee, can avail him-
self of the provisions of section 44-5-168.se

Applying the facts of the case to the statute, the court also decided that
owners of mineral rights could not defeat section 44-5-168 by paying
seven years of unpaid property taxes in one lump sum after the fee sim-
ple owner files suit.3 0 As a result, the court awarded Larkin the Laster
mineral rights in that portion of the land on which Larkin remained in
possession, and held that the trust, properly before the court as the fee
simple owner of the 265 acres, obtained mineral rights through adverse

25. O.C.G.A. § 44-5-168 (1982) provides as follows:
Whenever mineral rights are conveyed or whenever real property is conveyed in
fee simple but the mineral rights to such property are reserved by the grantor, the
owner of the real property in fee simple or his heirs or assigns may gain title to
such mineral rights by adverse possession if the owner of the mineral rights or his
heirs or assigns have neither worked or attempted to work the mineral rights nor
paid any taxes on them for a period of seven years since the date of the convey-
ance and for seven years immediately preceding the filing of the petition provided
for in subsection (b) of this Code section.

Id. Prior to enactment of this statute, mineral rights could not be lost by prescription unless
there was an adverse use of the minerals themselves. 254 Ga. at 717, 334 S.E.2d at 159
(citing Brooke v. Dellinger, 193 Ga. 66, 73, 17 S.E.2d 178, 182 (1941)).

26. 254 Ga. at 718, 334 S.E.2d at 159.
27. O.C.G.A. § 44-5-168 (1982).
28. 254 Ga. at 717, 334 S.E.2d at 159.
29. Id. at 718, 334 S.E.2d at 159.
30. Id., 334 S.E.2d at 160.
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possession to that tract.3 1

V. CONDEMNATION

Few issues have stirred the anger of Atlanta neighborhoods and gener-
ated such vociferous howls of protest as the proposed 'Presidential Park-
way.' Planned as an access highway traversing a large portion of east At-
lanta and providing access to the Carter Presidential Library of Emory
University, the Parkway, since its inception, has pitted neighborhoods
against the former President and the Department of Transportation, re-
sulting in extensive litigation.

The Georgia Supreme Court dealt the Presidential Parkway yet an-
other blow in Department of Transportation v. City of Atlanta.32 In that
case, the City of Atlanta conveyed land containing portions of four public
parks to the Department of Transportation (DOT) for use in construction
of the Presidential Parkway. The deed of conveyance included certain re-
strictions3 3 and a possibility of reverter to be triggered by any violation of
these restrictions. The DOT petitioned to condemn the possibility of re-
verter and any other interests retained by the City of Atlanta in the con-
veyed portions of the four public parks. Objecting to this effort, two At-
lanta City Council members intervened in the condemnation action and,
in addition, filed suit to void the land transfer. The trial court dismissed
the condemnation petition, voided the land transfer, and issued a perma-
nent injunction against further construction on the parkway.3 4

In affirming the trial court, the supreme court first noted that the four
parks in question were expressly dedicated to the city for use as park-
lands, with no reversionary clauses in the deeds of dedication. The court,
therefore, emphasized that a Georgia statute35 prohibits municipalities
from conveying public land for a use inconsistent with the use contem-
plated in the dedication deed. The City of Atlanta's transfer of the park
lands conflicted with state law and constituted an ultra vires act.36

The court next addressed the question of the DOT's right to condemn
land currently in public use and owned by a municipal corporation. Look-
ing first for this right in the Georgia Constitution, the court noted that

31. Id. at 719, 334 S.E.2d at 160.
32. 255 Ga. 124, 337 S.E.2d 327 (1985).
33. Id. at 125, 337 S.E.2d at 329. The deed conditioned the transfer upon the mainte-

nance of a thirty-five mile per hour speed limit on the Parkway, a ban on trucks and heavy
vehicles on the Parkway, and a bar against the widening of Ponce de Leon Avenue east of
Moreland Avenue. Id.

34. Id.
35. O.C.G.A. § 36-37-6.1 (Supp. 1986).
36. 255 Ga. at 129, 337 S.E.2d at 332.
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the provision" regarding the power of eminent domain relates by its own
terms to private and not public property.38 The right to condemn public
property as claimed by the DOT could not come from the Georgia
Constitution."

The court continued its search for this right in the Georgia Code. While
Official Code of Georgia Annotated section 32-3-1(a)'0 allows the DOT to
acquire 'any' property for road purposes through lawfully established
procedures, the court noted that this does not give DOT a commensurate
right to condemn such property.' 1 While acknowledging the DOT's right
to condemn private property under Official Code of Georgia Annotated
section 32-3-4," the court decided to construe this provision strictly and
refused to include within the term 'private property' any property owned
by a government or governmental entity.'3 Following this construction,
and the plain meaning of section 32-3-4, the supreme court found no spe-
cific authorization for the DOT to use the condemnation power set out in
the Georgia Code in an action against public, municipal property."

In a reaction to the tangled litigation history of the 'Presidential Park-
way,' the Georgia legislature passed a law hoping to set forth a solution to
the problem evidenced by Department of Transportation v. City of At-
lanta. Under this new statute, 5 the DOT, the Board of Regents of the
University System of Georgia, and the State Properties Commission must
first obtain the approval of the newly created State Commission on the
Condemnation of Public Property before acquiring any public property
by condemnation.4 The new law defines "public property" and sets
guidelines for the Commission to follow in granting such acquisition
requests.47

37. GA. CONST. art. I, § 3.
38. 255 Ga. at 130, 337 S.E.2d at 332.
39. Id.
40. O.C.G.A. § 32-3-1(a) (1985).
41. 255 Ga. at 131, 337 S.E.2d at 333.
42. O.C.G.A. § 32-3-4 (Supp. 1986) reads: "Whenever any state agency, county, or mu-

nicipality desires to take or damage private property. .. for public road purposes. . . such
State agency, county, or municipality. may file [a condemnation petition] in the [appro-
priate] superior court." Id.

43. 255 Ga. at 132, 337 S.E.2d at 334.
44. Id. at 133, 337 S.E.2d at 335.
45. O.C.G.A. § 50-16-183 (1986).
46. Id.
47. Id. § 50-16-180, -181. The law obligates the new Commission to render its determina-

tion within 30 days after the Commission receives the information that it may reasonably
require for the consideration of the application; provided, however, that the Commission
shall in no event take longer than 90 days after receipt of the application to render its
decikio. 1d. R 50.-!-1,,(b).
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In Ellis v. Department of Transportation,48 the Georgia Court of Ap-
peals decided the question of whether a valid lease renewal option, cre-
ated before a taking but exercised thereafter, was in itself a compensable
property interest. Ellis, the condemnee, possessed property as a lessee
pursuant to a lease containing three five-year renewals, each of which was
exercisable, at lessee's option, not less than forty-five days prior to the
expiration of the lease or an extension period. The property was con-
demned prior to the expiration of the original term of the lease. Within
the time allowed by the lease but after the date of taking, Ellis exercised
his first five-year renewal option and asked the court to award him dam-
ages to his leasehold interest during the renewal term of the lease.49 The
DOT argued that damages to the leasehold should be restricted to the
term of the original lease. The court, siding with Ellis, held that a renewal
term, the option for the renewal of which was exercised after a taking but
pursuant to a pretaking option to renew, is a compensable property inter-
est.80 "The lessee is entitled to recover as though the original lease had, in
the first instance, provided both terms as one continuous term.""

In a surprising decision, the court of appeals held in Jordan v. Depart-
ment of Transportation" that executory real estate contracts entered
into four or more years after the date of a taking were admissible as evi-
dence to explain the value testimony of expert witnesses. In Jordan, the
trial court had ruled that two executory contracts for the sale of the re-
mainder of the condemnee's land, entered into four or five years after the
taking, were too remote in time to allow as evidence in explaining the
value testimony of an expert witness.3 Overturning the trial court, the
court of appeals noted that this evidence, even though of doubtful proba-
tive value because of the contracts' lack of proximity in time to the tak-
ing, is nevertheless admissible evidence from which the jury may deter-
mine the credibility of an expert witness."

The supreme court, in Department of Transportation v. Woodard,"
decided that the public good prevails over individual rights despite what
appeared to be an imperfect condemnation proceeding. The dispute in
Woodard had its origin in 1952 when the DOT condemned certain prop-
erty of a life tenant, but failed to make any remainderman a party to the

48. 175 Ga. App. 123, 333 S.E.2d 6 (1985).
49. Id. at 124, 333 S.E.2d at 7.
50. Id.
51. Id., 333 S.E.2d at 8 (quoting 2 NICHoLs. LAW OF EMINEaNT DOMAIN § 5.06(1) (3d ed.

1983)).
52. 178 Ga. App. 133, 342 S.E.2d 482 (1986).
53. Id. at 134, 342 S.E.2d at 483.
54. Id. at 135, 342 S.E.2d at 484.
55. 254 Ga. 587, 331 S.E.2d 557 (1985).

[Vol. 38326



19861 REAL PROPERTY 327

condemnation. The state then constructed U.S. Highway 1, a major four-
lane roadway, over the condemned land. In 1982, the remaindermen filed
an action to quiet title and reacquire the fee simple interest in the prop-
erty." The court awarded the remaindermen damages, plus interest, but
refused to invalidate the condemnation, arguing that remaindermen can-
not reacquire title to condemned land when the condemnor took posses-
sion under a valid right of entry, remains in possession, and has made
improvements that are currently used for the public benefit."

VI. CEMETERY DEVELOPMENTS

A significant case addressing on its face an ad valorem tax issue could
have far-reaching consequences not only in the business area of real prop-
erty development but also in the legal area of cemetery law. In Melwood,
Inc. v. DeKalb County," Melwood owned a tract of land in DeKalb
County, a distinct portion of which contained a cemetery. The other dis-
tinct portion consisted of undeveloped land never subdivided for burial
plots and never sold or offered for sale as a cemetery lot. Intending to sell
the undeveloped parcel for an apartment site, Melwood filed suit to clear
up certain questions relating to the status, as a dedicated cemetery or
not, of the undeveloped tract. Melwood apparently brought this action as
an ad valorem tax matter before the superior court with the hope that a
decision on the tax status of the undeveloped land might also resolve the
dedication issue.5

Melwood contended that mere ownership of the undeveloped tract by a

56. Id. at 588, 331 S.E.2d at 558. A special master had found as conclusions of law that:
(1) The 1952 condemnation did not divest the remaindermen of their interests; (2) the re-
maindermen were not barred by laches, since remaindermen are not required to proceed
against a life tenant during the pendency of the life estate; (3) the remaindermen were not
barred by prescription because adverse possession does not run against remainderman dur-
ing the pendency of a life estate; (4) sovereign immunity is not a defense to an action to
quiet title, and there is no statute of limitations on the bringing of an action to quiet title.
The trial court incorporated the special master's report into its decree, and adjusted the
conclusions of law therein. Id.

57. Id. at 589, 331 S.E.2d at 559.
58. 255 Ga. 247, 336 S.E.2d 571 (1985).
59. Id. at 248, 336 S.E.2d at 572. The Secretary of State must approve all sales of ceme-

tery property under the Georgia Cemetery Act of 1983. O.C.G.A. § 44-3-142(a) (Supp. 1986).
Quaere whether Melwood, Inc. first sought the approval of the sale from the Secretary of
State's office and if so, the manner in which the Secretary of State's office would have dis-
posed of that request. Since Meiwood was ultimately brought before the supreme court as a
tax matter, it is possible that either (i) Melwood's counsel evaluated the likelihood of suc-
cess with the Secretary of State and elected against that avenue of addressing Melwood's
problem, or (ii) Melwood's pursuit of approval from the Secretary of State proved
unsuccessful.
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cemetery corporation did not effectively constitute a dedication thereof
for cemetery purposes under Georgia law.s0 The supreme court agreed,
reasoning that if mere ownership were tantamount to dedication, a ceme-
tery corporation could remove properties from the tax digest by acquisi-
tion alone. 1 According to the court, some action by Melwood would have
been required in addition to ownership of the unused parcel before the
unused parcel would be dedicated for burial purposes under Georgia
law.62

The court of appeals decided another important case during the survey
period concerning the condemnation of a family burial plot. In ostensibly
an eminent domain case, Walker v. Georgia Power Co.,"5 the court of ap-
peals addressed several significant issues of cemetery law.

The dispute in Walker arose when Georgia Power Company sought to
condemn a small tract of land containing a family cemetery located
within a larger tract Georgia Power already owned. In conjunction with
the condemnation, Georgia Power Company, pursuant to Official Code of
Georgia Annotated section 36-60-6," also petitioned for a permit to disin-
ter and relocate the remains buried there. The suit named all known heirs
of the decedents buried in the cemetery as defendants and sought to con-
demn the incorporeal hereditaments of any and all other persons having
or claiming any rights in the cemetery. No objection, complaint, or ap-
pearance was lodged in regard to the condemnation proceeding or the is-
suance of the permit and, consequently, the special master granted an
award in the condemnation proceeding, and the court promptly granted
the permit. After the condemnation award was handed down, however,
Walker, an heir, filed an appeal with respect thereto, arguing that she was
unfairly compensated for the rights she claimed to have lost when the
cemetery was removed.6

Since Georgia courts had never addressed the question of whether the
rights claimed by Walker were compensable interests under eminent do-
main law, the court looked at decisions in other jurisdictions. The court
discovered from those cases that, in other jurisdictions, a family burial
plot creates an easement against the fee and allows legal title to pass sub-
ject to the easement created."" This easement and all rights incident to it

60. 255 Ga. at 248, 336 S.E.2d at 572.
61. Id., 336 S.E.2d at 573.
62. Id.
63. 177 Ga. App. 493, 339 S.E.2d 728 (1986).
64. O.C.G.A. § 36-60-6 (1982).
65. 177 Ga. App. at 494, 339 S.E.2d at 729. Ms. Walker asserted that these rights in-

cluded: "[T]he right to be buried in the family cemetery with her ancestors, the right to
visit, decorate and honor the graves of her ancestors in the places they were laid to rest, and
the right to have unimpeded ingress and egress from the cemetery for these purposes." Id.

66. Id. at 495, 339 S.E.2d at 730.
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survive until the plot is abandoned either by the person establishing the
plot (or that person's heirs) or by removal of the bodies pursuant to stat-
utory authority. 7

Acknowledging that Walker owned an easement to enter, care for, and
maintain the burial plots, the court nevertheless found that Walker had
abandoned her easement by failing to object to the issuance of the disin-
terment permit." Deciding that Walker's acquiescence amounted to per-
mission, the court further found that the disinterment placed her in the
same position, if not an improved position, as she was in prior to the
disinterment, thus obviating any recovery of consequential damages.8"

Because Walker abandoned her easement in the property by failing to
object to the statutory relocation and by failing to allege or show any
diminution in the value of her interest, the court held she retained no
compensable rights.70

VII. REAL ESTATE BROKERS AND COMMISSIONS

In a victory for real estate brokerage firms, the court of appeals handed
down a decision during the survey period exempting brokers seeking at-
torneys fees under an exclusive listing contract from the notice prerequi-
sites of Official Code of Georgia Annotated section 13-1-11,71 The broker
in O'Brien's Irish Pub, Inc. v. Gerlew Holdings, Inc." filed a claim under
an exclusive listing contract and won its suit for brokerage commission
and for attorneys' fees from the sellers of O'Brien's Irish Pub. The sellers
argued that an award for attorneys' fees was unauthorized because the
broker failed to comply with the notice requirements of section 13-1-11.
The court, agreeing that no notice was given under the statute, neverthe-
less pointed out that the section applies only to "obligations to pay attor-
neys' fees upon any note or other evidence of indebtedness."78 The court
held that an exclusive listing contract does not fall within the purview of
section 13-1-11, and therefore an award for attorneys' fees under such a
contract is exempt from the notice requirements of the statute. 4

A new law enacted by the legislature this year toughens the require-
ments for licensing and regulation of real estate brokers, but also contains

67. This supposition is found in Heiligman v. Chambers, 338 P.2d 144 (Okla. 1959), the
most frequently acclaimed and followed of the cases dealing with family cemetery law.

68. 177 Ga. App. at 496, 339 S.E.2d at 730.
69. Id. at 497, 339 S.E.2d at 731.
70. Id., 339 S.E.2d at 732.
71. O.C.G.A. § 13-1-11 (1982).
72. 175 Ga. App. 162, 332 S.E.2d 920 (1985).
73. Id. at 165, 332 S.E.2d at 923 (quoting O.C.G.A. § 13-1-11 (1982)) (emphasis added by

court).
74. Id. aL 166, 332 S.E.2d at 923.
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a provision impacting the real estate law practice."' This provision allows
real estate brokers and salespersons to complete lease, listing, or sales
contract forms without the use of legal counsel, provided that these forms
are initially prepared by legal counsel.7 6

VIII. AVOIDANCE OF THE RULE AGAINST PERPETUITIES

Two supreme court cases decided during the survey period followed the
long-standing Georgia judicial practice of averting a rule against perpetu-
ities question if at all possible. In both of these cases, the supreme court
avoided measuring lives and twenty-one year computations altogether by
simply deciding the cases under principles of contract law.

In Read v. GHDC, Inc. 7 a real estate contract between a purchaser
and a seller originally called for a closing no later than July, 1983. An
addendum to the contract postponed the closing and provided that clos-
ing would occur within ten days after final approval of a subdivision plat
by the Clarke County Planning Commission. When the plat was approved
on November 9, 1983, the seller refused to close, arguing that the contract
had expired on July 12, 1983. The purchaser sued for specific
performance."6

The trial court ruled that the absence of a specific date for closing
could conceivably leave the contract open for more than twenty-one years
and therefore place it in violation of the rule against perpetuities.7 The
supreme court dispensed with the trial court's ruling by noting that a
reasonable time should always be implied when time of performance is
missing, as in this case, from a contract.u The court further stated that
twenty-one years is obviously an unreasonable length of time to leave a
contract open, and happily reversed the trial court without ever facing up
to the rule against perpetuities issue.81

The supreme court implied a similar reasonable period of time to the
expiration term of an option agreement in Young v. Cass.82 The option in
Young extended for a period of ninety days beyond the death of the sur-
vivor of two life tenants, except that, if the grantor of the option failed to
notify the grantee of the death of such survivor, then the option remained
open for ninety days beyond the time when the grantee is finally so noti-

75. O.C.G.A. § 43-40-8 (Supp. 1986).
76. Id. § 43-40-25.1.
77. 254 Ga. 706, 334 S.E.2d 165 (1985).
78. Id. at 706, 334 S.E.2d at 166.
79. Id.
80. Id.
81. Id. at 706-07, 334 S.E.2d at 166.
82. 255 Ga. 508, 340 S.E.2d 185 (1986).
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fled. The grantor argued that this provision runs afoul of the rule against
perpetuities because the grantor could fail to notify the grantee for
twenty-one years, ostensibly leaving the option open until such notifica-
tion. The court, citing Read v. GHDC, Inc.,83 implied a reasonable time
within which the grantor must notify grantee, obviating any violation of
the rule. 4

IX. RIGHT OF REVERTER

In Gordy v. Cobb County School District,"8 the supreme court looked
back sixty-eight years to affirm an old Georgia rule dealing with the possi-
bility of reverter. In that case, Gordy had conveyed land to a community
club by a deed that provided the tract would revert to Gordy or his suc-
cessors if it ceased to be used "for community club improvement pur-
poses.""" The Cobb County School District, planning to condemn part of
the parcel as a site for a school building, filed a declaratory judgment
action to determine the respective rights of Gordy's successors and of the
club.87

Gordy's successors argued that, since the condemned portion of the
tract would cease to be used for the permitted purposes, the entire tract
should revert to Gordy's estate. The court relied on two old railroad
cases" in dismissing this argument. 9 In both cases, grantors had con-
veyed land to a railroad subject to the condition that each parcel be used
only for railroad purposes. Both railroads had subsequently allowed uses
of the tracts other than exclusively for railroad purposes, thereby violat-
ing the restrictions contained in the conveyances to them.'0 The court in
Gordy noted that, in each of those cases, the supreme court had refused
to terminate the railroad's estate because the railroad was still using the
land for its purposes."e By analogy, the court held that, since a portion of
the land Gordy conveyed would still operate as a community club even
after the condemnation, there was no divestiture of estate.9

2

83. 254 Ga. 706, 334 S.E.2d 165 (1985).
84. 255 Ga. at 510, 340 S.E.2d at 186.
85. 255 Ga. 26, 334 S.E.2d 688 (1985).
86. Id. at 26, 334 S.E.2d at 688.
87. Id., 334 S.E.2d at 689.
88. Hilton v. Central of Ga. R.R., 146 Ga. 812, 92 S.E. 642 (1917); Lawson v. Georgia S.

& F.R.R., 142 Ga. 14, 82 S.E. 233 (1914).
89. 255 Ga. at 26-27, 334 S.E.2d at 689.
90. Hilton, 146 Ga. at 812, 92 S.E. at 642; Lawson, 142 Ga. at 15, 82 S.E. at 234.
91. 255 Ga. at 26-27, 334 S.E.2d at 689.
92. Id. at 27, 334 S.E.2d at 689.
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X. ZONING AND LAND USE

Although the present survey period saw little activity in the area of
zoning and land use, a momentous development occurred just after the
end of the survey period. All real estate lawyers should take note that
DeKalb County v. Albritton Properties," decided June 25, 1986, will
have major impact on rezoning disputes between neighborhoods and de-
velopers in the future. A review of this important case is reserved for next
year's survey.

The General Assembly, moving in the right direction, added one im-
print, though perhaps a relatively minor one, to the area of zoning and
land use during the survey period. An act passed by the legislature re-
quires certain disclosures by any local government official who is author-
ized to vote on the rezoning of property in which he or his family hold
certain interests. According to the statute, if the local official or a mem-
ber of his family holds a "property interest"' 5 in any real property or a
"financial interest"" in any business entity holding a property interest,
he must immediately disclose, in writing, to the governing authority of
which he is a member, the nature and extent of such interest. The statute
further requires the applicant for rezoning to disclose gifts given to a local
official if the gift's value exceeds $250 and the gift was made within the
two years immediately preceding the filing of the rezoning application."

XI. AD VALOREM TAX MArrERS

In a significant decision dealing with foreclosure of the statutory right
of redemption with respect to a tax sale, the Georgia Supreme Court re-
fused to limit Official Code of Georgia Annotated section 48-4-4598 to per-
sons holding an interest in subject property only at the time of the tax
sale." Defendant in Leathers v. McClain'00 purchased five parcels of real
property by tax deed in 1982 and never foreclosed the right to redeem as
provided by section 48-4-45. Plaintiff, a 1984 transferee of a 1974 security

93. 256 Ga. 103, 344 S.E.2d 653 (1986).
94. O.C.G.A. § 36-67A-2 (Supp. 1986).
95. A "property interest" is defined under the statute as any "direct or indirect owner-

ship of real property and includes any percentage of ownership less than total ownership."
Id. § 36-67A-1(7).

96. A "financial interest" is defined under the statute to include "all direct ownership
interests of the total assets or capital stock of a business entity where such ownership inter-
est is 10 percent or more." Id. § 36-67A-1(3).

97. Id. § 36-67A-3.
98. Id. § 48-4-45.
99. Leathers v. McClain, 255 Ga. 378, 338 S.E.2d 666 (1986).

100. 255 Ga. 378, 338 S.E.2d 666 (1986).
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deed to the property, tendered the statutory amount required for re-
demption, but defendant refused to execute a quit-claim deed. Defend-
ant, citing numerous authorities, argued that the right to redemption can-
not be exercised by one who is not an interest holder in the property at
the time of the tax sale.101

The supreme court, distinguishing defendant's authority, refused to
limit section 48-4-45 to 'tax sale' lien holders only.1 0 2 Such a limitation,
the court argued, would amount to restraint on alienation of estates.1 0 8

The court held that lien holders such as plaintiff are not barred from the
right of redemption by reason of having acquired their interest subse-
quent to the tax sale.'"

XII. OTHER LEGISLATION

Some legislative changes made during the last survey period-changes
which particularly vexed lawyers-were righted during the current pe-
riod. To name one example, the General Assembly amended the law, only
a year old, requiring a maturity date on Uniform Commercial Code fi-
nancing statements.10 5 The legislation now requires a maturity date on a
financing or continuation statement only in certain transactions; namely,
transactions in which both (i) the collateral described consists only of
consumer goods as defined in Official Code of Georgia Annotated section
11-9-109,1" and (ii) the secured obligation'0 7 is originally five thousand
dollars or less. The statute further provides that a financing statement or
continuation statement filed on or after July 1, 1985, which describes col-
lateral not consisting only of that described in (i) above and secures an
obligation greater than five thousand dollars is effective for a period of
five years.'08

In a separate legislative development impacting the attestation of all
real estate deeds and other instruments pertaining to real property, the
General Assembly enacted legislation modifying the code section dealing
with notaries public.' 0 The old code section required a notary public, in

101. Id. at 378, 338 S.E.2d at 666.
102. Id. at 379, 338 S.E.2d at 667.
103. Id.
104, Id.
105. O.C.G.A. § 11-9-402 (Supp. 1986).
106. Id. § 11-9-109.
107. Id. § 11-9-402. A "secured obligation" for purposes of the new act and § 11-9-403 is

defined to include "a loan or any series of advances of money pursuant to a loan agreement
or undertaking or any forbearance to enforce such claim for the collection of money or any
purchase price or any installment obligation or any other obligation." Id.

108. Id. § 11-9-403.
109. Id. § 45-17-1.
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documenting a notarial act, to sign on the notarial certification, by hand
in ink, only and exactly the name indicated on the notary's commission,
and to record on the notarial certification the exact date of the notarial
act." '1 Perhaps in response to a large number of deeds sent for recording
with the date of notarial act inadvertently omitted, the General Assembly
changed the rules so that Georgia law no longer requires the recording of
the date of the notarial act to an attestation of deeds or any other instru-
ments pertaining to real property."' This change is of particular relief to
real estate lawyers, many of whom are notaries, who no longer must re-
mind themselves to date the notarial block before sending a deed for
recording.

The Georgia General Assembly also adopted legislation during the sur-
vey period to set forth specifically the process by which mortgages, con-
veyances to secure debt, and liens must be transmitted for satisfaction
and cancellation of record.'1 2 Under the new act, a grantee can no longer
satisfy Official Code of Georgia Annotated section 44-14-3"3 by returning
a satisfied or cancelled instrument to the grantor, but must furnish the
instrument to the superior court clerk for recording." 4 The grantee must
further direct the clerk to transmit to the grantor the original cancella-
tion or satisfaction document at the grantor's last known address, as
shown on the records of the grantee."' If an attorney remits the payoff
balance of an instrument to a grantee on behalf of a grantor, the grantee
must direct the clerk to transmit the original cancellation and satisfaction
document to that attorney."' The new act allows a grantee to add the
costs of recording cancellation or satisfaction to the payoff amount.' 17

Grantees and mortgagees should pay heed to this legislation!
The statute further provides what documents are required in order to

cancel an existing deed to secure debtl"s and contains a form that may be

110. Id. § 45-17-8.1 (Supp. 1985), amended by, O.C.G.A. § 45-17-18.1 (Supp. 1986).
111. Id. § 45-17-1.
112. Id. § 44-14-3.
113. Id. § 44-14-3.
114. Id.
115. Id.
116. Id.
117. Id.
118. Id. § 44-14-67. These documents include:

1. A cancellation upon the original security deed itself; or
2. A conveyance from the record holder of the security deed, which conveyance is
in the form of a quitclaim deed or other form of deed suitable for recording and
which refers to the original security deed; or
3. A cancellation as provided in subsection (c) of this Code section.

Id. Subsection (c) provides a new form to be executed for cancellation and satisfaction of a
security deed, the original of which has been lost, stolen or otherwise mislaid. Id. § 44-14-
67(c).
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executed for cancellation if the original deed to secure debt has been lost,
stolen, or otherwise mislaid."'

The Georgia legislature has apparently decided that the court, and not
a panel of ostensibly independent appraisers, should determine the
amount to be set apart for a surviving spouse under Georgia's year's sup-
port statute. Legislation enacted during the survey period deletes from
the existing year's support statute all mention of the court appointed ap-
praisers previously authorized to determine the amount of year's support
in each particular case.120 Although appraisers under the old law were
presumably independent, they were in fact frequently recruited by the
surviving spouse's attorney and generally were receptive to the sugges-
tions made by that attorney on behalf of the spouse. The court now as-
sumes the authority to determine the amount of year's support itself,
with the legislation setting out various criteria for the court to follow. 21

119. The form in O.C.G.A. § 44-14-67(c) (Supp. 1986) was printed as follows:
County, Georgia

The indebtedness referred to in that certain deed to secure debt from - to
, dated , and of record in Deed Book __, Page -, in the

office of the clerk of the Superior Court of - County, Georgia, having been
paid in full and the undersigned being the present record holder and owner of
such deed, the clerk of such superior court is authorized and directed to cancel
that deed of record. In witness whereof, the undersigned has set his hand and seal,
this - day of - , 19_.

(SEAL)
Signature

Signed, sealed and delivered on the date above shown.

Unofficial Witness

Notary Public
My commission expires:

(SEAL)
Id.

120. Id. § 53-5-2 (1982), amended by O.C.G.A. § 53-5-2 (Supp. 1986). Such criteria
include:

an amount sufficient to maintain the standard of living that the surviving spouse
and each minor child had prior to the death of the testator or intestate, taking
into consideration the following: 1. The support available to the person, for whom
the property or money is to be set apart, from sources other than year's support,
including but not limited to any separate estate and earning capacity of that per-
son, and 2. Such other relevant criteria as the court deems equitable and proper.

Id
121. Id.




