
Local Government Law

by R. Perry Sentell, Jr.*

In a year renowned for celestial sightings, the brilliant star of local gov-
ernment law radiated its all-encompassing lustre from the core of the ju-
risprudential constellation. Within preordained spacial strictures, the
cases are loosely arranged by topic, and the statutes are general ones.
Welcome to the traditional telescopic translation of the cometic orbit that
never wanes.

I. MUNICIPALITIES

A. Annexation

The Georgia law of municipal annexation unfolds a rich history and
several methods of accomplishing the process.1 One of those procedures,
'the 100% method,'2 requires "written and signed applications of all of
the owners of all of the land"$ being annexed by municipal ordinance.
That requirement proved pivotal for the court of appeals' decision in City
of Jefferson v. Town of Pendergrass,4 litigation arising from the annexa-
tion of a railroad right of way. Relying upon undisputed evidence that the
railroad signing the application did not own fee simple title to all the land
annexed, the court invalidated the annexation ordinance. This decision
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1. See generally Sentell, The Law of Municipal Annexation in Georgia: Evolution of a
Concept?, 2 GA. L. REv. 35 (1967); Sentell, Municipal Annexation in Georgia: Nay-Sayers
Beware, 5 G. L. REV. 499 (1971). Both articles are reprinted in P. SENTELL, STUDIES IN
GEORGIA LOCAL GOVERNMENT LAW 423, 481 (3d ed. 1977).

2. See O.C.G.A. § 36-36-2 (Supp. 1986).
3. Id.
4. 176 Ga. App. 769, 337 S.E.2d 343 (1985).
5. Id. at 770, 337 S.E.2d at 343. Rather, the railroad owned only an easement across

some of the parcels annexed. Id.
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also operated to invalidate a later ordinance purporting to annex addi-
tional property contiguous only to the previously annexed railroad right
of way.'

B. Officers and Employees

From the assortment of contests revolving around municipal officers
and employees, termination of employment was a prominent concern.
The municipality, in Mayor of Douglasville v. Hildebrand,7 sought to
avoid the contractually required ninety day notice before termination on
grounds that the plaintiff-employee had breached the contract of employ-
ment.8 Emphasizing that the alleged breach must be a material one, the
court reviewed the municipality's specific charges that plaintiff had failed
to report his whereabouts to his supervisor and to attend necessary meet-
ings. The court concluded that "[nleither alone nor collectively"" did
those charges "rise to the level necessary to warrant termination, i.e., con-
stituting noncompliance, so substantial and fundamental as to defeat the
contract's object."10 Accordingly, the court held the municipality liable
for failure to provide plaintiff with ninety days notice of termination."
Young v. Lockhart" encompassed the companion concern of municipal

employees, that of compensation. The supreme court's decision pivoted
upon general statutory law directing the State Department of Public
Safety to pay a fee to the clerk of the municipal traffic court for each
report forwarded to the Department."1 A majority of the court construed
the statute to mandate that the fees be paid into the municipal treasury
rather than be retained by the clerk.1 4 As to fees previously retained,
however, the court held the municipality estopped" to exact payment

6. Id. at 769, 337 S.E.2d at 343. Contiguity is another requirement of the statute.
O.C.G.A. § 36-36-2 (Supp. 1986). See generally Sentell, Municipal Annexation in Georgia:
The Contiguity Conundrum, 9 GA. L. Rv. 167 (1974), reprinted in P. SENTELL, supra note
1, at 517.

7. 175 Ga. App. 434, 333 S.E.2d 674 (1985).
8. Id. at 435, 333 S.E.2d at 675. The contract was for a period of three years, and plain-

tiff had worked under it for two years at the time of his termination. Id.
9. Id. at 437, 333 S.E.2d at 677.

10. Id.
11. Id. In a specially concurring opinion, Judge Pope viewed the alleged charges as suffi-

ciently material breaches of the contract but could find only "vague and conclusory allega-
tions" on the part of the municipality. Id. (Pope, J., concurring specially).

12. 255 Ga. 55, 334 S.E.2d 856 (1985).
13. Id. at 56, 334 S.E.2d at 857. See O.C.G.A. § 40-5-53(b) (Supp. 1986).
14. 255 Ga. at 56, 334 S.E.2d at 857. "We hold that the import of the statute is that the

court shall forward the report to the department through its agent, the clerk, and that the
court forwarding the report shall receive the fee from the department-through its agent,
the clerk." Id.

15. For treatment of the estoppel concept in the context of local government administra-
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from the clerks.' 6

By virtue of their position, municipal personnel incur somewhat special
responsibilities from the perspective of criminal liability. Whitley v.
State" projected the plights of a police chief and deputy who used confis-
cated alcoholic beverages to host a law enforcement council meeting. Re-
jecting the officers' appeals from their convictions of 'theft by taking,"'

the court of appeals held that past practices could not excuse the con-
duct," that a municipal resolution of condonation was ineffective," and
that the evidence authorized a finding of both knowledge and duty on the
part of the chief sufficient to constitute aiding and abetting."'

C. Contrats

As observed in a recent survey 22 Georgia's historic statutory prohibi-
tion against binding contracts in local government law2s has fallen upon
inconclusive times. In an era of somewhat erratic judicial treatment, '24

Patterson v. City Council" constitutes a blip on a graph of the principle's
current disfavor in the appellate courts. Patterson projected as its general
issue the municipal mayor's authority to hire a secretary,2 ' and more spe-

tion, see P. SENTELL, THE DoC'FRINE OF ESTOPPEL IN GEORGIA LOCAL GOVERNMENT LAW

(1985).
16. 255 Ga. at 56, 334 S.E.2d at 857. Justice Smith, joined by Chief Justice Hill, dis-

sented on both points; he construed the statute to authorize the clerk's retention of the fees,
but, if not, then to mandate their return to the municipality. Id. at 56-57, 334 S.E.2d at 857
(Smith, J., dissenting).

17. 176 Ga. App. 364, 336 S.E.2d 301 (1985).
18. Id. at 365, 336 S.E.2d at 303.
19. Id. at 366, 336 S.E.2d at 303. "When an individual's conduct constitutes a criminal

act, it is nonetheless a crime even though others who preceded the actor may have customa-
rily engaged in the same activity." Id.

20. Id. The resolution expressed the municipality's lack of desire to prosecute the appel-
lants for taking confiscated beverages "of which it had no continued use." Id. The court said
that "it is not an acceptable defense that the person wronged, in this instance the City .
has condoned the offense." Id.

21. Id. at 367, 336 S.E.2d at 304. "Hence, the police officer is under a more compelling
obligation than a private citizen when it concerns knowledge of, or duty to prevent commis-
sion of crime." Id.

22. Sentell, Local Government Law, Annual Survey of Georgia Law, 37 MERCER L. REV.
313, 317-18 (1985).

23. O.C.G.A. § 36-30-3 (Supp. 1986): "One council may not, by an ordinance, bind itself
or its successors so as to prevent free legislation in matters of municipal government." Id.
For treatment of the history of this statute, see Sentell, Local Government and Contracts
That Bind, 3 GA. L. REV. 546 (1969), reprinted in P. SENTELL, supra note 1, at 541.

24. See Sentell, Binding Contracts in Georgia Local Government Law: Recent Perspec-
tives, 11 GA. ST. B.J. 148 (1975), reprinted in P. SENTELL, supra note 1, at 579.

25. 17-5 G2. App. 819, 33A S ' O 725 (1985).
26. Id. at 820, 334 S.E.2d at 726. The court held that under the terms of the municipal
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cifically the validity of a contract between the mayor and council to hold
a referendum on the matterY.2 The court of appeals merely cited a line of
earlier cases applying the prohibition"8 and declared the contract non
binding: "Municipal corporations may not legally make contracts which
give away control or embarrass their legislative or governmental
powers."

29

More in keeping with the modern movement, the court in City of Ath-,
ens v. McGahee80 found a way around the prohibition. Holding the mu-
nicipality bound under its repealed severance pay ordinance to 'vested'
employees, the court reasoned that "contracts within the charter powers
of the city are binding and not violative of [the statute] prohibiting one
city council from binding by ordinance its successors."'"

D. Legislation

The somewhat disquieting chronicle of general and special legislation,
an oft-recounted tale in Georgia local government law circles,3 2 continued
apace with the court of appeals' decision in City of LaGrange v.
Hatfield.23 There the court held that the general statute authorizing mu-
nicipal recorder's courts to impose alternative sentences (fine or other
punishment if fine is not paid)3 ' does not conflict with, or invalidate, mu-
nicipal charter authority for the court to impose both a fine and commu-
nity service for ordinance violations. 35 The court viewed the general stat-
ute to "evince a legislative intent" to broaden, not limit, the sentencing
authority of recorder's courts.3

The supreme court displayed an approach of intriguing contrast in De-

charter, only the council possessed power to create such a position. Id.
27. That is, on the issue of whether the mayor should have a secretary.
28. E.g., Horkan v. City of Moultrie, 136 Ga. 561, 71 S.E. 785 (1911).
29. 175 Ga. App. at 820, 334 S.E.2d at 726 (citing Horkan v. City of Moultrie, 136 Ga.

561, 71 S.E. 785 (1911)).
30. 178 Ga. App. 76, 341 S.E.2d 855 (1986).
31. Id. at 78, 341 S.E.2d at 858 (citing City of Summerville v. Georgia Power Co., 205 Ga.

843, 55 S.E.2d 540 (1949)).
32. The tale is told in Sentell, When is a Special Law Unlawfully Special?, 27 MERCER

L. REV. 1167 (1976), reprinted in P. SENTELL, supra note 1, at 177; and in Sentell, Unlawful
Special Laws: A Postscript on the Proscription, 30 MERCER L. REV. 319 (1978), reprinted in
P. SENTELL, ADDITIONAL STUDIES IN GEORGIA LOCAL GOVERNMENT LAW 17 (1983) [hereinafter
ADDITIONAL STUDIES].

33. 175 Ga. App. 697, 334 S.E.2d 25 (1985).
34. Id. at 699, 700, 334 S.E.2d at 27, 28. See O.C.G.A. § 36-32-5 (Supp. 1986).
35. 175 Ga. App. at 699, 334 S.E.2d at 27. The recorder's court had sentenced defendant

to pay a fine and to render five days of community service for violation of the municipal
leash ordinance. Id. at 697, 334 S.E.2d at 26.

36. Id. at 699, 334 S.E.2d at 27.
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partment of Transportation v. Brooks,37 litigation over the validity of a
municipal ordinance transferring land to be used for the Presidential
Parkway.3s A primary challenge arose from the fact that at the time he
presided over the ordinance adoption, the president of the council was
also majority stockholder in a firm providing services to the grading and
paving contractor for the Parkway.3 ' Affirming that the president's con-
duct violated the municipality's conflict of interest ordinance, the court
rejected the ordinance's express declaration that violations would not in-
validate council actions.40 Rather, the court reasoned, "the legal effect of
this conflict must be determined by laws of statewide application which
cannot, of course, be inhibited by a city ordinance." 4

1 Finding the state-
wide 'law' in a series of decisions42 "based upon principles of reason, mo-
rality, and public policy,"'4 the court structured the following formulation
of conflict of interest: "[w]hen a public officer, in the discharge of his
public function, acts upon a measure relating to a specific transaction
and such transaction shall directly and immediately affect his pecuniary
interest."" In the court's view, that formulation caught the president's
conduct in this case and resulted in an invalidation of the ordinance, in-
validity stemming "not from the actuality of monetary loss to the public
body, but from the very existence of the conflict of interest." '

37. 254 Ga. 303, 328 S.E.2d 705 (1985).
38. Id. at 303, 328 S.E.2d at 707. The ordinance purported to transfer rights of way to

the Department of Transportation in return for property to reconstruct a municipal park
golf course. Id.

39. Id. at 315, 328 S.E.2d at 715. The council certified that the ordinance passed by a 9
to 8 vote, with one council member not voting and the president abstaining. Id. at 307, 328
S.E.2d at 709.

40. Id. at 315, 328 S.E.2d at 715. The ordinance provided that "[tlhe failure of any per-
son to comply with requirements of this section and the failure of any person to refrain from
participating in debate or voting on any matter will not affect the validity of any action
taken by the city council." ATLANTA, GA. CITY CODE § 18-2004 (1984).

41. 254 Ga. at 315, 328 S.E.2d at 715.
42. E.g., Trainer v. City of Covington, 183 Ga. 759, 189 S.E. 842 (1937); Montgomery v.

City of Atlanta, 162 Ga. 534, 134 S.E. 152 (1926). For treatment of this line of cases, and
other aspects of self interest in Georgia local government law, see Sentell, Some Legal As-
pects of Local Government Purchasing in Georgia, 16 MERCER L. REV. 371 (1965) [hereinaf-
ter Local Government Purchasing); Sentell, Self-Interest and Municipal Purchasing: How
Now?, 5 GA. ST. B.J. 309 (1969) [hereinafter Municipal Purchasing]; Sentell, Municipal
Purchasing and Self-Interest: An Update, 7 GA. ST. B.J. 431 (1971) [hereinafter Municipal
Purchasing Update). These articles are reprinted in P. SENTELL, supra note 1, at 599, 623,
637.

43. 254 Ga. at 315, 328 S.E.2d at 716.
44. Id. at 317, 328 S.E.2d at 717 (emphasis in original).
45. Id. Chief Justice Hill concurred, 254 Ga; at 318, 328 S.E.2d at-717 (Hill, C.J., concur-

ring) and Presiding Justice Marshall dissented, Id. at 319, 328 S.E.2d at 718 (Marshall, P.J.,
dissenting).
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E. Regulation

From the host of regulatory endeavors in which most municipalities are
engaged,' few are more controversial than licensing the sale of alcoholic
beverages.47 Illustratively, S & C, Inc. v. City of Forest Parks featured a
municipal code prohibition of liquor sales within one hundred yards of
any property in specified zones, being used for single family residential
purposes. On grounds that plaintiff-applicant's business did not lie within
one hundred yards of a single family residence in one of the designated
zones, the supreme court ordered the issuance of a license.49 Even conced-
ing the location of a single family residence within one hundred yards of
plaintiff's business, that residence did not lie in one of the specified
zones.50 The court reasoned that the "city has chosen to couple the specif-
ically worded list of zoning classifications with single family residential
use in delineating forbidden zones for liquor sales, and it is bound by its
action." 51

F. Power

The reference to 'power' in municipal law can be a two edged one: the
power might be that exercised by the municipality, or that to which the
municipality is subjected. Presenting the latter context, Department of
Transportation v. City of Atlanta 2 added yet another episode to the con-
tinuing saga of the Presidential Parkway. Dissatisfied with an ordinance
conveying municipal properties for parkway construction, the State De-
partment of Transportation (DOT) sought to proceed in superior court to
condemn the possibility of reverter which the municipality had reserved
in the conveyance.53 Finding no constitutional obstacle to the state's em-

46. See generally Sentell, Discretion in Georgia Local Government Law, 8 G. L. REv.

614 (1974) [hereinafter Government Discretion); Sentell, Reasoning by Riddle: The Power
to Prohibit in Georgia Local Government Law, 9 GA. L. REV. 115 (1974). Both articles are
reprinted in P. SENMELL, supra note 1, at 651, 693.

47. See Sentell, Local Government Law and Liquor Licensing: A Sobering Vignette, 15
GA. L. REv. 1039 (1981), reprinted in ADDITIONAL STUDIES supra note 32, at 283.

48. 255 Ga. 339, 338 S.E.2d 279 (1986).
49. Id. at 339, 338 S.E.2d at 280. The court thus reversed the trial judge's refusal to

grant a writ of mandamus. Id.
50. Id. at 340, 338 S.E.2d at 281. Rather, that residence was located outside the munici-

pal limits and within a county zone. The court said that "a city generally may not restrict an
owner's property rights in the city through a determination based upon property use outside
the city limits." Id.

51. Id., 338 S.E.2d at 280.
52. 255 Ga. 124, 337 S.E.2d 327 (1985).
53. Id. at 125, 337 S.E.2d at 329. The reverter was to be triggered by violation of stated

conditions in the ordinance of conveyance. Id.

[Vol. 38



1986] LOCAL GOVERNMENT LAW 295

powering DOT to condemn municipality owned property,4 the supreme
court proceeded to determine whether in fact the state had effected the
delegation. Studying the language of the material statute ("Whenever any
state agency ... desires to take or damage private property .. ."),5 the
court cautioned that both delegations and procedures of eminent domain
must be strictly construed.ss Engaging that construction, the court con-
cluded that the term 'private property' in the statute "does not include
property owned by a government or a governmental entity."57 Accord-
ingly, the court held DOT without power to advance its condemnation
proceeding against the municipal properties."

A court of appeals' decision focused more traditionally upon powers ex-
ercised by the municipality.5' The controversy encompassed by McLarty
v. State"0 featured a challenge to the jurisdiction of a municipal mayor's
court. Rebuffing a due process objection of one convicted of driving under
the influence, the court rejected the challenger's analogy." On grounds
that the case concerned only a 'commital court' determining 'probable
cause,' s the court refused to apply the principle that condemns "a 'trial'
before a mayor who is responsible for that city's finances and whose court
that he presides over, through fines, forfeitures, and fees, provides a sub-
stantial portion of his city's revenue. ' '" 3

G. Liability

Two decisions by the court of appeals serve to remind that basic princi-

54. Id. at 136, 337 S.E.2d at 337. "Upon authorization, in fact, the DOT may condemn
municipal property interests .. .. " Id.

55. O.C.G.A. § 32-3-4 (Supp. 1986).
56. 255 Ga. at 132, 337 S.E.2d at 334. "Delegations of the authority to exercise the right

of eminent domain, thus, must be strictly construed in Georgia." Id.
57. Id. Justices Weltner and Marshall dissented, characterizing the decision "more ap-

propriate to a game of Parcheesi than to the operation of a department of government." Id.
at 141, 337 S.E.2d at 340 (Weltner, J., dissenting).

58. 255 Ga. at 135, 337 S.E.2d at 336. For the court's denial of reconsideration, see id. at
141-43, 337 S.E.2d at 340-41. Chief Justice Hill and Justices Weltner and Marshall
dissented.

59. See generally Sentell articles, supra note 46.
60. 176 Ga. App. 433, 336 S.E.2d 273 (1985).
61. That analogy was Ward v. Village of Monroeville, 409 U.S. 57 (1972).
62. 176 Ga. App. at 434, 336 S.E.2d at 275.
63. Id. The court held that defendant had failed to show that the municipality derived a

substantial portion of its income from the mayor's court. Finally, the court engaged the
doctrine of 'hot pursuit' to sustain the officer's chase of defendant outside the municipality
for traffic violations and his adding the offense of intoxication once detained. Id. at 434-45,
336 S.E.2d at 275-76. For treatment of municipal actions beyond municipal limits, see gen-
erally Sentell. Extra-territorial Power in Georgia Municipal [aW, 12 GA. . Rrv 1 (1977),
reprinted in ADDITIONAL STUDWIS, supra note 32, at 157.
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pies of tort still inhabit the domain of municipal responsibility. City of
Atlanta v. Hightower," an action for damages arising from a street de-
fect, focused upon the issue of municipal negligence.6 5 Specifically, the
defense argued that the defect had existed too short a time for inferred
knowledge to the municipality prior to the accident.6 Although conceding
that the question was typically one for the jury,67 the court relied upon
expert testimony that three days was an insufficient period of time for
surface water to enter the crack in evidence and undermine the street."
Thus, the court concluded that there was "no basis to infer the city knew
of and had sufficient time to remedy the actual defect.""

Causation is an equally critical component of the tort action.70 That
was the message of Sammor v. Mayor of Savannah,1 an action for per-
sonal injuries sustained when plaintiffs were struck by a speeding motor-
ist being pursued by a police officer. On the basis of undisputed testi-
mony that the motorist was already driving extremely fast before the
officer began pursuit, and that the collision with plaintiffs occurred only a
few blocks from that point, the court held the only "rational inference [to
be that the officer's conduct] . . . did not constitute a proximate cause of
the collision.

7 2

A requirement peculiar to the law of municipal tort liability is that of
ante litem notice.73 In Gillingwater v. City of Valdosta 7 the court revis-
ited at least two settled points, as it considered a complaint alleging oral
notice to the municipality of a claim against it, and the city attorney's
assurance that no written notice was necessary. The court made short
work of declaring oral notice insufficient,7 5 and of characterizing as ultra

64. 177 Ga. App. 140, 338 S.E.2d 683 (1985).
65. For treatment of municipal responsibility for street and sidewalk defects, see P.

SENTELL, THE LAW OF MUNICIPAL TORT LIABmLITy IN GEORGIA 55-107 (3d ed. 1980).
66. This is the requirement of the material statute, O.C.G.A. § 32-4-93 (1985).
67. 177 Ga. App. at 141, 338 S.E.2d at 685.
68. Id. at 142, 338 S.E.2d at 686. The witness testified that the crack could have been

there from ten minutes before he saw it to a maximum of two or three days. Id.
69. Id. at 144, 338 S.E.2d at 687. The court reversed the lower court and directed that

judgment be entered for the municipality. Id.
70. For notation of the 'proximate cause' defense in municipal tort law, see P. SENTELL,

supra note 65, at 43.
71. 176 Ga. App. 176, 335 S.E.2d 434 (1985).
72. Id. at 177-78, 335 S.E.2d at 436. The court thus affirmed the trial judge's grant of the

municipality's motion for summary judgment. Id.
73. See generally Sentell, Georgia Municipal Tort Liability: Ante Litem Notice, 4 GA.

L. Rav. 134 (1969), reprinted in P. SENTzLL, supra note 1, at 793; Sentell, Ante Litem No-
tice: Cause for Pause, URB. GA., Oct. 1978, at 24, reprinted in ADDITIONAL STUDIES, supra
note 32, at 409. See also P. SENTELL, supra note 65, at 133-60.

74. 177 Ga. App. 241, 339 S.E.2d 287 (1985).
75. Id. at 241, 339 S.E.2d at 288. The court referred to the language of the notice statute
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vires the city attorney's assurance.7  Accordingly, the court concluded
that "any unauthorized declarations on the part of the city attorney
would not estop the city from invoking the statutory notice
requirement.

77

At this date, all know of the United States Supreme Court's abrupt
about face in Monel v. Department of Social Services,'7 8 subjecting local
governments to liability under the federal Civil Rights Act of 1871." Pre-
dictably, that decision has accounted for an enormous body of litigation,
in both federal and state courts.80 Accordingly, the judicial delineation
between deprivation of rights via 'policy or custom,' and injury sounding
in respondeat superior, continues apace. In Georgia, both appellate
courts labor at the dichotomy.8 1

The supreme court rendered its contribution in City of Roswell v. Da-
vis, 2 litigation arising from a municipal police officer's delay of plaintiff
in transporting his critically ill wife to a hospital.'" Reviewing the evi-
dence at length, the court found it insufficient to substantiate plaintiff's
complaint of inadequate police training. First, the critical delay resulted
from the extended response time of the summoned ambulance, which was
not a foreseeable result of the officer's handling of the emergency.8 ' Sec-
ond, the 'virtually immediate' arrival of the officer's supervisor broke the
casual link between the alleged inadequate training and plaintiff's dam-
age.8 5 Consequently, the court held that "the evidence did not establish
that a 'policy' of inadequate training sufficient to support liability under
42 U.S.C. § 1983 was the cause of the harm suffered by Davis."ss

itself, O.C.G.A. § 36-33-5 (1982).
76. "A governing authority cannot be estopped as the result pf an ultra vires act on the

part of one of its officers." 177 Ga. App. at 241-42, 339 S.E.2d at 288.
77. Id. at 242, 339 S.E.2d at 288. The court affirmed the trial court's summary judgment

for the municipality. For discussion of the concept of estoppel in the context of the law of
ante litem notice, see P. SENTELL, supra note 15, at 82-93.

78. 436 U.S. 658 (1978).
79. 42 U.S.C. § 1983 (1982).
80. For an effort to organize and discuss that litigation as it bears specifically upon

Georgia local governments, see P. SENTELL, GEORGIA LOCAL GOVERNMENT LAW'S ASSIMILA-
TION OF MONELL: SECTION 1983 AND THE NEW "PERSONS" (1984).

81. For treatment, see id. at 77-91.
82. 255 Ga. 158, 335 S.E.2d 582 (1985).
83. Id. at 163, 335 S.E.2d at 586.
84. Id. The wife died at the hospital on the following day. Id. at 161, 335 S.E.2d at 584.
85. Id. at 163, 335 S.E.2d at 586.
86. Id. at 164, 335 S.E.2d at 586. Justice Smith dissented. The court's decision reversed

that of the court of appeals in Davis v. Ramey, 174 Ga. App. 417, 330 S.E.2d 130 (1985),
reversing a J.N.O.V. for the municipality, and finding a sufficient conflict in evidence in
respect to the municipnhity'R deliberAte policy of officer discretion in u ±..tar.
255 Ga. at 163, 335 S.E.2d at 586.
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On at least two occasions, the court of appeals arrived at similar con-
clusions. Mills v. City of Atlanta"' featured an action for injuries suffered
in a collision with a police officer responding to an emergency.88 Affirming
summary judgment for the municipality, the court found no evidence "to
suggest that the city had any specific policy, ordinance, practice, or cus-
tom which had the effect of encouraging unlawful driving practices by its
police officers, so as to give rise to a cause of action pursuant to 42 U.S.C.
§ 1983." Again, in City of Marietta v. Kelly," the court considered an
arrest under an invalid warrant 1 and concluded that "[v]iolation of State
law alone does not give rise to an action under § 1983. ' ' s

9 Moreover, the
court continued, even assuming a municipal arrest without probable
cause, "there is no evidence conclusively showing that such arrest was
pursuant to any official policy or custom of the City of Marietta." 3 Quot-
ing Monell, the court reiterated that "a local government may not be
sued under § 1983 for an injury inflicted solely by its employees or
agents.""

City of Athens v. McGahee," an action by 'vested' employees for bene-
fits under a repealed severance pay ordinance, propelled the court to an
opposite conclusion. Viewing the benefits as property "protected against
arbitrary and unilateral cancellation without cause,"" the court held that
the municipal denial "created a cause of action under 42 U.S.C § 1983.'1

H. Zoning

No sooner is property zoned than controversies arise over variances and
rezoning. The random nature of the disagreements is illustrated by Board
of Zoning Adjustment v. Fulton Federal Savings & Loan Ass'n."s The

87. 175 Ga. App. 8, 332 S.E.2d 319 (1985).
88, Id. at 8, 332 S.E.2d at 320. The evidence was in conflict concerning whether the

officer was using both lights and siren. Id.
89. Id. at 8-9, 332 S.E.2d at 321.
90. 175 Ga. App. 416, 334 S.E.2d 6 (1985).
91. Id. at 416, 334 S.E.2d at 6. The court noted that the warrant was held invalid in

Kelly v. City of Marietta, 253 Ga. 579, 322 S.E.2d 885 (1984). 175 Ga. App. at 416, 334
S.E.2d at 6.

92. 175 Ga. App. at 416, 334 S.E.2d at 7 (citing Williams v. Treen, 671 F.2d 892, 900 (5th
Cir. 1982)). "In order to recover under § 1983, appellee must show a deprivation of a right
secured by the Constitution or laws of the United States." Id.

93. 175 Ga. App. at 417, 334 S.E.2d at 8. The court, over the dissent of Judge Benham,
reversed the trial judge's summary judgment for plaintiff. Id. at 418, 334 S.E.2d at 9.

94. Id. (quoting Monel, 436 U.S. at 694).
95. 178 Ga. App. 76, 341 S.E.2d 855 (1986).
96. Id. at 80, 341 S.E.2d at 859.
97. Id.
98. 177 Ga. App. 219, 338 S.E.2d 730 (1985).
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bank was granted a zoning variance for the construction of a driveway, on
the condition that the driveway be closed by gates after business hours
which, at the time of the variance, were 9:00 A.M. to 4:00 P.M.s" Thereaf-
ter, the bank installed an automatic teller machine, maintained that it
was thus 'open' twenty-four hours a day, and removed the gates. Holding
that the trial judge had erred in finding, as a matter of law, in the bank's
favor, the court of appeals deferred to the zoning board's decision, as a
fact, that the bank was in violation of the condition.100

Less deferential to zoning authorities, the supreme court considered an
application for rezoning in Rea v. City of Cordele,"' based upon evidence
that the tract's existing zoning was detrimental to the owner '1 as well as
insubstantially related to the public welfare.1 0 3 Emphasizing the zoning
board's failure to support denial of the application with evidence justify-
ing the classification, a majority of the court reversed the denial.1 0 4

Seaboard Systems Railroad v. Bankester'0 5 illustrated a municipal ef-
fort to limit rezoning activity by imposing a twenty-four month morato-
rium upon a property owner's filing of successive applications for zoning
changes. Construing the purpose of that limitation as enabling the council
to control its agenda, the supreme court held that "a member of the
Council may at any time introduce an ordinance proposing a special use
permit, rezoning, or other 'changes in regulations or boundaries' of the
zoning map."'"0 Accordingly, the court sustained the validity of a special
use permit ordinance introduced by a council member within twenty-four
months of the council's previous consideration of the matter.107

99. Id. at *220, 338 S.E.2d at 731. The condition resulted from neighborhood concerns
with additional traffic from bars and restaurants in the area. Id.

100. Id. at 222, 338 S.E.2d at 733.

101. 255 Ga. 392, 339 S.E.2d 223 (1986). The application was for rezoning from single
family to apartment complex.

102. There was testimony that development of the property under its present classifica-
tion was not economically feasible, and that the tract had been vacant since abandonment
of an effort at development in 1971. Id. at 394, 339 S.E.2d at 224.

103. That evidence focused upon surrounding property and testimony that the public
welfare did not compel the current classification. Id.

104. Justice Gregory, joined by Justices Marshall and Weltner, dissented on the ground
that the court "fails to give proper deference to the trial court's weighing of the evidence."
Id., 339 S.E.2d at 225 (Gregory, J., dissenting).

105. 254 Ga. 455, 330 S.E.2d 700 (1985).

106. Id. at 459, 330 S.E.2d at 704 (emphasis in original). "We do not believe it was the
intent of the City Council to bind the hands of the Council members in proposing zoning
ordinances." Id.

107. Id., 330 S.E.2d at 705.
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I. Authorities

Nations v. Downtown Development Authority °8 illustrates the chal-
lenge presented to the highly refined science of municipal finance by his-
toric provisions of the state constitution. As part of a plan for redevelop-
ing a specified urban area, the municipality and the municipal downtown
development authority entered into extensively structured agreements.' °

The authority agreed to issue revenue bonds, to lease project property
from the municipality, and to sublease to a private developer.1 ' The mu-
nicipality agreed to acquire needed property, to lease the property to the
authority, and, in the event lease receipts were inadequate to pay bond-
holders, to make up ninety percent of the shortfall."" At the instance of
an intervenor in the bond validation proceeding, the supreme court sin-
gled out the municipality's shortfall pledge. The court said that the
pledge purported to 'guarantee' the bond obligations and amounted to a
loan of the municipality's credit which created a municipal 'debt' requir-
ing the assent of the voters.112 The court rejected the argument that the
arrangement came within the exception to the debt prohibition provided
by the 'intergovernmental contracts clause' of the constitution."8 The
court delineated that the clause authorized governmental contracts for
"services or joint services" and for the "joint or separate use of facilities
or equipment,"'" 4 but was insufficient to save the municipality's promise
to remedy shortfalls by utilization of its tax power."'

108. 255 Ga. 324, 338 S.E.2d 240 (1985).
109. 255 Ga. at 324, 338 S.E.2d at 241. By resolution, the municipality declared the un-

derground Atlanta area "a slum and blighted area" within the meaning of the Downtown
Development Authorities Law, O.C.G.A. §§ 36-42-1 to -15 (1982). 255 Ga. at 324, 338 S.E.2d
at 241.

110. 255 Ga. at 324, 338 S.E.2d at 241. The authority's lease payments to the municipal-
ity were to be deposited into a fund for the payment of principal and interest on the reve-
nue bonds. Id.

111. Id. at 326, 338 S.E.2d at 243. The municipality agreed to include amounts in its
yearly budget sufficient to pay anticipated sums under this pledge. Id.

112. Id.; See GA. CONST. art. IX, § 5, para. 1. The parties conceded that no municipal
election on the arrangement had been conducted. 255 Ga. at 326, 338 S.E.2d at 243.

113. 255 Ga. at 327, 338 S.E.2d at 243. See GA. CONST. art. IX, § 3, para. 1. That clause
authorizes governmental entities to contract among themselves for time periods not exceed-
ing 50 years, but the court said that it "does not supercede other provisions of the Constitu-
tion, such as the debt clause, which place limitations on the powers of government." 255 Ga.
at 327, 338 S.E.2d at 243.

114. 255 Ga. at 327, 338 S.E.2d at 244.
115. Justice Clarke dissented, arguing that the arrangement at issue was indistinguish-

able from that approved by the court in Building Auth. of Fulton County v, State, 253 Ga.
242, 321 S.E.2d 97 (1984). 255 Ga. at 335, 338 S.E.2d at 249 (Clarke, J., dissenting). For
comment on one facet of the latter case, see Sentell, Unconstitutionality: Recent Sightings,
URB, GA., Apr. 1985, at 29.
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II. COUNTIES

A. Legislation

In negotiating the maze of local government structures, both 'levels of
laws" ' and 'incorporations by reference" 17 are legislating concerns of
traditional vintage. Illustratively, Tucker v. Board of Commissioners, "
focused upon the composition of a county power commission. Established
in 1925 by local amendment to the constitution, the commission was com-
posed of seven members, consisting of members of the county commission
and "four other citizens."" 9 When, in 1984, a local statute increased the
county commissioners from three to five, 20 the impact of that change
upon the power commission became an issue for litigation. Elevating the
'levels of laws' precept above the apparent thrust of the 1925 'incorpora-
tion by reference,' the supreme court held the local statute "incapable of
its own force," to change membership fixed by the constitution. 2 ' Ac-
cordingly, the membership of the power commission remained at seven,
the court determined, three county commissioners and four citizens." 2

Yet another historic legislating concern, that of 'self interest,' arises in
the context of local government purchasing. 2' As an instance, Vickers u.
Coffee County"41 projected for resolution the validity of a county
purchase of land for a landfill.2 Challengers attacked the purchase, on
the point that one of the commissioners owned land for private develop-
ment in the vicinity of two other proposed landfill sites." ss Rejecting the
trial judge's finding that the commissioner's pecuniary interest was not
'direct and immediate,' 2

7 the supreme court quoted the commissioner's

116. See generally Sentell articles, supra note 32.
117. See generally Sentell, "Reference Statutes"-Borrow Now and Pay Later?, 10 GA.

L. REv. 153 (1975), reprinted in P. SENTBLL supra note 1, at 277.
118. 255 Ga. 472, 339 S.E.2d 714 (1986).
119. 1925 Ga. Laws 72. The citizen members were elected by the county grand jury.
120. 1984 Ga. Laws 4352.
121. 255 Ga. at 472, 339 S.E.2d at 715.
122. Id. at 473, 339 S.E.2d at 715. The court thus reversed the trial judge's decision that

the membership of the power commission was increased to nine members. Id. Justice Bell
dissented, without opinion.

123. See generally Local Government Purchasing, supra note 42; Municipal Purchas-
ing, supra note 42; Municipal Purchasing Update, supra note 42. These articles are re-
printed in P. SENTELL, supra note 1, at 599, 623, 637.

124. 255 Ga. 659, 340 S.E.2d 585 (1986).
125. For another perspective on the landfill selection process in Georgia county govern-

ment law, see Sentell, Of Courts and Statutes and Sanitary Landfills, 21 GA. ST. B.J. 72
(1984).

126. 255 Ga. at 659, 340 S.E.2d at 585. The commissioner had acquired that land during
the year preceding the challenged county purchase. Id.

127. Courts in both Tucker and Vickers were working under the standard of Depart-
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own testimony. He acknowledged that locating the landfill at either of the
alternative sites would have adversely affected the value of his own
land.1 2 8 "Thus," the court announced, "there was a specific transaction
(the county's selection of a landfill site) which directly and immediately
affected [the commissioner's] pecuniary interest. '1 2' Based on that ration-
ale, the court invalidated the purchase. 1 0

Repeals " and invalidations 2 of statutes raise additional quandaries
in local government administration; one of those quandaries reared its
countenance in Federated Mutual Insurance Co. v. DeKalb County. s

-

Specifically, the issue was the impact to be accorded the supreme court's
prior decision, in 1983, that an enabling statute for a county tax had been
repealed by implication in 1960.1" On the basis of that decision, plaintiff
insurance company sought a refund of taxes previously paid the county,
with the county urging nonretroactivity of the prior decision. 2 5 Under the
'test' that the prior decision "laid down a new principle of law by decid-
ing an issue of first impression whose resolution was not clearly foreshad-
owed, 12 0 the supreme court approved the county's focus of the issue." 7

In resolution, the court adopted the analysis of the court of appeals13 8-a
fear of local government financial instability, and a balancing of the equi-
ties-to conclude that the prior decision should be afforded only prospec-
tive application.12 9

ment of Transportation v. Brooks, 254 Ga. 303, 328 S.E.2d 705 (1985). For discussion of
Brooks, see the section on Legislation in the MUNICIPALMES division, supra.

128. 255 Ga. at 660, 340 S.E.2d at 586.
129. Id. (emphasis in original).
130. Id. Justices Clarke and Smith dissented, without opinion. Id.
131. See Sentell, Repeals of Repeals: Statutory Musical Chairs, 10 GA. ST. B.J. 41

(1973), reprinted in P. SEarrELL, supra note 1, at 261.
132. See Sentell, Unconstitutionality in Georgia: Problems of Nothing, 8 GA. L. REv. 101

(1974), reprinted in P. SENTELL, supra note 1, at 149. See also Sentell, supra note 116.
133. 255 Ga. 522, 341 S.E.2d 3 (1986).
134. Cotton States Mutual Ins. Co. v. DeKalb County, 251 Ga. 309, 304 S.E.2d 386

(1983).
135. 255 Ga. at 523, 341 S.E.2d at 5. Plaintiff argued that nonretroactivity of the prior

decision should not be considered but simply that the court apply the rationale of that
decision in this case. Id.

136. Id. at 523-24, 341 S.E.2d at 5. The court extracted this 'test' from the United States
Supreme Court's decision in Chevron Oil Co. v. Hudson, 404 U.S. 97 (1971).

137. 255 Ga. at 524, 341 S.E.2d at 5. "Therefore, we hold that this case must address the
question of non-retroactivity." Id.

138. Federated Mutual Ins. Co. v. DeKalb County, 176 Ga. App. 70, 335 S.E.2d 873
(1985).

139. 255 Ga. at 524, 341 S.E.2d at 5. Accordingly, the court affirmed both the trial court
and the court of appeals in sustaining the county's motion for summary judgment. Id.
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B. Regulation

The tusks of the proverbial dilemma for local government regulatory
concerns call for a balancing exercise: the formulation of objective operat-
ing procedures versus the reservation of discretion in administration.' 4

The context of Arras v. Herrin4
1 illustrated precisely that exercise in the

county ordinance regulating the sale of alcoholic beverages.424 On the one
hand, the ordinance set forth tangible standards for the issuance of bev-
erage licenses (for example, location, zoning, number of residences, moral
character); 4" on the other hand, the ordinance reserved 'absolute discre-
tion' to the governing authority in determining whether a specific issu-
ance was in 'the best interests' of the county. " ' Ordering a mandamus in
favor of an applicant who undisputably met the stated requirements, a
unanimous supreme court invalidated the ordinance's effort at reserva-
tion: "These words," the court declared, "contain no standard to control
the discretion of the Board and thereby deny due process. '

1
4

5

C. Liability

The court of appeals turned aside a number of liability seeking epi-
sodes on grounds that the county conduct was not sufficiently causal in
the factual sequence. That was the tactic employed, for example, in
Etheridge v. Dougherty County,"' an action for flooding damage to
plaintiffs' home from the overflow of a county maintained ditch. Because
"It]he gravamen of the tort is the diversion of surface water,"' , and be-
cause plaintiffs predicated liability solely on the county's "widening and
deepening" of the ditch,14

8 the court summarily affirmed a judgment in
favor of the county."4

Similarly, in Whitt v. Walker County,'50 plaintiff alleged negligence in

140. For an effort to focus upon that eternal tension in local government law, see Gov-
ernment Discretion, supra note 46.

141. 255 Ga. 11, 334 S.E.2d 677 (1985).
142. For an attempt to trace the history of that regulatory concern, see Sentell, supra

note 47.
143. 255 Ga. at 11, 334 S.E.2d at 678. The ordinance specified definite distances and

numbers of residences. CAMDEN COUNTY CODE § 11-102 (1985).
144. 255 Ga. at 12, 334 S.E.2d at 678. See CAMDEN COUNTY CODE § 11-102 (1985).
145. 255 Ga. at 12, 334 S.E.2d at 679. The court thus reversed the trial judge's denial of

the writ of mandamus.
146. 174 Ga. App. 87, 329 S.E.2d 201 (1985).
147. Id. at 88, 329 S.E.2d at 202.
148. Id.
149. Id. at 89, 329 S.E.2d at 202. The court affirmed the trial judge's grant of a J.N.O.V.

in favor of the county. Id.
150. 176 Ga. App. 643, 337 S.E.2d 425 (1985).
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the county's roadwork that caused her to stop and wait to pass, but she
also alleged that the motorist who rear ended her ignored all county
warnings to stop.151 Accordingly, the court concluded, "there is uncontro-
verted evidence, in part supplied by the plaintiff herself, that the alleged
acts or omissions on the part of the county did not contribute, wholly or
partly, to the collision."15

Predicted in the last two surveys,15 the great 'event' of the local gov-
ernment season was the supreme court's resolution of Toombs County v.
O'Neal.'" The case featured an action for injuries suffered when plaintiff
fell in the county jail on August 19, 1983, at a time when the county was
covered by liability insurance. Emerging from a maze of opinions, a ma-
jority of five justices affirmed the trial court's denial of the county's mo-
tion to dismiss.15 An opinion for three of those justices viewed a provi-
sion of article I of the 1983 Constitution as waiving the county's sovereign
immunity to the extent of insurance coverage.'" Purporting to rely upon
precedent, intent of the electorate, and effective date, the opinion hoisted
the article one provision above a contrasting treatment of the issue in
article nine."'

Two justices concurred only in the judgment. One of those presumably
viewed immunity as unconstitutional, 1" and the other argued that when

151. Id. at 645, 337 S.E.2d at 427. Plaintiff sought to impose joint and several liability
upon the county and the other motorist. She alleged the motorist to be completely oblivious
to the hazards and with ignoring the stop command of the county workers as they did "eve-
rything they could possibly do to make her understand that she must stop.. . ." Id.

152. Id. at 646, 337 S.E.2d at 428. The court affirmed summary judgment in favor of the
county.

153. See Sentell, Local Government Law, Annual Survey of Georgia Law, 36 MERCER L.
Rav. 255, 276-77 (1984); Sentell, supra note 22, at 324-25.

154. 254 Ga. 390, 330 S.E.2d 95 (1985).
155. For an effort at analysis of the background producing the case, the case itself, the

court's treatment of the issue, and possible ramifications, including 1986 'tort reform' legis-
lation, see Sentell, Georgia Local Government Tort Liability: The "Crisis" Conundrum, 2
GA. ST. U.L. REv. 19 (1986).

156. That provision is, in material part, as follows: "[T]he defense of sovereign immunity
is waived as to those actions for the recovery of damages for any claim against the state or
any of its departments and agencies for which liability insurance protection for such claims
has been provided but only to the extent of any liability insurance provided .... " GA.
CoNsT. art. I, § 2, para. 9.

157. 254 Ga. at 392, 330 S.E.2d at 97. See GA. CONST. art. IX, § 2, para. 9: "The General
Assembly may waive the immunity of counties, municipalities, and school districts by law."
For the extent to which the General Assembly has expressly waived local government immu-
nity, see Sentell, Tort Liability Insurance in Georgia Local Government Law, 24 MERCiEs L.
REv. 651 (1973) [hereinafter Tort Liability Insurance], reprinted in P. SENTELL, supra note
1, at 811.

158. 254 Ga. at 392, 330 S.E.2d at 98 (Weltner, J., concurring). Chief Justice Hill con-
curred without opinion, but had earlier argued unconstitutionality in Robinson v. City of
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insurance is present, the reason for the immunity is removed.'5 9 The two
remaining justices on the court dissented, charging that the majority
"twists and strains the 1983 Constitution to reach its result."6

Since the decision, and by virtually the same divisions and alignments,
the supreme court has extended the principle of Toombs County on two
fleeting occasions. Thus, in Curtis v. Cobb County,'16 a per curiam opin-
ion reversed dismissal of a claim for injuries allegedly resulting from
county road construction. County possession of liability insurance waived
immunity not only to a negligence action, the opinion maintained, but
also to a nuisance count as well.' 62 In Thigpen v. McDuffie County Board
of Education,'6 3 yet another per curiam opinion held in favor of a student
injured on the school playground. Observing the existence of insurance,
the opinion extended Toombs County to a county board of education as
well." 4

Given its impact, the presence of insurance becomes a pivotal issue in
the local government tort case. Plaintiff in Shuman v. Dyess"'s sought to
establish that presence by producing a state tag receipt for a county
truck, bearing the words "Self Insured,"' 6 and signed by a county em-
ployee.'0 7 This receipt, plaintiff maintained, constituted an admission of
insurance, precluding county immunity for injuries to plaintiff when
struck by the truck. Rebuffing plaintiff's ploy, the court of appeals
deemed the tag receipt totally ineffective to render the county self in-
sured.'as The court stated: "Nor can we so cavalierly set aside the govern-
ment's sovereign immunity."' s "Generally," the court instructed, "an ad-
mission of liability where none exists, and an offer to adjust a demand not

Decatur, 253 Ga. 779, 781, 325 S.E.2d 752, 754 (1985).
159. 254 Ga. at 393, 330 S.E.2d at 98 (Weltner, J., concurring).
160. Id. at 393, 330 S.E.2d at 98 (Marshall, J., dissenting). Justice Marshall dissented

with, and Justice Bell without, an opinion.
161. 254 Ga. 673, 333 S.E.2d 595 (1985).
162. Id. at 673-74, 333 S.E.2d at 596.
163. 255 Ga. 59, 335 S.E.2d 112 (1985).
164. Id. at 59, 335 S.E.2d at 113 As the opinion summarized, "the existence of liability

insurance protection constitutes a waiver of governmental immunity pro tanto .... Id.
(emphasis in original).

165. 175 Ga. App. 213, 333 S.E.2d 379 (1985).
166. Id. at 213, 333 S.E.2d at 380-81.
167. Id., 333 S.E.2d at 381. The truck was a county owned tractor trailer, and the tag

receipt was kept above the sun visor. Id.
168. Id. at 214, 333 S.E.2d at 381. "The legal steps not having been taken to render it

self-insured, the county was not, as a matter of fact, self-insured," Id.
169. Id. at 214-15, 333 S.E.2d at 381. Moreover, the court observed, plaintiff sought to

achieve unlimited county liability rather than liability to the extent of insurance coverage.
Id.
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legally enforceable, does not of itself create legal liability."'7 0

Unlike Shuman, there was no question in Dekalb County School Dis-
trict v. Bowden'7

1 but that the county truck was insured, for the county
had purchased a liability insurance policy covering it. Rather, the issue of
Bowden arose from the provision of the policy retaining to the county the
obligation "to pay the ultimate net loss sustained under the policy up to
the 'Insured's Retained Limit-Per Occurrence' "172 of $100,000, and man-
dating that the insurance company "will pay all subsequent damages cov-
ered by the policy .... ","7 Assessing plaintiff's action for personal inju-
ries sustained in a collision with the truck, the court of appeals reviewed
provisions of the general statute empowering local governments to
purchase motor vehicle liability insurance and to waive immunity to the
extent of insurance coverage. 74 Under that statute, the court held that
immunity is waived only to the extent of the insurance, and where, as in
Bowden, there is no insurance for the first $100,000 of liability, there is
no waiver of immunity for that liability.'7 5 Accordingly, the court directed
the trial judge that should plaintiff prevail at the trial,'7 6 the judge must
"enter judgment. . . only for the amount of the coverage of the insurance
policy, i.e., for the amount greater than the self-retained limit and less
than the policy's upper limit.'' 77

170. Id. at 214, 333 S.E.2d at 381 (citing Cook v. Brown, 23 Ga. App. 284, 98 S.E. 92
(1918)). The court thus affirmed the trial judge's grant of summary judgment for the county.
On the other hand, the court reversed summary judgment for the county driver. The 'test'
for determining his liability was whether the act was 'discretionary' or 'ministerial,' the
court adumbrated, proceeding to find the driving of the truck ministerial in nature and not
involving 'quasi judicial decision making.' Id. at 215, 333 S.E.2d at 382. For treatment of the
personal liability of local government officers and employees, see generally Sentell, Georgia
Local Government Officers: Rights for Their Wrongs, 13 GA. L. REv. 747 (1979), reprinted in
ADDITIONAL STUDIES, supra note 32, at 419.

171. 177 Ga. App. 296, 339 S.E.2d 356 (1985).
172. Id. at 297, 339 S.E.2d at 357.
173. Id. The policy also contained a $400,000 limit of liability.
174. Id. at 296-97, 339 S.E.2d at 356-57. See O.C.G.A. § 33-24-51 (Supp. 1986). For dis-

cussion of this statute and its treatment by the courts, see Tort Liability Insurance, supra
note 157. See also P. SENTELL, supra note 65, at 161-67.

175. In the course of its analysis, a majority of the court overruled Davis v. City of Ma-
con, 122 Ga. App. 665, 178 S.E.2d 557 (1970), in which, under authority of a population
statute, the municipality had purchased an "excess policy over self-insured retention." It
was in respect to this point that Judges Beasley, Carley, and Deen disagreed in a specially
concurring opinion. They saw no reason, under the court's holding here in Bowden, to over-
rule Davis. 177 Ga. App. at 301, 339 S.E.2d at 360 (Beasley, J., concurring).

176. 177 Ga. App. at 300, 339 S.E.2d at 359. Plaintiff was seeking $200,000 in damages.
Id. at 302, 339 S.E.2d at 360.

177. Id. at 300-01, 339 S.E.2d at 359. This would be any amount over $100,000 (the self
retained limit) and less than $400,000 (the policy's upper limit).
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DeKalb County v. Daniels178 illustrates a viable route for escaping the
immunity bar, but likewise exposes one of the pitfalls in that route. In an
action for just and adequate compensation, plaintiff demonstrated the
county's unauthorized construction of a sewer across his property, and
recovered a jury verdict for damages. On review, the court of appeals con-
sidered the element of time-both for determining value, and for filing
the action. For the former, the court focused upon the date of the trial
rather than that of the "taking;""' on the latter, the court held the
county trespass to be a continuous one and thus unaffected by the twelve
month statute for claims against counties.'80 Finally, however, the court
reversed the trial judge's charge as to burden of proof: "[A]lthough the
condemning authority in an ordinary condemnation proceeding has the
burden of proving the value of the property taken, . . . where the land-
owner is the plaintiff, the landowner has the burden of proving his dam-
ages." 08 On the basis of that error, a new trial would be forthcoming.18 2

Finally, counties have been no more successful than municipalities in
escaping the federal 'civil rights' blitz. 8 ' Simply making the point, Dins-
more v. Cherokee County's* featured an action for the death of plaintiffs'
decedent killed by a collapsing dirt wall at the county landfill.'85 Prelimi-
narily hoisting the county's sovereign immunity to bar the negligence ac-
tion,80 the court of appeals then turned to plaintiffs' alternative claim
under section 1983.'11 Elaborating on the supreme court's formulation of
the proper approach to that statute,'88 the court quickly concluded that

178. 174 Ga. App. 319, 329 S.E.2d 620 (1985).
179. Id. at 320, 329 S.E.2d at 622. "In the present case, appellant went onto the property

of appellee without authority and, as of the date of trial, had not paid or tendered to appel-
lee any amount of compensation." Id.

180. For treatment of that statute and its ramifications, see Sentell, Claims Against
Counties: The Difference A Year Makes, 36 MERCER L, REV. 1 (1984).

181. 174 Ga. App. at 322, 329 S.E.2d at 623-24 (citations omitted).
182. Chief Judge Banke, and Judges Deen, McMurray, and Birdsong dissented, urging

harmless error in the charge. Id. at 323, 329 S.E.2d at 624 (Banke, J., dissenting).
183. See the discussion of Liability in the MUNICIPALITIES division, supra.
184. 177 Ga. App. 93, 338 S.E.2d 523 (1985).
185. Id. at 93, 338 S.E.2d at 524.
186. Id. "Under O.C.G.A. § 36-1-4, a county is not liable to suit for any cause of action

unless made so by statute, and the legislature has never generally provided for negligence
actions against a county." Id.

187. 177 Ga. App. at 94, 338 S.E.2d at 525. Plaintiffs argued that "the deprivation of the
decedent's life through the alleged negligent operation of the county landfill constituted a
civil rights violation actionable under 42 [U.S.C.] § 1983." 177 Ga. App. at 94, 338 S.E.2d at
525.

188. This was the supreme court's effort in City of Cave Spring v. Mason, 252 Ga. 3, 310
S.E.2d 892 (1984), to reconcile 42 U.S.C. § 1983 liability with Georgia's traditional doctrine
of sovereign immunity. For an effort at analysis of the Cave Spring formulation, see P.
SENTELL, supra note 80, at 84-89.
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"[t]he alleged operative facts hardly qualify as an implementation of an
intentional policy or a constitutional deprivation resulting from an inten-
tionally corrupt or' impermissible policy."""9

D. Zoning

In both substantive and procedural settings, the supreme court brought
constitutional imperatives to bear in recent controversies arising out of
county zoning. Sellars v. Cherokee County'" presented a landowner's ef-
fort to mandamus the rezoning of his property from residential to com-
mercial, with unrebutted evidence of a five-fold increase in value, no in-
crease in traffic problems, and the property's undesirability for use as
zoned."91 Reversing the trial judge's refusal to issue the mandamus, the
court emphasized that a county cannot legally justify a rezoning denial on
a policy that there already exists enough commercial property."s2 Rather,
the applicant is entitled to scrutiny in light of the character of his land
and the impact of the rezoning. The court characterized "a failure to af-
ford this scrutiny [as] a denial of due process."11 3

On occasion, the court eschews constitutional considerations and sim-
ply exacts county compliance with the county's own procedures. Thus, in
Whidden v. Faigen," the county purported to amend its zoning ordi-
nance in 1973 and 1982, but failed to afford notice or to change its official
zoning map as mandated by its own ordinance. 1"' Holding the amend-
ments ineffective, the court permitted a landowner to develop his prop-
erty for a use originally allowed but prohibited under the amendments.
Discounting the fact that plaintiff acquired an interest in the land only in
1978,9" the court instructed that "[a] zoning authority cannot establish
clear procedures for zoning changes and then be heard to argue that a
change in ownership of the land operates as an excuse for the zoning au-
thority's failure to comply with its own requirements.""' 7

189. 177 Ga. App. at 94, 338 S.E.2d at 525. The court thus affirmed the trial judge's
dismissal of plaintiff's action.

190. 254 Ga. 496, 330 S.E.2d 882 (1985).
191. Id. at 497, 330 S.E.2d at 883.
192. Id. The court reasoned that the trial court appeared to think "that a domino effect

would occur if another commercial use were allowed." Id.
193. Id., 330 S.E.2d at 884 (citing Bobo v. Cherokee County, 248 Ga. 554, 285 S.E.2d 177

(1981)). Justices Marshall, Weltner, and Bell dissented without opinion.
194. 255 Ga. 347, 338 S.E.2d 264 (1986).
195. Id. at 348, 338 S.E.2d at 265. The requirements were contained in the zoning ordi-

nance of 1963, the ordinance purportedly amended by the ordinances of 1973 and 1982.
Henry County Zoning Ordinance of 1963 (as amended). 255 Ga. at 348, 338 S.E.2d at 265.

196. 255 Ga. at 347, 338 S.E.2d at 264. The court termed this fact "an unusual twist" in
the case. Id.

197. Id. at 349, 338 S.E.2d at 265-66. Chief Justice Hill dissented, urging the later pur-
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Apparent county disfavor toward mobile home parks yielded at least
two decisions pivoting upon the precept of vested rights. The court
hoisted that precept in Cannon v. Clayton County"" against a county
moratorium on the issuance of building permits "pending a study of the
county's comprehensive land use plan.'" e Emphasizing that plaintiff had
purchased his property two years earlier for development of a park, that
the property remained so zoned, that plaintiff complied with all require-
ments for a permit, and that the moratorium was imposed only after
plaintiff's application, the court declared plaintiff possessed of "a vested
property interest in the property as zoned ....

Evoking a similar decision, WWM Properties, Inc. v. Cobb County20 1

featured a plaintiff who was solicited by the county commission chairman
to purchase property for a park, who obtained a zoning certification from
the planning commission prior to purchase, and who obtained county ap-
proval of the 'Phase I' plan of development. At that point, the court held,
the county could not add stipulations to its zoning plan which substan-
tially affected plaintiff's property rights.2 2 Finding plaintiff to possess "a
vested right in the property as zoned free of the subsequent stipula-
tions,' 2 0 3 the court held that the right "may not be taken by stipulations
or by rezoning."' 4

E. Authorities

Generally, it was the year of the county hospital authority; more specif-
ically, it was the year for the supreme court to delineate the limits of
hospital authority power to engage in private enterprise. Two cases, de-
cided slightly more than a month apart, made for the conundrum.

In Tift County Hospital Authority v. MRS of Tifton, Georgia, Inc.,20s a
unanimous court enjoined the hospital authority from purchasing two pri-
vate enterprises and continuing their business of selling and renting dura-

chaser's lack of standing to complain. Id., 338 S.E.2d at 266 (Hill, .J., dissenting).
198. 255 Ga. 63, 335 S.E.2d 294 (1985).
199. Id. at 63, 335 S.E.2d at 295.
200. Id. at 64, 335 S.E.2d at 295. The court reversed the trial judge's refusal to issue a

mandamus, observing that it need not decide whether, as contended by the county, local
government zoning powers had been broadened by the constitution of 1983. Id.

201. 255 Ga. 436, 339 S.E.2d 252 (1986).
202. Id. at 438, 339 S.E.2d at 254. The stipulations purported to eliminate certain access

routes to the property, to increase buffers, and to reduce the density of the development. Id.
at 437, 339 S.E.2d at 254.

203. Id. at 439, 339 S.E.2d at 255.
204. Id. at 440, 339 S.E.2d at 256. The county argued that the stipulations, unlike rezon-

ing, did not trigger the rules of vested rights. The court reversed the trial judge's decision in
favor of the county. Id.

205. 255 Ga. 164, 335 S.E.2d 546 (1985).
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ble medical equipment to the general public.20 6 Recounting its review of
general statutes dealing with hospital authorities2 0 7 the court discovered
"no legislative authorization-express or implied-for an enterprise
which offers durable medical equipment for sale or rent to the general
public.

208

In Richmond County Hospital Authority v. Richmond County,20 9 a
unanimous court21 0 refused to enjoin (or invalidate) the hospital author-
ity's lease of the hospital to four private corporations (three nonprofit
and one profit, all formed foi the occasion) for forty years.2 ' Reviewing
the authorizations contained in the Hospital Authorities Law,2 12 the court
methodically rejected the county's challenges to the lease and its envi-
sioned activities.212 In a lengthy discussion, the court relied upon both the
lease provisions and the lessees' articles of incorporation to insist that
only health related activities would be undertaken and that the lessees
would operate the hospital as had the hospital authority.2 1' Additionally,
the court refused to share plaintiff county's concerns with the obviously
close ties between the hospital authority and the lessee corporations.21

"The evidence is overwhelming," the court said, "that the Authority
members faithfully performed their duties to the Authority and secured
the best possible arrangement."" Accordingly, the court could "see noth-
ing to prohibit such lease as long as the lease complies with the statutory
stipulations, such as the promotion of the public-health needs of the com-
munity and the operation of the project with a reasonable rate of return,

206. Id. at 165, 335 S.E.2d at 547. More precisely, the court affirmed the injunction is-
sued by the trial judge. Id.

207. Id. at 166, 335 S.E.2d at 547. The court merely listed the Hospital Authorities Law
(O.C.G.A. §§ 31-7-70 to -96 (1985)) and related statutes, consuming "approximately ten
pages of published matter, and little value would be served by reprinting them." Id.

208. Id, The court designated the authority's challenged activities as ultra vires, recal-
ling its earlier rule of construction in Day v. Development Auth., 248 Ga. 488, 284 S.E.2d
275 (1980): "'Liberally, but not ultra-liberally.'" Id. at 490, 284 S.E.2d at 277.

209. 255 Ga. 183, 336 S.E.2d 562 (1985).
210. Id. at 192, 336 S.E.2d at 570. Chief Justice Hill concurred only in the judgment. Id.

(Hill, C.J., concurring in judgment).
211. Id.
212. O.C.G.A. §§ 31-7-70 to -96 (1985). The court specifically noted section 31-7-96, di-

recting a liberal construction. 255 Ga. at 185, 336 S.E.2d at 564.
213. 255 Ga. at 184, 336 S.E.2d at 564. The county contended "that the lease of the

hospital was not a valid exercise of the Authority's power. .. " Id.
214. Id. "Here . . . a lease was made to a nonprofit corporation which must continue

University Hospital operations in the same manner as they now exist: nonprofit and for the
benefit of the community." Id.

215. Id. at 189, 336 S.E.2d at 567. E.g., the incorporator of the corporations was also the
attorney for the authority; the authority expended its funds to create the corporations; and
authority members served on the boards of trustees of the corporations. Id.

216. Id. at 188, 336 S.E.2d at 567.
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to comply with the mandate of [the statute] that the projects not be oper-
ated for profit." '

In slightly more than a month, therefore, MRS and Richmond County
had put the court through its paces regarding legitimate activities of hos-
pital authorities. On the surface, and presuming a general judicial intent
of consistency, perhaps the decisions are not in conflict. MRS, at least, is
straightforward: the Hospital Authorities Law simply does not authorize
private enterprise for profit, the nature of the endeavor in which the hos-
pital authority sought to engage. Richmond County, although more con-
voluted, arguably permits nothing forbidden by MRS: the hospital au-
thority is not engaged in private enterprise for profit; the Hospital
Authorities Law authorizes the lease and its envisioned activities; and the
private lessees will be operating the hospital in the same nonprofit fash-
ion as the hospital authority. Thus, the decisions are reconcilable.

Under the surface, however, there appears undeniable tension. The
opinion in Richmond County, and the implications of that opinion, leave
much to conjecture. For instance, although one of the lessees is admit-
tedly a 'profit corporation,'2 1 8 the court's opinion throughout deals almost
exclusively with the 'nonprofit' lessee.2' The court appears to accomplish
that feat by treating the profit lessee's articles of incorporation as 're-
stricting' that corporation to 'nonprofit' activities.22 0 In this rather puz-
zling fashion, the court assimilates the 'profit' lessee to the three 'non-
profit' lessees.

Similarly confusing is the court's treatment of permitted activities.
Thus, the court refers to "joint ventures with physicians '221 by which
"the hospital, as leased, would be in a better position to serve the public-
health needs of the community than when operated by the Authority. '22 2

Again, the court describes the 'motivating factors' for the lease as being
"the economic conditions in the health-care marketplace and the advan-
tages that the lease will give to the hospital.1 22 In these excerpts, the
court appears to trifle with the principle that the law will not permit the
indirect accomplishment of that which the law directly prohibits.

Equally disturbing is the court's apparent willingness to settle for form.
The opinion steadfastly refuses to look behind the leasing technique to
what is actually transpiring. Rather, it resolutely adheres to the principle

217. Id. at 190, 336 S.E.2d at 568. The court reversed the trial court's invalidation of the
lease.

218. Id. at 185, 336 S.E.2d at 564.
219. Id. at 184-85, 336 S.E.2d at 564.
220. Id. at 184, 336 S.E.2d at 564.
221. Id. at 191, 336 S.E.2d at 569.
222. Id.
223. Id. at 192, 336 S.E.2d at 569.
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that corporations are "separate and distinct entities," ' 4 and expressly de-
nies attention to the hospital authority's permeating role in forming and
operating the lessee corporations. In this respect, the court appears to
trifle with the principle that the constitution prohibits sophisticated eva-
sions as well as blatant ones.

At this inconclusive juncture in the judicial exercise, private enterprise
can only hope that the vagueness of Richmond County, and its ill
bounded implications, will not serve to invite other hospital authorities
(indeed, other governmental entities) to attempt circumvention of both
the letter and the spirit of the law.

III. LEGISLATION

A. Governmental Entities

The General Assembly sketched a new approach to municipal-county
governmental consolidation. The statute2 2 5 authorizes enactment of local
legislation repealing a municipal charter, upon approval, of the municipal
voters, and facilitating the county's assumption of the municipality's
powers and responsibilities.2 26 Matters specified for consideration in the
governmental succession include form of county government, exercise of
both municipal and county powers, revenue grants, relationship with ex-
isting municipalities, municipal assets and obligations, municipal employ-
ees, and the creation of a special tax district for retiring the municipal-
ity's outstanding bonded indebtedness.2 2 7

B. Officers and Employees

The General Assembly devoted recurring attention to vacancies in local
government offices. One statute specifies the conditions upon which va-
cancies in both county and municipal offices occur and declares unneces-
sary a judicial determination of the vacancy prior to initiation of the pro-
cess for replacement.228 The enactment also designates the proper
recipient for resignations: county officers make their resignations to the
Governor, and municipal officers resign to the municipal governing
authority.

22 9

Another statute focuses exclusively upon vacancies in the office of

224. Id. at 186, 336 S.E.2d at 565.
225. O.C.G.A. §§ 36-68-1 to -3 (Supp. 1986).
226. Id. § 36-68-3. These local statutes must receive approval by the county voters. Id.
227. Id. This is the indebtedness "outstanding on the effective date of the repeal of the

charter of the municipality." Id.
228. Id. § 45-5-1.
229. Id. § 45-5-5.
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county commissioner. " Unless otherwise provided by local statute, and if
the unexpired term exceeds six months, the judge of the probate court is
to call a special election. Should the vacancy render the county without a
governing authority, the probate judge is to occupy that office until quali-
fication of a successor."'

A remaining statute addresses felony convictions of elected local offi-
cials. 232 Upon the initial conviction, the official is suspended from office
and denied compensation. Should the conviction later be overturned, the
official is immediately reinstated and entitled to withheld
compensation.

2 33

Finally, boards of trustees of local retirement systems, although em-
powered to invest and reinvest assets of the system, are subject to all
limitations "imposed by the laws of this state upon domestic life insur-
ance companies in making and disposing of their investments."'

C. Courts

The General Assembly authorized local governmental judicial coopera-
tion by empowering municipalities and counties to contract for the
county's magistrate court to furnish municipal court services to the mu-
nicipality.23' The statute confers authority upon magistrate personnel to
act in the municipal court context and requires that dockets and records
be separately maintained.236 The statute retains for ordinance violations
the punishments imposed by the municipal charter and, in the absence of
a charter provision, limits punishments to not more than a fine of $1,000
or six months' imprisonment.23 7

D. Eminent Domain

In an apparent response to the supreme court's decision in Department
of Transportation v. City of Atlanta, holding the DOT without power to
condemn municipality owned property,2 3 8 the General Assembly moved to
create the "State Commission on the Condemnation of Public Prop-
erty." 2 3 'The approval of that Commission is constituted a requirement

230. Id. § 36-5-21.
231. Id.
232. Id. § 45-5-6.1.
233. The statute does not apply to convictions rendered prior to January 1, 1987. Id.
234. Id. § 47-1-11.
235. Id. § 15-10-151. The chief magistrate must approve the contract, and the contract

cannot extend beyond the term of the chief magistrate then in office, Id.
236. Id, § 15-10-153.
237. Id. § 15-10-154.
238. See d'.'scusson f the decision, supr-_ tes 5 -2-58 a.d a c yinonsig te-t.
239. O.C.G.A. §§ 50-16-180 to -183 (1986).
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for a state agency's condemnation of public property, or any interest
therein, this approval to be manifested in a Commission resolution to the
applicant. The power to condemn public property is likewise delegated to
municipalities and counties for purposes of limited access roads, again
after application to, and approval by, the State Commission. 4 0 The Com-
mission is empowered to adopt rules and regulations for effective opera-
tion, 4 1 and is expressly exempted from the Georgia Administrative Pro-
cedure Act. 242

E. Regulation

The General Assembly supplemented the power of counties to impose
"business and occupational license taxes and license fees"2 43 upon busi-
nesses operating in unincorporated areas. The statute authorizes county
governing authorities to classify subject businesses and assess different
taxes and fees against them,2 4 to enact implementing ordinances, 45 and
to specify punishment for ordinance violations. 246

Another statute pertained only to municipalities, dealing specifically
with alcoholic beverages.24 7 In counties which have approved the practice
by countywide referendum, a municipality is empowered to license the
manufacture, sale, distribution, or sale by drink for consumption on the
premises, of distilled spirits.2, 8 Thus, the municipality need not conduct a
separate referendum. 2 ' Additionally, in such counties, municipalities can
likewise prohibit such practices. 250

The General Assembly was also concerned with designated health and
safety standards. For counties, the focus was upon abandoned wells or
holes at least ten feet deep. 5 1 The county governing authority is author-
ized to notify the owner of property containing such conditions, and,

240. Id. § 36-6-112.
241. Id. § 50-16-183.
242. Id.
243. Id. § 36-1-21. The statute specifically does not repeal local statutory authorization

to individual counties to levy fees or taxes. Id.
244. Id.
245. Id.
246. Id. The statute expressly excludes farm operations. Id.
247. Id. §§ 3-4-51, -93, -160.
248. This statute applies only to municipalities in counties holding referenda after the

date of the enactment.
249. Municipalities shall have these powers only if a majority of the electors voting in

the countywide referendum who reside in the municipality voted in the affirmative.
O.C.G.A. § 3-4-160 (Supp. 1986).

250. The prohibition must be effected by municipal ordinance or resolution. Id.
251. Id. § 44-1-14. The well or hole must be one which has not been used for a period of

sixty days.
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upon permission of private property owners, to abate the hazard with rea-
sonable costs recoverable from the owner.25 2 For municipalities, the target
was dangerous and unfit buildings or structures.215 The municipal gov-
erning authority is authorized to find the existence of such facilities and
"to exercise its police power to repair, close, or demolish" them.2 5 4

F. Liability

The General Assembly found itself submerged in 'tort reform' propos-
als, a number of which were aimed specifically at the issue in the context
of local government law.2 56 Although a somewhat abrupt adjournment of
the session forestalled many of the measures, several emerged as statutes.

The detailed statutory framework provided for group insurance en-
deavors was among the most important of the enactments.2 5 The statute
authorizes a group of municipalities or a group of counties to form (or
later join) an "interlocal risk management agency. 2 5 7 Through participa-
tion, local governments may pool their risks, jointly purchase liability in-
surance, and engage in self insurance programs, for their public liability
risks, their motor vehicle liability risks, and their property damage
risks.2 58 Boards of trustees will administer the agencies,25 ' members will
be coinsured under a master policy with apportioned premiums, and
agencies must establish their group self insurance funds under a certifi-
cate of authority from the State Commissioner of Insurance.2 s The
agency must also maintain a contract of specific excess insurance and ag-
gregate excess insurance in amounts determined by the Commissioner."'

At least one of the statutes carved out an additional immunity for local
governments. 2s2 This was an amendment to the statute imposing licensing
requirements upon operators of ambulances,2 1 one prerequisite being lia-

252. The governing authority is empowered to use county work crews or private contrac-
tors to abate the condition, and to expend county funds for the purpose. Id.

253. Id. § 41-2-7.
254. Id. "A finding by any governmental health department, health officer, or building

inspector that such property is a health or safety hazard shall constitute prima-facie evi-
dence" of the statute's violation. Id.

255. For discussion of the measures both proposed and enacted, see Sentell articles,
supra note 153.

256. O.C.G.A. §§ 36-85-1 to -20 (Supp. 1986).
257. Id. § 36-85-2.
258. Municipalities and counties are deemed to constitute separate classes. Id.
259. Id. § 36-85-3.
260. Id. § 36-85-5.
261. Id. § 36-85-18. The commissioner of insurance cannot authorize agencies to operate

prior to April 30, 1987. Id. § 36-85-5.
262. Id. § 31-11-33.
263. Id.
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bility insurance coverage. The amendment expressly disclaims that pre-
requisite for "first responders, which do not transport patients, operated
by municipalities or counties that have not elected to waive their govern-
mental immunity by purchasing vehicle liability insurance . ".. 24

Finally, in an effort of doubtful practical effect, advocates of municipal
interests obtained enactment of the following policy declaration:26 "Pur-
suant to Article IX, Section II, Paragraph IX of the Constitution of the
State of Georgia, the General Assembly, except as provided herein, de-
clares it is the public policy of the State of Georgia that there is no waiver
of the sovereign immunity of municipal corporations of the state and such
municipal corporations shall be immune from liability for damages." 26 At
that juncture, however, the statute qualified as follows: "A municipal cor-
poration shall not waive its immunity by the purchase of liability insur-
ance, except as provided in Code Section 33-24-51 [motor vehicle insur-
ance statute], or unless the policy of insurance issued covers an
occurrence for which the defense of sovereign immunity is available, and
then only to the extent of the limits of such insurance policy. ' 267

G. Zoning

Focusing upon self interest in the rezoning process, the General Assem-
bly exacted disclosure requirements of both local government officials and
applicants for rezoning.26 An official authorized to vote in rezoning ac-
tions must disclose in writing to the local governing authority: If he pos-
sesses a property interest in the affected real property; if he possesses a
financial interest in a business entity with a property interest in the real
property; or if a member of his family possesses such interests.269 An ap-
plicant for rezoning must disclose to the local governing authority cam-
paign contributions or gifts of more than $250 to a local government offi-
cial within two years immediately preceding the application.2 70 Failures to

264. Id.
265. Id. § 36-33-1.
266. Id.
267. Id. The statute strikes O.C.G.A. § 36-33-1, but then adds back the traditional lan-

guage of that section. "Municipal corporations shall not be liable for failure to perform or
for errors in performing their legislative or judicial powers. For neglect to perform or im-
proper or unskillful performance of their ministerial duties, they shall be liable." Id.

268. Id. § 36-85-1 to -4.
269. The disclosure is declared a matter of public record and available for public inspec-

tion. Id. § 36-85-1.
270. The disclosure must be filed within ten days after the application for rezoning and

must show the name of the official, the dollar amount of the contribution, and a description
of the gift. Id. § 36-85-3.
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disclose, by either the local government official or by the rezoning appli-
cant, are designated misdemeanors.2 1

271. Id. § 36-85-4.




