Legal Ethics
by L. Ray Patterson*

The work of the State Bar Committee on the Code of Professional Responsibility, rather than court decisions, may prove to be the most significant development for Georgia attorneys in the law of legal ethics during
the past year. That committee completed its study of the American Bar
Association Model Rules of Professional Conduct in the preparation of a
new ethics code for Georgia lawyers. The new Georgia Rules and Standards of Professional Conduct, if accepted by the Board of Governors and
the Georgia Supreme Court, will supersede the present Georgia Code of
Professional Responsibility and the Standards.
The drafting of a new code of ethics raises anew the question of
whether rules of ethics are law for the purpose of providing a basis for
redress to one harmed by their breach. In a sense, the issue is a false one
insofar as the client is concerned, because most of the rules of ethics have
their counterpart in case law. The simplest example is the ethical duty of
competence, which has its counterpart in the malpractice rule of negligence. The real issue is whether the breach of a rule of ethics; for example, the filing of a groundless action; creates a cause of action in the hapless defendant. At least one state, presented with the issue in its purest
form, held that it does not.'
A case that suggests Georgia may take a contrary view is Yost v.
Torok,2 decided after the close of this survey period. In Yost, the Georgia
Supreme Court created the tort of abusive litigation, to replace the common law torts of malicious use and abuse of process." Since the lawyer is
the major actor in litigation, it would not be surprising if the court ultimately holds lawyers, as well as clients, liable to third parties for damages
* Mercer University (A.B., 1949; LL.B., 1957); Northwestern University (M.A., 1950);
Harvard University (S.J.D., 1966). Member, Mercer Law Review (1954-57); Editor in Chief
(1955-56). Member, State Bars of Georgia and Tennessee. Pope Brock Professor of Law,
University of Georgia.
1. Bob Godfrey Pontiac, Inc. v. Roloff, 291 Or. 318, 630 P.2d 840 (1981).
2. 256 Ga. 92, 344 S.E.2d 414 (1986).
3. Id. at 95, 344 S.E.2d at 417.
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arising from the new tort of abusive litigation.
In view of Yost, it is reasonable to believe that the courts, given the
proper case, will extend the efficacy of rules of ethics so that their breach
will create a cause of action in the client and injured third parties. Georgia courts already view rules of ethics as rules of law, 4 and it would be
consistent with the goal of rules of ethic3-integrity in the administration
of law-to use those rules to measure the scope of a lawyer's duty in tort
actions. As the Michigan Court of Appeals stated:
The Code of Professional Responsibility is a standard of practice for attorneys which expresses in general terms the standards of professional
conduct expected of lawyers in their relationships with the public, the
legal system, and the legal profession. Holding a specific client unable to
rely on the same standards in his professional relations with his own attorney would be patently unfair. We hold that, as with statutes, a violation of the Code is rebuttable evidence of malpractice5
The emphasis here is that lawyers who treat the rules of ethics cavalierly will do well to take their injunctions more seriously. The law of
legal ethics is developing, and both the Code of Professional Responsibility and the new Model Rules and Standards provide an excellent framework for continued development. With this caveat to the bar, we turn to
the cases decided during this survey period.
I.

A.

MALPRACTICE

Liability to Third Parties

One of the recurring questions in the law of legal ethics, a term used
here generically to encompass malpractice, is the liability of lawyers to
third parties for professional negligence. A significant decision concerning
this issue is Kirby v. Chester. In Kirby, Jones sought to obtain a loan
from Kirby to be secured by two parcels of real property. Jones employed
a lawyer to certify title to the property, and Kirby made the loan on the
basis of that certification. Jones defaulted and Kirby foreclosed on one
tract. When Kirby attempted to foreclose on the second tract, he learned,
contrary to the certification of title, that Jones had no recorded interest
7
in that property.
Kirby then brought an action against the lawyer.8 The trial court
granted the lawyer's motion for summary judgment and reasoned that
4.
5.
6.
7.
8.

E.g., Castell v. Kamp, 254 Ga. 556, 331 S.E.2d 528 (1985).
Lipton v. Boesky, 110 Mich. App. 589, 597-98, 313 N.W.2d 163, 166-67 (1981).
174 Ga. App. 881, 331 S.E.2d 915 (1985).
Id. at 881-82, 331 S.E.2d at 916-17.
Id. at 882, 331 S.E.2d at 917.
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Kirby's foreclosure on the first piece of property made him whole, and
that Kirby's failure to seek and obtain judicial confirmation of the foreclosure sale terminated his right to pursue a deficiency judgment against
the lawyer.
The court of appeals reversed, holding that Kirby had suffered actual
damages. In so holding, the court pointed out that "nominal damages are
recoverable in a malpractice case." 10 Addressing Kirby's failure to obtain
judicial confirmation of the foreclosure sale, the court conceded that a
failure to follow the statutory confirmation procedure would preclude a
suit against the debtor for any money deficiency. Recognizing that the
suit was neither an action against the debtor, nor an indemnity action,
but rather a malpractice suit against the lawyer, the court concluded that
"[tlhere is no confirmation prerequisite for a suit based on legal
malpractice." 11
In support of the motion for summary judgment in the trial court, the
lawyer argued that Kirby lacked privity to sue for malpractice. 2 He
abandoned this argument on appeal, but the court dealt with it anyway.'8
Herein lies the significance of the case: the court took this opportunity to
establish principles of lawyer liability to third parties.1
The court reasoned that liability in a legal malpractice claim requires a
legal duty that arises out of the attorney-client relationship itself." The
court concluded, however, that "under certain circumstances, professionals owe a duty of reasonable care to parties who are not their clients,
[that is], not in privity with them.'" Although the suit was based on negligence, not contract, and arose out of the contractual relationship between the attorney and his client, Jones, "it [was] bottomed on the legal
duty which the attorney owed to the third party beneficiary.""
The court's conclusion that a lawyer may be liable to a third party for
negligence did not make new law, for the court earlier recognized the duty
of an attorney to the third party in a title certification case. 8 Nevertheless, the opinion provides an opportunity for conceptualizing the lawyer's
duty to third parties whose interest he serves. While the court treated
Kirby as a third party beneficiary of the attorney-client relationship between the lawyer and Jones, the practical effect was to treat Kirby as a
9.
10.
11.
12.
13.
14.
15.
16.
17.
18.

Id.
Id.
Id. at 883, 331 S.E.2d at 918.
Id. at 883-84, 331 S.E.2d at 918.
Id.
Id. at 884-86, 331 S.E.2d at 918-20.
Id. at 884, 331 S.E.2d at 918-19.
Id., 331 S.E.2d at 919.
Id.
Simmerson v. Blanks, 149 Ga. App. 478, 481, 254 S.E.2d 716, 718-19 (1979).

272

MERCER LAW REVIEW

[Vol. 38

third party client. Thus, one can reasonably assume that whenever a lawyer, in serving his client, acts for the benefit of a third party, the lawyer
will be liable for any negligence that harms the third party.
In a second case concerning the liability of a lawyer to third parties, the
lawyer fared better. In Tarver v. Wills," a physician sued a lawyer for
maliciously filing a medical malpractice action against him. The trial
court, treating the case as one of malicious use of process, denied the attorney's motion for summary judgment because of the special damages
issue.2 The court of appeals reversed, taking pains to make it clear that
there is no cause of action against an attorney for negligence in filing a
malpractice suit.21

Tarver is illustrative of cases nationwide in which physicians have unsuccessfully sued lawyers for filing frivolous malpractice actions. Courts
consistently deny these claims and reason that a lawyer owes no legal
duty to an adversary to investigate a client's claim before filing suit.
Courts also reason that imposing liability on attorneys in these cases
would have a "'chilling effect' upon2 [a] citizen's right to seek redress for
what he considers to be a wrong.'

2

Of course, this answer to the problem begs the question since it assumes that the client is justified in seeking redress for what he considers
to be a wrong. The tort of malicious use of process suggests otherwise.
The mere fact that a client considers himself to have been wronged is no
justification for a groundless action. Moreover, the court's facile comment
in Tarver implies that the right to file a groundless lawsuit is of more
value to society than protecting citizens from needless torture on the rack
of frivolous litigation.
Nevertheless, the facts of Tarver suggest that the court of appeals
reached the right result. The opinion makes it clear that both the physician and the insurer obstructed the lawyer's efforts to ascertain the facts
before he filed suit.2 Except for the court's overbroad dictum, the case
could be said to stand for the proposition that if an adverse party obstructs a lawyer's effort to investigate a client's claim, there can be no
cause of action against a lawyer (or his client) for filing a baseless claim.
The cause of justice would suffer an unnecessary blow if the case is
read as giving a lawyer and his client a privilege to file a claim that the
facts demonstrate is clearly a strike suit. Ultimately, as the amendment
19.

174 Ga. App. 550, 330 S.E.2d 896 (1985).

20. Id. at 550, 330 S.E.2d at 897-98.
21. Id. at 551-53, 330 S.E.2d at 898-900.
22. Id. at 553, 330 S.E.2d at 899 (quoting Spencer v. Burglass, 337 So. 2d 596, 601 (La.
1976)).

23. Id.
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to Rule 11 of the Federal Rules of Civil Procedure 24 suggests, the responsibility for filing a lawsuit rests with a lawyer. Federal Rule 11 requires
"reasonable inquiry" by the lawyer to determine whether the information
in the complaint is grounded in fact and the case is warranted by law."
Georgia, however, has not adopted the amendment for its Civil Practice
Act.21

Certainly, the decision in Tarver should not be construed as protecting
the lawyer who knowingly files a groundless action, for such conduct
would clearly violate the Georgia Standards for Discipline.27 Standard
45,26 for example, prohibits a lawyer from assisting'29 a "client in conduct
that the lawyer knows to be illegal or fraudulent.
B. Liability to the Client
Generally, a lawyer is not liable to a client for an error in judgment, but
is liable for negligence or intentional wrongful conduct. In Daniel v.
Earle,0 however, the court
arguably held that an attorney may be liable
21
for errors in judgment.
In Daniel, a lawyer was appointed to represent a client arrested for
theft of services after the client retrieved his car from a towing company
without paying the towing fee."2 In his affidavit in support of his motion
for summary judgment, the lawyer stated that the client claimed to be
the reincarnated Jesus Christ, who "was being persecuted by the citizens
of Thomasville, Georgia."33 The lawyer moved that his client be given a
psychiatric examination.8 The court granted the motion and the client
24. FED. R. Civ. P. 11.
Id.
26. Cf. O.C.G.A. § 9-11-11 (1982). "The signature of an attorney constitutes a certificate
by him that he has read the pleading and that it is not interposed for delay." Id. The Federal Rule, however, states that "[tihe signature of an attorney or party constitutes a certificate by him that he has read the pleading, motion, or other paper; that to the best of his
knowledge, information, and belief formed after reasonable inquiry it is well grounded in
fact and is warranted. by existing law or a good faith argument for the extension, modification, or reversal of existing law, and that it is not interposed for any improper purpose, such
as to harass or to cause unnecessary delay or needless increase in the cost of litigation." FED.
R. Civ. P. 11. The Federal Rule provides appropriate sanctions against a person who violates
it by signing a pleading, motion, or other paper without "reasonable inquiry." Id..
25.

27. RULES AND REGULATIONS FOR THE ORGANIZATION AND GOVERNMENT OF THE STATE BAR
oF GEORGIA, Standard 45 [hereinafter GEORGIA BAR RULES].
28. Id.

29.
30.
31.
32.
33.
34.

Id.
174 Ga. App. 649, 331 S.E.2d 19 (1985).
Id. at 650, 331 S.E.2d at 20.
Id. at 649, 331 S.E.2d at 20.
Id. at 649-50, 331 S.E.2d at 20.
Id. at 650, 331 S.E.2d at 20.
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spent twenty-five days in the state mental hospital. The client brought
suit for legal malpractice." He produced the opinion of a different attorney who stated that the defendant-lawyer's request for a psychiatric examination was "'a failure to conform with minimal standards of competent attorneys.' -36 The client also denied that he ever claimed to be the
reincarnated Jesus Christ. The court of appeals reversed the trial court's
grant of summary judgment to defendant, holding that there were genu37
ine issues of material fact to be tried by a jury.
The defendant-lawyer's best defense in Daniel would probably have
been that any mistake on his part amounted to nothing more than a mere
error in judgment. Although it is difficult to evaluate a case on the basis
of a short appellate opinion, it seems that the lawyer's mistake was in
pleading too much, that is, by providing the reason for his error in judgment. Since plaintiff disputed the reason, there was an issue of fact and
summary judgment was improper. There is a difference between an erroneous judgment based on reasonable grounds and an erroneous judgment
made without investigation. The former is not negligence but the latter is.
In Mirs v. Wardlaw,3 8 a client brought a malpractice action based on
her lawyer's negligence in failing to seek a change of venue in the client's
divorce action. This case, too, seems to concern the issue of a lawyer's
judgment. The court, however, made no mention of this point in its brief
opinion. The court affirmed summary judgment for the attorney, because
plaintiff did not present any expert evidence concerning defendant's want
of professional skill and diligence.3 9
The court in Mirns also relied on the curious rule that a lawyer charged
with malpractice can support his claim of due care by a self-serving affidavit or deposition.' 0 The value of an alleged tortfeasor's opinion is subject to some suspicion. At the minimum, there should be a requirement
that a lawyer give the basis of his conduct. While it is not at all clear to
this writer, apparently this rule is a substitute for the rule that a lawyer is
not liable for an error in judgment. If so, the appellate courts of Georgia
would do the Bar a great service by relying on a rule of law rather than a
rule of evidence to achieve the desired result.
Indeed, the court of appeals, in another case, seems to have utilized the
rule that a lawyer is not liable for error in judgment. In Ehlers v. SchwaU1
& Heuett,4 a lawyer brought an action for fees and the defendant-client

35. Id. at 649, 331 S.E.2d at 20.
36. Id. at 650, 331 S.E.2d at 20 (quoting appellant's brief).
37. Id.
38. 176 Ga. App. 891, 338 S.E.2d 866 (1985).
39. Id. at 891-92, 338 S.E.2d at 866.
40. Id.
41. 177 Ga. App. 548, 340 S.E.2d 207 (1986).
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counterclaimed for malpractice damages. The trial court granted plaintiff's motions for a directed verdict and to strike defendant's counterclaim."2 The client did not contest the lawyer's performance of services.
The court found that the client's dissatisfaction with the lawyer's services
stemmed from the unfavorable result of the litigation and the lawyer's
refusal to conduct the action as his client saw fit.13 In affirming the trial
court's decision, the court of appeals said "[aln attorney is not a guarantor of results . . .44
Although the brevity of the opinion makes certainty impossible, Cardin
v. Spencer"5 is a malpractice opinion that apparently exalts form over
substance. In that case, a client hired an attorney to represent her in acquiring land upon which she intended to construct and operate a child
care facility.' The residents of the subdivision where the property was
located informed the client of restrictive covenants that would preclude
the operation of a nursery. The client discontinued her renovation and
filed a malpractice action against her lawyer. After a hearing, the trial
judge granted summary judgment for the lawyer, ruling as a matter of law
that the restrictive covenants did not apply. The court of appeals affirmed because the client suffered no harm in view of the trial court's
ruling that the restrictive covenants did not apply. The court did not discuss the lawyer's alleged negligence.'7
In Cardin, if the lawyer overlooked the covenants, he was negligent. If
he did not overlook them and failed to inform the client of their existence, he was also negligent. The court of appeals, however, said that
plaintiff suffered no harm even assuming that the trial court was wrong. 4'
Even so, most people would agree that had the lawyer informed the client
of the covenants in the first place, she would have been spared a lot of
expense and trouble. Ironically, the court said that it will correct only
such errors "as have worked a practical wrong on the complaining
party.' 49 The court would have been more accurate had it used the
phrase "theoretical wrong" rather than "practical wrong."
Cohran v. Carlin0 is notable because in that case the supreme court
affirmed a million-dollar punitive damages award in a malpractice action
against a lawyer. The unusual facts of the case warrant a brief reprise.

42.
43.
44.
45.
46.
47.
48.
49.
50.

Id. at 549, 340 S.E.2d at 209.
Id. at 551-52, 340 S.E.2d at 211.
Id. at 552, 340 S.E.2d at 211.
175 Ga. App. 751, 334 S.E.2d 717 (1985).
Id. at 751, 334 S.E.2d at 718.
Id.
Id.
Id.
254 Ga. 580, 331 S.E.2d 523, cert. denied, 106 S. Ct. 595 (1985).
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The client, charged in federal court with stealing one million dollars, employed a lawyer for a one million dollar fee." The terms of the written
contract provided that the lawyer would represent the client and his wife
for a year in matters relating to Brown & Root, Inc. After signing the
contract, the clients transferred money, real estate, and a gun collection
to the lawyer. Two months later, the clients terminated the attorney-client relationship and asked the lawyer to reconvey their property. He
refused.2
The clients alleged that the written contract was a sham, and that there
was a contemporaneous oral contract providing that the clients would pay
the lawyer sixty dollars an hour for representing Mr. Carlin on criminal
charges and for helping both clients to hide assets from Brown & Root,
53
Inc., the company from which the million dollars allegedly was stolen.
The case had a tortuous procedural history, resulting in a default judgment against the lawyer and a jury verdict that included one million dollars in punitive damages." On appeal, the lawyer, acting pro se, encountered several procedural obstacles. One such obstacle was Georgia
Supreme Court Rule 45, 6 that "[any enumerated error which is not supported by argument or citation of authority in the brief shall be deemed
abandoned."56 Another obstacle was his waiver of certain defenses caused
by his conduct in the superior court.57 The third obstacle was that a default judgment precludes his presentation of any defenses that might defeat recovery.2
The supreme court affirmed the judgment on purely procedural
grounds, and in a footnote said: "Our affirmance of the jury's award of
damages in this case rests solely upon Rule 45. It is not, and should not
be construed as, legal or physical precedent for future awards of this type
or magnitude."' Justice Smith dissented saying that "[t]he claims [were]
based upon fraud, and the complaint should accordingly [have been] seen
as worthless on its face, regardless of any defense that Cohran might have
presented." 60
In Kilby v. Shepherd," the client filed a malpractice action in 1984 for
events that occurred in 1975. The trial court granted the lawyer's motion
51.
52.
53.
54.
55.
56.
57.
58.
59.
60.
61.

254 Ga. at 581, 331 S.E.2d at 524-25.
Id., 331 S.E.2d at 525.
Id.
Id. at 583, 331 S.E.2d at 526.
GA. Sup. CT. R. 45.
254 Ga. at 584, 331 S.E.2d at 527.
Id. at 585, 331 S.E.2d at 527.
Id., 331 S.E.2d at 528.
Id. at 586 n.10, 331 S.E.2d at 528 n.10.
Id. at 586, 331 S.E.2d at 528 (Smith, J., dissenting).
177 Ga. App. 462, 339 S.E.2d 742 (1986).
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for summary judgment because the statute of limitations barred the action. 2 The court of appeals affirmed, because in Georgia the cause of action for legal malpractice arises immediately upon the commission of the
wrongful act." Thus, Georgia continues to adhere to a rule that can
hardly be justified in light of the Bar's claim to be a profession rather
than a trade. The better rule, of course, is that the statute does not begin
to run until the client learns of the misconduct. The Georgia courts recognize that fraud tolls the statute." Mere fraudulent concealment, however,
is not sufficient for this purpose."
In Johnston v. Ruppert,6 the court of appeals reversed summary judgment in favor of a lawyer. The lawyer represented a client in connection
with a claim against the Georgia Power Company for the death of the
client's son. The lawyer prepared the settlement. The client's signature
on the settlement agreement was allegedly forged. Subsequently, the client executed a 'release agreement' prepared by the lawyer for which the
client received three thousand dollars as consideration. 7 The court based
its summary judgment in favor of the lawyer on the release.6
The client contended that the release was ambiguous and, therefore,
parol evidence concerning the intention of the parties was admissible.
The court agreed that the document was ambiguous concerning the identity of the party or parties intended to be released." Consequently, there
was a question of fact concerning whether the document was intended to
release the attorney.7 0
II. INEFFECTIvE ASSISTANCE OF COUNSEL
Ineffective assistance of counsel is to the criminal case what negligence
is to the civil case. The same principle governs in both situations. In the
criminal case, all significant decisions must be made "in the exercise of
reasonable professional judgment." ' Likewise, in the civil case, a lawyer
will not be liable for negligence for decisions made in the exercise of rea62. Id. at 462-63, 339 S.E.2d at 743.
63. 177 Ga. App. at 463, 339 S.E.2d at 743 (quoting Riddle v. Driebe, 153 Ga. App. 276,
280, 265 S.E.2d 92, 95 (1980)).
64. Id. (quoting Peppers v. Siefferman, 166 Ga. App. 389, 389, 304 S.E.2d 511, 512
(1983).
65. Id., 339 S.E.2d at 743-44.
66. 177 Ga. App. 883, 341 S.E.2d 293 (1986).
67. Id. at 883, 341 S.E.2d at 293-94.
68. Id., 341 S.E.2d at 294.
69. Id.
70. Id. at 884, 341 S.E.2d at 294.
7i. Gabier v. State, 177 Ga. App. 3, 6, 338 S.E.2d 469, 471 (1985).
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sonable professional judgment.7"
The principle reflects the fact that a trial is a complex proceeding in
which tactical decisions are the product of intangible, as well as tangible,
factors. Consequently, the reasonableness of counsel's performance must
be "considered in light of the totality of the circumstances, viewed from
counsel's perspective at the time of trial, thereby eliminating the possible
distortions of hindsight analysis. ' 73 It is not surprising, then, that a claim
of ineffective counsel seldom succeeds, as indicated by the fact that none
the
prevailed during the survey period. There were five cases in which
74
affirmed.
were
convictions
the
five
all
in
and
alleged,
was
error
Rulings of the United States Supreme Court are relevant to the issue of
ineffective assistance of counsel, because a criminal defendant is entitled
to rights under the United States and Georgia Constitutions. Presumably,
the states can be more stringent in their use of standards measuring the
effective assistance of counsel than the United States Supreme Court
commands, but not less. The Georgia Supreme Court recognized this fact
in Brogdon v. State,75 in which the court stated that it would follow the
Supreme Court's two-prong test, laid down in Strickland v. Washington,7 6 to determine whether there has been actual ineffective assistance of
counsel. "The defendant must show both that counsel's performance was
deficient and that this deficiency prejudiced the defense. '77 In Strickland, the Supreme Court approved the "reasonably effective assistance"
standard. 78 "Thus, counsel's performance will not be found to be deficient
if it falls within the range of 'reasonably effective assistance.' "9
That is the theoretical standard. But the determination of reasonably
effective assistance, of course, is a subjective not an objective standard.
As a practical matter, one can assume that if the evidence of a defendant's guilt is clear beyond a reasonable doubt, it will be very difficult to
prove the absence of reasonably effective assistance. Nor is this necessarily bad. There are very few trials in which all lawyers would employ the
same tactics, and when the verdict goes against the defendant, there is
always a basis for alleging that the lawyer erred. The defendant is entitled to a fair trial, not a perfect one, and only when his counsel's conduct
72.
73.
74.
S.E.2d
State,
S.E.2d
75.
76.
77.
78.
79.

See supra Section I.B.
Gabler, 177 Ga. App. at 6, 338 S.E.2d at 471.
Brogdon v. State, 255 Ga. 64, 335 S.E.2d 383 (1985); Ford v. State, 255 Ga. 81, 335
567 (1985) (death penalty case); Gabler, 177 Ga. App. 3, 338 S.E.2d 469; Goss v.
177 Ga. App. 108, 338 S.E.2d 535 (1985); McCloud v. State, 174 Ga. App. 672, 331
54 (1985).
255 Ga. 64, 335 S.E.2d 383 (1985).
466 U.S. 668 (1984).
255 Ga. at 67, 335 S.E.2d at 386.
466 U.S. at 687.
255 Ga. at 68, 335 S.E.2d at 386.
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results in an unfair trial should a claim of ineffective assistance of counsel
succeed.
III. CONFLICTS OF INTEREST

The Georgia Supreme Court decided two cases concerning conflicts of
interest by public lawyers, both of which can be characterized as decisions
based on expediency rather than principle. In Georgia State Board of
Pharmacy v. Lovvorn, 80 the court held, in a four to three decision, that a
member of the state legislature can represent a client before a state administrative agency when he does not charge a fee for the services
rendered.81
The legislator in question was Thomas B. Murphy, Speaker of the
House of Representatives of Georgia, who was representing a constituent
before the Georgia State Board of Pharmacy for alleged violation of pharmacy and drug laws. He did not charge the client a fee.82 The majority
opinion distinguished Georgia Department of Human Resources v. Sistrunk,83 which held that "the Constitution prohibits a legislator from representing a client, for his own financial gain, in any civil transaction or
matter wherein the State of Georgia shall be an opposing party.""
The court, in Lovvorn, declined to extend Sistrunk because "the Constitution does not prohibit a lawyer/legislator from using his legislative
office to serve his or her constituents where no fee is paid." 8 In his strong
dissent, Presiding Justice Marshall did not deal with the constitutional
issue, but instead relied on the court's supervisory power to regulate the
practice of law. 86 Justice Marshall said:
We need not determine whether Speaker Murphy, as Representative, is
acting consistently with his duties as a public officer and servant and
trustee of the people. Instead, in the exercise of our general supervisory
powers over the Bar and the practice of law, we should hold that as attorney, he must be disqualified from representing Lovvorn before the
Georgia State Board of Pharmacy. This is so because his oath as public
officer lays upon him a heavy impediment which severely diminishes his
ability, as attorney in this case "'always [to] act in a manner consistent
with the best interests of his client.'""
80.
81.

255 Ga. 259, 336 S.E.2d 238 (1985).
Id. at 259-60, 336 S.E.2d at 238-39.

82.
83.
84.
85.
86.
87 .

Id. at 260, 336 S.E.2d at 238-39.
249 Ga. 543, 291 S.E.2d 524 (1982).
Id. at 547, 291 S.E.2d at 529, quoted in 255 Ga. at 260, 336 S.E.2d at 241.
255 Ga. at 260, 336 S.E.2d at 239 (footnote omitted).
Id. at 263, 336 S.E.2d at 241 (Marshall, J., dissenting).
1d. (emphasis in original) (footnote omitted).
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Only two comments need be made. First, the absence of a fee as a justification for the ruling is a skillful use of a fiction. The danger of the fiction is that the absence of a fee for the legislator, as lawyer, does not
preclude reward for the lawyer as a legislator, who will be a candidate for
elective office. Second, neither the majority, nor the dissent, mentioned
the real danger of the decision-its threat to the integrity of the administrative process. If the supreme court could not stand up to the Speaker of
the House, is it reasonable to assume that a state administrative agency,
confronted by him in his role of advocate, will?
The second case concerning a public lawyer, Thompson v. State,88 is
less egregious than Lovorn, but further reaching. An attorney, Altman,
was appointed to represent an indigent defendant in Thomas County who
was accused of selling a noncontrolled substance as a controlled substance
in violation of Official Code of Georgia Annotated section 16-13-30.1.89
Altman moved to withdraw as counsel for the accused because an associate in his firm held the part-time position of Solicitor for the State Court
of Thomas County.' 0 In so moving, Altman relied upon an informal opinion issued by the Office of General Counsel for the State Bar, that representation of an accused by a "part-time state court solicitor in a criminal
case in superior court violates standard 35 of Bar Rule 4-102. '"91 The superior court denied the motion, holding that'Altman was neither disqualified nor in violation of any disciplinary rule.92
The supreme court agreed with the superior court and declined to impose a per se rule of disqualification for lawyers who are part-time solicitors.' Instead, the court held that there must be an actual conflict of
interest in these circumstances." The court candidly admitted that the
reason for its decision was the need for part-time solicitors. The court
said:
In rendering its opinion of disqualification the State Bar relied on a substantial number of ethics opinions from other jurisdictions which tend to
support the opinion. We do not quarrel with the concerns expressed in
any of these opinions. They are valid concerns. Our position is pragmatic.
Until the need for part-time solicitors is eliminated through means beyond our control, we decline to adopt a per se rule but require a case-bycase approach in which an actual conflict of interest must be shown. 6
88. 254 Ga. 393, 330 S.E.2d 348 (1985).
89. Id. at 393-94, 330 S.E.2d at 349. See O.C.G.A. § 16-13-30.1 (1984).
90. 254 Ga. at 395, 330 S.E.2d at 350.
91. Id. See GEoRGIA BAR RULES, Standard 35.
92. 254 Ga. at 395-96, 330 S.E.2d at 351.
93. ld. at 396, 330 S.E.2d at 351.
94. Id. at 396-97, 330 S.E.2d at 351.
95. Id. at 397, 330 S.E.2d at 351-52 (footnote omitted).
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Justice Weltner dissented." His view was that the State of Georgia retains one member of a law firm to represent it in a court created by the
State, while another member of the firm represents adverse parties in
other courts created by the State. He relied on the proposition that a law
nor
firm can neither represent adversary parties in contested proceedings,
7
act for and against the same client, even in unrelated matters.
A more common situation-an allegation of conflict of interest in civil
litigation by a former client-was the subject of Summerlin v. Johnson."
In Summerlin, a personal injury action, the partner of a plaintiff's lawyer
had formerly represented defendant on a driving under the influence
(DUI) charge. Plaintiff in the present action 'sought punitive damages.
Under Georgia law, evidence of a prior DUI conviction is admissible on
the issue of punitive damages.9 The court of appeals, in a lengthy opinion, reversed the trial court's denial of a motion to disqualify the law firm
representing plaintiff.100 The court made it clear that, in Georgia, when a
former client seeks to disqualify a lawyer, the 'substantial relationship'
test controls." Once a plaintiff establishes a substantial relationship between former and subsequent proceedings, disqualification follows because an irrebuttable presumption arises that the client disclosed confidences in the former representation which would bear on the subsequent
representation. 102

The court had no difficulty in finding the requisite relationship between defendant's plea of guilty for the offense of DUI in the former action, and the subsequent civil suit in which DUI could be proved in support of punitive damages. The court was not impressed with plaintiff's
contention that the plea of DUI was a matter of public record not involving confidences of the former client.10 8
The court's real concern, and properly so, was the lawyer's duty of loyalty to the client, which continues even after the representation has concluded.w Thus, the court held that "having assisted and advised Summerlin to plead guilty to DUI, the same attorney or his partner should
not be allowed, over his objection, to later use that plea against him in a
punitive measure on behalf of another."' 0 5
On motion for rehearing, the court rejected the solution proffered by
96. Id., 330 S.E.2d at 352
97. Id. at 398, 330 S.E.2d
98. 176 Ga. App. 336, 335
99. Id. at 336, 335 S.E.2d
100. Id. at 341, 335 S.E.2d
101. Id. at 337, 335 S.E.2d
102. Id. at 338, 335 S.E.2d
103. Id. at 339, 335 S.E.2d
104. Id.
105. Id. at 341, 335 S.E.2d

(Weltner, J., dissenting).
at 352.
S.E.2d 879 (1985).
at 880.
at 883.
at 880.
at 881.
at 882.
at 883.
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plaintiff-a bifurcated trial, separating the issue of punitive damages
from the issue of liability. 10 This solution, of course, misses the real point
of the ruling. The former representation placed the lawyer on the horns
of a dilemma. He could not properly represent his present client without
proving the DUI, and he could not prove the DUI without breaching his
duty of loyalty to his former client. As the court said, "it would be hard
to see how he devotes himself. . . to his new client's (the plaintiff's) interest while remaining completely loyal to his former client (the
10 7
defendant).
In Southern Shipping Co. v. Oceans International Corp., 8 the trial
court disqualified a lawyer who was a necessary witness. The court of appeals determined that the trial court gave no consideration to a Georgia
statute dealing with the issue of attorneys as witnesses for and against
their client.'0 9 The statute is Official Code of Georgia Annotated section
24-9-25,110 which reads as follows:
No attorney shall be competent or compellable to testify for or against
his client to any matter or thing, the knowledge of which he may have
acquired from his client by virtue of his employment as attorney or by
reason of the anticipated employment of him as attorney. However, an
attorney shall be both competent and compellable to testify for or
against his client as to any matter or thing, the knowledge of which he
may have acquired in any other manner."'
The court reversed the disqualification order and remanded for consideration in light of the statute."'
Castell v.Kempl" concerned an application for immediate review of a
trial court's order disqualifying a lawyer. The facts were unusual. The
lawyer's client filed a 'petition for writ of habeas corpus alleging, inter
alia, ineffective assistance of counsel. The lawyer whose ineffectiveness
client-petitioner alleged represented petitioner in the habeas corpus proceeding." 4 The court granted the state's motion to disqualify. The trial
court's order relied on the Georgia Code of Professional Responsibility;
specifically canon 5,'15 ethical consideration 5-9,116 ethical consideration
106.
107.
108.
109.
110.
111.
112.
113.
114.
115.

Id. at 342, 335 S.E.2d at 883.
Id., 335 S.E.2d at 884.
174 Ga. App. 91, 329 S.E.2d 263 (1985).
Id. at 93, 329 S.E.2d at 265; see O.C.G.A.
O.C.G.A. § 24-9-25 (1982).
Id.
174 Ga. App. at 94, 329 S.E.2d at 265.
254 Ga. 556, 331 S.E.2d 528 (1985).
Id. at 556, 331 S.E.2d at 529.
GEORGIA BAR RULES, Canon 5.
116. GEORGIA BAR RULES, EC 5-9.

§ 24-9-25 (1982).
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5-10,11 and directory rule 5-102.8 Significantly, the trial court said that
"[t]he rules of the Code of Professional Responsibility do have the effect
of law." " The supreme court denied the application for interlocutory
appeal.' 2"

IV.

DISCIPLINARY MATTERS

The primary purpose of rules of ethics is to provide a basis for lawyer
discipline. Georgia is apparently unique in that, in addition to the Code
of Professional Responsibility, the Georgia Supreme Court has promulgated Standards of Conduct for the breach of which lawyers may be disciplined. 2 ' The office responsible for enforcing the standards is the Office
of State Bar Counsel, which screens complaints and refers them to the
State Disciplinary Board for investigation and trial. The results22 are then
1
submitted to the Georgia Supreme Court for final disposition.
In 1986, the supreme court approved an amendment to the Rules and
Regulations of the State Bar of Georgia that reorganized the State Disciplinary Board. 2 ' Formerly, the Disciplinary Board investigated complaints, reviewed findings, and issued advisory opinions. The new rules
divide the Board into two panels, the Investigative Panel and the Review
124
Panel, and create a new board, the Formal Advisory Opinion Board.
The major change is the creation of the Formal Advisory Opinion Board,
which means that the State Bar will now have a board devoted exclusively to rendering ethics opinions to aid Georgia lawyers who have questions of legal ethics.
The change in procedure presents an opportunity for a public expression of gratitude to the lawyers who have dedicated their time and conscientious effort to a thankless task-passing judgment on their peers. It is
not an easy job, but it is an enormously important one, fulfilled with
neither recognition nor plaudits. The members of the Bar, and the people
of Georgia, owe these lawyers a debt of gratitude.
A word of appreciation should also go to William P. Smith III, General
Counsel of the State Bar, and his staff,"2" for the splendid job they do for
the Bar. Any lawyer who has a question about ethics is free to call the
General Counsel's Office for assistance and an informal opinion. The ex117.

GEORGIA BAR RULES,

118.
119.
120.
121.
122.
123.

254 Ga. at 557, 331 S.E.2d at 529. See GEORGIA BAR RULES, DR 5-102.
254 Ga. at 558, 331 S.E.2d at 530.
Id.

124.

125.

EC 5-10.

GEORGIA BAR RULES, Rule 4-102.

Id., Rule 4-204.
255 Ga. 866-68 (1986).
GEORGIA BAR RULES, Rule 4-102.
Bridget Bagley, Viola Drew, Melody Henick, George Hibbs, and Joe David Jackson.
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pertise of that office serves the Bar well, and lawyers should not be reluctant to make use of it.
As usual, the disciplinary cases this year are neither very interesting
nor enlightening. This is because conduct that results in discipline is a
product of character, not intellect. The morally weak, like the poor, will
always be with us,12 6 and it is well to take note of the Bar's efforts to
remove their names from the rolls of the profession.
Of the sixteen disciplinary cases reported during the survey period, six
resulted in disbarment for conviction of a crime involving moral turpitude.12 7 The sanction of disbarment, however, is not limited to cases of
conviction. Four other cases, all concerning, inter alia, a violation of standard 412 resulted in disbarment.12 9 Standard 4 provides as follows: "A
lawyer shall not engage in professional conduct involving dishonesty,
fraud, deceit, or wilful misrepresentation.' 3 There were also disciplinary
cases concerning lesser sanctions.13 1 The most interesting of these cases is
3 2 because of the defenses raised by the accused.
In re Harrison,1
In Harrison,the daughter of the deceased employee hired a lawyer to
qualify in her stead as the administrator of her mother's estate.'3 3 As administrator, the lawyer "converted [the funds of the estate] to his own
use either directly or after commingling with his personal funds and those
of his law firm."'' 3 The formal complaint was in two counts.3 6 Count one
alleged a violation of standard 4, 13 which prohibits professional conduct
involving dishonesty, fraud, deceit, or willful misrepresentation; standard
126. Cf. Matthew 26:11.
127. In re Betts, 255 Ga. 518, 342 S.E.2d 467 (1986) (forgery); In re Jones, 255 Ga. 208,
338 S.E.2d 282 (1985) (plea of guilty, no crime specified); In re Hill, 254 Ga. 696, 335 S.E.2d
872 (1985) (assisting client in evading income taxes by use of fraudulent tax shelters, two
lawyers); In re Kermish, 254 Ga. 300, 328 S.E.2d 736 (1985) (drug violations); In re Logan,
254 Ga. 350, 331 S.E.2d 880 (1985) (grand theft and larceny); In re Holland, 254 Ga. 365,
331 S.E.2d 881 (1985) (false swearing).
128. GEORGIA BAR RULES, Standard 4.
129. In re Harrison, 255 Ga. 77, 335 S.E.2d 564 (1985); In re Barge, 255 Ga. 177, 336
S.E.2d 252 (1985) (settling case without notifying or paying client); In re Bray, 254 Ga. 385,
330 S.E.2d 93 (1985) (failing to file divorce action and lying to client); In re Gaskill, 254 Ga.
518, 332 S.E.2d 654 (1985) (number of client complaints; failure to account to client for
funds in excess of $50,000).
130. GEORGIA BAR RULES, Standard 4.
131. E.g. In re Schumacher, 254 Ga. 364, 329 S.E.2d 499 (1985) (indefinite suspension);
In re Lovell, 255 Ga. 266, 336 S.E.2d 573 (1985) (suspension for twelve months); In re
Boyce, 254 Ga. 727, 334 S.E.2d 311 (1985) (six month suspension); In re Young, 254 Ga. 645,
333 S.E.2d 583 (1985) (six month suspension).
132. 255 Ga. 77, 335 S.E.2d 564 (1985).
133. Id. at 77, 335 S.E.2d at 565.
134. Id. at 78, 335 S.E.2d at 565.
135. Id.
136. GEORGIA BAR RULES, Standard 4.
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61,137 requiring a lawyer promptly to notify his client of the receipt of
client funds, and promptly to deliver the same; standard 63,138 requiring
the lawyer to maintain complete records and promptly render appropriate accounts to the client regarding the funds; and standard 65,'13 prohibiting a lawyer from commingling client funds with his own.1 0 Count two
alleged a violation of standard 4,1M and standard 65.4' The lawyer's defense was "that he [was] not subject to discipline because he acted in his
capacity as an administrator, not as an attorney. 1 43
In Harrison,the supreme court adopted the Disciplinary Board's opinion that held that the violations of standards 61, 63, and 65 alleged in
court require an attorney-client relationship, but that the violations of
standards 4 and 65 alleged in count two do not.1 4 ' The board then held
that defendant had an attorney-client relationship with the estate. 4 6 The
board also held that standard 4 does not require an attorney-client relationship, but that standard 65 applied to the lawyer in his fiduciary ca7
46
pacity as administrator of the estate.1 The lawyer was disbarred.4
The opinion does not discuss the relationship of the daughter who employed the lawyer, but it seems clear that an attorney-client relationship
existed between the two. Apparently, the obstacle to following this route
was that the rules speak in terms of duties to the client, and it is not clear
whether the lawyer, as administrator, owed this duty to the daughter. If,
however, this had been a civil action against the lawyer for malpractice,
the court would almost surely have recognized a cause of action by the
daughter in her personal capacity as a client.
V.

JUDICIAL ETHICS

Rules of ethics for both lawyers and judges can be constraints on the
exercise of power; a point that is more clear in the case of judges than
lawyers. Three cases during the survey period demonstrate this point.
In Delta Air Lines v. McDaniel,"8 the issue was whether a member of
the State Board of Workers' Compensation should have disqualified him137.
138.
139.
140.

Id.,
Id.,
Id.,
255

141.

GEORGIA BAR RULES,

142.
143.
144.
145.
146.
147.
148.

Id., Standard 65.
255 Ga. at 81, 335 S.E.2d at 567.
Id. at 77-81, 335 S.E.2d at 565-67.
Id. at 79, 335 S.E.2d at 566.
Id. at 78, 335 S.E.2d at 565.
Id. at 78-81, 335 S.E.2d at 565-67.
176 Ga. App. 523, 336 S.E.2d 610 (1985).

Standard 61.
Standard 63.
Standard 65.
Ga. at 78, 335 S.E.2d at 565.

Standard 4.
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self because he was the father-in-law of the attorney for the workers'
compensation claimant. The director did not disqualify himself and failed
to inform the parties of his relationship to the attorney."" The court of
appeals, applying the Judicial Code of Ethics, held that the directors of
the board are subject to the Code of Judicial Conduct, and that the Code
requires a judge to disclose to parties his relationship to an attorney.'"0
The court relied on Judicial Qualifications Commission Opinion 66,151
in holding that the Judicial Code applied. 52 The Commission held that
the Code does not except directors of the Board.158 The Code states: "Anyone, whether or not a lawyer, who is an officer of a judicial system performing judicial functions, including an officer such as a referee in bankruptcy, special master, court commissioner, or magistrate, is a judge for
the purpose of this Code."'"
Two cases concerned the contempt power of a judge. In re Bergin'"
concerned a conviction of a lawyer for criminal contempt for failure to
appear in court to defend his client. The sentence was confinement for
seventy-two hours in the county jail and a $500 fine. In affirming the conviction, the court of appeals used the clearly erroneous standard. " The
Georgia Supreme Court reversed, holding that, in a case for criminal contempt, the standard of review is the reasonable doubt standard. 5 7 "A rational trier of fact must have been able to find the essential elements of
the crime beyond a reasonable doubt."'" The court remanded the case to
the court of appeals for reconsideration.'5
In Strayhorn v.Staley,160 the lawyer appeared before the court to enter
a guilty plea for his client, and when the court denied the attorney's request "that his client be permitted to pay his fine 'ininstallments, [the
lawyer] turned to his client and commented, '[wihat a bitch.' "161 His explanation to the court was that he was referring to the situation, rather
than the judge. Nevertheless, the court admonished him for using foul
149.
150.
(1985).
151.
152.
153.
154.
155.
156.
157.
158.
159.
160.
161.

Id. at 524, 336 S.E.2d at 611.
Id. at 523-24, 336 S.E.2d at 611-12; see Op. Judicial Qualifications Comm'n No. 66
Op. Judicial Qualifications Comm'n No. 66 (1985).
176 Ga. App. at 524, 336 S.E.2d at 611.
Id. at 523, 336 S.E.2d at 611.
GA. CODE OF JUDICIAL CONDUCT, Canon 7.
255 Ga. 429, 341 S.E.2d 8 (1986).
In re Bergin, 176 Ga. App. 52, 335 S.E.2d 132 (1985).
255 Ga. at 429, 341 S.E.2d at 8.
Id.
Id.
177 Ga. App. 458, 339 S.E.2d 740 (1986).
Id. at 458, 339 S.E.2d at 740.
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language. 26 "Two days later, [the judge] issued a notice of hearing and
order to show cause why [he] 'should not [be held in] contempt
..
' "6 The judge refused to disqualify herself and entered a judgment
6
of contempt.' '
The court of appeals reversed.'" A judge may act immediately to punish a contempt if it is committed in his or her presence. The judge in this
case did not do so. When a judge is personally involved in the contempt,
the best practice is for the judge to recuse himself or herself and to ask a
fellow judge to hold the contempt hearing.'"

162.
163.
164.
165.
166.

Id.
Id., 339 S.E.2d at 741.
Id.
Id. at 460, 339 S.E.2d at 742.
Id. at 459-60, 339 S.E.2d at 741.

