Insurance
by Maximilian A. Pock*
Georgia appellate courts decided no fewer than 125 cases dealing with
insurance law in a substantive, procedural, or evidentiary integument
during the survey period. Space constraints necessarily compel greater selectivity and even randomness in discussing these cases than was evident
in years past.
I.

ACcIDENTAL INJURY

During a barroom altercation, Robert killed Gary with several rounds
from his automatic. "[A]s [Gary] toppled over his gun also discharged,
wounding his wife in the stomach." 1 Robert carried an 'All-in-one' floater
policy that covered his legil liability resulting from an accident or incident defined in the 'Newspeak' of the 'Plain English' policy as
"[alnything that causes property damage, personal injury or death without you expecting or intending it. If you could've expected the result,
you're not covered."' The court in Brown v. St. Paul Fire & Marine Insurance Co.3 held that the exclusion plainly applied to Gary's death because Robert admitted that he intended to shoot and injure Gary.4 The
injury to Gary's wife, however, may have been the unintentional result of
an intentional act. The mere fact that the general risk of a third party
being injured in a shoot-out may be appreciable is not enough to trigger
the exclusion. There has to be a substantialcertainty that the intentional
act against Gary would visit such consequences upon the third party.
The issue of substantial certainty raised a jury question and, thus, with* Professor of Law, National Law Center, The George Washington University. University
of Iowa (J.D., 1958); University of Michigan (S.J.D., 1962); Associate Professor of Law, Emory University (1961-1965). Member, State Bar of Georgia.
1. Brown v. St. Paul Fire & Marine Ins. Co., 177 Ga. App. 215, 338 S.E.2d 721 (1985).
2. Id. at 216, 338 S.E.2d at 722 (quoting the policy's terms).
3. 177 Ga. App. 215, 338 S.E.2d 721 (1985).
4. Id. at 216, 338 S.E.2d at 723.

5. Id.
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stood disposition by directed verdict.'
II.

APPLICATION:

MATERIAL MISREPRESENTATION BY APPLICANT

The vice president and underwriter for an insurer testified that an insured's misrepresentation concerning the existence of dysphagia, a disorder causing difficulty in swallowing, was material to the risk of life insurance. Disclosure of the truth would have influenced his employer and any
prudent insurer in determining whether to accept that risk.7 Was the vice

president competent to so testify in light of LaCount v. United Insurance
Co. of America?8 In LaCount, the court declared that an insurer's vice
president and underwriter is not competent to testify that he personally
would not have caused a policy to issue had he known the truth.9
In Sanders v. Southern Farm Bureau Life Insurance Co.,10 the court
corrected the somewhat confusing language of LaCount by holding that a
vice president of underwriting was indeed competent, by virtue of position and experience, to testify regarding the underwriting practices of his
employer and of the insurance industry."1 The court in LaCount mistakenly had characterized the witness as incompetent when it meant and
actually held that the testimony of the witness was incompetent, because
the testimony related what the witness1 2 would have done personally had
he been in the position of the insurer.
III. BINDERS
In Dunham v. Grange Mutual Casualty Co.,13 the insured's original
motor vehicle policy provided $5,000 in personal injury protection (PIP)
coverage. Prior to the renewal date the insured's agent requested that the
policy be renewed 'as is.' Shortly thereafter a driver of one of the insured's trucks died in an accident. Four days after his death the insurer
issued a predated policy that mistakenly included $50,000 in PIP benefits. After the insured's agent pointed out the error, the insurer reissued
the policy in accordance with the binder.1 4 The court of appeals held that
the policy including the $50,000 in PIP coverage was not the controlling
6.

Id.

7. Sanders v. Southern Farm Bureau Life Ins. Co., 174 Ga. App. 888, 889, 332 S.E.2d
33, 34
8.
9.
10.
11.
12.
13.
14.

(1985).
138 Ga. App. 476, 226 S.E.2d 307 (1976).
Id. at 478, 266 S.E.2d at 309.
174 Ga. App. 888, 332 S.E.2d 33 (1985).
Id. at 889, 332 S.E.2d at 34.
Id.
176 Ga. App. 263, 335 S.E.2d 666 (1985).
Id. at 264, 335 S.E.2d at 666.
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document. The insurance contract in effect when the insured's driver died
controlled in the case.'0 This was the binder that incorporated only the
$5,000 PIP benefits of the previous policy it renewed.' s
The Official Code of Georgia Annotated provides in relevant part that
binders "shall be deemed to include all the usual terms of the policy as
to which the binder was given together with any applicable endorsements
that are designated in the binder,
except as superseded by the clear and
7
express terms of the binder.'

In InternationalIndemnity Co. v. McKeever,'$ the insured struck and
killed his nephew on the same day that the insurer issued the insured an
automobile liability insurance binder. The policy, which was subsequently
delivered, contained a separate endorsement that excluded from coverage
"any resident ... member of [the insured's] household."1 The court rejected the insurer's contention that the exclusionary endorsement was
dispositive of the case. As in the previous case, the only issue presented
was what insurance was in effect at the time of death. This was the
binder that, though temporary, sketchy, and informal, was nonetheless a
contract and contained terms that were capable of delineation with the
aid of the code. Because the binder did not designate any applicable endorsements with regard to the insurance it provided, the 'usual' policy
provisions controlled the extent of coverage.2 0 'Usual' coverage provisions
in the policy extend protection to any person to whom the insured shall
become obligated for damages. Even if one concedes that a separate endorsement that excludes certain resident family members from coverage
is 'usual,' it cannot be deemed part of the temporary insurance contract
because it was not an endorsement "designated in the binder."'"
IV.

CANCELLATION AND NONRENEWAL

To cancel insurance policies, the insurer generally has to give at least a
thirty day notice in writing and tender to the insured the unearned premium within fifteen days of the notice.2 2 The court's reasoning in Alexan15. Id.
16. The court did not discuss reformation, the equitable remedy that would commend
itself as a last resort in a situation of this kind. See Id.
17. O.C.G.A. § 33-24-33(a) (1982) (emphasis added).
18. 174 Ga. App. 871, 331 S.E.2d 909 (1985).
19. Id. at 871, 331 S.E.2d at 909 (quoting the policy's terms).
20. Id. at 873, 331 S.E.2d at 910.
21.
Id. (construing O.C.G.A. § 33-24-33(a) (1982)). It seems that if the exclusion had
been part of the coverage provisions of the policy, rather than part of a special endorsement,
the court would have read the exclusion into the binder. Id.
22. O.C.G.A. § 33-24-44 (Supp. 1986) (amending O.C.G.A. § 33-24-44 (1982)) (the 1986
amendment requires tender of unearned premiums on or before the date of cancellation).
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der Underwriters General Agency, Inc. v. Lovett,"3 shows that, unless an
insurer strictly complies with the statute, this procedure can work with
the precision of a guillotine in cutting off the insurer's right to claim that
it has cancelled a policy. " After giving written notice of cancellation to
the insured, the insurer waited more than fifteen days before it 'tendered'
the unearned premium by the simple expedient of crediting the brokerage
account of the agent who had originally procured the policy." The court
held that this simply would not suffice as a 'tender. 2 Hence, the policy
continued in force for the original one year period.27 When the insurer,
who held the mistaken belief that the policy had been cancelled, failed to
give notice of nonrenewal within thirty days of the policy's original expiration date, the insurer found to its surprise that the policy had been
automatically renewed for an additional one year period."
V.

COMMON CARRIER

Can an insurer of a common carrier avoid liability on the grounds that
the insured failed to forward suit papers and did not comply with other
aspects of the standard cooperation clause that was an express condition
precedent to liability under the policy? The court in Seawheels, Inc. v.
Bankers & Shippers Insurance Co.2' answered this question in the negative. The Official Code of Georgia Annotated mandates that the Georgia
Public Service Commission either require the posting of a bond with provisions and limitations prescribed by the Commission, or, in its discretion, allow the common carrier to file a policy of indemnity insurance in
lieu of such bond. 0 Since the Code declares that "such bonds shall be for
the benefit of and subject to action thereon by any person who shall sustain actionable injury or loss protected thereby,"' 1 it follows that the indemnity policies, allowed in substitution for prescribed bonds, may not
dilute the protection such bonds are intended to afford by recourse to
such common escape mechanisms as cooperation clauses.

23.

177 Ga. App. 262, 339 S.E.2d 368 (1985).

24. Id. at 264-65, 339 S.E.2d at 371.
25. Id. at 263, 339 S.E.2d at 369.
26. Id. at 264-65, 339 S.E.2d at 371.
27. Id.
28. Id. (construing O.C.G.A. § 33-24-45(e) (Supp. 1986)).
29.

175 Ga. App. 528, 333 S.E.2d 650 (1985).

30. O.C.G.A. § 46-7-12 (1982).
31. Id. § 46-7-12(b).
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VI.

CREDIT LIFE, ACCIDENT AND SICKNESS INSURANCE

In Robinson v. Volunteer State Life Insurance Co.,8 2 the court held
that the failure of a credit health and accident insurer to deliver to the
borrower either an individual policy or, in the case of group insurance, a
participation certificate, prevents that insurer from relying on exclusions
of which the insured borrower has no notice.33 Notice of the coverage limitations contained in individual policies or participation certificates is
meant for the protection of the borrower as it affords an opportunity to
seek coverage by alternative means.34 It follows that the requirement for
notice applies even in situations in which the lender carried a blanket
credit health and accident policy which: (1) automatically extended to all
borrowers without requiring them to apply for any insurance; (2) provided for premiums which were based upon the amount of loans outstanding and not of any specific loan; and (3) required the lender and not
the borrower to pay the premiums.35
VII.

A.

DEFINITIONS:

"Arising Out of.

.

CONSTRUCTION AND INTERPRETATION

. the Use"

Weeks v. Auto-Owners Insurance Co." presents a cultural pastiche
that has the uncomfortable edge of current reality about it. A group of

pleasure seekers drove in a truck to a bar in order to arrange for the
purchase of marijuana. One of the passengers exited the truck in the
parking lot of the bar to consummate the purchase. Instead, after exiting
the truck, he got into an argument with his 'contact.' The contact pulled
out a gun and fired two shots at him. One of the shots entered the truck
and struck the driver who had remained seated while this business drama
unfolded.37 The court denied that the injury arose out of the use of the
truck.38 Presence in the vehicle, a pure time-space relationship between
the use of a vehicle and the discharge of a firearm, is itself irrelevant
unless the relationship between the two events, although not strictly synonymous with proximate cause, makes it more likely that the latter
would grow out of the former.3 9
Two more 'use' cases illustrate that the parameters in this elusive area
32.
33.
34.
35.
36.
37.
38.
39.

175 Ga. App. 292, 333 S.E.2d 171 (1985).
Id. at 294, 333 S.E.2d at 172.
Id.
Id. at 293-94, 333 S.E.2d at 172.
175 Ga. App. 725, 334 S.E.2d 325 (1985).
Id. at 725, 334 S.E.2d at 326.
Id. ai. 726, 554 S.E.2d at 326.
Id. at 725, 334 S.E.2d at 326.
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of construction are not too constraining. In the first, Georgia Farm Bureau Mutual Insurance Co. v. Greene," a nine year old girl was severely
injured by a truck that struck her as she attempted to cross the highway
after exiting a school bus, which had stopped to let her and other children
off.4 ' The court held that her injuries arose out of the 'ownership, maintenance, or use' of the school bus and skewered as specious the insurer's
contention that the 'use' had terminated as soon as the child was unloaded in a 'safe place,' to wit, the area beside the highway. 42 In the second case, Kicklighter v. Allstate Insurance Co., 43 a defective Coleman
lantern that was used in a Ford Econoline Van started a fire. The fire
injured the insured, who was asleep in the van at the time. The court held
that these facts qualified as an "accident arising out of the operation,
4
maintenance or use of a motor vehicle as a vehicle,""1
because "the insured vehicle was one which was equipped to ... provide a place of shelter and for eating and sleeping occasionally
when it was not being used
45
strictly as a conveyance at the moment."'
B.

Charges that Result from Injury or Sickness

In Reuss v. Time Insurance Co.," the insured elected to undergo a
sterilization procedure known as a vasectomy. Subsequently, in order to
restore fertility, he elected to undergo a vasovasostomy, a surgical procedure designed to reverse the vasectomy. His health insurance policy provided in pertinent parts that "feixpense incurred due to sterilization will
be covered"'47 and that the insurer "agrees to pay you for Covered
Charges which result from injury or sickness based on policy provisions." 8 "Covered Charges" were further defined as medical services,
treatment, and expenses which "must be usual, customary and necessary."4 The court held that the insurer had to pay for the vasectomy but
not for vasovasostomy because the former was an elective procedure specifically within the purview of the policy, while the latter was an elective
procedure excluded from the policy because it did not result from injury
40.
41.
42.
43.
44.
45.
46.
47.

174 Ga. App. 120, 329 S.E.2d 204 (1985).
Id. at 121, 329 S.E.2d at 205.
Id. at 123-24, 329 S.E.2d at 207-08.
175 Ga. App. 586, 333 S.E.2d 670 (1985).
Id. at 587, 333 S.E.2d at 671 (quoting the policy's terms).
Id. at 591, 333 S.E.2d at 674.
177 Ga. App. 672, 340 S.E.2d 625 (1986).
Id. at 672, 340 S.E.2d at 625-26 (quoting the policy's terms) (emphasis supplied by

court).
48. Id. (emphasis supplied by court).
49. Id. at 673, 340 S.E.2d at 626 (quoting the policy's terms) (emphasis supplied by

court).
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or sickness. 1 Even if one concedes, arguendo, that the phrase '[e]xpense
incurred due to sterilization' might encompass certain expenses incurred
for the reversal of sterilization, the expenses incurred for the performance
of a vasovasostomy in this case did not meet the test of being "usual,
customary, and necessary"61 to the performance of the vasectomy.
C.

"Include"

Throughout the lengthy 'definitions' portions of a farmowner's policy,
what the term being defined means was set out. In two instances, however, the word 'includes' replaced the word 'means.'51 The court in Georgia Farm Bureau Mutual Insurance Co. v. Joiner International,Inc."
specifically overruled Big Bear Ranches v. Georgia Farm Insurance Co."
and held by rubric that the term 'includes,' when appearing in a policy of
insurance, is to be construed in its usual and ordinary signification as a
term of enlargement rather than a term of limitation.1" 'Includes' signifies that something else is comprehended beyond the general language
preceding it, and it enlarges by adding to the preceding language something not necessarily implied therein." Thus, the phrase "includes property damage to any insured premises away from the farm"' 7 that appeared in the definition of "fire hazard"' simply extended coverage of
the farm premises to coverage of insured premises away from the farm.
Applying 'includes' as a term of limitation would have compelled the absurd conclusion that the only fire hazard losses insured against were those
that occurred to insured premises away from the farm."
Given this rational result and the isolated appearances of the term 'includes,' which invited a construction in pari materia, one cannot fault the
court's decision. As Justice Deen pointed out in his thoughtful dissent,
however, the court, by unnecessarily overruling Big Bear may have foreclosed future access to the secondary meaning of 'includes' as a term of
limitation, in situations different from the present case, when its construction as a term of enlargement would lead to patently absurd
50. Id.
51. Id.
52.
S.E.2d
53.
54.
55.

Georgia Farm Bureau Mut. Ins. Co. v. Joiner Int'l, Inc., 177 Ga. App. 233, 234, 339
284, 285 (1985).
177 Ga. App. 233, 339 S.E.2d 284 (1985).
169 Ga. App. 307, 312 S.E.2d 378 (1983).
177 Ga. App. at 234, 339 S.E.2d at 285.

56. Id.
57. Id. (quoting the policy's terms).

58. rd.
59. Id.
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conclusions."
D. Medical Expenses
In Metoyer v. Woodward"' the victim of an automobile collision wanted
to know whether certain expenses that she had incurred for chiropractic
treatment were admissible as 'medical expenses' for the purpose of allowing her to cross the 'serious injury' threshold of the no-fault provisions
of the Georgia Motor Vehicle Accident Reparations Act62 and to maintain
an action in tort. The court held that she could only use those expenses
that were incurred for modalities of treatment that Georgia chiropractors
were licensed to perform. Galvanism and ultrasound diathermy, which
introduced electric current and high frequency energy waves into the
body to treat muscle injuries preparatoryto a chiropractic adjustment by
inducing chemical changes in soft tissues, were not in the contemplation
of current statutes governing the practice of chiropractic in this state."
E.

"Occupying.

.

. the Motor Vehicle"

In Camper v. Shelby Mutual Insurance Co.,65 the court held that an
insured, who fell off the motorcycle that he was riding and was struck by
an automobile operated by his wife, was 'occupying' the motorcycle at the
time of the impact.ss Persons who are accidentally ejected from motor
vehicles are deemed to continue 'occupying' the vehicle until they are
67
able to remove themselves, or are removed by others, to a neutral zone.
In a similar vein, in State Farm Mutual Automobile Insurance Co. v.
Holmes,as the court held that an insured who drowned about a hundred
yards away from his car was 'occupying' the car at the time of his death.",
The insured had driven his car onto a flooded road. After he realized that
he would not get through, he left the car in an attempt to reach safety
and was swept away by the force of the current.70 Even though he left the
60. Id. at 235-36, 339 S.E.2d at 286-87 (Deen, J., dissenting). E.g., when slot-machine
application as a term of enlargement would restore coverage after it is plainly and specifically excluded elsewhere in the policy. This, in fact, would have been the result in Big Bear.
61. 176 Ga. App. 826, 338 S.E.2d 286 (1985).
62. O.C.G.A. § 33-34-9(a) (1982).
63. 176 Ga. App. at 829, 338 S.E.2d at 288.
64. Id. at 828-29, 338 S.E.2d at 287-88 (construing O.C.G.A. § 43-9-1 (1984)).
65. 175 Ga. App. 169, 332 S.E.2d 923 (1985).
66. Id. at 170, 332 S.E.2d at 924 (construing O.C.G.A. § 33-34-2 (1982)).
67. Partridge v. Southeastern Fidelity Ins. Co., 172 Ga. App. 466, 323 S.E.2d 676 (1984)
is the benchmark case in this area.
68, 175 Ga. App. 655, 333 S.E.2d 917 (1985).
69. Id. at 657, 333 S.E.2d at 918.
70. Id. at 655, 333 S.E.2d at 917.
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vehicle 'voluntarily' and was not ejected from it, events proved that he
was hardly in a position to remove himself to a neutral zone.
F.

Other Medical Care and Treatment

Travelers Insurance Co. v. Blakey" concerned a group policy that defined "'covered medical expenses [as including] physician's or surgeon's
services for surgical procedure and other medical care and treatment
.

"7

The court found this provision ambiguous because it was sus-

ceptible either to the construction that only physicians or surgeons could
render such 'other medical care and treatment' or that such care could be
provided by persons other than physicians or surgeons. Therefore, the
policy had to be construed contra proferentem and in favor of the insured.7 3 It followed that expenses for care in an immunology research
center in the Bahamas were covered under the policy. 4 The center offered treatment of malignant diseases by the use of immunoglobins, or
fractions of human serum. It employed a team of licensed physicians who
monitored patients as well as employing laboratory technicians who performed prescribed tests.
G.

Private Passenger Auto

Roey v. Allstate Insurance Co.", illustrates that the increasingly popular 'Plain English' policies are not an unalloyed blessing as simplicity,
brevity, and a controlled vocabulary do not necessarily denote clarity. A
policy covering a police officer provided that it did "not apply to liability
for.. . a non-owned auto while being used in any business or occupation
of a person insured. However coverage does apply while you. . . are using a private passenger auto or trailer."7 Was the on duty police officer
who was driving in a marked police cruiser with flashing blue lights, siren,
and other equipment normally found in police vehicles, driving a 'private
passenger auto' when he struck a pedestrian and thus covered under his
policy? The court held that a police vehicle in full battle dress could not
be described as a 'private passenger auto' because it was a 'non-owned'
auto used on business and hence excluded from coverage."
71. 177 Ga. App. 1, 338 S.E.2d 451 (1985), vacated, 255 Ga. 699, 342 S.E.2d 308 (1986)
(Holding that "even ambiguous contracts are to be construed by the court unless an ambiguity remains after application of applicable rules of construction.") Id.
72. 177 Ga. App. at 1-2, 338 S.E.2d at 452 (quoting the policy's terms) (emphasis added).
73. Id. at 2, 338 S.E.2d at 452.
74. Id.
75. 177 Ga. App. 434, 339 S.E.2d 404 (1986).
76. Id. at 434, 339 S.E.2d at 405 (quoting the policy's terms).
77. 1d. st 4.35, 339 S.E.2d at 405.

MERCER LAW REVIEW

256

[Vol. 38

'RecreationalMotor Vehicle'

H.

In Grange Mutual Casualty Co. v. King,78 a homeowner's insurance
policy stated that the exclusions from its liability coverage did not apply
to "any recreational motor vehicle ... if the bodily injury or property
damage occurs away from the residence premises ... [and defined] recreational motor vehicle [as] (1) a golf cart or snowmobile or (2) if not subject to motor vehicle registration, any other land vehicle designed for recreational use off public roads."' 79 Was a trail bike that was involved in an
accident on a sidewalk near the insured's home covered under the policy?
The court held that the bike did not qualify as a recreational vehicle
within the policy definition because, while not actually registered, it nevertheless came within the class of vehicles (motorcycles) that, under applicable statutory provisions, are required to be registered.80
I. Struck by a Motor Vehicle
PIP benefits must be furnished for "[aiccidental bodily injury sustained by an [sic] . . . person as a result of being struck by the owner's

...81 Does this mean that there must
motor vehicle while a pedestrian.
be direct physical contact between the alleged offending vehicle and the
body of the person claiming PIP benefits? Aligning itself with the majority rule in this country, the court in Johnson v. National Union Fire Insurance Co. s held that one can be 'struck' by an automobile without actually coming into contact with it." The 'striking' force can be either the
force that most immediately comes into contact with the object struck, or
it can be a force setting in motion a chain of 'events leading up to the
striking of an object. Thus, the court held that a Volkswagen which
struck a Lincoln in such a violent manner that the force of the impact
propelled the Lincoln into a pedestrian who was walking along the side of
a highway 'struck' the pedestrian." Hence, the Volkswagen's insurer was
liable for PIP benefits.

78.

174 Ga. App. 716, 331 S.E.2d 41 (1985).

79.

Id. at 717, 331 S.E.2d at 42 (quoting the policy's terms).

80.

Id. at 717-18, 331 S.E.2d at 43 (construing O.C.G.A. § 40-2-20(a) (Supp. 1986)).

81.

O.C.G.A. § 33-34-7(a)(3) (1982).

82.

177 Ga. App. 204, 338 S.E.2d 687 (1985).

83.

Id. at 206, 338 S.E.2d at 689.

84.

Id.
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VIII.

EXCLUSIONS AND EXCEPTIONS

In Cotton States Mutual Insurance Co. v. Neese,85 the Georgia Supreme Court, in a polyphyletic and searching opinion, held that an exclusion of liability coverage while the insured is attempting to avoid apprehension or arrest is, in selected situations, unenforceable as a matter of
public policy." The insured and two high school companions, who were
riding with him, were injured when his Barracuda struck another car, killing its driver. At the time of the collision the insured was driving at an
excessive speed in an attempt to outrun a patrol car that was pursuing
him.87 The court balanced all interests concerned against the backdrop of
public policy established by Georgia's compulsory insurance law, that of
providing innocent victims of automobile injuries adequate recourse for
recovery of their damages. The supreme court held that the exclusion was
unenforceable with regard to the deceased, but only to the extent of insurance coverage required by the compulsory insurance law at the time of
the collision; that was $10,000 per person in any one accident. The compulsory insurance law did not establish public policy beyond the minimum limits it mandated. The exclusion was equally unenforceable regarding the injured passengers provided they were innocent victims
caught up in an unexpected situation. The burden of proof was placed
upon them to show that they were not willing participants in the attempt
to elude the patrolman."
In another 'public policy' decision, Geico v. Dickey" the supreme court
held that the common 'family' or 'household' exclusion in Georgia liability policies is invalid, when that exclusion is applied to a claim that arises
in a state that has abrogated intrafamily tort immunities.90 The exclusion
is only valid in regard to Georgia claims because it puts neither the insured nor the injured family member in a worse position than either
would be in without the exclusion since Georgia's immunity regime would
ordinarily bar a suit.
In Miley v. Fireman's Fund Insurance Co.,91 the court reaffirmed the
oft-ignored principle that endorsements restricting coverage that are
added to previously issued policies must be supported by consideration."
If an insurer communicates its intent to cancel an insured's policy unless
the insured accepts the exclusionary endorsements, then the election not
85.
86.
87.
88.
89.
90.
91.
92.

254 Ga. 335, 329 S.E.2d 136 (1985).
Id. at 341, 329 S.E.2d at 141.
Id. at 336, 329 S.E.2d at 138.
Id. at 341-42, 329 S.E.2d at 142.
255 Ga. 661, 340 S.E.2d 595 (1986).
Id. at 663, 340 S.E.2d at 596.
176 Ga. App. 527, 336 S.E.2d 583 (1985).
Ad, ai 529, 336 S.E.2d at 585.
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to exercise this right to cancel by the insurer will suffice.' 3
IX. GROUP

INSURANCE

In Wood v. New York Life Insurance Co., 4 the supreme court articu4ated a distinction between 'true' group insurance and 'franchise' insurance, which is a hybrid construct with similarities both to group and to
individual insurance. In 'franchise' insurance the governing entity of an
organization grants a franchise to the insurer to solicit the members of
the organization individually by accepting a master policy that places a
qualified stamp of approval upon the sponsored 'group' plan. Even
though policies written on the franchise plan may state unequivocally on
their face that they are 'group' policies, they bear the same legal consequences as individually written policies."5 It follows that a statute exempting group insurance from the requirement that an insured individual
either must personally apply for insurance or give written consent before
s
a valid policy can be issued has no application to franchise plans."
X.

INCONTESTABLE CLAUSES

The incontestable period mandated for group life policies 7 prevents
contests after a policy has been in force for two years during the lifetime
of the insured. It does not, however, prevent a showing by the insurer
that the policy is void ab initio for reasons of public policy, simply because the policy has never been 'in force.' Hence, the expiration of the
incontestable period does not prevent the insurer's attack on the validity
of a policy that a person procured in violation of the statutory requirement that the cestui consent in writing to its issuance."
XI.

INDEPENDENT AGENTS

Agency relationships tend to get confused when one deals with independent agents or brokers who have preexisting representational contracts with two or more insurers." They may occasionally act as dual
agents, but more commonly they act either as agent for the insurance
consumer or as agent for a designated insurer depending upon the phase
of their activities that is under scrutiny. This was brought into focus by
93.
94.

95.
96.
97.
98.

Id. at 528-29, 336 S.E.2d at 584-85.
255 Ga. 300, 336 S.E.2d 806 (1985).

Id. at 306, 336 S.E.2d at 811.
Id. (construing O.C.G.A. § 33-24-6(a) (1982)).
Compare O.C.G.A. § 33-27-3(a)(2) (1986) with § 33-25-3(a)(2) (individual policies).
Id. § 33-24-6(a).
99. R. KEzTON, BASIC TBXT ON INSURANCE LAW § 2.5(c) (1971).
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European Bakers, Ltd. v. Holman'0 0 in which the court stressed two
points. First, an independent agent who acts as a trusted, long-time insurance advisor for a client by suggesting and selecting insurance coverages is an agent and fiduciary of the client during this advisory phase, but
not of the insurers who may have vested the agent with underwriting authority. 101 Second, the client's failure to read the policy and to rectify it is
not a defense to an independent agent who deals with the client not at
arm's length but as a fiduciary responsible for the client's interests. 0 2
XII.

INSURABLE INTEREST

In Georgia Farm Bureau Mutual Insurance Co. v. Burton,10 the applicant for a homeowner's policy correctly told the agent that the home was
titled in his and his wife's name and that it was subject to a security deed
in favor of a lender. He did not tell the agent that an unrecorded divorce
decree had granted fee simple ownership to the wife. He received a policy
naming him as the sole insured, but noting in the application that the
property was titled in both his and his 'spouse's' name. The insurer
learned of the true posture of affairs after the home had become a total
loss in consequence of a fire. Nevertheless, it sent an offer to renew the
insurance on the property on identical terms.' " The court held that this
offer presented a jury question whether the insurer had waived any conditions relating to insurable interest founded upon actual ownership.106
While not entirely self-elucidating, the opinion is compatible with the
principle that insurable interest as such, being a state-imposed requirement, cannot be waived, but that once some insurable interest is established (the liability interest under the security deed), its extent and the
limits upon indemnity may be subject to waiver.'"e
XIII. LIABILITY INSURER'S OBLIGATION TO DEFEND

Is an insurer relieved of its obligation to defend its insured by paying
the policy limits into court? In Anderson v. United States Fidelity &
100. 177 Ga. App. 172, 338 S.E.2d 702 (1985).
101. Id. at 174, 338 S.E.2d at 704.
102. Id. at 174-75, 338 S.E.2d at 705. It ought to be kept in mind that the oft-used
phrase 'duty to read' is misleading. Failure to read is not a breach of duty but, if anything, a
breach of condition which prevents reliance on aspects of the contract that vary from the
writing.
103. 176 Ga. App. 729, 337 S.E.2d 455 (1985).
104. Id. at 729-30, 337 S.E.2d at 455-56.
105. Id. at 730-31, 337 S.E.2d at 456-57.
iW6. id.
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Guaranty Co. 10 7 the court answered this question with a resounding 'no.'
In the absence of contract language to the contrary, the duty to defend
continues until the policy limits are depleted after determination of the
insured's liability, either by compromise and settlement or by judgment.10 8 To allow the insurer to pay the policy limits into court prior to
the determination of the insured's liability would almost nullify a most
significant protection afforded by the policy-that of defense.10' 9
XIV.

LIMITATION IN POLIcY-TME FOR Surf

Under the principles set out in Jones v. State Farm Mutual Automobile Insurance Co.11' and Flewellen v. Atlanta Casualty Co.,1 an insured
who discovers that he was not properly notified of his statutory right to
optional PIP benefits may obtain retroactive coverage by tendering the
additional premium.' Thus, controversies arising under the 'No-Fault
Act' concern two separate and distinct claims. The first is the claim to
establish entitlement to optional PIP coverage. The second is the claim
for any losses incurred by the insured to which the optional coverage
might apply. For purposes of the applicable six-year statute of limitations,' 13 does an optional PIP claim accrue at the date of the accident or
at the later date when entitlement to additional optional PIP coverage is
discovered and sought? In Bryant v. Allstate Insurance Co., 1'4 the Georgia Supreme Court held that the claim accrues at the date of the accident. To hold that the claim accrues at a time subsequent to the accident
would allow the insured complete discretion to set the statute in motion
at some time beyond the accident date, which would frustrate the very
purpose of statutes of limitation: that of providing finality in litigation."'
XV.

'No-FAULT' INSURANCE

It is impossible, within the space limitations of this survey, to do justice
to the voluminous appellate jurisprudence spawned by the Georgia Motor
Vehicle Accident Reparations Act.1 1' Therefore, attention will focus upon
107.
108.
109.
110.
111.
112.
113.
114.
115.
Georgia
116.

177 Ga. App. 520, 339 S.E.2d 660 (1986).
Id. at 521, 339 S.E.2d at 661.
Id.
156 Ga. App. 230, 274 S.E.2d 623 (1980).
250 Ga. 709, 300 S.E.2d 673 (1983).
O.C.G.A. § 33-34-5 (Supp. 1986).
Id. § 9-3-24.
254 Ga. 328, 326 S.E.2d 753 (1985).
Accord Commercial Union Ins. Co. v. Hawkins, 254 Ga. 331, 328 S.E.2d 532 (1985);
Farm Bureau Mut. Ins. Co. v. Musgrove, 254 Ga. 333, 328 S.E.2d 365 (1985).
O.C.G.A. § 33-34-1 (1982).
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leading Georgia Supreme Court decisions. Unless discussed under different subheadings in this survey, they will be presented here seriatim and
without much analytical embroidery. In Hall v. State Farm Mutual Automobile Insurance Co.,'" an insured who carried minimum as well as
optional PIP coverages claimed that he was also entitled to medical payment benefits. Since the no-fault chapter mandates that these benefits
"shall be excess over any benefits required by this chapter,"' " he contended that they were in excess of the $5,000 in minimum PIP benefits
rather than the additional $45,000 in optional benefits furnished by his
policy. After all, the chapter requires only minimum and not optional
coverage." 9 The supreme court gave short shrift to this contention by
pointing out that the chapter requires both forms of coverage because it
not only requires insurers to include minimum PIP coverage benefits in
all their automobile policies," 0 but also requires them to offer optional
PIP coverages for acceptance by the insureds."' Thus, any benefits paid
under the no-fault chapter are ultimately paid pursuant to its requirements. It followed that medical benefit payments were not available to
the insured until he had exhausted both his minimum and his optional
PIP coverages."'
The statutory procedure for offering optional PIP benefits to holders of
policies that were already in existence when the No-Fault Act was
amended in 1975123 seems to clamor for continuous fine-tuning by judicial
gloss. In Pritchardv. Allstate Insurance Co.,"04 the insurer, pursuant to
Georgia Insurance Department Regulations,"5s dispatched to an existing
policyholder a letter which informed him in boldface type that unless he
rejected the offered optional coverages in writing in the appropriate space
"or unless the present law is amended, these coverages will be added to
your policy ... and you will be billed for an additional premium."'
Subsequently, the General Assembly amended the 'No-Fault Act' requiring that "[those] named insureds . . ., who have not previously responded to an offer to accept or reject the optional coverages . . ." shall

be given another opportunity to do so now.""' The insurer sent a second
117. 254 Ga. 633, 331 S.E.2d 530 (1985), cited in Emond v. State Farm Mut. Auto. Ins.
Co., 175 Ga. App. 548, 333 SE.2d 656 (1985)).
118. O.C.G.A. § 33-34-8(d) (1982) (emphasis added).
119. Id. § 33-34-4(a)(2).
120. 254 Ga. 633, 331 S.E.2d 530 (1985) (construing O.C.G.A. § 33-34-4(a)(2) (1982)).
121. Id. at 633, 331 S.E.2d at 530 (construing O.C.G.A. § 33-34-5(a)(1) (Supp. 1986)).
122. Id. at 634, 331 S.E.2d at 531.
123. O.C.G.A. § 33-34-5(c) (1982) (amended by O.C.G.A. § 33-34-5 (Supp. 1986)).
124. 254 Ga. 290, 328 S.E.2d 362 (1985).
125. GA. ADMIN. COMP. ch. 120-2-28 (1983).
126. 254 Ga. at 290, 328 S.E.2d at 363 (emphasis in original).
12?. O.C.G.A. § 33-34-5(c) (1982) (amended by O.C.G.A. § 33-34-5(c) (Supp. 1986)).
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mailing offering optional coverages stating that a failure to respond
within thirty days would be deemed a rejection. It added: "'If you've already indicated to us the optional coverages you want, it is not necessary
to complete another Selection Form.' "" The insured, who had responded to neither offer, argued that this could not affect the optional
coverages he had accepted under the first offer because, having indicated
to the insurer his choice of coverages by remaining silent, he was no
longer required to respond to the second offer by making another selection. What saved the day for the insurer was its statement in the first
offer that silence would be an acceptance unless the present law is
amended. The law was indeed amended. Hence, compliance with its procedures (silence as rejection rather than as acceptance) controlled
whether optional coverages were added to the existing policy.2 ' United
Services Automobile Association v. Ansley 3 0 posed a scenario that was
nearly identical to that in the Pritchardcase except for the fact that the
insured, instead of remaining silent, had responded to the first mailing by
checking the box that indicated a desire to reject the optional coverages.
The second offer stated that it required no answer if a response to the
first offer had been completed and returned to the insurer. The insured,
who had not responded to the second offer, contended that the policy
should be read to contain the optional coverage since he was not offered a
significant opportunity to accept or reject optional coverages, because
there were no 'separate blocks' for him to check. 3 1 The court held that
the first mailing controlled the terms of the policy, and that the second
mailing did not.1 3 2 The format of the first mailing clearly apprised the
insured of his options. The fact that offers containing 'separate blocks'
have been judicially approved as a method of satisfying the statutory notification procedure 33 does not mean that 'separate blocks' represent a
talismanic requirement.
In White v. Georgia Farm Bureau Mutual Insurance Co.,'" appellant's
husband had obtained an auto policy in which he had validly rejected
optional PIP coverages. After his death appellant applied for coverage on
a newly acquired automobile and was issued a 'continuous renewal policy'
listing the new car as the insured vehicle and carrying over the husband's

128.

254 Ga. at 291, 328 S.E.2d at 363 (quoting the policy's terms) (emphasis supplied by

court).
129.
130.
131.
132.
133.
134.

Id. at 292, 328 S.E.2d at 364.
254 Ga. 647, 333 S.E.2d 529 (1985).
Id. at 647, 333 S.E.2d at 529.
Id.
See, e.g., Stafford v. Allstate Ins. Co., 252 Ga. 38, 311 S.E.2d 437 (1984).
255 Ga. 298, 336 S.E.2d 748 (1985).
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policy number."' The court held that the application for a new policy by
one spouse following the death of the other constitutes an application for
a new policy. "' Thus, appellant should have been afforded an opportunity to accept or reject optional PIP coverages as mandated by statute. " '
This is to be distinguished from a situation like the one in Cotton States
38
in which one spouse, acting in concert
Mutual Insurance Co. v. Lashley1
with the other spouse and the insurer, arranged to continue a policy in
force by substituting one spouse for the other as the named insured. Such
substitution does not create a new policy and, thus, does not compel another offer of optional coverages. " '

XVI. PAYMENT BONDS ON PUBLIC CONTRACTS
A person furnishing labor or materials for a public contract job, who
has no direct contractual relationship with the general contractor furnishing the payment bond, has a right of action on the bond "upon giving
written notice to the contractor within 90 days from the day on which
such person. . . performed the last of the labor. . . for which such claim
is made ..... " Consonant with federal decisions that emphasize the
liberal construction to be given the Miller Act " " (which is substantially
copied by the Official Code of Georgia)" 2 in order to effectuate its legislative intent, to protect those who furnish labor and material for public
works, the court in Fireman's Fund Insurance Co. v. FosterRemodeling
Co.," 3 held that written notice could not be dispensed with but that the
manner of its communication could be quite informal."' It was not necessary that the claimant sign the writing relied upon as a notice. It was only
necessary that there be a writing which, in conjunction with oral testimony, shows that the state of indebtedness was brought home to the general contractor within the ninety day period.14 5 Thus, merely exhibiting
copies of unpaid invoices accompanied by pertinent oral explanations
may satisfy the statute.

135.
136.
137.
138.
139.
140.
141.
142.
143.
144.
145.

Id. at 298, 336 S.E.2d at 748.
Id.
O.C.G.A. § 33-34-5(b) (Supp. 1986).
255 Ga. 71, 335 S.E.2d 855 (1985).
Id. at 71, 335 S.E.2d at 855.
O.C.G.A. § 36-82-104(b) (1982).
40 U.S.C. §§ 270(a)-(f) (1982).
O.C.G.A. §§ 36-82-100 to -105 (1982).
177 Ga. App. 711, 340 S.E.2d 668 (1986).
Id. at 711, 340 S.E.2d at 668.
id. at 713, 340 S.E.2d at 669.
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SUBROGATION

The Motor Vehicle Accident Reparations Act" ' provides that insurers
and self-insurers furnishing benefits without fault shall, under certain
conditions, be subrogated to the rights of persons to whom benefits are
furnished. The Act sets up separate procedures and substantive rules for
dealing with financially responsible tortfeasors that are insured or selfinsured, as well as for financially irresponsible tortfeasors that are
neither. Concerning the latter, the Act provides that the right of action
for subrogation shall not be available until the victim "has been completely compensated for all economic and noneconomic losses incurred as
a result of the motor vehicle accident. 147 Concerning the former, it does
not specifically address the issue of priorities between the victim and the
victim's no-fault carrier. In Smith v. Employers' Fire Insurance Co.,"$
the Georgia Supreme Court filled this void by holding that the priorities
set up for claims against uninsured tortfeasors also controlled those
claims against insured or self-insured tortfeasors, thus, giving the victim
the 'first shot' at the tortfeasor's insurance to compensate him fully. The
victim's no fault carrier may
then assert subrogation rights against
1
whatever funds are left over. "

In Carterv. Banks, 50 the insured collected from her own insurer under
her first-party collision coverage after her parked and unoccupied automobile was struck by another vehicle. She then filed a tort action against
the owner and the operator of the vehicle that had struck her automobile.
Was she the proper party in interest, or had her claim been assigned to
her collision carrier, who became, at the very least, an indispensable party
to the action? The supreme court held that the claim had passed to her
insurer either by equitable or conventional subrogation.151 It was error for
the court of appeals5 " to assume that the No-Fault Act's partial prohibition of subrogation 58 applied to any other than no-fault benefits described in the Act itself. Thus, benefits payable without fault under optional first-party coverages that have been available long before 'no-fault'
emerged as a statutory compensation system are still covered by preNo146. O.C.G.A. § 33-34-3(d)(1) (Supp. 1986).
147. Id. § 33-34-3(B).
148. 255 Ga. 596, 340 S.E.2d 606 (1986).
149. Id. at 597, 340 S.E.2d at 608. The decision was largely based on the principle that
the General Assembly, by readopting language construed by the Georgia Supreme Court, in
effect adopted the court's construction.
150. 254 Ga. 550, 330 S.E.2d 866 (1985).
151. Id. at 550, 330 S.E.2d at 866.
152. See Banks v. Carter, 173 Ga. App. 93, 325 S.E.2d 453 (1984), rev'd, 254 Ga. 550, 330

S.E.2d 866 (1985).
153. O.C.G.A. § 33-34-3(d)(I) (Supp. 1986).
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XVIII.

UNINSURED

MOTORIST COVERAGE

Under Georgia law' 5" 'stacking' or 'pyramiding' of uninsured motorist
coverages, as the process is popularly called, is required when two or more
policies are present upon the same risk and are available to the insured.
What is the posture of affairs when the insured has available not only
uninsured motorist coverages, but also the limited liability coverage of
the underinsured tortfeasor? In a case of first impression in this state,
the Georgia Supreme Court, in Georgia Farm Bureau Mutual Insurance
Co. v. State Farm Mutual Automobile Insurance Co.,'" held that the
insured is entitled to the aggregate of all statutory uninsured coverages
offset by whatever liability coverage is actually available. The supreme
court, however, did not agree with the court of appeals' holding that the
uninsured motorist carriers have to prorate and split the benefit of the
'offset' equally between them."6 7 The case specifically concerned a passenger who was injured when a car that was operated by a tortfeasor who
carried only $10,000 in liability insurance struck the car in which she was
riding. The passenger's own policy, on which she had paid the premium,
furnished her with $10,000 in uninsured motorist coverage, as did the policy procured by her host.1 " The supreme court, although conceding that
proration might reach an equitable result in this area for which the applicable statute in the Official Code of Georgia Annotated"1" provided no
guidance, rejected it as a method of conflict management in order to
avoid diseconomies in litigation. 60 Instead, the court held that the insured passenger's carrier, which was most closely identified with the passenger because it collected a premium from her, was responsible for compensating the passenger until its uninsured's limit was exhausted and
then the host's carrier was required to pick up the slack."16 Under the
facts of the case, since the aggregate of uninsured coverages of $20,000
was offset by $10,000 in liability insurance, the injured passenger's carrier
154. See also Driskell v. Hartley, 175 Ga. App. 256, 333 S.E.2d 150 (1985), following
Carter v. Banks, 254 Ga. 550, 330 S.E.2d 866 (1985).
155. See Pock, Insurance, Annual Survey of Georgia Law, 22 MERCER L. REv. 203, 220
(1971) (citing Travelers Indemnity Co. v. Williams, 119 Ga. App. 414, 167 S.E.2d 174
(1969)).
156. 255 Ga. 166, 336 S.E.2d 237 (1985).

157. Georgia Farm Bureau Mut. Ins. Co. v. State Farm Mut. Auto. Ins. Co., 173 Ga. App.
844, 328 S.E.2d 737 (1985), rev'd, 255 Ga. 166, 336 S.E.2d 237 (1985).
158. 255 Ga. at 167, 336 S.E.2d at 237.
159. O.C.G.A. § 33-7-11 (Supp. 1986).
160. 255 Ga. at 166, 336 S.E.2d at 237.
161. Id.
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became solely responsible for the remaining $10,000.
1 62
the court of apIn Hartford Casualty Insurance Co. v. O'Callaghan,
peals reaffirmed the general rule that there can be no 'stacking' or
'pyramiding' of uninsured motorist coverages when an insured covers two
or more motor vehicles under a single policy, unless the policy clearly
provides a separability or severance clause requiring the single policy to
be construed as separate policies. 113 In the case sub judice there was no
separability clause. Quite to the contrary, the policy stated that "[tihe
limit of liability shown in the Declarations for this [uninsured] coverage
is our maximum limit . . . for all damages resulting from any one accident. . . regardless of the number of. . . vehicles or premiums shown in
the Declaration."' " 'Stacking' was therefore precluded.
In a tort case in which plaintiff's uninsured motorist carrier is by statute linked to the uninsured motorist as an interested party, the carrier
must be served within the time allowed by law for valid service upon the
uninsured motorist, the defendant in the action.'" If the statute of limitations is tolled, as provided in the Official Code of Georgia Annotated,""
by virtue of the uninsured motorist's death, does such tolling, between
the time of death and the commencement of representation of his estate,
also extend the period during which service must be perfected upon the
plaintiff's uninsured motorist carrier? The court of appeals, in Jefferson
Pilot Fire & Casualty Co. v. Burger'0 7 held that it does. This result is
dictated by the formal statutory linkage of the two separate legal entities,
the uninsured defendant and the plaintiff's insurer. Even more cogently,
it is demanded by justice because the death of the defendant deprives the
plaintiff of any reliable means of ascertaining whether insurance coverage
existed until someone is appointed to tend to the defendant's affairs."'
XIX.

WAIVER AND ESTOPPEL

Jones v. United Insurance Co. of America"' concerned a rare application for life insurance which contained no antiwaiver clause or other language putting the applicant on notice "that [the insurer] is not to be
'bound by any statements made by ;r to any agent unless written on [the]
application.' "0 In such case, an insurer that issues a policy upon an ap162. 176 Ga. App. 135, 335 S.E.2d 407 (1985).
163. Id. at 135, 335 S.E.2d at 407.
164. Id. at 136, 335 S.E.2d at 408 (quoting the policy's terms).
165. Vaughn v. Collum, 236 Ga. 582, 224 S.E.2d 416 (1976).
166. O.C.G.A. §§ 9-3-93 to -98 (1982).
167. 176 Ga. App. 471, 336 S.E.2d 591 (1985).
168. See id. at 472, 336 S.E.2d at 592 (Pope, J., concurring specially).
169. 177 Ga. App. 102, 338 S.E.2d 532 (1985).
170. Pock, Insurance, Annual Survey of Georgia Law, 26 MERCER L. REv. 109, 109-10
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plication known by its agent to be materially false waives its right to
avoid the policy or is estopped from doing so because it has imputed
knowledge of the falsity and, thus, cannot claim to be misled.""

(1974) (citing Mutual of Omaha Ins. Co. v. Truluck, 129 Ga. App. 692, 693, 200 S.E.2d 913,
914 (1973)).
171. Se 177 Ga. App. at 104, .3 S.E.2d a 533.

