Evidence
by Gary Christy*

"The object of all legal investigation is the discovery of truth. The rules
of evidence are framed with a view to this prominent end, seeking always
for pure sources and the highest evidence." 1
De veritate disputandum est. About matters of truth, dispute is fruitful. The examination of reported cases during this survey period draws
special attention to common evidentiary problems facing Georgia's trial
lawyers and judges. The topics below illustrate a wide range of these
problems as well as the methods employed by our highest courts to resolve them.
I.
A.

WITNESSES

Competency

The most serious erosion of the common law rules of evidence has occurred in the area of incompetency. Religious agnostics, convicted felons,
parties, and persons financially interested in the outcome of a lawsuit, as
well as husbands and wives of the parties to a lawsuit, routinely fell prey
to disqualification under the common law.2 Over the last century, the vast
majority of grounds for excluding witnesses' testimony has been converted into matters affecting credibility.
The dramatic increase in criminal offenses concerning children, particularly in the area of sexual abuse, has spawned added interest and debate
over the children's competency as witnesses. The statutory law of Georgia
provides that children who do not understand the nature of an oath shall
* Partner in the firm of Rainwater and Christy, Cordele, Georgia. University of Tampa
(B.A., 1971); Woodrow Wilson College of Law (J.D., 1976). District Attorney, Cordele Judicial Circuit (1979-1985); President, District Attorneys Association of Georgia (1984-1985).
Member, State Bar of Georgia.
I am indebted to Barbara Loggins for her assistance in the preparation of this Article.
1. O.C.G.A. § 24-1-2 (1982).
2. McCORMICK ON EVIDENCE §§ 61-66 (E. Cleary 3d ed. 1984).
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be incompetent witnesses.' A classic example of the modern trend away
from excluding children's testimony is found in Chadwick v. State.'
Before giving her testimony, the six-year-old victim in Chadwick was
thoroughly examined by counsel for the prosecution, counsel for defend:
ant, and the trial judge as the prevailing statute provides.5 Although the
child did not know what an oath was, she demonstrated to the trial judge
that she did know the difference between the truth and a lie and was
aware that punishment could result from lying. Stating that it was "a
mighty close question," the trial judge ruled the child competent to testify. It is significant to note that the child's testimony was admitted although she was not entirely responsive or consistent. Her equivocation in
at least one area of direct examination gave rise to her impeachment
by
7
the prosecuting attorney who had called her as a witness.
In affirming the trial judge's competency ruling, the court of appeals
reasoned that the determining factor in competency decisions is not the
child's age, but the child's ability to understand the nature of an oath in
the sense that the child know and appreciate the obligation to tell the
truth.$ Under the same analysis, the court of appeals sustained the trial
court's rulings of competency regarding the testimony of a five-year-old
0 and
child in Thomas v. State,9 a seven-year-old child in Hyatt v. State,"
a nine-year-old child in Sanborn v. State."*
In Sprayberry v. State,' the trial judge held an in camera proceeding3
prior to ruling on the competency of eight and nine-year-old victims.

The court of appeals affirmed the court's decision that the child was competent." The court of appeals reasoned that even if counsel examined the
children in the presence of the judge and jury it would not have been
reversible error. Citing a 1909 decision, the court noted, "Any procedural
defect or error made by the trial court during an examination to determine competency must be 'very flagrant' to authorize this court to reverse
the trial court's judgment on this question." s
The current trend toward eliminating restrictions of competency in ad3. O.C.G.A. § 24-9-5 (1982).
4. 176 Ga. App. 296, 335 S.E.2d 674 (1985), aft'd, 255 Ga. 376, 339 S.E.2d 717 (1986).
5. O.C.G.A. § 24-9-7 (1982).
6. 176 Ga. App. at 299, 335 S.E.2d at 677.
7. Id.
8. Id. See Smith v. State, 247 Ga. 511, 512, 277 S.E.2d 53, 54 (1981).
9. 175 Ga. App. 873, 334 S.E.2d 903 (1985).
10. 176 Ga. App. 780, 337 S.E.2d 784 (1985).
11. 176 Ga. App. 259, 335 S.E.2d 719 (1985).
12. 174 Ga. App. 574, 330 S.E.2d 731 (1985).
13. Id. at 575, 330 S.E.2d at 733.
14. Id. at 576, 330 S.E.2d at 733.
15. Id. (citing Webb v. State, 7 Ga. App. 35, 66 S.E. 27 (1909)).
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mitting child witnesses' testimony illustrates a close alignment to the

Federal Rules of Evidence," under which every person is considered a
competent witness unless proven otherwise.
B.

Violation of Sequestration Order

Defendant in Hayes v. State17 was convicted for the aggravated assault
of his girlfriend.1 8 After testifying, the victim left the courtroom and
spoke with another witness about her experience on the witness stand.
The trial court refused to disqualify the second witness pursuant to defendant's objection that the discussion violated the rule of sequestration.
The court of appeals affirmed the trial judge's refusal.' Citing Watts v.
State,20 the court concluded that, while the witness had been exposed to a
potential contempt action, she was not disqualified from testifying.2 1
C. Privilege
Georgia law provides that certain admissions and communications arising from the following relationships are to be excluded on public policy
grounds: Husband and wife, attorney and client, grand jurors, secrets of
state, and psychiatrist and patient."2 The following reported cases examine the present state of the law in this area.
Lattimore v. State s concerned a factual question regarding the very
existence of a spousal relationship under the common law definition. The
court of appeals sustained the trial court's finding that Lattimore's codefendant was not his common-law wife, signifying that the decision of the
trial court on the fact question of the existence vel non of a common-law
marriage should not be disturbed on appeal if there is any evidence to
support it.24 In Lattimore, the witness in question admitted that she had

lied in an effort to establish a ceremonial marriage between herself and
defendant to protect defendant. This fact, coupled with evidence that the
witness had never bought any large household items with defendant and
had only held herself out to be married to defendant to a limited group,
was sufficient to sustain the trial court's finding that a common-law rela16. FED. R. EvID. 601.
17. 175 Ga. App. 135, 332 S.E.2d 917 (1985).
18. Id. at 137, 332 S.E.2d at 919.
19. Id.
20. 239 Ga. 725, 238 S.E.2d 894 (1977).
21. 175 Ga. App. at 137, 332 S.E.2d at 919.
22. O.C.G.A. § 24-9-21 (1982). See also Id. §§ 24-9-23 (defendant's spouse not compellable in criminal cases), 24-9-24 (client's communications to attorney privileged), 24-9-40 (psychiatrist's records privileged).
23. 175 Ga. App. 756, 334 S.E.2d 701 (1985).
24. Id. at 756-57, 334 S.E.2d at 702.
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25
tionship did not exist.

In Price v. State,26 appellant's wife invoked her spousal privilege and
elected not to testify at trial. The prosecuting attorney made reference to
the state's inability to call the spouse as a witness, apparently implying
that her testimony would have prejudiced appellant. The court of appeals
reversed Price's conviction on the grounds that, once the spousal privilege
had been invoked, defendant was entitled not to have that personal election, over which he had no control, "g[i]ve 'rise to an unwarranted negative inference against [the defendant].' "', The significant language in
Price precluded the state from making a direct comment on defendant's
failure to call the spouse 'during the course of the trial.' An effort, therefore, on behalf of the state, during the examination of any witness or during argument, which would amount to a direct comment on the failure of
defendant's spouse to testify, could be construed as harmful error.
In Gilmore v. State,26 the court of appeals examined the physician-patient relationship in Georgia. A Fulton County grand jury issued subpoenas to numerous physicians for the production of records pertaining to
Gilmore's receipt of an inordinate amount of prescription drugs.2 When
the case came to trial, Gilmore moved to suppress the documents the
grand jury had obtained from the physicians, relying on the doctor-patient privilege. The trial court denied Gilmore's motion. The court of appeals granted an interlocutory appeal to consider the matter "[biecause of
the novelty of the issue and and the paucity of authority in this state
M,3O

Gilmore relied on a recent statute that the trial court recognized as a
physician 'shield' statute.8 1 The statute immunizes physicians from liabil-

ity for releasing medical information pursuant to a court order or subpoena. 2 The statute exempts psychiatrists from disclosing patient communications but does not exempt other medical doctors. 3 The exemption
is consistent with the Georgia statute giving rise to the psychiatrist-patient privilege." The court of appeals concluded that Georgia, through its
legislature, and consistent with the lack of a doctor-patient privilege in
25. Id. at 757, 334 S.E.2d at 702.
26. 175 Ga. App. 780, 334 S.E.2d 711 (1985).
27. Id. at 781, 334 S.E.2d at 714 (quoting Wynn v. State, 168 Ga. App. 132, 135, 308
S.E.2d 392, 394 (1983)). See also James v. State, 223 Ga. 677, 684, 157 S.E.2d 471, 476
(1967).
28. 175 Ga. App. 376, 333 S.E.2d 210 (1985).
29. O.C.G.A. §§ 16-13-1 to -96 (1982).
30. 175 Ga. App. at 377, 333 S.E.2d at 210.
31. O.C.G.A. § 24-9-40 (Supp. 1986).
32. Id.
33. Id.
34. Id. § 24-9-21(5).
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the common law, has not elected to recognize the doctor-patient
privilege.3

Hall v. State3 6 provided the Georgia Supreme Court with an opportunity to examine the psychologist-client privilege.8 7 Hall was convicted for
the murder of a University of Georgia student. Several months before the
murder a licensed clinical applied psychologist and a graduate student
had treated him at the University of Georgia Psychology Clinic. Hall
made certain damaging admissions during the course of his interviews
with the graduate student. The court admitted these admissions into evidence over defendant's objection that the communications were privileged. 8 The supreme court affirmed Hall's conviction, reasoning that if
the admission into evidence of Hall's statements were erroneous, his subsequent statement that he murdered the victim made it highly probable
that the error did not contribute to the verdict."'
In In re Hall County Grand Jury Proceedings," the court of appeals
examined the accountant-client privilege. " The analogy drawn in this
case between the statutory privileges regarding clients of attorneys and
accountants brings added significance to the survey.
Accountant William Binion was called before a Hall County Grand
Jury concerning certain accounting work that he had done for several of
his former clients. On behalf of those clients, he invoked the accountantclient privilege. 2 Pursuant to the grand jury's motion to compel, the superior court entered an order holding that the accountant-client privilege
did not extend to "'representations or communications which are in furtherance of a scheme to commit a crime or a fraud,' ,,43 and that the information filed by the grand jury in support of its motion constituted a
prima facie showing sufficient to secure the disclosure. 4 The materials
referred to were examined by the superior court in camera.
In an opinion written by Judge Carley, the court affirmed the granting
of the grand jury's motion to compel." In addition to approving the superior court's in camera inspection of the grand jury materials to determine
if a privilege was proper, the court stated the following:
35. 175 Ga. App. at 378, 333 S.E.2d at 211.
36. 255 Ga. 267, 336 S.E.2d 812 (1985).
37. See O.C.G.A. § 43-39-16 (Supp. 1986).
38. 255 Ga. at 267-69, 336 S.E.2d at 814-15.
39. Id. at 275, 336 S.E.2d at 820.
40. 175 Ga. App. 349, 333 S.E.2d 389 (1985).
41. See O.C.G.A. § 43-3-32(b) (1984). See also Gerhart v. Etheridge, 232 Ga. 638, 641,
208 S.E.2d 460, 462 (1974).
42. 175 Ga. App. at 349, 333 S.E.2d at 390 (1985).
43. Id. at 350, 333 S.E.2d at 390 (quoting unreported Hall County Superior Court order).

44. Id.
45. Id.
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As to violations of law or commission of fraud, . . the protection extends only to communications after the act or transaction is finished. It
does not cover communications respecting proposed infractions of the
law in the commission of a crime or the perpetration of a fraud. "The
privileged communication may be a shield of defense as to crimes already
committed, but it cannot be used as a sword or weapon of offense to
enable persons to carry out contemplated crimes against society," frauds
or perjury.2
D.

Bolstering the Credibility of Witnesses

It has long been the rule in this state that a party cannot bolster the
testimony of his own witness by supportive analogies or extrinsic facts
when the veracity or credibility of the witness has not been attacked.'
Hence, in Turner v. Malone4 8 the court of appeals affirmed the trial
judge's refusal to allow a medical expert to testify that he would not accept employment as an expert in a nonmeritorious case.4 '
On the other hand, in Cuzzort v. State, 0 the Georgia Supreme Court
allowed the admission of a prior, out-of-court, consistent statement made
by a sexually abused child who testified at trial. The court reasoned that
the witness' veracity had been placed in issue on the question of whether
her father sodomized her.5 1 The Cuzzort case will be examined more thoroughly in the hearsay section of this Article.82 The Court received the
prior, out-of-court, consistent statement by the victim as substantive evidence,' 3 thus expanding the parameters of Gibbons v. State,54 in which a
court received a prior, out-of-court, inconsistent statement by a witness
who was subsequently impeached as substantive evidence.
In Wilson v. State," the Georgia Supreme Court reversed defendant's
murder conviction. The prosecution sought to explain its conduct in dismissing a codefendant's murder charge by implying that codefendant had
passed a polygraph examination." The unreliable implication improperly
bolstered the credibility of codefendant, who had testified as a prosecu46. Id. (quoting Atlanta Coca-Cola Bottling Co. v. Goss, 50 Ga. App. 637, 639, 179 S.E.
420, 421 (1935) (citations omitted)).
47. Anderson v. Southern Ry., 107 Ga. 500, 33 S.E. 644 (1897); Hornsby v. State, 139 Ga.
App. 254, 228 S.E.2d 152 (1976).
48. 176 Ga. App. 132, 335 S.E.2d 404 (1985).
49. Id. at 134, 335 S.E.2d at 406.
50. 254 Ga. 745, 334 S.E.2d 661 (1985).
51. Id. at 745, 334 S.E.2d at 662.
52. See infra notes 65-143 and accompanying text.
53. 254 Ga. at 745, 334 S.E.2d at 662.
54. 248 Ga. 858, 286 S.E.2d 717 (1982).
55. 254 Ga. 473, 330 S.E.2d 364 (1985).
56. Id. at 476, 330 S.E.2d at 366.
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tion witness."7
II. HEARSAY
Hearsay is defined by statute as "that which does not derive its value
solely from the credit of the witness but rests mainly on the veracity and
competency of other persons."5 8 McCormick defines hearsay evidence as
"'testimony in court, or written evidence, of a statement made out of
court, the statement being offered as an assertion to show the truth of the
matters asserted therein, and thus resting for its value upon the credibility of the out-of-court asserter.' -i'A court may admit hearsay evidence
"4only in specified cases from necessity."' 0
An example of an out-of-court statement not falling within the hearsay
definition is found in the case of Miness v. Miness.6 Miness concerned an
action to set aside a deed of gift that conveyed thirty-five acres of land in
Liberty County from Mrs. Miness to her son. Mrs. Miness executed the
deed in a Savannah hospital room a few months before her death. The
suit claimed that the deed was invalid because Mrs. Miness was not mentally competent at the time of its execution. The trial judge refused to
admit testimony from the notary public who had witnessed the execution
of the deed in question. 2 The Georgia Supreme Court reversed because
the central issue of the case was Mrs. Miness' mental competency to
make a deed, and statements made by her at relevant times were evidence of her state of mind.18 The court further reasoned that the in-court
testimony of the notary about the out-of-court statement of Mrs. Miness
was not offered to prove the matter asserted in the deed, but to prove her
awareness of the property being conveyed. Hence, the evidentiary value
of the testimony rested upon the notary's veracity, not Mrs. Miness'."
During the survey period, the appellate courts of this state have followed the statutory exceptions to the hearsay rule in the following notable instances.

57.

Id.

58.

O.C.G.A. § 24-3-1(a) (1982).

59. MCCORMICK ON EVIDENCE § 246 (E. Cleary 2d ed. 1972), quoted in Miness v. Miness,
254 Ga. 658, 659, 333 S.E.2d 574, 575 (1986).
60.

O.C.G.A. § 24-3-1(b) (1982).

61.

254 Ga. 658, 333 S.E.2d 574 (1986).

62.

Id. at 658, 333 S.E.2d at 575.

63.

Id. at 659, 333 S.E.2d at 575.

64. Id.
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Explanation of Conduct

Official Code of Georgia Annotated section 24-3-215 distinguishes hearsay statements made in furtherance of a legal investigation, either in the
form of conversations or letters and replies." The law defines statements
of this nature as original evidence, not hearsay.7 As in Miness, the evidentiary value of the testimony admitted under this section depends on
the credibility of the witness on the stand instead of the credibility of the
out-of-court declarant." Notwithstanding the legislative intent behind
the statute, its susceptibility to abuse has made it a prosecutor's dream
and a defense attorney's nightmare. With this problem in mind, the Supreme Court of Georgia undertook to ameliorate the problem in the case
of Teague v. State." Cautioning prosecutors and trial judges to "walk
wide of error, 7 0 the court limited the admission of such testimony to situations in which the conduct and motives of the witness were matters
concerning the truth that must be found; that is, matters relevant to the
central issues on trial. 71 During the survey period, Georgia courts have
examined the course of section 24-3-2 on several occasions in light of the
1984 Teague analysis.
The court, in Russell v. State' 2 noted the importance of the trial court
giving proper limiting instructions if it admits testimony under section
24-3-2 in an opinion written by Judge Pope. Russell concerned a conviction arising from the false report of a pharmacy burglary. The purpose of
the report was to cover up the unlawful dispensing of prescription drugs.
The police investigation focused upon a typed report concerning the
drugs allegedly taken. The court permitted an accomplice to the cover-up
to testify, over objection, about a conversation he had with another accomplice concerning the admitted involvement of a local police officer
who had assisted in the cover-up. After it admitted the testimony, the
trial court gave proper limiting instructions to the jury regarding the purpose for which the testimony was admitted.71 In affirming the conviction,
the court of appeals reasoned that the testimony was clearly relevant (col65. O.C.G.A. § 24-3-2 (Supp. 1986). Statutory exceptions to the hearsay rule are found in
Id. §§ 24-3-2 to -16.
66. Id. § 24-3-2.
67. 254 Ga. at 659, 333 S.E.2d at 575. See Momon v. State, 249 Ga. 865, 294 S.E.2d 482
(1982).
68. See Harrell v. State, 241 Ga. 181, 243 S.E.2d 890 (1978).
69. 252 Ga. 534, 314 S.E.2d 910 (1984). See Gregory, Evidence, Annual Survey of Georgia Law, 37 MERCER L. Ray. 249, 254 (1985).
70. 252 Ga. at 537, 314 S.E.2d at 912.
71. Id.
72. 174 Ga. App. 1, 329 S.E.2d 168 (1985).
73. Id. at 3, 329 S.E.2d at 171.
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lateral) to the modus operandi of those accused of the crime.""
In Hart v. State,7 5 the trial court convicted defendant of selling cocaine. The trial court admitted the testimony of an officer concerning information he had received from a confidential informant that defendant
was selling cocaine from defendant's apartment.7 s The court of appeals
reversed the conviction by rejecting the prosecuting attorney's argument
that the testimony was offered to explain the officer's conduct. 7 7 The
court reasoned that the officer's testimony was not relevant (collateral) to
the issue of whether defendant sold cocaine on the dates alleged in the
indictment.78 Judge Pope, concurring specially, stated that, in his opinion, the reversible error arose from the trial court's failure to give limiting
instructions rather than from the admission of the testimony itself."
Judge Pope's special concurrence in Hart bears noting. His opinion emphasized the necessity that the trial court issue limiting instructions in
order to maintain a balance between the spirit of the rule in Teague and
Official Code of Georgia Annotated section 24-3-2.50 His analysis is as
follows:
I believe that the officer's statement about what the informant told him
would fit within this exception. Furthermore, I believe that this would be
relevant to the officer's credibility, and thus to the issue at trial. Therefore, I believe the statement would be admissible under the rule set out
inTeague .... I do not believe it was the intent of the Supreme Court

in Teague to simply read O.C.G.A. § 24-3-2 out of the law and to virtually ban the admission of testimony to explain conduct; rather, the aim
was to circumscribe a trend toward indiscriminate use of this Code section to cover any statement made to a police officer. 1
Under the mandate of Teague, "only in rare instances will the 'conduct'
of an investigating officer need to be 'explained .... ",,82
The responsibility of maintaining the balance described by Judge Pope in Hart will
fall upon the shoulders of Georgia's trial judges. This was acknowledged
by the court of appeals, in an opinion rendered by Judge Pope, in the
s
case of Hankinson v. Rackley.8
Hankinson concerned an action in trover resulting from defendant's
74.
75.
76.
77.
78.
79.
80.
81.
82.
83.

Id.
174 Ga. App. 134, 329 S.E.2d 178 (1985).
Id. at 134, 329 S.E.2d at 179.
Id.
Id. at 135, 329 S.E.2d at 180.
Id. at 136, 329 S.E.2d at 180 (Pope, J., concurring specially).

Id.
Id,
252 Ga. at 536, 314 S.E.2d at 912.
177 Ga. App. 734, 341 S.E.2d 231 (1986).
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wrongful conversion of certain 'objects d'art' belonging to plaintiff. During the course of the investigation into the missing articles, a statement
was made to a Federal Bureau of Investigation (FBI) agent that ultimately led to the implication of defendant as the wrongdoer. At trial, the
FBI agent's testimony concerning the statement was a necessary link in a
chain of circumstances explaining why the agent ultimately interviewed
the defendant." The court of appeals held that "[t]he trial court must be
vested with considerable discretion in determining the admissibility of
testimony of collateral matters . . .. "'I'
The Georgia Court of Appeals also examined similar circumstances allowing for the admission of testimony under section 24-3-2 in the cases of
Rhine v. State" and Duren v. State.87 The evidence admitted in Rhine
concerned a statement made by an informant to an investigating detective about defendant's stated plans to commit an armed robbery, defendant's possession of a gorilla mask to be used in the crime, and defendant's
likely destination subsequent to any robbery attempt. The statement led
to defendant's ultimate apprehension. 8 The evidence admitted in Duren
concerned a postarrest statement by a coconspirator including, among
other things, the physical description of defendant, as well as a designated rendezvous place and time at which defendant was arrested.9 In
each case, the trial court admitted the evidence to explain the circumstances of the arrests that followed. 90
In Hall v. State,9" codefendant's counsel elicited testimony admitted
under section 24-3-2 on cross-examination of an investigating officer. In
response to a question concerning 'how' the officer had determined that a
vehicle containing a large amount of cocaine belonged to defendant, the
officer responded that he made his determination after talking with people at the service station where the vehicle was found.2 In affirming defendant's conviction of trafficking in cocaine, the court of appeals found
that the officer's testimony fit within the definition of section 24-3-2 as
one of the 'rare instances' in which the investigating officer's conduct
needed to be explained."
84. Id. at 734-37, 341 S.E.2d at 231-34.
85. Id. at 737, 341 S.E.2d at 234 (quoting Yale & Towne, Inc. v. Sharpe, 118 Ga. App.
480, 488, 164 S.E.2d 318, 326 (1969)).
86. 176 Ga. App. 171, 335 S.E.2d 422 (1985).
87. 177 Ga. App. 421, 339 S.E.2d 394 (1986).
88. 176 Ga. App. at 171-72, 335 S.E.2d at 423.
89. 177 Ga. App. at 421, 339 S.E.2d at at 395-96.
90. Id. at 424, 339 S.E.2d at 397; 176 Ga. App. at 172, 335 S.E.2d at 424. See, e.g., Ivester
v. State, 252 Ga. 333, 313 S.E.2d 674 (1984).
91. 176 Ga. App. 498, 336 S.E.2d 604 (1985).
92. Id. at 500, 336 S.E.2d at 606.
93. Id. at 501, 336 S.E.2d at 606.
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B. Res Gestae

To fall under the res gestae exception to the hearsay rule, declarations
must either accompany an act or be connected so nearly to it in time to
free the declaration from all suspicion of afterthought. 4 Historically, such
declarations have included excited utterances, present sense impressions,
declarations of present bodily condition, and declarations of present
mental state or emotion."
In Japhet v. State,"s the court of appeals sustained the trial judge's
admission of testimony by a rape victim concerning statements defendant
made during the commission of the crime to the effect that he was a convicted felon. These statements, which accompanied the act of rape, were
admissible as a part of the res gestae despite the fact that they incidentally placed the defendant's character into issue.s1
When the statement admitted lacks spontaneity but is in the nature of
a narration of a past transaction, it does not fall within the res gestae
exception."6 During the survey period, the exception was put to the supreme test in cases concerning the admission of out of court statements of
child abuse victims.
In Millwood v. State," defendant was convicted of molesting his minor
stepdaughter. The incident occurred on an evening when the child's
mother was at work. The following afternoon, upon the child's return
from school, she related the incident to her mother. At trial, the judge
admitted the mother's testimony of the child's declaration, over objection, on the ground that it was offered to corroborate the child's testimony. 10° On appeal, however, appellee urged that the child's recounting
of the events to her mother was part of res gestae.1"
The court of appeals sustained the admission of the testimony in
Millwood under the res gestae exception because the Georgia Supreme
Court had retreated from a rigid inquiry into trial courts' determinations
of admissibility.10 2 Judge Beasley's opinion for the court in Millwood recognized that the majority of this country's courts, under various theories,
permit testimony of a witness regarding the fact that the victim of a sex
crime reported the offense as well as the details of the incident.10 3 Citing
94.

O.C.G.A. § 24-3-3 (1982).

95. Collins v. Francis, 728 F.2d 1322 (11th Cir. 1984).
96. 176 Ga. App. 189, 335 S.E.2d 425 (1985).
97. Id. at 191, 335 S.E.2d at 427-28.
98.
99.

Parker v. State, 162 Ga. App. 271, 273, 290 S.E.2d 518, 521 (1982).
174 Ga. App. 113, 329 S.E.2d 273 (1985).

100. Id. at 115, 329 S.E.2d at 275.

101. Id.
102.

Id. (citing Andrews v. State, 249 Ga. 223, 228, 290 S.E.2d 71, 75 (1982)).

103. Id. at 115-16, 329 S.E.2d at 276. See 4

WIGMORE, EVIDENCE §

1135 (Chadbourn rev.
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Wallace v. State,104 the court reasoned, "'no precise time can be fixed a
priori when the res gestae ends, but each case must turn on its own circumstances, the inquiry being rather into events that to the precise time
which has elapsed'

....

It is not afterspeech that the law distrusts but

afterthought."10 1
In Kilgore v. State,1 '" the court of appeals examined the admissibility
of a three-year-old's report of sexual molestation to her mother. In sustaining the admission of the child's statement, the court determined that
the fact that the child was too young to be a competent witness did not
preclude the admission of her declaration as part of the res gestae.1 0 7 The
court further noted the fact of the child's extreme youth, the fact that the
report was made at the first opportunity of the child to speak with one of
her parents after the trauma, and the fact that the statements were
prompted by substantial physical pain, all supported the res gestae
determination. 0 "
C. Admission of PriorConsistent Statements to Bolster the Veracity of
a Witness Whose Credibility Has Been Placed in Issue -The Rule in
Cuzzort
As illustrated earlier in this Article, the testimony of a witness formerly
could not be corroborated by proof that the witness' testimony was consistent with what the witness had expressed in an out of court statement.109 In Cuzzort v. State,'" the Georgia Supreme Court granted certiorari to examine the the court of appeals' decision to uphold the
admission into evidence of an out-of-court statement of the victim of an
aggravated sodomy for the purpose of corroborating the victim's in-court
testimony.
In Cuzzort, the victim's mother testified to a statement that the mother
made to the sheriff at the time she reported the incident. The statement
related what the daughter told the mother."' Applying the principle laid
down by the supreme court in Gibbons, the court affirmed the the court
of appeals' judgment and allowed the admission of the prior consistent
1972).
104. 151 Ga. App. 171, 259 S.E.2d 172 (1979).
105. 174 Ga. App. at 115, 329 S.E.2d at 275 (quoting 151 Ga. App. at 171, 259 S.E.2d at
173).
106. 177 Ga. App. 656, 340 S.E.2d 640 (1986).
107. Id. at 659, 340'S.E.2d at 643.

108. Id.
109. See supra notes 47-57 and accompanying text.
110. 254 Ga. 745, 334 S.E.2d 661 (1985), af'g 173 Ga. App. 157, 325 S.E.2d 826 (1984).
See also Gregory, supra note 69, at 250.
111. 173 Ga. App. at 159, 325 S.E.2d at 828.
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statement."' The decision turned on the veracity of the victim having
been placed in issue on the question of whether she had been sodomized
by defendant.' 3 The court noted that, "[Ifn her out of court statement
she said he did and at the trial she testified he did.""' Under the principle laid down in Gibbons, the victim's out-of-court statement became
substantive evidence, thus establishing a new substantive exception to the
hearsay rule in Georgia.
A careful analysis of the rule laid down in Cuzzort reveals that two
requirements are necessary to apply it. First, the out-of-court statement
must be consistent with the in-court statement. Second, the witness' veracity must have been expressly or impliedly placed in issue. 11 This is
consistent with the Federal Rules of Evidence, as noted in Justice Bell's
special concurrence."'
The 1986 Georgia General Assembly enacted legislation strikingly similar to the federal rule Justice Bell discussed in his concurrence. This legislation applies only to statements made by children under the age of
fourteen years describing an act of sexual contact or physical abuse.""
Under the act, these statements would be admissible (1) if the child is
available to testify in the proceedings; and (2) if the court finds that the
circumstances of the statement provide indicia of reliability." 8 Hence, in
those cases in which the child victim is found competent to testify, Georgia's highest court and the state legislature have paved the way for courts
to use out-of-court statements made by children describing acts of child
abuse. What remains to be seen during the next reporting period is the
impact that Cuzzort will have on the out-of-court statements of other
witnesses whose veracity has been placed in issue in cases not concerning
child abuse. For instance, the court of appeals, in Green v. State," ° found
error in testimony the trial court admitted concerning the victim's prior
consistent statements of an aggravated assault, identifying his
assailant." 0
In Green, the court allowed the prosecuting attorney to ask the victim,
on direct examination, "if he had ever told the police that anyone other
than appellant had shot him."''
112.

2

The court of appeals distinguished the

254 Ga.at 745, 334 S.E.2d at 662.

113. Id.
114. Id.
115. Id.
116. Id. at 746, 334 S.E.2d at 663 (Bell, J., concurring specially) (construing FED.R. EVWD.

801(d)(1)(B)).
117.

O.C.G.A. § 24-3-16 (Supp. 1986).

118. Id.
119.
120.
121.

177 Ga. App. 577, 340 S.E.2d 234 (1986).
Id. at 578, 340 S.E.2d at 236.
Id. at 577, 340 S.E.2d at 236.
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facts in Cuzzort from the facts in Green. Unlike Cuzzort, the factual situation in Green concerned the victim's own testimony during direct examination about his prior consistent statements, when his veracity had not
yet been questioned.122 At best, the factual situations in Green and Cuzzort were divided by a very fine line. 2 3 The court's opinion in Green,
however, relies heavily on the general rule in Georgia that a witness' testimony cannot be corroborated
by self-serving testimony concerning his
12 4
prior consistent statement.
The future development of this area of evidence promises to be interesting. In the words of Justice Holmes, "A man's mind stretched by a new
idea can never go back to its original dimensions."' Cuzzort's expansion
into areas outside the criminal law awaits future examination.
D. Business Records
In McCall v.Parker,"' a personal injury suit arising from an automobile accident, the trial court admitted deposition testimony of a hospital
pathologist concerning certain blood alcohol tests his department conducted. He testified from a certified copy of defendant's medical report
concerning the results of the blood alcohol test which showed a .265%
level of intoxication. The pathologist, therefore, rendered an opinion that
defendant was "moderately intoxicated."'2 Citing Wilson v. Childers,'"
the court of appeals held that the test results were admissible as an exception to the hearsay rule1 29 pursuant to Georgia's Business Records
Act.1"" Because the test results were admitted under the Business
Records Act, it made no difference that the chain of custody had not been
122. Id. at 578, 340 S.E.2d at 236.
123. 254 Ga. 745, 334 S.E.2d 661. See Brannon v. State, 176 Ga. App. 781, 337 S.E.2d
782 (1985).
124. 177 Ga. App. at 577, 340 S.E.2d at 304. See Estes v. State, 165 Ga. App. 453, 301
S.E.2d 504 (1983).
125.

G. SELDES, THE GREAT THOUGHTS 191 (1985).

126. 177 Ga. App. 774, 341 S.E.2d 303 (1986).
127. Id. at 775, 341 S.E.2d at 304.
128. 174 Ga. App. 179, 329 S.E.2d 503 (1985).
129. 177 Ga. App. at 774, 341 S.E.2d at 304.
130. O.C.G.A. § 24-3-14(b) (1982) provides:
Any writing or record, whether in the form of an entry in a book or otherwise,
made as a memorandum or record of any act, transaction, occurrence, or event
shall be admissible in evidence in proof of the act, transaction, occurrence, or
event, if the trial judge shall find that it was made in the regular course of any
business and that it was the regular course of such business to make the memorandum or record at the time of the act, transaction, occurrence, or event or
within a reasonable time thereafter.
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proven precisely.'31
In Coastal Health Services v. Georgia,8 2 a damage action arising from
personal injuries sustained by a nursing home patient, the trial court admitted into evidence the lengthy report of an ombudsman concerning her
subsequent investigation of the patient's injuries and treatment. The report was replete with hearsay accounts of various conversations, as well as
impressions, opinions, and conclusions. The ombudsman did not testify at
the trial. The court of appeals reversed the trial court's decision because,
while much of the objectionable material was duplicated by other admissible evidence, the report still contained several unduplicated conclusions
and impressions addressing the alleged negligence of the defendant nurs33
ing home.1
E.

Miscellaneous

Statements of Coconspirators. "After the fact of conspiracy is
proved, the declarations by any one of the conspirators during the pendency of the criminal project shall be admissible against all.' 43 Georgia
courts continue to require the state to present a prima facie case of conspiracy before admitting the statement of a coconspirator upon the trial
of another conspirator. 33
In Waters v. State,'3 the court of appeals examined the foundation
necessary for the admission of the declarations of an alleged coconspirator into evidence. The trial judge admitted, over a hearsay objection,
testimony of a third party concerning his conversation with a coconspirator named Greenawalt, which conversation implicated defendant. On
appeal, defendant argued that the testimony was improperly admitted
without first establishing the conspiracy. 13 7 In affirming the admission of
the testimony, the court in Waters adopted the 'indicia of reliability'
standard for determining whether the court properly placed the statement before the jury.'" The 'indicia of reliability' standard was delineated in the Supreme Court opinion of Dutton v.Evans ." The indicia
required are that the statement by the declarant be nonnarrative; that
the declarant be shown by the evidence to know whereof he speaks; that
the witness is not likely to be proceeding on faulty recollection; and, that
131.
132.
133.
134.
135.
136.
137.
138.
139.

177 Ga. App. at 775, 341 S.E.2d at 304. See 174 Ga. App. at 180, 329 S.E.2d at 506.
176 Ga. App. 240, 335 S.E.2d 712 (1985).
Id. at 241, 335 S.E.2d at 715.
O.C.G.A. § 24-3-5 (1982).
McCauley v. State, 177 Ga. App. 426, 339 S.E.2d 399 (1986).
174 Ga. App. 916, 331 S.E.2d 893 (1985).
Id. at 918, 331 S.E.2d at 896.
Id. at 919, 331 S.E.2d at 896.
400 U.S. 74 (1970).
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the circumstances show that the defendant has no apparent reason to lie
to the witness. 1 0 It is not necessary that all of the indicia be present in
order to support the admission of the statement, although the court
found all present in Waters."4

Statements Made for Purposes of Medical Diagnosis or
' 2
Treatment. In Kirby v.State,"
the court of appeals sustained the trial
court's admission of testimony given by a physician who treated an aggravated assault victim in a hospital emergency room. The physician testified to the victim's statement concerning the cause of her injuries when
she was admitted for treatment. The court found the testimony to be pertinent to the diagnosis and treatment of the victim and, therefore, admissible under Official Code of Georgia Annotated section 24-3-4.11
Because of the rapid development in the area of impeachment through
the use of prior inconsistent statements after Gibbons, cases this Article
surveys concerning the use of prior inconsistent statements will be incorporated by reference into the broader examination of impeachment that
follows.
III.

IMPEACHMENT

As a general rule, a party may show any fact or circumstance that
might affect the credibility of an opposing witness, particularly when the
evidence is conflicting." 4 "'Evidence tendered for impeachment purposes
need not be of the kind or quality required for proving the facts.' ,,145
A. PriorInconsistent Statements
In Gibbons v. State,'4 the Georgia Supreme Court held that when a
witness makes a statement subject to cross-examination, a court may admit prior inconsistent statements as substantive evidence, as well as for
impeachment purposes. 147 In Adams v.State,"48 defendant unsuccessfully
undertook to have the Gibbons decision overruled or modified by the
Georgia Court of Appeals. In affirming defendant's conviction of aggravated assault, the court held that it had no authority to overrule or mod140. Id. at 83-90.
141. 174 Ga. App. at 919, 331 S.E.2d at 896.
142. 174 Ga. App. 58, 329 S.E.2d 228 (1985).
143. Id. at 61, 329 S.E.2d at 731-32 (citing O.C.G.A. § 24-3-4 (1982)).
144. Houston v. State, 175 Ga. App. 881, 883, 334 S.E.2d 907, 909 (1985).
145. Pound v. Medney, 176 Ga. App. 756, 761, 337 S.E.2d 772, 776-77 (1985) (quoting
State Highway Dep't v. Raines, 129 Ga. App. 123, 127, 199 S.E.2d 96, 100-01 (1973)).
146. 248 Ga. 858, 286 S.E.2d 717 (1982).
147. Id. at 862, 286 S.E.2d at 721.
148. 174 Ga. App. 558, 331 S.E.2d 29 (1985).
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ify a decision of the Supreme Court of Georgia since "'[the decisions of
the Supreme Court shall bind all other courts as precedents.'-"'
In Cooperwood v. Auld, 50 the court of appeals extended the Gibbons
rule "to permit a non-moving party to withstand a motion for summary
judgment by submitting sworn testimony averring personal knowledge of
the existence of a prior inconsistent statement made by the witness upon
whose sworn testimony the movant relied."1 ' Cooperwood concerned a
suit against a landlord for negligence arising out of the rape of a tenant.'
The landlord's motion for summary judgment was accompanied by affidavits negating knowledge or notice of criminal activity occurring on apartment premises. In opposition, the tenant-victim executed an affidavit
which revealed that an apartment employee had admitted to her that he
saw the assailant attempt to break into the victim's apartment on the
morning of the rape. The employee did not report his observation. 8 3 Extending the Gibbons rationale to permit a nonmoving party to withstand
a motion for summary judgment by submitting sworn testimony of a prior
inconsistent statement made by a witness upon whose sworn testimony
the movant relies, the court of appeals reversed the granting of the summary judgment.""
Fugitt v. State0 8 concerned the retrial of a murder case in which the
defendant previously had been sentenced to death. The previous conviction was overturned because of the perjured testimony at the first trial by
a state's witness named Frady. Defendant called Frady as his witness at
the retrial in an apparent effort to show prosecutorial misconduct. Frady
testified that an investigator of the district attorney's office had told him
what to say at the first trial. On cross-examination, Frady testified about
a taped conversation he had with the same investigator. The taped conversation was admitted into evidence for impeachment purposes, over objection, with only a reference to defendant's first conviction and death
sentence being deleted. The trial judge gave limiting instructions that the
tape could be used only for impeachment purposes.'5 " The supreme court,
with two justices dissenting, held that several statements contained in the
tape recording were outside the scope of the direct examination and were
not relevant to the impeachment of Frady. 1 7 In particular, the majority
149.
150.
151.
152.
153.
154.
155.
156.
157.

Id. at 559, 331 S.E.2d at 30 (quoting GA.
175 Ga. App. 694, 334 S.E.2d 22 (1985).
Id. at 694, 334 S.E.2d at 23.
Id.
Id.
Id. at 694-95, 334 S.E.2d at 23-24.
254 Ga. 521, 330 S.E.2d 714 (1985).
Id. at 523, 330 S.E.2d at 716.
Id. at 524, 330 S.E.2d at 716.

CONST.

art. VI, § 6, para. 6).
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opinion referred to one statement regarding a reference to defendant hiring Frady's brother to kill a witness.'" The court held that the statement
was not relevant to Frady's credibility and constituted improper evidence
of an independent crime because it failed to show, by admissible evidence, that defendant was the perpetrator."" In the majority opinion,
written by Justice Clarke, the statement was described as "simply the
bald assertion by a third party." 0 Hence, the evidence of the independent crime was clearly inadmissible for failure to show that defendant
was the perpetrator of the crime and for failure to show sufficient similarity between the two crimes so that proof of the former tended to prove
the latter.'"
Justice Weltner, in dissent,"1" objected to the majority opinion, citing
the original opinion that reversed the conviction principally upon Frady's
fabricated testimony. Justice Weltner noted that it was defendant at retrial who called Frady as his witness in an apparent effort to show
prosecutorial misconduct.1'" He should not be heard to complain, therefore, of the state's impeachment of Frady through any prior statement
which would serve that purpose. In the words of Justice Weltner, "It was
Fugitt who seized this corrupt fruit. It was his knowing and intentional
choice. He cannot now complain of its poison.""
In Graham v. State, 6' the court of appeals held that "a prior incriminatory statement is admissible for impeachment
purposes even if Mi1e
randa warnings had not been given." "
B. Impeachment of Hearsay Declarant
In Brantley v. State,' 7 the Georgia Court of Appeals, in a first impression case, addressed the right of a party to impeach a hearsay declarant
whose statements had been admitted into evidence as part of the res gestae.'" Defendant Brantley was convicted of the aggravated sodomy of a
three-year-old boy.1"9 The trial court determined that the victim was incompetent to testify; however, it admitted statements made by the child
158.
159.
160.
161.
162.
163.
164.
165.
166.
167.
168.
169.

Id.
Id.
Id.
Id. (citing French v. State, 237 Ga. 620, 229 S.E.2d 410 (1976)).
Id. at 524, 330 S.E.2d at 717 (Weltner, J., dissenting).
Id. at 525, 330 S.E.2d at 717 (emphasis in original).
Id.
175 Ga. App. 411, 333 S.E.2d 664 (1985).
Id. at 414, 333 S.E.2d at 668.
177 Ga. App. 13, 338 S.E.2d 694 (1985).
Id. at 16-17, 338 S.E.2d at 697-98.
Id. at 13, 338 S.E.2d at 696.
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to his grandmother and father concerning the incident as part of the res
gestae. During the presentation of the defense's case, the trial court sustained objections to questions concerning the child's reputation. The trial
court further precluded defendant from delving into the
truthfulness of
70
the three-year-old child, who did not testify at trial.'
In its examination of the problem, the court of appeals reasoned that
because a hearsay statement that qualifies as an exception to the hearsay
rule is introduced for its truth, the credibility of the hearsay declarant is
important. Moreover, the credibility of the declarant cannot otherwise be
attacked by cross-examination since the statement is hearsay.'7 1 The
court compared the circumstances in Brantley with those in Redd v.
State,'" a case which gave rise to the issue of the admissibility of evidence of bad character or prior inconsistent statements of a deceased to
impeach the dying declarant. In either situation, impeachment is the only
method by which a party can attack the credibility of a hearsay declarant
173
concerning the accuracy of the declaration.
Following the Federal Rules of Evidence, the court held:
To insure that all relevant evidence is brought before the trier of fact, we
hold that a party must be provided with the opportunity to impeach the
credibility of a res gestae declarant. Although this court is embarking on
new ground in7 4 Georgia, our holding is consistent with the Federal Rules
of Evidence.' '

Under the facts in Brantley, the trial judge's error did not require reversal.'17 This was apparently not a case in which the child's declaration
was the sole evidence of the crime.
C. Admissibility of First Offender Conviction for Impeachment in Civil
Case
In yet another case of first impression, the court of appeals permitted
the introduction into evidence of a party's first offender record for purposes of impeachment in a civil case. In Hightower v. General Motors
Corp.,'7 plaintiffs brought an action against General Motors Corporation
170. Id. at 16, 338 S.E.2d at 697.
171. Id., 338 S.E.2d at 698.
172. 99 Ga. 210, 25 S.E. 268 (1896).
173. 177 Ga. App. at 16, 338 S.E.2d at 698.
174. Id. FED. R. EVID. 806, provides: "When a hearsay... statement has been admitted
in evidence, the credibility of the declarant may be attacked, and if attacked may be supported, by any evidence which would be admissible for those purposes if declarant had testified as a witness." Id.
175. 177 Ga. App. at 17, 338 S.E.2d at 698.
176. 175 Ga. App. 112, 332 S.E.2d 336 (1985), a/I'd, 255 Ga. 349, 338 S.E.2d 426 (1986).
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and a local Chevrolet dealership, seeking damages for breach of warranty
and repair of their new vehicle. Subsequent to the filing of their complaint, one of the plaintiffs pleaded guilty to third degree arson, in a case
which concerned his hiring two men to steal and burn another one of his
cars in an apparent insurance fraud. 7' He was sentenced under the provisions of the First Offender Act. 173 The trial court allowed the 17admission
of the first offender sentence to impeach the plaintiff at trial. .
Speaking for the majority of the court, Judge Deen reasoned that if
evidence of a first offender sentence may be used to impeach a witness in
a criminal case, when a defendant's liberty is in jeopardy, the court was
under even less compulsion to exclude such evidence in a civil action.'"
Therefore, it logically followed that a first offender record could be used
in a civil case to impeach a witness. In the opinion of the majority, "[tlo
hold otherwise would honor pecuniary interest over liberty interest."''
Judge Pope, in his dissent, argued that the general assembly intended
to exclude the use of a first offender record for impeachment, adding that
there generally can be no impeachment without a record of conviction. 2
The dissent warned that use of a first offender record for the purpose of
impeachment in civil cases, contrary to the express mandate of the Act,
would impose by 'judicial fiat' a limitation on the right of a first offender
-to be free from the stigma of a criminal record.18 3
D.

Scope of Impeachment

In Pound v. Medney," the court of appeals examined the scope of impeachment, particularly whether a witness could be impeached on a collateral issue which was indirectly material to the issue in the case."8"
Pound concerned a substantial judgment against a physician and hair replacement clinic for actual and punitive damages over the negligent administration of synthetic hair implants. Plaintiff underwent a series of
synthetic fiber hair implants in the fall of 1977. Evidence was admitted at
trial that similar synthetic fibers had been confiscated by the Food and
Drug Administration (FDA) in 1979 and that other FDA investigations
had also been conducted into the implant procedure. On cross-examination and over objection, the defendant-physician was questioned concern177.
178.
179.
180.
181.
182.
183.
184.
185.

175 Ga. App. at 113, 332 S.E.2d at 337.
O.C.G.A. J 42-8-60 (Supp. 1986).
175 Ga. App. at 113, 332 S.E.2d at 337.
Id., 332 S.E.2d at 338.
Id. at 113-14, 332 S.E.2d at 338.
Id. at 117, 332 S.E.2d at 341 (Pope, J., dissenting).
Id. at 117-18, 332 S.E.2d at 341.
176 Ga. App. 756, 337 S.E.2d 772 (1985).
Id. at 760, 337 S.E.2d at 776,
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ing his knowledge of the FDA investigations. The physician's testimony,
that to his knowledge the FDA never disapproved the procedure, was the
object of plaintiff's impeachment efforts. 18"
The court of appeals held that the trial court did not err in allowing the
questioning referred to for purposes of impeachment.' 8' The court noted
that generally, "a party may show anything which in the slightest degree
affects the credit of an opposing witness."' 88
E. Limiting Instructions on the Admission of Impeachment Evidence
In State u. Byrd,'8 9 the Georgia Supreme Court settled the question of
whether Georgia's trial courts are required to give limiting instructions,
with or without request, upon the introduction of impeachment evidence
used to disprove facts testified to by defendants when the evidence offered injects bad character. The court struck down the rule. Limiting instructions must be given by the trial court even without request.'9 °
Defendant in Byrd was convicted for selling cocaine. On cross-examination, the district attorney asked defendant if he had anything to do with
drugs or if he ever sold drugs. Defendant responded in the negative.
Thereafter, the state produced a rebuttal witness who testified that he
had received cocaine from defendant. The trial judge admitted the evidence over objection for the limited purposes of impeachment.'
The
court of appeals reversed." 92
The supreme court declined to sustain the rule announced by the court
of appeals and reasoned that the trial court is not bound to give limiting
instructions without request, except when constitutional issues are concerned.193 Hence, the court distinguished Byrd from those cases in which
an incriminating statement inconsistent with the defendant's testimony,
and incidentally injecting character, was the mode of impeachment. '"
The court noted:
These evidentiary considerations carry less weight than rights under the
Fifth Amendment. On that basis we hold it reasonable and proper to
insist upon a request by a defendant who wishes to have the trial judge
give limiting instructions for impeachment evidence used in the mode of
186. Id.

187. Id.
188. Id. (citing Atlanta Recycled Fiber Co. v. Tri-Cities Steel Co., 152 Ga. App. 259, 263,
262 S.E.2d 554, 557 (1979)).
189. 255 Ga. 665, 341 S.E.2d 455 (1986).
190. Id. at 668, 341 S.E.2d at 459.
191. Id. at 666, 341 S.E.2d at 457.

192. Id.
193. Id., 341 S.E.2d at 458.

194. Id.

236

MERCER LAW REVIEW

(Vol. 38

disproving facts testified to, which incidently injects character. The
Court of Appeals erred in ruling to the contrary.19s

IV,

RELEVANCE

"'The'admission of evidence is a matter which rests largely within the
sound discretion of the trial judge. However, the Georgia rule favors the
admission of any relevant evidence, no matter how slight its probative
value. Evidence of doubtful relevancy or competency should be admitted
and its weight left to the jurors.' "196
The courts have long resolved relevancy issues on a case-by-case basis
in Georgia. In view of the above quote, one would certainly be justified in
the mistaken belief that all evidence arising during the trial of a case, if
otherwise admissible, would be at least 'slightly' probative. There are,
however, certain limitations that do indeed exist in relevancy determinations before the courts. The common denominator appears to be the fair
and logical connection between the evidence offered and the inference
arising therefrom.
For example, in Walker v. Mitchell,1 9 a personal injury case arising
from an automobile accident, plaintiff, seeking to prove that the accident
was caused by an apparent brake failure, attempted to offer evidence that
a 'brake job' had been performed on defendant's vehicle some six months
(and 5,000 miles) after the accident. 98 The court of appeals affirmed the
trial court's exclusion of the evidence because the evidence "raised no fair
presumption or inference with regard to the condition of the [vehicle's]
brakes at the time of the collision." ' "
In the criminal trial arena, questions of relevancy oftentimes focus, directly or incidentally, on the accused's character. A summary of notable
criminal cases in which character issues were addressed during this survey period follows.
A.

Characterof the Accused

Guilt by Association. The Georgia Court of Appeals rejected the old
adage, 'You can tell the character of a person by the company he keeps,'
195. Id.
196. Weathers v. Cowan, 176 Ga. App. 19, 20, 335 S.E.2d 392, 393 (1985) (quoting Southern Bell Tel. & Tel. Co. v. Coastal Transmission Serv., 167 Ga. App. 611, 618, 307 S.E.2d 83,
90 (1983)).
197. 174 Ga. App. 738, 331 S.E.2d 82 (1985).
198. Id. at 738, 331 S.E.2d at 82.
199. Id., 331 S.E.2d at 83. See Sparks v. Pine Forest Enters., 174 Ga. App. 598, 331
S.E.2d 34 (1985).
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in Hill v.State.'" Hill was convicted of possession of marijuana with intent to distribute. The trial court erroneously permitted the prosecuting
attorney to cross-examine defendant concerning whether other members
of his family had "been in trouble for marijuana."' 01 The court of appeals
did not consider the association of the defendant's family with marijuana
as relevant to the issue of whether defendant possessed marijuana with
intent to distribute and, therefore, construed the prosecutor's action as an
improper attempt to impugn the character of defendant through guilt by
association. 202
Subsequent Similar Criminal Acts. In Burks v. State,'0 3 defendant was convicted for the April 14, 1982, armed robbery of a Del Taco
restaurant in Clayton County. The defense was alibi and the principal
evidence against defendant was photographic lineup identification. At
trial, the court allowed the state to introduce evidence of defendant's
guilty plea to an armed robbery of another fast-food restaurant, located
approximately three miles from Del Taco, which occurred on April 21,
1982.204 The majority opinion of the court of appeals, citing State v.
Johnson,20 5 noted that "these cases necessarily turn on their facts and are
2
in the last analysis, judgment calls." "
The principal issue in Burks was identity. The majority found the two
robberies sufficiently similar to admit them under Johnson to show identity, motive, plan, scheme, bent of mind, and course of conduct.2 7
Evidence of Independent Similar Cases With a Substantial
Intervening Lapse of Time. Defendant in Childs v. State5 " was convicted of numerous sex crimes concerning three children, all of whom
were related to defendant. Over objection, the court permitted two other
witnesses, who were also distantly related to defendant, to testify to separate sexual incidents concerning them and the defendant which had occurred eleven and six years before the trial.2 "
In affirming the Childs conviction, the court of appeals recognized what
it termed to be, "a liberal approach to admission of evidence of indepen-

200. 176 Ga. App. 509, 336 S.E.2d 276 (1985).
201. Id. at 510, 336 S.E.2d at 278.
202. Id.
203. 174 Ga. App. 304, 329 S.E.2d 590 (1985).
204. Id. at 305, 329 S.E.2d at 592.
205. 246 Ga. 654, 272 S.E.2d 321 (1980).
206. 174 Ga. App. at 305, 329 S.E.2d at 592 (quoting 246 Ga. at 656, 272 S.E.2d at 323).
207. Id. at 306, 329 S.E.2d at 592. See Judge Benham's dissent calling on the court to
balance the purpose of the rule disfavoring admissibility against exceptions to the hearsay
rule; unless the exceptions are clearly overriding, the general rule regarding their admissibility should apply, Id. at 307, 329 S.E.2d at 593 (Benham, J., dissenting).
208. 177 Ga. App. 257, 339 S.E.2d 311 (1985).
209. Id. at 258, 339 S.E.2d at 312.

238

MERCER LAW REVIEW

[Vol. 38

dent crimes in cases concerning sexual abuse of children .... ,,2o The
court pointed to its approval of similar evidence in other such cases used
for purposes of demonstrating intent, motive, plan, scheme, and bent of
mind, ranging from twelve to twenty-two years before the respective
crimes. 2 " The overwhelming evidence in Childs of defendant's propensity

to molest children caused the court of appeals to observe that, "in the
instant case, it appears that the appellant had a scheme to prey upon
every available female child within his family circle .... "212 Hence, the
existence of the fair and logical connection between the evidence offered
(in the form of repeated acts of sexual molestation upon child relatives)
supported the inference arising therefrom (to wit, the alleged acts of sexual molestation upon the victims).
Opening the Character Door. Georgia law provides that a defendant may testify in his own behalf, as any other witness, except that no
unless
evidence of bad character or prior convictions shall be admissible
213
and until the defendant places his own character in issue.
In Phillips v. State," the Georgia Supreme Court answered the following question: "May a defendant testify that although he was present at
the scene of the crime he did not participate in it and that he ran from
police because he was on probation, but nonetheless deprive the prosecutor of proving that in fact he was an escapee?""" in the negative. Phillips
was convicted of robbery by intimidation. On direct examination, he testified that he was in Florida on the date of the robbery. In response to his
attorney's inquiry concerning why Phillips was in Florida, he responded,
"Well, I was on parole and I had violated my parole and ....

,2

6

,

On

cross-examination, the district attorney asked defendant why he was on
parole. The district attorney subsequently introduced into evidence defendant's 1975 conviction for armed robbery.217
A majority for the Georgia Court of Appeals upheld Phillips' conviction
on the ground that Phillips had placed his character into evidence and
that cross examination was proper under Official Code of Georgia Annotated section 24-9-20(b).' 8 On certiorari, Chief Justice Hill, speaking for
210. Id.
211. Id., 339 S.E.2d at 313 (citing Whited v. State, 173 Ga. App. 435, 326 S.E.2d 803
(1985); Cox v. State, 173 Ga. App. 422, 326 S.E.2d 796 (1985); Copeland v. State, 160 Ga.
App. 786, 287 S.E.2d 120 (1982)).
212. Id.
213. O.C.G.A. § 24-9-20(b) (1982); compare FD. R. EVID. 609 (allowing impeachment of
accused as any other witness, by proof of conviction, albeit with certain exceptions).
214. 254 Ga. 370, 329 S.E.2d 475 (1985), aff'g 171 Ga. App. 827, 321 S.E.2d 393 (1984).
215. 254 Ga. at 372, 329 S.E.2d at 477.
216. Id. at 370-71, 329 S.E.2d at 476.
217. Id. at 371, 329 S.E.2d at 476.
218. 171 Ga. App. 827, 828-29, 321 S.E.2d 393, 395 (1984), aff'd, 254 Ga. 370, 329 S.E.2d
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a majority of the Georgia Supreme Court, affirmed, holding that:
[Wihere a defendant admits any prior criminal conduct less than all his
criminal offenses, he has put his character in issue within the meaning of
OCGA § 24-9-20(b), supra, by attempting to portray his character, albeit
bad, as being better than it actually is. Thus, when a defendant admits
any prior criminal conduct, the prosecutor may cross-examine him as to
such conduct and may prove other prior convictions. This holding provides a simple rule, in the direction taken by a majority of
jurisdictions.2 1
The Phillips opinion illustrates yet another example of the developing
trend of Georgia courts toward the more liberal Federal Rules of Evidence, in certain instances. As Chief Justice Hill noted, the majority of
jurisdictions, as well as the Federal Rules of Evidence, treat the defendant's election to testify as a decision to put his character in issue.2' Justices Smith, Bell, and Gregory, in special concurrence, favored Judge
21
Benham's concurring opinion in Phillips,"
limiting the state's opportubad character to
nities to introduce specific acts to show a defendant's
222
those methods already available to the prosecution.
Citing Phillips, the supreme court upheld the introduction of defendant's prior aggravated assault (knifing) conviction in Porter v. State,2"3
when defendant, accused in the shooting death of his girlfriend, testified
that he had never done anything like that before.2 2 4 The court's reasoning
permitted admission of the evidence under an impeachment rationale
rather than under the broader purpose delineated in the Phillips
5
decision.2
B. Miscellaneous Areas of Relevance
Evidence of Subsequent DUI Offenses on the Question of Punitive Damages. In Moore v. Thompson,'6 the supreme court granted
certiorari to address the following question:
[W]hether, in a civil action for damages arising out of the use of an auto475 (1985); O.C.G.A. § 24-9-20(b) (1982).
219. 254 Ga. at 372, 329 S.E.2d at 477.
220. Id. (citing 81 AM. JUL 2d Witnesses § 582 (1976)).
221. Id. at 374, 329 S.E.2d at 479 (Bell, J., concurring specially) (citing Phillips, 171 Ga.
App. at 829, 321 S.E.2d at 395 (Benham, J., concurring)).
222. Id.
223. 254 Ga. 388, 330 S.E.2d 94 (1985).
224. Id. at 389, 330 S.E.2d at 95.
225. Id.
226. 255 Ga. 236, 336 S.E.2d 749 (per curiam), aff'g 174 Ga. App. 331, 329 S.E.2d 914
(1985).
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mobile in which the cause of the injuries is alleged to be driving while
intoxicated, evidence is admissible on the issue of punitive damages that
the defendant had pled guilty to driving
while intoxicated twice before,
7
and twice after, the injuries in issue.2
In Thompson v. Moore,22 a majority for the court of appeals had held
that evidence of guilty pleas concerning incidents prior to the subject accident were admissible but that evidence of guilty pleas to incidents after
the subject accident were not."s The court reasoned that the two subsequent guilty pleas were less indicative of willful and wanton behavior in
the accident than they were prejudicial." 0 The majority, therefore, sustained the trial judge's action in declaring a mistrial because of the admission of the pleas to two DUI charges that occurred after the accident. 3 1 Judges Beasley and Deen would have admitted the questioned
evidence.23
On certiorari, with three justices dissenting, the majority of the Georgia
Supreme Court reversed."' In a per curiam opinion, the court concluded
that driving under the influence of alcohol so as to cause personal injuries
to another is an aggravating circumstance which authorizes an award of
punitive damages to deter the wrongdoer from repeating the act under
Official Code of Georgia Annotated section 51-12-5.2"
The impact of the Moore decision in the area of punitive damages is
clearly evident. The majority cautioned, however, that their determination was confined to the admission of evidence on the issue of punitive
damages and not to the admissibility of such evidence on issues of liability, impeachment, or any other matter.2s For that reason, the court further held that the trial judge should exercise his discretion and try the
227.
S.E.2d
228.
229.

255 Ga. at 236, 336 S.E.2d at 749 (citing Thompson v. Moore, 174 Ga. App. 331, 329
914 (1985)).
174 Ga. App. 331, 329 S.E.2d 914, aff'd, 255 Ga. 236, 336 S.E.2d 749 (1985).
174 Ga. App. at 334, 329 S.E.2d at 917.

230. Id.
231. Id.
232. Id. (Beasley, J., dissenting). In her dissent Judge Beasley stated:
I would hold that the latter two incidents are admissible as relevant. A person's
reaction to his behavior and its results tends, it seems to me, to show his bent of
mind towards that behavior. And that is what is at issue with regard to the exemplary damages pleaded for here, not to compensate the victim but expressly to
govern the future behavior of the wrongdoer.
Id. at 335, 329 S.E.2d at 918.
233. 255 Ga. at 237, 336 S.E.2d at 751.
234. Id. O.C.G.A. § 51-12-5 (1982) states: "In a tort action in which there are aggravating
circumstances, in either the act or the intention, the jury may give additional damages to
deter the wrongdoer from repeating the trespass or as compensation for the wounded feelings of the plaintiff." Id.
235. 255 Ga. at 237, 336 S.E.2d at 750.
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issue of punitive damages separately in a bifurcated procedure or separate trial.2"
Rape Defendant's Prior, Uncharged Assault on Victim's
Mother. In Geckles v. State,2 37 defendant was convicted of rape and aggravated sodomy. The issue was consent. The court of appeals found no
error in admitting testimony regarding defendant's prior alleged knife assault upon the victim's mother. The court reasoned that the evidence was
relevant to illustrate why the victim feared the defendant and to show
that any consent on the victim's part was induced by fear.2 38 Again, as
examined earlier in this Article, the existence of a fair and logical connection between the evidence offered (the defendant's assault on the victim's
mother) supported the inference arising therefrom
(the victim's fear of
2 89
the defendant when consent was an issue).
Evidence of Defendant's Failure to Submit to Stipulated Polygraph. In Brown v. State2 4 0 defendant was convicted of incest with his
fourteen-year-old stepdaughter. Over objection, testimony was admitted
to show that after defendant had entered into a stipulation that he would
submit to a 'state-administered' polygraph test, the results of which
would be admissible in evidence, he declined to take the test."' The court
of appeals reversed.2 4 2 The court first examined the rule of limited admissibility of such tests, which limits the admissibility of polygraph results to
the express stipulation of the parties 248 The court concluded that evidence of defendant's failure to take the test was merely an attempt to
raise an inference of his guilt and was neither probative nor admissible.4 4
The court further held that the written stipulation entered into by defendant, which allowed for the admissibility of evidence of his refusal to
take the test, was invalid and ineffective in that parties cannot "by stipulation fix or change the law. "245
Evidence of Course of Conduct. In Pelligrini v. State,"' 6 defendants were convicted on numerous counts of theft by taking arising from
the operation of their business. According to the evidence, numerous business customers had paid monies to the business but had never received

236. Id. at 238, 336 S.E.2d at 751.
237. 177 Ga. App. 70, 338 S.E.2d 473 (1985).
238. Id. at 73-74, 338 S.E.2d at 476.
239. See supra notes 208-13 and accompanying text.
240. 175 Ga. App. 246, 333 S.E.2d 124 (1985).
241. Id. at 248, 333 S.E.2d at 126.
242. Id. at 249, 333 S.E.2d at 127.
243. Id. at 248, 333 S.E.2d at 126.
244. Id. at 248-49, 333 S.E.2d at 126-27.
245. Id. at 249, 333 S.E.2d at 127 (citing Heavey v. Security Management Co., 129 Ga.
App. 83, 198 S.E.2d 694 (1973)).
246. 174 Ga. App. 84, 329 S.E.2d 186 (1985).
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either the agreed considerations or refunds. The State, by introducing evidence that one of the appellants had written personal checks on a business account, attempted to show that defendants had used at least a portion of those monies personally. The evidence consisted of one of the
defendant's personal bankruptcy records.247 In sustaining the trial court's
admission of the evidence, the court of appeals held that the evidence was
admissible on the issue of defendant's motive to commit the thefts, as
well as her intent to treat funds which had obstensibly been paid to the
business as her own personal funds.2 48 The court reasoned as follows: "All
the facts connected with the transaction under investigation are relevant
and admissible in evidence, provided that they afford any fair presumpespecially is this true where such facts
tion as to the matter in issue, and249
tend to show motive and intent.1

Viewing of Pornographic Materials by Jury. Defendant in
Tyler v. State" ° was convicted of the aggravated sodomy and child molestation of his eleven-year-old daughter. The daughter testified at trial
that her father taught her to perform sexual acts upon him through the
use of VCR tapes. She was able to relate the content of some of the tapes
allegations and denied that he
to the jury. The father denied the criminal
5
had shown the tapes to his daughter.2
The court of appeals, reasoning that the tapes were relevant, found no
error in the trial court's decision to permit the jury to view a few minutes
of each tape."' The court found the tapes admissible to corroborate the
testimony of the daughter regarding whether the tapes could have been
used for the purposes of teaching the daughter to perform sexual acts3
upon her father and to show his lustful disposition and bent of mind.'2
V.

EXPERT TESTIMONY

Folklore has it that, in courthouses far removed from Georgia's urban
centers, an 'expert' was said to be a man with a briefcase who has traveled more than fifty miles to reach the courthouse. Surprisingly, folklore
provides a more detailed definition of the term 'expert' than does the
Georgia legislature. Georgia law provides only that "[the] opinions of experts on any question of science, skill, trade or like questions shall always
247.

Id. at 85, 329 S.E.2d at 188.

248. Id.
249. Id. (quoting Harris v. State, 69 Ga. App. 872, 873, 27 S.E.2d 51, 53 (1943)) (citations
omitted).
250. 176 Ga. App. 96, 335 S.E.2d 691 (1985).

251. Id. at 99-100, 335 S.E.2d at 695.
252. Id. at 100, 335 S.E.2d at 695.
253. Id.
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be admissible .

. . .,4

The determination concerning the qualifications

of a witness to give expert testimony has been left to the courts. 2 "5Questions concerning expert testimony usually center on the qualifications of
the 'expert' or on the scope of the expert testimony, especially when the
testimony embraces the ultimate issue of the case.
In Bethea v. Smith,2 plaintiff brought a medical malpractice action
against an orthopedic surgeon alleging negligent diagnosis and treatment
of plaintiff's fractured ankle. Defendant moved for summary judgment
and filed an affidavit averring that his medical and surgical treatment had
been performed in accordance with the accepted standards of medical
care observed by the medical profession under the same or similar circumstances. Plaintiff countered with the affidavit of a podiatrist.2 5 7 The
trial court denied the motion for summary judgment. The court of appeals granted defendant's application for an interlocutory appeal to address the issue of whether the 2podiatrist's affidavit constituted competent
expert evidence and reversed.

5

In the opinion by Judge Carley, the court followed the general rule in
Georgia "that a member of a school of practice other than that to which
the defendant belongs is not competent to testify as an expert in a malpractice case. ' '1

59

The court acknowledged a recent exception found in

Sandford v. Howard."' In Sandford, the court upheld the admission of
an orthopedic surgeon's testimony in a malpractice action against a podiatrist arising from the treatment of flat feet.2 61 The court found that the
decision in Sandford was a narrow one resulting from a perceived trend
toward admitting this type of testimony when the treatment methods of
the patient were the same."2 The court found nothing in Bethea to indicate a common standard of treatment recognized by both schools of prac26
tice regarding the diagnosis and treatment of fractured ankles. 3
In Nichols v.State,2" defendant was convicted of rape and other related offenses. Over objection, the examining physician was permitted to
254. O.C.G.A. § 24-9-67 (1982).
255. See Atlantic Coast Line R.R. v. Sweat, 183 F.2d 27 (5th Cir. 1950); Tifton Brick &
Block Co. v. Meadow, 92 Ga. App. 328, 88 S.E.2d 569 (1955).
256. 176 Ga. App. 467, 336 S.E.2d 295 (1985).
257, 1d. at 467, 336 S.E.2d at 296.
258. Id. at 467-68, 336 S.E.2d at 297.
259. Id. at 468, 336 S.E.2d at 297 (quoting Sandford v. Howard, 161 Ga. App. 495, 497,
288 S.E.2d 739, 740 (1982)).
260. 161 Ga. App. 495, 288 S.E.2d 739 (1982).
261. 161 Ga. App. at 498, 288 S.E.2d at 741.
262. 176 Ga. App. at 468, 336 S.E.2d at 297.
263. Id.
264. 177 Ga. App. 689, 340 S.E.2d 654 (1986).
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testify that, in his opinion, the victim had been 'raped.' 2 5 In reversing the
conviction, the court of appeals stated: "Although it is permissible for the
expert to give his opinion as to facts in issue or even the ultimate issue
where such question is a proper one for opinion evidence, the expert is
not permitted to state a legal conclusion as to the ultimate matter in
issue.""'
Citing Professors Agnor and Green and the Georgia Supreme Court,
the court of appeals reasoned that the key to the admission of opinion
evidence, even opinion evidence addressing the ultimate issue, is whether
the question itself is a proper one for opinion evidence."' Whether the
opinion evidence goes to the ultimate issue is not the determining factor
regarding its admission. 2" In other words, a witness can be called upon to
draw a factual inference from data observed by him, and his response,
even as to the ultimate issue, is proper. In Nichols, the court concluded
that the expert's testimony that the victim had been 'raped' amounted to
a legal, not factual, conclusion and, therefore, constituted improper opinion evidence.2 6'
In Butler v. State,'27 defendant was convicted of numerous sexual
crimes concerning a minor child. The child was seven years old at the
time of the trial, and the court declared her competent to testify. Over
objection, the pediatrician who physically examined the child was permitted to testify that in her opinion the child had been sexually molested.
Her opinion was founded on statements that she elicited from the child
during the examination and was based upon her professional belief that
the child could not have lied about the incident.2 71 Hence, her opinion
concerned both the credibility of the child and the ultimate fact itself.
In reversing the Butler conviction, Chief Judge Banke, writing for a
five-to-four majority of the court of appeals, held: "We have been
presented with no authority, nor are we aware of any, to the effect that a
pediatrician is better qualified to assess the credibility of a child than the
of all witnesses, inaverage lay person. The resolution of the credibility
2 72
cluding children, rests solely with the jury.
As reported earlier in this Article, there exists an apparent trend in
Georgia toward the liberalization of the rules of evidence in cases con-

265. Id. at 692, 340 S.E.2d at 656.
266. Id. at 693, 340 S.E.2d at 658.
267. Id., 340 S.E.2d at 657 (citing AGNOR'S GEORGIA EVIDENCE § 9-3 (2d ed. 1986), and T.
GREEN, GEORGIA LAW OF EVIDENCE § 113 (2d ed. 1983)).
268. Id. at 693, 340 S.E.2d at 657.
269. Id., 340 S.E.2d at 658.
270. 178 Ga. App. 110, 342 S.E.2d 338 (1986), cert. granted.
271. Id. at 112, 342 S.E.2d at 340.
272. Id.
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cerning child abuse, particularly when the credibility of the child-victim
is in issue.2 3 Judges McMurray and Benham, speaking separately for the
minority, issued strong dissents in Butler.'7 The ultimate decision of the
expert's opinion concerning the child's credibility will likely be left to the
Georgia Supreme Court on certiorari.
In his dissent, Judge McMurray argued that while the weight of the
pediatrician's opinion was a matter to be determined by the jury, her testimony concerning the sexual molestation of the child was in the form of
a medical opinion.' 7 ' Judge Benham, in his dissent, compared Butler with
Smith v. State,'276 in which expert testimony was admitted on the novel
'battered wife syndrome.'2 77
Judge Benham's dissent stressed that lay perception is that children
have vivid imaginations and conjure up weird tales. The expert testimony
of the pediatrician in Butler, however, was offered to show that children
of tender years do not fantasize about sexual encounters. 27 8 Therefore, as
in Smith, the testimony would have supplied an interpretation of the
facts that differed from the ordinary lay perception. In suggesting refinement of the rule in Smith that would encompass similar issues in other
cases Judge Benham asserted:
In deciding the issues upon which jurors may not be able to make inde-

pendent assessments and upon which the testimony of an expert is
needed, the court should determine if (1) the issue is so complex as to be
beyond the ordinary knowledge of lay persons; or (2) so phenomenal in
nature as to lend itself to gross misconceptions without the benefit of
expert testimony.' 79

VI. MISCELLANEOUS
A.

Value

0
In Jordanv. Department of Transportation,"2
a condemnation action,
the court of appeals considered whether the trial court properly excluded
two executory contracts, offered in connection with an expert's testimony,
which concerned the sales price of the remainder of the condemnee's
property. The trial court excluded the evidence at trial because it consid-

273.
274.
275.
276.
277.
278.
279.
280.

See, e.g., Cuzzort, 254 Ga. 745, 334 S.E.2d 661.
178 Ga. App. at 113-15, 342 S.E.2d at 341-42 (McMurray, Benham, JJ., dissenting).
Id. at 113-14, 342 S.E.2d at 341 (McMurray, J., dissenting).
247 Ga. 612, 277 S.E.2d 678 (1981).
178 Ga. App. at 114, 342 S.E.2d at 341 (Benham, J., dissenting).
Id. at 115, 342 S.E.2d at 342.
Id. at 115, 342 S.E.2d at 342.
178 Ga. App. 133, 342 S.E.2d 482 (1986).
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ered the evidence to be too remote in time and too speculative. 28 ' The
court of appeals reversed, holding that whether the sales were sufficiently
close in time and sufficiently similar was evidence from which the jury
procould determine the credibility of the expert, and, even if of2doubtful
82
purpose.
that
for
admissible
was
evidence
the
value,
bative
B. Admissibility of Blood Alcohol Tests
In Steed v. City of Atlanta,283 a driving under the influence case, the
court of appeals held that, under Georgia's implied consent statute, 2 the
state must prove an affirmative waiver by a defendant of the right to an
independent test prior to the admission of testimony concerning the resuits of an intoximeter breath test.2 8 5 Within less than one year of the

ruling, the 'affirmative waiver' requirement was rejected in the case of
State v. Dull.2 " In Dull, the court of appeals disapproved its earlier ruling and held that when there is a discrepancy in testimony surrounding a
defendant's request for an additional test, a question of credibility is created for the trial court on a motion to suppress.28 7 In Cunningham v.
State,2 " the Supreme Court of Georgia applied the double whammy to
Steed and expressly held that the requirement of Steed had never been
adopted by the supreme court.28 9 The court then adopted the more liberal
standard expressed in Dull.29
In Cadden v. State,'" defendant was convicted of driving under the
influence. He apparently faked compliance with the intoximeter testing
procedure. The court of appeals held that the officer was authorized to
give testimony regarding appellant's apparent refusal to submit to the
a pretense of compliance is tantamount to a refusal to take
test because
2
2

the test.

281. Id. at 134, 342 S.E.2d at 483.
282. Id., 342 S.E.2d at 484. See also Iffland v. Lancaster, 176 Ga. App. 449, 336 S.E.2d
350 (1985) (unaccepted purchase offers were admitted to explain basis for otherwise competent opinion testimony of value).
283. 172 Ga. App. 839, 325 S.E.2d 165 (1984).
284. O.C.G.A. §§ 40-6-392(a)(3), (4) (1985).
285. 172 Ga. App. at 842, 325 S.E.2d at 168.
286. 176 Ga. App. 152, 335 S.E.2d 605 (1985).
287. Id. at 154, 335 S.E.2d at 607. See also Sanders v. State, 176 Ga. App. 869, 338
S.E.2d 5 (1985).
288. 255 Ga. 35, 334 S.E.2d 656 (1985).
289. Id. at 38, 334 S.E.2d at 658-59.
290. Id.
291. 176 Ga. App. 377, 336 S.E.2d 266 (1985).
292. Id. at 378, 336 S.E.2d at 267 (citing Howard v. Cofer, 150 Ga. App. 579, 258 S.E.2d
195 (1979)).

