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MERCER LAW REVIEW

I. PROCEDURE

A. Appellate Procedure

Apparently because of its still relatively recent enactment, the discre-
tionary appellate procedure continues to cause confusion resulting in the
dismissal of a number of appeals for failure to follow the application pro-
cedure properly. The Official Code of Georgia Annotated requires that all
"[aippeals from judgments or orders in divorce, alimony, child custody,
and other domestic relations cases . . ." be by application.' The courts
have interpreted this code section broadly and, consequently, the courts
require almost any appeal from a domestic relations case to conform to
the procedure for discretionary appeal.2 In several cases during the survey
period, the court of appeals appeared to suggest that appellants who are
unsure of the proper course to follow should attempt both direct and dis-
cretionary routes of appeal as a safety measure.3

Lewis v. Robinson4 is one case in which the court of appeals noted that
appellant "cautiously filed both a direct appeal and an application for
discretionary review." 5 Appellant filed an application to appeal in the
court of appeals as well as a notice of appeal. The court denied the discre-
tionary application after considering the merits, but on direct appeal it
transferred the case to the supreme court. The court of appeals believed
the case to be properly within the jurisdiction of the supreme court be-
cause of the case's domestic relations nature. An Ohio trial court had
granted the parties a divorce decree. Appellee filed suit in Georgia to do-
mesticate the Ohio judgment and to have the trial court hold appellant in
contempt for failing to pay child support. Appellant sought review of the
trial court's order domesticating the foreign judgment and holding him in
contempt.' The underlying suit in Lewis was on a foreign judgment.

In returning the case to the court of appeals, the supreme court held
that it was not a divorce or alimony case within the appellate jurisdiction
of the supreme court.8 Upon return of the case to the court of appeals,
the court distinguished between classification of the case for appellate ju-

1. O.C.G.A. § 5-6-35(a)(2) (Supp. 1986).
2. D. MCCONAUGHEY, GEORGIA DIVORCE, ALIMONY & CHILD CUSTODY § 13-4 (3d ed. 1986);

see infra text accompanying notes 4-33.
3. See Tuttle v. Stauffer, 177 Ga. App. 112, 338 S.E.2d 544 (1985); Elmore v. Elmore, 176

Ga. App. 863, 338 S.E.2d 68 (1985); Lewis v. Robinson, 176 Ga. App. 374, 336 S.E.2d 280
(1985).

4. 176 Ga. App. 374, 336 S.E.2d 280 (1985).
5. Id. at 375, 336 S.E.2d at 281.
6. Id. at 374, 336 S.E.2d at 280.
7. Id.
8. Lewis v. Robinson, 254 Ga. 378, 378, 329 S.E.2d 498, 499 (1985). See also Matuszczak

v. Kelly, 233 Ga. 914, 213 S.E.2d 875 (1975).
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risdiction and for determining whether direct versus discretionary appeal
was appropriate.s As a suit on a foreign judgment, the appeal was a 'con-
tempt' or 'other domestic relations' case for selecting discretionary appeal
as the proper procedure.10 The supreme court considered the suit an ac-
tion on a debt, bringing it under the jurisdiction of the court of appeals,
not the supreme court." Although the court of appeals ultimately denied
the application for review,"s at least this appellant had assured himself an
opportunity for the appellate court to consider the merits of his claims.

In filing only a direct appeal, appellant in Tuttle v. Stauffer" failed to
preserve the opportunity for the appellate court to consider the merits of
her appeal. The grandparent filed the suit, which concerned a petition for
visitation rights. The court terminated appellant's son's parental rights,
and the mother's new spouse adopted the children. The court held that
grandparents seeking appellate review of an adverse ruling regarding visi-
tation rights must follow the procedure required to secure a discretionary
appeal under Official Code of Georgia Annotated section 5-6-35(a)(2).14

Grandparents have no greater right to a direct appeal of a ruling on visi-
tation rights than the parents themselves.'5 The court noted, as if making
a suggestion to future appellants, that appellant in Tuttle did not file an
application for discretionary appeal as a precaution.6

The case of Elmore v. Elmore7 afforded the court of appeals another
opportunity to comment on the advisability of filing both a direct appeal
and an application for discretionary review when an appellant is uncer-
tain of the appropriate procedure to follow. As a suit for contempt on a
foreign judgment, the proper procedure in this case was to file an applica-
tion for discretionary appeal.'8 Appellant filed such an application, but
also filed for a direct appeal. Although it dismissed the direct appeal, the
court granted the discretionary appeal."s

Another aspect of the relatively new appellate procedure that still ap-

9. 176 Ga. App. at 374, 336 S.E.2d at 280-81.
10. Id.
11. 254 Ga. at 378, 329 S.E.2d at 499.
12. 176 Ga. App. at 375, 336 S.E.2d at 281.
13. 177 Ga. App. 112, 338 S.E.2d 544 (1985).
14. Id. at 113, 338 S.E.2d at 544 (citing O.C.G.A. § 5-6-35(a)(2) (Supp. 1986)).
15. Id., 338 S.E.2d at 545.
16. Id.
17. 176 Ga. App. 863, 338 S.E.2d 68 (1985).
18. Id. at 863, 338 S.E.2d at 68. See Lewis, 176 Ga. App. at 374, 336 S.E.2d at 280-81.
19. 176 Ga. App. at 863, 338 S.E.2d at 68; Elmore v. Elmore, 177 Ga. App. 682, 340

S.E.2d 651 (1986) (on discretionary appeal the court of appeals reversed the trial court's
order finding appellant in contempt. The court based its ruling on appellee's failure to serve
appellant with summons as required by O.C.G.A. § 9-11-4 (Supp. 1986). Appellee had in-
stead simply served appellant with a rule nisi setting the case down for a hearing).
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pears to be causing uncertainty among Georgia family law practitioners is
the proper method of appeal from a deprived child proceeding. Direct
appeal is proper only when parental rights have been terminated."0 In two
cases during the survey period, the court of appeals sought to resolve this
issue. In both Ex rel W.S.G. 1 and In re S.G.,"2 the court held that, as in
other child custody cases, when proceedings do not result in termination
of parental rights, but only in a temporary custody award to a govern-
ment agency, an application for discretionary review is appropriate.2 3

The court of appeals dismissed a direct appeal from a legitimation pro-
ceeding in Noggle v. Arnold 2 because of its previous decision in Brown v.
Williams.25 The earlier decision in Brown established that an appeal from
a legitimation proceeding requires application for review since it is classi-
fied as 'other domestic relations cases' under the Official Code of Georgia
Annotated. Judge Beasley, dissenting in Noggle, concluded that after
Brown and Noggle, no appellant in a case of this nature will have a valid
excuse for erroneously filing a direct appeal. 27 She noted that since the
court of appeals decided Brown after appellant in Noggle had already
"dutifully filed his notice of appeal,"2 8 appellant did not have notice that
the proper procedure "would be resolved in favor of the discretionary
route." 29 Judge Beasley would have given the Brown decision prospective
application only, noting that prior to its rendition, many practitioners be-
lieved that a direct appeal from legitimation proceedings was correct
under the newly amended statute.ss

Based on the foregoing appellate decisions, it would appear that almost
any appeal of a case concerned with a domestic relations issue is appro-
priately filed by the discretionary appeal procedure. In Department of
Human Resources v. Johnson, 3 a suit for recovery of public assistance
benefits paid on behalf of appellant's child, however, the court of appeals
decided that direct appeal was proper. By classifying the action as one

20. Absent a complete termination of parental rights, the courts will treat the matter as
affecting custody. See Rodgers v. Department of Human Resources, 157 Ga. App. 235, 276
S.E.2d 902 (1981).

21. 175 Ga. App. 883, 334 S.E.2d 739 (1985).
22. 175 Ga.'App. 779, 334 S.E.2d 284 (1985).
23. 175 Ga. App. at 883, 334 S.E.2d at 740; 175 Ga. App. at 779, 334 S.E.2d at 284.
24. 177 Ga. App. 119, 338 S.E.2d 763 (1985).
25. 174 Ga. App. 604, 332 S.E.2d 48 (1985).
26. Id. at 604, 332 S.E.2d at 48; see O.C.G.A. § 5-6-35(a)(2) (Supp. 1986).
27. 177 Ga. App. at 120, 338 S.E.2d at 764 (Beasley, J., dissenting).
28. Id. Appellant filed his notice of appeal on March 25, 1985, and the court reached a

decision in Brown on April 17, 1985.
29. Id.
30. Id.
31. 175 Ga. App. 610, 333 S.E.2d 845 (1985).
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seeking collection of a debt, rather than a domestic relations case, the
court held that such an action would require discretionary appeal only
when the judgment is $2,500 or less.2 This decision also provides a review
of what constitutes adequate notice of a parent's duty to support under
Official Code of Georgia Annotated section 19-11-10.3

B. Jurisdiction

Georgia law provides a variety of avenues for gaining in personam juris-
diction over a nonresident. One route is through the concept that the ju-
risdiction of the State of Georgia extends to anyone present, however
briefly, within the bounds of the state.3 4 The Georgia Supreme Court reit-
erated this principle in Hutto v. Plagens" In Hutto, a nonresident fa-
ther, while visiting his children in Georgia, was served with a petition for
modification of child support. The supreme court recognized that 'various
commentators' have suggested that the United States Supreme Court de-
cision in Shaffer v. Heitner36 signaled the end of jurisdiction merely by
receipt of personal service while in the forum state.3

7 The court, however,
held that jurisdiction based on mere presence of a transient in the state is
still mandated by "compelling reasons.""s The court failed to enumerate
any of those reasons.

In Chapman v. State,39 the court of appeals discussed another specific
method of gaining jurisdiction over a nonresident. The issue in Chapman
was whether Georgia had jurisdiction over a nonresident for abandon-
ment of his children, even if the abandonment occurred in another state.
Appellant and appellee had been married in North Carolina and, at ap-
pellant's insistence, appellee and their children moved to Georgia when
the parties separated. Following a North Carolina divorce, appellant pro-
vided little or no support for the children. The court of appeals held that
jurisdiction over appellant, a North Carolina resident, was proper because
he had received and recognized the children as his family after they came
into Georgia.' 0 This took the form of appellant's regular visits to Georgia
to pick the children up and have them stay with him in North Carolina.
The regular exercise of visitation rights in Georgia was sufficient to com-

32. Id. at 612, 333 S.E.2d at 847; see O.C.G.A. § 5-6-35(a)(6) (1982 & Supp. 1986).
33. O.C.G.A. § 19-11-10 (1982). The authors discuss this issue in detail infra in Section

VI of this Article.
34. Id. § 50-2-21. See Humphrey v. Langford, 246 Ga. 732, 273 S.E.2d 22 (1980).
35. 254 Ga. 512, 330 S.E.2d 341 (1985).
36. 433 U.S. 186 (1977).
37. 254 Ga. at 513, 330 S.E.2d at 343.
38. Id. (quoting Humphrey v. Langford, 246 Ga. 732, 734, 273 S.E.2d 22, 24 (1980)).
39. 177 Ga. App. 580, 340 S.E.2d 237 (1986).
40. Id. at 581, 340 S.E.2d at 239.
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prise such receipt and recognition."'

Appellant's substantive defense to the abandonment charge was based
upon the parties' North Carolina divorce decree stating that appellant
was under no duty to provide support. The court of appeals found that
both North Carolina and Georgia impose a legal and moral duty upon
parents to support their children, and appellant could not by contract
relieve himself of that duty.' 2 The court did agree with appellant that the
trial court should not have excluded from evidence the North Carolina
decree, which established the defendant's visitation rights and child sup-
port obligations, because it was relevant evidence on the issue of intent,
namely whether appellant had wilfully and voluntarily abandoned the
children.'"

In Frasca v. Frasca," the court examined the use of the Georgia long-
arm statute to gain personal jurisdiction over a nonresident defendant to
terminate the alimony provision of a divorce decree. Under the tradi-
tional long-arm statute, a nonresident who does not own real property or
engage in tortious conduct within the state must 'transact business'
within the state to be subject to jurisdiction in Georgia.'" Appellant and
appellee were married and divorced in New York, where the parties' sepa-
ration agreement was incorporated into a divorce decree. Several years
later, appellee domesticated the New York decree in Georgia in connec-
tion with a contempt action she brought against appellant. The court re-
solved the contempt action by a consent judgment."4 In 1984, appellant
filed suit in Georgia to modify the alimony provisions of the decree be-
cause appellee had begun to cohabit with a third party in a meretricious
relationship.' 7 The issue of applying Georgia's traditional long-arm stat-
ute arises in a domestic relations contest when, as in Frasca, the 'domes-
tic relations' long-arm statute is inapplicable.48 The trial court ruled that
it lacked personal jurisdiction over defendant and dismissed the action.
Appellant, in appealing the dismissal, argued that appellee's domestica-
tion of the New York decree in Georgia together with her entry into the
consent judgment constituted the transaction of business in Georgia."

In resolving the issue, the supreme court cited two Georgia decisions,

41. Id.
42. Id. at 582, 340 S.E.2d at 239.
43. Id.
44. 254 Ga. 532, 330 S.E.2d 889 (1985).
45. O.C.G.A. § 9-10-91 (1982 & Supp. 1986).
46. 254 Ga. at 533, 330 S.E.2d at 890.
47. See O.C.G.A. § 19-6-19(b) (1982 & Supp. 1986).
48. 254 Ga. at 535, 330 S.E.2d at 892 (the defendant had neither maintained a matrimo-

nial domicile, nor resided in the State of Georgia as required to apply O.C.G.A. § 9-10-91(5)
(1982 & Supp. 1986)).

49. Id. at 533, 330 S.E.2d at 890-91.
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distinguishing one and adopting the other. The court in Frasca first ex-
amined the interpretation given in Warren v. Warren" of the phrase
"transacts any business.' ' 1 The court in Warren held that the phrase is
commonly understood as applying to commercial transactions and, there-
fore, does not apply in a claim arising out of the dissolution of a mar-
riage.2 The court in Warren did, however, characterize a separation
agreement as 'business.'53 Although a separation agreement stems from
the marital relationship, it is actually of a contractual nature. Thus, the
court held a separation agreement standing alone constituted the transac-
tion of business within the meaning of the "transacts any business"'" pro-
vision of the long-arm statute.5

The court's holding in Frasca, however, distinguished Warren by em-
phasizing the subtle distinction between a mere separation agreement and
an agreement that has been incorporated into a final divorce decree."
The court referred to Pannell v. Pannell7 and adopted that opinion's
holding regarding when separation agreements merge into divorce de-
crees." In these circumstances, the judgment does not constitute the
transaction of business under the Georgia long-arm statute.5'

C. Trial Procedure

During the survey period, the Georgia appellate courts entertained sev-
eral cases dealing with issues of trial court procedure. In Page v. Page,60
the supreme court addressed the impact of the full faith and credit"
principle on an independent alimony proceeding subsequent to a foreign
divorce decree. The parties in Page had conducted a long distance race to
the courthouse to see who first could obtain a divorce, appellee filing in
Texas or appellant in Georgia. Appellee arranged for personal service of
notice of the Texas case upon appellant, won the race, and obtained a
Texas divorce in February 1984. The Texas court did not award appellant
alimony, but did award the parties various items of real and personal

50. 249 Ga. 130, 287 S.E.2d 524 (1982).
51. 254 Ga. at 534, 330 S.E.2d at 891; see Warren, 249 Ga. at 131-32, 287 S.E.2d at 525-

26; O.C.G.A. § 9-10-91(1) (1982 & Supp. 1986).
52. 249 Ga. at 131, 287 S.E.2d at 526.
53. Id. at 132, 287 S.E.2d at 526.
54. O.C.G.A. § 9-10-91 (1982 & Supp. 1986).
55. 249 Ga. at 132, 287 S.E.2d at 526.
56. 254 Ga. at 535, 330 S.E.2d at 891.
57. 162 Ga. App. 96, 290 S.E.2d 184 (1982).
58. 254 Ga. at 534-35, 330 S.E.2d at 891. See Hemphill v. Hemphill, 398 F. Supp. 1134

(N.D. Ga. 1975).
59. 254 Ga. at 535, 330 S.E.2d at 891; see O.C.G.A. § 9-10-91 (1982 & Supp. 1986).
60. 255 Ga. 145, 335 S.E.2d 865 (1985).
61. U.S. CONST. art. IV, § 1.

1986]



MERCER LAW REVIEW

property. Nearly two months later, appellant obtained a divorce in Geor-
gia, and the court awarded her alimony. Appellee argued that the Texas
divorce decree divested the Georgia court of jurisdiction and was, there-
fore, successful in setting aside the Georgia decree.2

The supreme court concluded that Georgia law does not require a con-
temporaneous divorce and alimony determination.3 While the Georgia
court must give full faith and credit to a foreign divorce ordered pursuant
to constructive rather than personal service, a Georgia court in a later
independent action may properly consider alimony if the foreign court
did not rule on the issue of alimony." The Official Code of Georgia Anno-
tated section 19-6-27 authorizes an action for permanent alimony." The
statute applies only in those cases in which the spouse seeking permanent
alimony has not been personally served with petition and process in the
foreign action." The Texas court personally served the appellant in Page;
yet, because of the procedural posture of the case, she was still able to
avoid the consequences of that action. Appellee's post judgment action,
based upon violation of the statute, was to set aside the Georgia divorce
decree. The action concerned neither a nonamendable defect not appear-
ing on the face of the record, nor any of the other grounds for a motion to
set aside. Appellant, therefore, was able to preserve her Georgia alimony
award despite not falling into the category of persons granted relief by
section 19-6-27.68

Two appellate decisions discussed when a motion for new trial or to set
aside a judgement ought properly be granted. In Hegedus v. Hegedus,"
the supreme court held that the trial court should have granted a new
trial when, at a trial to determine alimony and the equitable distribution
of property, a spouse did not disclose her remarriage on the previous
day.70 The trial on the issues of alimony, child support, and equitable
division took place on September 10, 1984, and the jury rendered a ver-
dict the next day.71 Appellant, alleging general grounds, filed his motion
for new trial on October 26, 1984.7' After learning of appellee's remar-
riage, appellant amended his motion to allege newly discovered evidence.

62. 255 Ga. at 145, 335 S.E.2d at 866.
63. Id. at 146, 335 S.E.2d at 867. See Chalfant v. Rains, 244 Ga. 747, 262 S.E.2d 63

(1979).
64. 255 Ga. at 146-47, 335 S.E.2d at 867.
65. O.C.G.A. § 19-6-27 (1982).
66. Id.
67. See Id. § 9-11-60(d).
68. 255 Ga. at 147, 335 S.E.2d at 867.
69. 255 Ga. 44, 335 S.E.2d 284 (1985).
70. Id. at 46, 335 S.E.2d at 286.
71. Id. at 44, 335 S.E.2d at 284-85.
72. Id. at 45, 335 S.E.2d at 285.
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The uncommunicative wife argued that appellant did not file his
amended motion for new trial timely according to Georgia law.73 The
court, rejecting that contention, concluded that the statutory thirty-day
limit did not apply to the newly discovered evidence present in this
case.74 After finding that timely filing was not a problem, the supreme
court concluded that the trial court should have granted a new trial be-
cause "[a] jury armed with the knowledge that the plaintiff has a new
spouse to contribute to household expenses very likely would return a
different verdict.""

In Jackson v. Jackson,'6 the court addressed a motion to set aside a
judgment of a divorce decree obtained by fraud. The facts of Jackson
concerned a husband in Georgia and his wife and children in Massachu-
setts, each filing suit for divorce and child custody in their respective
places of residence. Appellee reached a settlement with appellant in Mas-
sachusetts on all divorce issues, including custody of the parties' minor
child. A provision of the settlement was that the parties would incorpo-
rate it into any future Georgia divorce decree. Later, at a scheduled hear-
ing on his Georgia divorce action, appellant failed to inform the Georgia
court of the settlement. Subsequently, the Georgia court granted a di-
vorce decree and awarded custody of the minor child to appellee-father.
Several days later, the parties appeared before a Massachusetts court.
Appellee offered the Massachusetts settlement agreement, and the Mas-
sachusetts court issued a divorce decree awarding appellant custody of
the child.7

Appellant brought her motion for new trial and to set aside the custody
award granted in Georgia. Unfortunately, appellant relying on the settle-
ment agreement reached with her husband, failed to appear in the Geor-
gia proceeding, and the trial court, therefore, deemed that she had waived
her right to a new trial. The supreme court, nevertheless, relying on prin-
ciples of equity, reversed the trial court because of the husband's fraudu-
lent action.78 The supreme court applied the same principles applicable to
a suit in equity brought pursuant to Official Code of Georgia Annotated
section 9-11-60(e) to set aside a judgment.7"

The court of appeals reviewed two cases during the survey period that

73. d. See O.C.G.A. § 5-5-40(a) (1982).
74. 255 Ga. at 45, 335 S.E.2d at 285.
75. Id. at 46, 335 S.E.2d at 286.
76. 254 Ga. 280, 328 S.E.2d 733 (1985).
77. Id. at 281, 328 S.E.2d 734-35.
78. Id. at 282-83, 328 S.E.2d at 735-36.
79. O.C.G.A. § 9-11-60(e) (1982) (amended 1986). (The 1986 amendment to § 9-11-60(e)

repealed the 1985 version of § 9-11-60(e) and now prohibits suits in equity to set aside
judgments).
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serve to remind the family law practitioner that contempt is not the only
action available for noncompliance with a divorce agreement.80 The case
of Dunlap v. Pope81 concerned an action brought in state court in trover,
fraud, and breach of contract arising under a final divorce decree. Appel-
lant filed suit in Fulton County State Court based on appellee's noncom-
pliance with the parties' divorce decree. The trial court granted appellee's
motion to transfer the case to the superior court and, later, dismissed the
action for appellee's failure to pay the transfer fee required by Rule 11 of
the Uniform Transfer Rules."2 In reversing the trial court, the court of
appeals held that the Fulton County State Court did have jurisdiction
over the matter, even though this case originated from a divorce agree-
ment, because claims sounding in breach of contract, fraud, and in trover
all fall within the subject matter jurisdiction of the state court.8 3 More-
over, Wilbanks v. Dolberry" demonstrated the use of other available
causes of action, such as breach of contract and damage to property, after
an earlier contempt action brought on the same divorce agreement failed.
The court held that the earlier judgment in the contempt action did not
preclude litigation of the actions for damages and breach of contract.8 '
This holding was predicated upon a finding that the litigated issues in the
contempt action concerned appellant's 'wilful' violation of the final judg-
ment and decree of divorce, whereas the subsequent suit concerned sim-
ple breach of contract. 86

II. PATERNITY

The survey period yielded several cases offering noteworthy refine-
ments on the established law of paternity and legitimacy. The court of
appeals addressed the timing of adjudication of paternity in a variety of
contexts. The court in Department of Human Resources v. Carltons7 held
that, to determine liability for support, prior establishment of paternity is
not a prerequisite to a judicial proceeding brought pursuant to the Child
Support Recovery Act.88 Although recognizing proof of paternity as an
essential evidentiary element, the court held that a single judicial pro-
ceeding was sufficient to establish both paternity and support

80. Wilbanks v. Dolberry, 177 Ga. App. 644, 340 S.E.2d 275 (1986); Dunlap v. Pope, 177
Ga. App. 539, 339 S.E.2d 662 (1986).

81. 177 Ga. App. 539, 339 S.E.2d 662 (1986).
82. Id. at 539, 339 S.E.2d at 662; GA. STATE CT. R. 19.1.
83. 177 Ga. App. at 540, 339 S.E.2d at 663.
84. 177 Ga. App. 644, 340 S.E.2d 275 (1986).
85. Id. at 645, 340 S.E.2d at 276.
86. Id. See Portman v. Karsman, 166 Ga. App. 398, 304 S.E.2d 399 (1983).
87. 174 Ga. App. 30, 329 S.E.2d 181 (1985).
88. Id. at 31, 329 S.E.2d at 182; O.C.G.A. §§ 19-11-1 to -24 (1982 & Supp. 1986).
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obligations.89

The court in Evans u. State"o again addressed the necessity of a prior
adjudication of paternity in a child support action. The petition in Evans,
brought pursuant to the Uniform Reciprocal Enforcement of Support Act
(URESA), 1 sought child support payments from the father of an illegiti-
mate child. Section 19-11-43(6) of the Official Code of Georgia Anno-
tated 2 provides that a prior formal adjudication may be considered in
determining legal liability for the support of an illegitimate child. A "trial
court is expressly not limited to this criterion.' 3 The use of the language
"may be considered"" in the code section clearly indicates that previous
formal adjudication of paternity is a consideration, though not a require-
ment, in determining any obligation to support.

The proper timing of an adjudication of paternity was also at issue in
Black v. Prince.' The question arose when appellee sought to inherit as
the illegitimate child and lawful heir of his deceased father's estate. De-
spite the jury verdict in favor of appellee, revealing that the weight of the
evidence demonstrated that the deceased was appellee's natural father,
statutory law demanded reversal of the judgment." Georgia law requires
that adjudications of paternity be made during the father's lifetime.9
The untimely presentation of the evidence of paternity ought not to have
reached the jury, and the court should have granted appellant's motion
for directed verdict. 8

The court in Black noted that the result "may seem to be a case in
which the sins of the father are visited upon the son. ' s Perhaps to avoid
such a seemingly inequitable result, the supreme court, in Thompson v.
Brown,'" concluded that, despite the invalidity of his parents' marriage,
appellant was, nevertheless, a legitimate child. The court applied Official
Code of Georgia Annotated section 19-3-5(a).'Q' Appellant possessed the

89. 174 Ga. App. at 31, 329 S.E.2d at 182. See Department of Human Resources ex rel.
Jackson v. Jackson, 252 Ga. 403, 314 S.E.2d 105 (1984); Boone v. Georgia Dep't of Human
Resources ex rel. Carter, 250 Ga. 379, 297 S.E.2d 727 (1982).

90. 178 Ga. App. 1, 341 S.E.2d 865 (1986).
91. O.C.G.A. § 19-11-43 (1982).
92. Id. § 19-11-43(6).
93. 178 Ga. App. at 2, 341 S.E.2d at 867.
94. O.C.G.A. § 19-11-43 (1982).
95. 176 Ga. App. 465, 336 S.E.2d 318 (1985).
96. Id. at 466-67, 336 S.E.2d at 320; O.C.G.A. § 53-4-4(c) (1982).
97. O.C.G.A. § 53-4-4(c) (1982). See Poulos v. McMahan, 250 Ga. 354, 297 S.E.2d 451

(1982).
98. 176 Ga. App. at 466, 336 S.E.2d at 320.
99. Id.

100. 254 Ga. 191, 326 S.E.2d 733 (1985).
101. O.C.G.A. § 19-3-5(a) (1982) provides: "Marriages of persons unable to contract, un-

willing to contract, or fraudulently induced to contract shall be void. However, the issue of
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right to inherit from his father as a legitimate heir because he was born
before a competent court annulled the marriage and declared it void.102

The court, consequently, obviated the need for an adjudication of pater-
nity during the lifetime of the father.

Public policy has long mandated that the presumption of legitimacy of
a child born to a married woman is quite strong and often insurmounta-
ble. However, in In re White,'"3 the supreme court noted that the ancient
public policy rationale prohibiting a mother from testifying about the ille-
gitimacy of her child served only as an obstacle to appellant's worthwhile
effort to support the child as his own.' 0' Moreover, the court overruled
the longstanding precedent of Colson v. Huber"5 to the extent that it
prevents a mother from testifying about the identity of the biological fa-
ther of her child. 06 Although the 'legal father' is certainly a party at in-
terest in a legitimization proceeding and must be served, "ancient cases of
this court"'07 will no longer, as a matter of law, preclude a zealous biologi-
cal father from seeking to legitimate and support his offspring.

Ill. AlDOPTION

Two cases during the survey period raised issues concerning the adop-
tion process and its legal consequences. One addressed the voluntariness
of a surrender of parental rights,108 while the other explored an adopted
child's right to bring a wrongful death action for the death of her natural
father.' 90

The process whereby a parent voluntarily surrenders his rights to a
child was the subject of the court of appeals decision in Boatman v.
Chapman.'" Official Code of Georgia Annotated section 19-8-3"' pro-
vides that when a child has a living parent, there can be no adoption of
the child unless the parent has voluntarily and in writing surrendered all
rights to the child or unless a court of competent jurisdiction has issued
an order terminating those rights."2 Official Code of Georgia Annotated

such a marriage born before the marriage is annulled and declared void by a competent
court shall be legitimate." Id.

102. 254 Ga. at 193, 326 S.E.2d at 735.
103. 254 Ga. 678, 333 S.E.2d 588 (1985).
104. Id. at 679, 333 S.E.2d at 589.
105. 74 Ga. App. 339, 39 S.E.2d 539 (1946).
106. 254 Ga. at 679, 333 S.E.2d at 589.
107. Id. at 678, 333 S.E.2d at 589.
108. Boatman v. Chapman, 174 Ga. App. 77, 329 S.E.2d 185 (1985).
109. Eig v. Savage, 177 Ga. App. 514, 339 S.E.2d 752 (1986).
110. 174 Ga. App. 77, 329 S.E.2d 185 (1985).
111. O.C.G.A. § 19-8-3 (1982).
112. Id.
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section 19-8-4 13 sets forth, at some length, the format of the writing re-
quired for the surrender.1 1

4 In Boatman, the issue was whether a mother
had freely and voluntarily surrendered her rights to her daughter. ' 5 Ap-
pellant's natural mother executed a form that complied with section 19-8-
4, and, on the same day, appellees filed a petition for adoption of the
child. Apparently changing her mind three months later, the natural
mother, along with her parents with whom she lived, filed an objection to
the adoption.' The trial court determined that the natural mother was
competent and aware of the effects of her actions at the time she exe-
cuted the surrender of parental rights form, and that she executed the
surrender willingly, without undue influence and duress."' Based on
these findings, the trial court found that the natural mother had not
shown sufficient cause to revoke her consent and approved the petition
for adoption."O The natural mother filed an appeal of the trial court's
order.

In affirming the trial court, the court of appeals applied the well-known
'any evidence' rule."' It would appear, however, that the court of appeals
found especially persuasive a handwritten explanation by appellant of her
decision to release the child for adoption. 20 In that explanation, appel-
lant twice recited that she had consulted her attorney prior to making the
decision to put her daughter up for adoption.""'

In Eig v. Savage,' 2 the court of appeals was called upon to determine
whether to give Official Code of Georgia Annotated section 19-8-14,13 ret-
roactive effect. Section 19-8-14 provides, in part, that a decree of adop-
tion terminates all legal relationships between the adopted child and his
natural parents.2 ' Section 19-8-4 was enacted in 1977 and became effec-
tive January 1, 1978.125

In Eig, the issue of the application of section 19-8-14 arose in a contest
over who was the proper party to bring and prosecute a wrongful death
action. Appellant Eig was the natural daughter of Ronald Lee Savage.
Kenneth Eig, however, adopted appellant on October 26, 1976. Mr. Sav-

113. Id. § 19-8-4.
114. Id.
115. 174 Ga. App. at 77, 329 S.E.2d at 185.
116. Id.
117. Id. at 77-78, 329 S.E.2d at 186.
118. Id. at 77, 329 S.E.2d at 185.
119. Id. at 78, 329 S.E.2d at 186.
120. Id. at 77, 329 S.E.2d at 186.
121. Id.
122. 177 Ga. App. 514, 339 S.E.2d 752 (1986).
123. O.C.G.A. § 19-8-14 (1982).
124. Id.
125. Id.; see Adoption Act of 1977, No. 85, § 4, 1977 Ga. Laws 201, 223.
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age, who was never married, died in 1982, leaving no surviving issue ex-
cept appellant. The probate court appointed appellee, the decedent's
mother, administratrix of his estate. Thereafter, appellant brought a de-
claratory judgment action to determine who was the proper party to bring
a wrongful death action against those allegedly responsible for the death
of the decedent. The trial court concluded that appellee, mother of the
decedent, was the proper party, and concluded that appellant was not an
heir of the decedent. 2

Controversy between the parties arose out of the interplay between the
date of appellant's adoption and the effective date of section 19-8-14. On
the date appellant was adopted, an adoption did not terminate a child's
statutory right to bring a wrongful death action for the death of her natu-
ral father and did not divest her of the right to inherit from her natural
parents. 2 7 Over one year after appellant's adoption, section 19-8-14 be-
came effective.' 28 The court of appeals squarely faced the question of
whether appellant retained the legal rights she had prior to the enact-
ment of section 19-8-14. The court found the answer in the proposition
that an individual does not have a vested right as an heir of her decedent
during the lifetime of the decedent, nor does she have a vested right to
bring a tort action for the death of her decedent while he is still alive.1 2 9

The enactment of section 19-8-14 and its retroactive application to appel-
lant, therefore, did not affect any rights that may have vested in appel-
lant at that time.1 3 0

The Eig decision gave a good review of the proscription against the
retroactive application of laws in Georgia. The court stated that:

A statute is retroactive in its legal sense which creates a new obligation
on transactions or considerations already past, or destroys or impairs
vested rights. A statute does not operate retrospectively because it re-
lates to antecedent facts, but if it is intended to affect transactions which
occurred or rights which accrued before it became operative as such, and
which ascribe to them essentially different effects, in view of the law at
the time of their occurrence, it is retroactive in character.13 '

Prior to the enactment of section 19-8-14, appellant had no vested rights
as an heir of her father or as a party able to bring a wrongful death action
for his death. These facts, as applied to the above-cited quotation, re-

126. 177 Ga. App. at 514, 339 S.E.2d at 753.
127. Id.
128. Id.; See supra text accompanying note 125.
129. 177 Ga. App. at 515-16, 339 S.E.2d at 754.
130. Id. at 515, 339 S.E.2d at 754.
131. Id., 339 S.E.2d at 753-54 (citing Ross v. Lettice, 134 Ga. 866, 868, 68 S.E. 734, 735

(1910)).
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suited in the court's holding that appellant was not a proper party to
prosecute a wrongful death action on behalf of the natural father.1 3 2

IV. DEPRIVED CHILD PROCEEDINGS

A. Considerations Relevant to Termination of Parental Rights

During the survey period, the appellate courts had numerous opportu-
nities to address issues raised in deprived child proceedings. A significant
number of those opportunities arose in the context of the appropriate
standard a court should apply in determining when termination of paren-
tal rights is proper. Section 15-11-51 of the Official Code of Georgia An-
notated 133 allows a court to terminate parental rights when "[tihe child is
a deprived child and the court finds that the conditions and causes of the
deprivation are likely to continue or will not be remedied and that by
reason thereof the child is suffering or will probably suffer serious physi-
cal, mental, moral, or emotional harm. '13' In applying this provision,
courts have long regarded the welfare of the child to be the primary con-
sideration.1 3' In In re T.A.L., 3 ' however, the court of appeals clearly rec-
ognized that there is also a required showing of parental unfitness before
a court terminates parental rights.13 7 Citing Chancey v. Department of
Human Resources' 3 the court in T.A.L. explained that parental unfit-
ness may be caused by intentional or unintentional conduct or mental or
physical incapability to raise children. 3 '

The facts of T.A.L. concerned a borderline retarded mother who was
uncooperative and hostile toward the state's efforts to help her. Appellant
contended that any evidence of her unfitness stemmed from past occur-
rences. The record, however, revealed that appellant had "wilfully and
continuously declined to participate in essential programs provided for
her benefit by the State, including those designed to teach her parenting
skills.1'' 4 Further, if the court returned her children to her, she had no
plans concerning how to care for them. The court found this to be suffi-
ciently clear and convincing evidence that the causes of deprivation were

132, Id.
133. O.C.G.A. § 15-11-51 (1985) (recodified at O.C.G.A. § 15-11-81 (Supp. 1986)).
134. Id. § 15-11-51(a)(2) (recodified at O.C.G.A. § 15-11-81(4)(A) (Supp. 1986) (defining

parental misconduct allowing for termination of parental rights).
135. See, e.g., In re Creech, 139 Ga. App. 210, 228 S.E.2d 198 (1976).
136. 177 Ga. App. 846, 341 S.E.2d 496 (1986).
137. Id. at 847, 341 S.E.2d at 496.
138. 156 Ga. App. 338, 274 S.E.2d 728 (1980).
139. 177 Ga. App. at 847, 341 S.E.2d at 496 (citing Chancey, 156 Ga. App. at 340, 274

S.E.2d at 730.
140. Id. at 846, 341 S.E.2d at 496.

1986]



MERCER LAW REVIEW

likely to continue; therefore, pursuant to Official Code of Georgia Anno-
tated section 15-11-51,"4 termination of appellant's parental rights was
proper. 24

Similarly, the court of appeals in Ex rel. W.J.J.'4 3 addressed the rela-
tionship between the welfare-of-the-child test and proper regard to the
rights of a parent. The court in W.J.J. upheld the termination of a
mother's parental rights in her four children based on evidence of lack of
proper parental care, abandonment, and failure to support."' Appellant
had advised the Department of Family and Children Services that "she
was following the Lord" 4 on behalf of the Around the World Evangelis-
tic Association. The court emphasized the broad discretion afforded the
juvenile court "[iln determining the balance of the interests of the chil-
dren against parental rights. ''

1
46 As in T.A.L., the court recognized that

the major concern in the termination proceeding was the welfare of the
children and deemed that this concern called for termination of appel-
lant's parental rights." '

The court also found evidence of continuing unfitness sufficient to au-
thorize termination of appellant's parental rights in Ex rel. A.L.R. W1 and
Ex rel. P.F.J.49 In P.F.J., the court held that when there was clear and
convincing evidence of deprivation on the part of the child, as well as
incapacity or unfitness on the part of the parents, termination of parental
rights was authorized."60 Comparably, in A.L.R., the court of appeals
found that the continuing neglectful misconduct of appellant warranted
the severe measure of terminating parental rights."15

In one particularly noteworthy case, In re S.R.J.,"'s the court estab-
lished a test for determining when mental inability constitutes unfitness.
The record in S.R.J. revealed a mentally retarded mother who, in spite of
extensive training, appeared unable to understand or undertake more
than the simplest of parenting skills. There was no real dispute over the
mother's genuine affection for her child. This mother needed the constant
aid of her own mother to perform even routine tasks. With the supervi-
sion and aid of her mother, appellant did possess the necessary parenting

141. O.C.G.A. § 15-11-51 (1985). See supra text accompanying note 133.
142. 177 Ga. App. at 847, 341 SXE.2d at 497.
143. 176 Ga. App. 824, 338 S.E.2d 54 (1985).
144. Id. at 825-26, 338 S.E.2d at 55.
145. Id. at 825, 338 S.E.2d at 55.
146. Id. at 826, 338 S.E.2d at 55.
147. Id.
148. 175 Ga. App. 54, 332 S.E.2d 169 (1985).
149. 174 Ga. App. 47, 329 S.E.2d 194 (1985).
150. Id. at 48, 329 S.E.2d at 194.
151. 175 Ga. App. at 55, 332 S.E.2d at 170.
152. 176 Ga. App. 685, 337 S.E.2d 444 (1985).
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skills to raise the child adequately. The child's grandmother, however,
had the actual responsibility for the effective care of the child. After care-
fully considering the facts, the court of appeals established that "[t]he
test must be whether the parent, ultimately standing alone, is capable of
mastering and can effectively demonstrate the ability to utilize those
parenting skills.' 353 Since the state demonstrated that, without the child's
grandmother, the mother could not function sufficiently to care for her
child, consideration for the welfare of the child necessitated the termina-
tion of this incapable, though well-meaning, appellant's parental rights.'"

Parental unfitness, such as abuse or neglect, is not the only parental
misconduct that may result in the termination of a parent's rights. Offi-
cial Code of Georgia Annotated section 15-11-51(a)' 55 provides that a
court may terminate parental rights when evidence reveals that a parent
has wilfully and wantonly failed to comply with a child support order for
twelve months or longer. In the case of In re H.B., " the court demon-
strated that, as with cases of parental urfitness, serving the best interests
of the children was the primary concern in a termination proceeding
brought for failure to pay child support. In keeping with the usual reluc-
tance of a court to sever the parent-child relationship completely, the
court of appeals upheld the lower court's determination that this
mother's failure to pay court-ordered child support payments did not
constitute 'a conscious disregard of duty.'"' " In upholding the juvenile
court's refusal to terminate parental rights, the court of appeals stressed
that the mother had very limited financial resources, had not left the chil-
dren in a deprived state, and had shown no intention of rejecting or aban-
doning the children.158

In re D.H.15" was another case the court of appeals decided during the
survey period that demonstrated the general reluctance of a court in a
deprived child proceeding to use the most final of all possible disposi-
tions-complete termination of parental rights. The particularly unusual
facts of D.H. demonstrated the great discretion that a court will allow
parents in raising their children. The evidence showed that appellants'
children slept outside in a makeshift tent, came into the home only to
eat, never attended public school, and were not permitted to play with
other children in the neighborhood. The father testified that he and his
wife had adopted a nineteenth century agrarian lifestyle. As a commodi-

153. Id. at 686, 337 S.E.2d at 445.
154. Id.
155. O.C.G.A. § 15-11-51(a) (1985). See supra text accompanying note 133.
156. 174 Ga. App. 435, 330 S.E.2d 173 (1985).
157. Id. at 435-36, 330 S.E.2d at 174.
158. Id.
159. 178 Ga. App. 119, 342 S.E.2d 367 (1986).

19861



MERCER LAW REVIEW

ties broker who traded over the telephone, the father earned in excess of
$30,000 a year and owned the land upon which his family lived. Appel-
lants, however, chose for themselves and their children a rigorous lifes-
tyle. The children appeared to enjoy sleeping outside and seemed to un-
derstand that they were welcome in the home at any time. When an
investigator visited the children, he found at least one child whose lips
had turned blue from the cold.160 Both the children and appellants sub-
mitted to psychological evaluations that revealed, among other things,
that the children were 'healthy, happy children who love their parents
and family.' 161 The psychologist's reports also indicated that 'the children
would not flourish away from their parents."62 Based on that report, the
trial court decided that it should return the children to the custody of
their parents. The trial court's dispositional order, however, imposed
many sweeping restrictions on appellants. These intrusive restrictions
provided that: 1) in no event could the children be permitted to sleep
outside; 2) appellants cooperate with unscheduled visits to their home by
agents of the Department of Family and Children Services; 3) the chil-
dren be encouraged to associate with neighbors; and 4) the children at-
tend public school. 1 3

In reference to those directives, the court of appeals held that "it was
simply beyond the court's authority to order that children be 'encouraged
to communicate and have contact with neighbors,' and it was simply none
of the state's business whether they were allowed to sleep outside at
night, so long as that was what they were happy doing. .. ."I In fact,
the only aspect of the trial court's order that the court of appeals found
to be authorized by law was the provision for the children's compulsory
school attendance.' 5 Due to the lack of any evidence that appellants'
child-raising methods adversely affected the "physical, mental, or emo-
tional health or morals"" of their children, the trial court's restrictions
were impermissible. 1

7

Appellate courts have always demonstrated a general reluctance to
overturn the findings of trial courts. Particularly in deprived child pro-

160. Id. at 119-20, 342 S.E.2d at 368.
161. Id. at 121, 342 S.E.2d at 369 (quoting findings and recommendations of the examin-

ing psychologist).
162. Id. at 123, 342 S.E.2d at 370 (quoting findings and recommendations of the examin-

ing psychologist).
163. Id. at 123-24, 342 S.E.2d at 370-71.
164. Id. at 124, 342 S.E.2d at 371.
165. Id. at 125, 342 S.E.2d at 372. The court found evidentiary support for the lower

court's conclusion that appellants had not been providing consistent educational instruction.
166. Id. at 124, 342 S.E.2d at 371-72. See O.C.G.A. § 15-11-2(8)(A) (1986) (defining de-

prived child).
167. 178 Ga. App. at 124-25, 342 S.E.2d at 371.
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ceedings, the trial court is afforded very broad discretion to determine the
appropriate disposition of the case. When the trial judge sits as the trier
of fact, decisions concerning credibility of witnesses rest solely with him.
If there is any evidence at all to support the trial judge's findings, an
appellate court will not reverse a decision on appeal.'" The survey period
yielded two cases that specifically confirmed this stringent standard of
review. The case of In re A.M.'19 concerned a mother appealing from the
order of a juvenile court terminating her parental rights to her two chil-
dren. The court of appeals recognized that an order terminating parental
rights must contain explicit findings to support a conclusion that the
child is deprived and that the causes of deprivation are likely to continue,
causing the child to suffer serious harm. 170 The court held that "[w]here
the facts found are supported by the evidence they will not be set aside
on appeal.''7

The decision in Ex rel. D.S.,'17 demonstrates the court's concern when
reviewing a termination of parental rights on appeal. In D.S., the juvenile
court had terminated a mother's parental rights in her three-year-old son.
The son was born to appellant while she was in jail awaiting trial for the
murder of her infant daughter. Subsequent to her conviction for fatally
beating her infant daughter, the juvenile court terminated appellant's pa-
rental rights in the son.'7 The court upheld the termination because any
evidence supporting the findings of the trial judge is sufficient to author-
ize termination of parental rights.1 74 Judge Beasley included in her opin-
ion an interesting discussion of a child psychologist's testimony at the
hearing about the 'lethal parent' classification. Some of the recognized
criteria are: 1) the person is the product of an abusive environment and
had some previous build-up in her own violent action; 2) the person is
under continuing stress; and 3) the person suffered a difficult pregnancy
or unwanted birth. 17

0 Notwithstanding that the psychologist was of the
opinion that appellant in D.S. was a 'lethal parent,' the court of appeals
held that, even without adopting the 'lethal parent' classification, termi-
nation of appellant's parental rights was authorized.176

168. See Powell v. Department of Human Resources, 147 Ga. App. 251, 248 S.E.2d 533
(1978).

169. 178 Ga. App. 59, 342 S.E.2d 16 (1986).
170. Id. at 59, 342 S.E.2d at 16.
171. Id. at 60, 342 S.E.2d at 17 (quoting In re J.D.H., 171 Ga. App. 133, 134, 319 S.E.2d

44, 45 (1984)).
172. 176 Ga. App. 482, 336 S.E.2d 358 (1985).
173. Id. at 482-83, 336 S.E.2d at 359.
174. Id. at 483, 336 S.E.2d at 359-60.
175. Id. at 484, 336 S.E.2d at 360.
176. Id.
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B. The Right to Counsel in Proceedings to Terminate Parental Rights

During the survey period, the court of appeals and the supreme court
considered the case of Wilkins v. Department of Human Resources.7 7

The case concerned a putative father who, although named as the child's
father on the birth certificate, did not receive a court-appointed attorney
in a proceeding to terminate parental rights. The court of appeals first
addressed appellant's contention that he should have received an attor-
ney. The court adopted the reasoning from a similar case in the Florida
Supreme Court, Ex rel. D.B."8 The Florida court concluded that when-
ever termination of parental rights might occur, counsel must be ap-
pointed for natural married or divorced indigent parents of the child, the
indigent mother of an illegitimate child, and the natural indigent father
of an illegitimate child, if he has legally recognized or is maintaining the
child.' 7 The court of appeals in Wilkins, therefore, held that since appel-
lant in this case had never made any attempt to legitimate the child nor
to provide support, he could not claim a right to the mandatory appoint-
ment of counsel.'"

The supreme court subsequently granted certiorari to review the issue
of whether appellant was entitled to appointment of counsel during a
hearing to terminate his parental rights.' The supreme court reversed
the court of appeals because "an indigent putative father's performance
of the duties of a parent does not control the determination of whether he
is entitled to appointed representation."' 8 2 Instead, the only relevant in-
quiry was whether this appellant was a party within the meaning of Offi-
cial Code of Georgia Annotated section 15-11-30(b),' 88 the statutory pro-
vision describing the right to counsel. The putative father of a child
"born out of wedlock"'" is permitted to appear at a termination proceed-
ing to present proof of paternity.'85

The confusion in Wilkins arose because appellant was the putative fa-
ther of a child born to a married woman. The key to whether appellant
had a right to counsel lay in the interpretation of the phrase "born out of

177. 174 Ga. App. 105, 329 S.E.2d 266, re,
178. 385 So. 2d 83 (Fla. 1980).
179. Id. at 91.
180. 174 Ga. App. at 108, 329 S.E.2d at 21
181. Wilkins v. Department of Human Re

(1985).
182. Id. at 231, 337 S.E.2d at 21.
183. O.C.G.A. § 15-11-30(b) (Supp. 1986).
184. Wilkins, 255 Ga. at 232, 337 S.E.2d

1986).
185. O.C.G.A. § 15-11-83(d) (Supp. 1986).

v'd, 255 Ga. 230, 337 S.E.2d 20 (1985).

69.

sources, 255 Ga. 230, 230, 337 S.E.2d 20, 20

at 21-22. See O.C.G.A. § 15-11-83(d) (Supp.
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wedlock." ' '86 The supreme court, after citing both Webster's Third New
International Dictionary, Unabridged ' "8 and the Uniform Act on Pater-
nity,' 8 held that "the phrase 'born out of wedlock' refers to either a child
born to an unmarried mother or one born a married woman, but begotten
by a man not her husband."''8 To construe the phrase to include only
children born to unwed mothers would lead to unjust and possibly uncon-
stitutional results. ' " For example, it would appear totally inequitable for
the law to allow a putative father of a child born to a married woman to
be sued for the support of the child,"' but to prohibit that same father
from presenting evidence of paternity in a termination proceeding.' 2 The
supreme court in Wilkins concluded that appellant was entitled to court-
appointed counsel in the termination proceeding and that appellant had a
critical need for legal representation. 83

V. CHILD CUSTODY

A. Visitation

A modification of child visitation rights is purely a matter of discretion
for the trial court; therefore, the determination will not be disturbed on
appeal absent evidence of the trial court's manifest abuse of its discre-
tion.1" Because the trial court is afforded broad discretion, it is a rare
and often reluctant appellate court that acts to overturn such a judgment.
Beckham v. O'Brien,"" however, was a case decided during the survey
period in which the extreme circumstances necessitated such a reaction
by the court of appeals. In Beckham, the court indicted a father for mo-
lesting his six-year-old daughter. The mother, caught between her obliga-
tion to obey a court order awarding visitation privileges to the father, and
her parental responsibility to protect her daughter from the horrors of
child molestation, faced a dilemma.'19 Following his indictment, appellee-
father brought a contempt action against appellant for her refusal to per-
mit visitation with the daughter.'" The trial court ordered certain super-

186. Id.
187. WEBSTER'S THIRD NEW INTERNATIONAL DICTIONARY, UNABRIDGED 2592 (1961).
188. UNIF. ACT ON PATERNITY § 1, 9A U.L.A. 626, 626 (1979).
189. 255 Ga. at 232, 337 S.E.2d at 23.
190. Id. at 233, 337 S.E.2d at 23.
191. See O.C.G.A. §§ 19-7-40 to -53 (Supp. 1985).
192. 255 Ga. at 234, 337 S.E.2d at 23.
193. Id. at 235-36, 337 S.E.2d at 24.
194. Beckham v. O'Brien, 176 Ga. App. 518, 519, 336 S.E.2d 375, 376 (1985).
195. 176 Ga. App. 518, 336 S.E.2d 375 (1985).
196. Id. at 518.19, 336 S.E.2d at 376.
197. Id. at 518, 336 S.E.2d at 376.
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vised visitation rights for the father, which appellant refused to comply
with.198 The trial court, thereafter, held appellant in wilful contempt.199

Appellant's violation of the court order clearly revealed her personal
decision that the physical and emotional health of her child outweighed
any visitation rights of the indicted father. Judge Beasley, writing for the
court, clearly concurred with the moth3r's election. The court reversed
both the order holding the mother in contempt and the order granting
the father visitation rights while the criminal charge was pending against
him.10 The court reversed the order granting appellee visitation rights
because of the court's concern for the child's physical, emotional, and
psychological health, as well as the court's concern for the child's role in
the prosecution of appellee's crimes.2 01

The opinion exemplifies the effort that the court will exert to remedy
what it perceives to be an inequitable result. The court of appeals faced
an appellant who simply chose to disobey an order rather than attempt-
ing to appeal it or to otherwise seek relief. Customarily, the only appro-
priate vehicle for attacking an erroneous court order is an appeal or some
other method used to persuade the ordering court to reconsider and alter
its original decision.2 0 2 "A person may not simply ignore it [the inequita-
ble order); if he does so, he does so at his own peril and must assume the
risk of being held in contempt. 2 0 3 To relieve appellant of any guilt stem-
ming from contempt of the trial court's judgment, the appellate court
provided two basic rationales. The court determined that appellant's dis-
obedience was not contemptuous because of the circumstances of the
case.2 " In justifying the noncompliance, the court did not rely solely on
the erroneous nature of the underlying court order. The court contem-
plated the notion that a subsequent change of condition may also produce
a satisfactory justification for disobedience of a court order.2 5 The court
viewed the grand jury action and impending trial as a change in condition
occurring between the rendition of the visitation order and the order
holding appellant in contempt.2 " The court concluded that the trial
court's order for continuation of the father's visitation privileges, and the
issuance of the civil contempt order for the mother's refusal to permit
this visitation, were an abuse of discretion and, therefore, reversed the

198. Id. at 519, 336 S.E.2d at 376.
199. Id.
200. Id. at 521, 336 S.E.2d at 377.
201. Id. at 520, 336 S.E.2d at 376-77.
202. Id. at 521, 336 S.E.2d at 377.
203. Id.
204. Id.
205. Id. at 522, 336 S.E.2d at 378.
206. Id.
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trial court.2 07

The visitation rights of grandparents was another custody issue the ap-
pellate courts reviewed during the survey period. In Welch v. Suggs,20

8

the court of appeals considered the visitation privileges available to the
paternal grandparents of an illegitimate child. The opinion noted that
grandparents never have a right to visitation, only a right to request that
privilege.2 0 9 Appellee, the natural mother, argued that, since the natural
father had never legitimated the child, appellant lacked standing to assert
any rights under the Official Code of Georgia Annotated section 19-7-3210
commonly known as the Grandparents' Visitation Act. The court of ap-
peals rejected this argument and relied on the reasoning of the supreme
court in the adoption case of Nelson v. Taylor.2 1

1 In Nelson, the court
recognized that putative fathers have legal parental rights.212 The court in
Welch, therefore, held that appellants did have standing.212

The case of Smith v. Smith214 also addressed visitation issues. In
Smith, a noncustodial father was relocating abroad and, therefore, would
no longer be able to exercise his weekend visitation rights. The father,
consequently, sought modification of the visitation provisions of a divorce
decree. The trial court transferred the father's weekend visitation privi-
lege to his parents during appellee's absence from the country.215 The
court of appeals acknowledged that grandparents do indeed possess some
rights related to visitation. The court, however, concluded that the dispo-
sition of the case was entirely inappropriate when, as in Smith, the
grandparents were not parties to the action, nor had they intervened in
the suit.2 1 Since the grandparents were not before the trial court, they
were not entitled to the relief granted them.2 1 7

Additional discussion in Smith rendered two other noteworthy conclu-
sions. First, even though the divorce decree provided an alternative if
weekend visitation became impractical, the trial court properly clarified
what it considered a nonspecific provision by implementing a modifica-
tion of the judgment.21 Second, the appellate court must assume that any

207. Id.
208. 175 Ga. App. 233, 333 S.E.2d 31 (1985).
209. Id. at 233, 333 S.E.2d at 32.
210. O.C.G.A. § 19-7-3 (Supp. 1986).
211. 244 Ga. 657, 261 S.E.2d 579 (1979).
212. Id. at 658, 261 S.E.2d at 580.
213. 175 Ga. App. at 233-34, 333 S.E.2d at 32.
214. 174 Ga. App, 903, 332 S.E.2d 41 (1985).
215. Id. at 904, 332 S.E.2d at 43.
216. Id.
217. Id.
218. Id. at 903, 332 S.E.2d at 42 (case does not concern improper relitigation of a factual

issue, but rather mere clarification of a nonspecific provision).
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determination of the issue concerning the abatement of child support
payments during the summer visitation period was supported by the evi-
dence due to the absence of any transcript presented for review.2 19

B. Modification of Custody

The accepted standard for modification of a previous permanent cus-
tody award is a showing of a material change in circumstances substan-
tially affecting the welfare of the child.2 20 The court reiterated the limited
application of this stringent standard to alteration in permanent cus-
tody2 2 1 in In re J.S.S.22

' The record showed that the trial court had
awarded the parties a divorce decree and reserved all issues "concerning
the wife's right to alimony, [attorney] fees, child support and a division of
property"22 for further determination. Although a previous temporary
order had granted temporary custody to appellant-mother, no mention
was made of child custody in the divorce decree. At a later hearing, the
juvenile court, to which the case had been referred, awarded permanent
custody of the child to appellee.2 2 4

The court of appeals refused to find that the trial court intended the
temporary award to become permanent upon the issuance of the divorce
decree.2 2 5 The court additionally refused to allow a permanent award of
custody to be incorporated into the divorce decree by implication.2 2

, "In a
contest between parents over the custody of a child, the trial court has a
very broad discretion, looking always to the best interest of the child, and
may award the child to one even though the other may not be an unfit
person. .... ",27 Conversely, the standard to apply in modifying a previ-
ous award is a showing of material change in circumstances. 2

28 The court,
however, classified this case as an initial-determination of permanent cus-
tody and concluded that the applicable standard is the best interests of
the child.2 2 ' The court found statutory authority in upholding the trial

219. Id. at 905, 332 S.E.2d at 43.
220. See Blackburn v. Blackburn, 168 Ga. App. 66, 70, 308 S.E.2d 193, 197 (1983).
221. The standard for a change of temporary custody to permanent custody, as for any

initial determination of custody, is the best interests of the child. See O.C.G.A. § 19-9-3(a)
(Supp. 1986).

222. 175 Ga. App. 361, 333 S.E.2d 417 (1985).
223. Id. at 362, 333 S.E.2d at 419.
224. Id. at 363, 333 S.E.2d at 420.
225. Id. at 366, 333 S.E.2d at 422.
226. Id.
227. Id. at 367, 333 S.E.2d at 422 (quoting Jackson v. Jackson, 230 Ga. 499, 499, 197

S.E.2d 705, 706 (1973)).
228. See Blackburn v. Blackburn, 168 Ga. App. 66, 308 S.E.2d 193 (1983).
229. 175 Ga. App. at 367, 333 S.E.2d at 422.
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court's transfer of the action to the juvenile court.2 30

In Gibson v. Pierce,8 ' the court demonstrated how broad the discretion
granted to a trial court is in custody decisions. Appellee-father brought a
change of custody suit against appellant-mother based on a change in cir-
cumstances due to the mother's affair with a man. In Gibson, the court of
appeals first stated the applicable standard for review: "The trial court is
vested with a discretion which will not be controlled by this court absent
abuse. '2 32 Judge Deen, in Gibson, admitted that the facts before the trial
court were "somewhat scanty"233 in establishing the requisite material
change of circumstances. The court of appeals, nonetheless, held that the
trial court's judgment did not constitute an abuse of discretion sufficient
to reverse the lower court.2 3 ' The 'scanty' facts showed only that the
mother's boyfriend, who by the time of trial had married appellant, had
slept in the home on a few occasions while the child was present. The
court noted this activity could constitute a possible misdemeanor under
Georgia law.2 3

5 There was also testimony that the mother had not been
cooperative in allowing the father to exercise his visitation privileges.
These facts should serve as a warning to custodial parents to monitor
their own behavior carefully. The case of Gibson demonstrates that a trial
judge may use even a slight transgression to modify child custody. In her
dissent, Judge Beasley questioned the sufficiency of the evidence used to
show that appellant's behavior constituted a material change substan-
tially affecting the welfare of the child.""'

VI. CHILD SUPPORT

During the survey period, a significant number of the domestic rela-
tions cases reported dealt with issues concerning child support. The cases
were of a wide variety, all clarifying the courts' position on presently ex-
isting child-support law.

Two cases addressed specific interpretation difficulties present in the
support provisions of individual agreements. In Martin v. Martin,2 37 the
supreme court reiterated the principle that parol evidence concerning in-
tent is not admissible to modify a written, unambiguous obligation to
pay. 38 The settlement agreement considered in Martin provided a lump

230. Id. at 363, 333 S.E.2d at 420; see O.C.G.A. §§ 15-11-5(c), -6(b) (1985 & Supp. 1986).
231. 176 Ga. App. 287, 335 S.E.2d 658 (1985).
232. Id. at 287, 335 S.E.2d at 659.
233. Id.
234. Id.
235. Id. See O.C.G.A. § 16-6-18 (1982).
236. 176 Ga. App. at 290, 335 S.E.2d at 661 (Beasley, J., dissenting).
237. 254 Ga. 376, 329 S.E.2d 503 (1985).
238. Id. at 376, 329 S.E.2d at 503.
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sum payment of $200 per month for four children "until said children
reach majority, or die or marry before said age. ' '2 39 The husband con-
tended that the lump sum actually was intended to be allocated to each
child and reduced as each child became emancipated. Although the trial
court apparently agreed with that interpretation, the supreme court re-
versed the judgment because the agreement clearly provided for a lump
sum payment, with no mention of a per child allocation.2 10

The case of Feagin v. Feagin24 1 also dealt with the interpretation of a
separation agreement entered into by the parties in settlement of their
divorce. The agreement in Feagin called for the father to pay his chil-
dren's tuition at a school of his choice. After a dispute arose over the
proper interpretation of that obligation, a jury rendered a verdict, in a
declaratory judgment action brought by the wife, finding that the inten-
tion of the agreement was to obligate the father to pay tuition at a pri-
vate school.2 4 2 The children, thereafter, continued their enrollment at the
private school that they previously had been attending. The next year the
father failed to make the children's tuition payments at the private school
and informed their mother that it was now his choice that the children
attend public school. Faced with the father's unilateral decision, the
mother paid for the children's tuition at a less expensive private school
and then sought to have the father reimburse her. The mother brought a
garnishment action for the amount of the tuition, which the father trav-
ersed. The trial court refused to award the tuition payments to the
mother because the selection of a different school, albeit cheaper, failed
to satisfy the condition precedent that the school be of the father's
choice.2 48 The court of appeals held that "the trial court erred in sus-
taining the traverse. ' 244 It was appellee-father who breached the contract
by choosing a public school, a choice not available to him because of the
previous declaratory judgment action. The court recognized that an obli-
gor ought not be allowed to render performance of the condition prece-
dent impossible by failing to make a proper choice.2 4 5

The court in Haselden v. Haselden2 ' addressed the issue of whether
evidence of attorney fees is admissible if a party incurs the fees in a child
support action. Appellant brought an action in 1981 seeking custody of
the parties' minor child. Appellee counterclaimed for increased child sup-

239. Id.
240. Id.
241. 174 Ga. App. 474, 330 S.E.2d 410 (1985).
242. Id. at 474, 330 S.E.2d at 411.
243. Id. at 474-75, 330 S.E.2d at 411-12.
244. Id. at 475, 330 S.E.2d at 411-12.
245. Id.
246. 255 Ga. 366, 338 S.E.2d 257 (1986).
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port and alimony. Appellee-custodial parent contended that her obliga-
tion to make monthly fee payments to her attorney was a partial cause of
her need for an upward modification of the child support payments. Ap-
pellee had incurred $30,000 in legal fees and was paying on that sum at
the rate of $500 per month. Appellant asserted that, since appellee was
not entitled to recover her litigation expenses, evidence of this nature was
erroneously admitted during trial.24 7 The supreme court did not assign
error to the trial court's admitting this evidence. The court indicated that
evidence of a parent's financial obligation to her attorney, as with all
other financial obligations, was admissible for the sole purpose of inform-
ing the jury of any increased expenses. s46

Since appellee had counterclaimed for a modification of alimony and
child support, appellee could in a retrial of the case seek to recover her
costs of litigation in pursuit of her counterclaims rather than fees in-
curred in defense of the change of custody action.2 4 ' The court reversed
the judgment, however, because the appellate court held that the trial
court erred in admitting evidence concerning the amount appellee was
already receiving as temporary support. 50 The court found this evidence
too prejudicial to a jury's objective determination of permanent alimony
and child support needs.2 15 The temporary support was not part of appel-
lee's income at the time she filed her counterclaim. Rather, the temporary
support represented only the trial court's opinion about her temporary
needs.

26
2

In the case of Curtis v. Curtiss2 3 the court examined an interesting
procedural issue exclusive to proceedings for the purpose of determining
child support. In Curtis, the facts revealed that the parties were granted a
divorce on the pleadings. There was a jury trial, however, on the issues of
child support and equitable division. At the time of trial, the court had
not announced to whom the court would award permanent custody of the
parties' minor child. The jury awarded appellant-wife child support in the
same amount as she had received under the trial court's order for tempo-
rary support. Appellant filed a motion for new trial, which the court
denied 2 6'

247. See O.C.G.A. § 19-6-22 (1982). This section does not authorize an award in an ac-
tion for change of custody.

248. 255 Ga. at 368, 338 S.E.2d at 258.
249. See O.C.G.A. § 19-6-19(d) (Supp. 1986) (a provision added in 1984 permitting an

award of attorney's fees to the prevailing party in a modification of alimony or child support
action).

250. 255 Ga. at 367, 338 S.E.2d at 257.
251. Id., 338 S.E.2d at 258.
252. Id.
253. 255 Ga. 288, 336 S.E.2d 770 (1985).
254. Id. at 289, 336 S.E.2d at 771.
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Justice Smith, writing for the supreme court, expressed disapproval of
allowing a jury to render a verdict on child support without first being
told the identity of the party to whom the court would award permanent
custody."5 The supreme court instructed the trial court to resolve either
the issue of child custody prior to trial and to inform the jury of the deci-
sion or to provide the jury with alternative jury forms.2" The court ac-
cordingly provided proposed alternative jury forms." 7

Although indicating the incorrect procedural posture of the child sup-
port verdict, the court in Curtis permitted the jury's verdict to stand for
two reasons. First, the verdict was in the same amount as the trial court's
award of temporary child support.2" The supreme court, therefore, con-
cluded that the jury's ignorance concerning the party to whom the court
would award custody did not affect the rights of the child.2"

A second reason for affirming the trial court was that appellant had
first enforced the judgment by way of a contempt proceeding prior to fil-
ing her motion for new trial. Because appellant enforced her judgment,
she forfeited her right to complain of it. She was estopped, therefore,
from seeking to have the judgment set aside by a motion for new trial.2"

Justice Bell, however, concurring specially, recognized that while "[ilt
would be correct to impose estoppel insofar as it applies to the fruits
which were due to the mother as spousal support or equitable division of
property,'"26 it would be incorrect to impose estoppel as it applied to
child support. "ITihe right of the child support belongs to the child and
cannot be waived by the parent."2 " Because the verdict was in the same
amount as the temporary award of child support, Justice Bell agreed that
the child's substantive rights were not affected.263

VII. EQUITABLE DIVISION

The concept of equitable division of marital assets is one of the cutting
edges in the area of domestic law in Georgia. With the increasing reluc-
tance of juries and courts in this state to award permanent alimony, equi-
table division often represents the single most important economic issue
in a divorce action. From its origins in the landmark decision of Stokes v.

255. Id. at 290, 336 S.E.2d at 772.
256. Id.
257. Id. at 290 n.1, 336 S.E.2d at 772 n.1.
258. Id. at 289, 336 S.E.2d at 772.
259. Id.
260. Id.
261. Id. at 290, 336 S.E.2d at 772 (Bell, J., concurring speciaily).
262. Id. (citing Worthington v. Worthington, 250 Ga. 730, 301 S.E.2d 44 (1983)).
263. Id.
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Stokes, 2 4 the cases considering issues of equitable division and property
division have grown in number and complexity.2"5 The cases decided dur-
ing the survey period both expand and refine the basic concept of equita-
ble division. The authors hope that they may offer the practitioner some
guidance in resolving problems that he or she faces in domestic cases.

Perhaps the most notable equitable division decision the appellate
courts in Georgia rendered during the past year is Campbell v. Camp-
bell.2 " The issue in Campbell was whether a settlement of a personal
injury claim by a spouse was subject to equitable division.2 7 In Campbell,
the trial court found that the parties had between themselves reached a
fairly equal division of their obligations and property. The one trouble-
some point was the husband's receipt of $14,000 in settlement of his per-
sonal injury claim arising from an automobile accident. The opposing
party in the accident claim made the settlement check payable to the
husband and wife, and the couple signed a release. Since the settlement
was acquired during the marriage and was neither a bequest, devise, in-
heritance, or gift, the trial court concluded that the settlement was a mar-
ital asset subject to division.2 8 The husband filed his appeal to the su-
preme court.2 9

Writing for the majority, Justice Clarke began with an analysis of the
purpose of the doctrine of equitable division.2 7 0 That purpose is "to as-
sure that property accumulated during the marriage be fairly distributed
between the parties. 27 1 Property outside the marital estate, though it
may be taken into account when deciding issues such as alimony or even
equitable division, is very personal to the individual to whom it belongs.
This property, which is not generated by the marriage, is not subject to
equitable division.2 7 2

The supreme court applied the above analysis to the personal injury
claim issue and divided the settlement into its component parts. To the
extent the settlement represents payment for pain and suffering and loss
of capacity, it is not a marital asset.2 7 3 To the extent the settlement rep-
resents compensation for medical expenses or lost wages, that portion is a

264. 246 Ga. 765, 273 S.E.2d 169 (1980).
265. See Stern, Edlin & Perry, Domestic Relations, Annual Survey of Georgia Law, 37

MERCER L. REv. 221, 234-37 (1985); Kurtz, Domestic Relations, Annual Survey of Georgia
Law, 36 MERCER L. REV. 167 (1984).

266. 255 Ga. 461, 339 S.E.2d 591 (1986).
267. Id. at 461, 339 S.E.2d at 592.
268. Id.
269. Id.
270. Id. at 462, 339 S.E.2d at 593.
271. Id.
272. Id. at 463, 339 S.E.2d at 593.
273. Id.
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marital asset subject to equitable division.27 4 Finally, if any portion of the
award is for the loss of consortium, then that portion belongs to the
spouse to whom the loss of consortium award was made and is not subject
to equitable division . 75 The supreme court reversed the trial court and
remanded the case to the lower court for retrial in conformity with the
court's opinion.2 7 6

Justice Weltner, speaking in a voice echoed by many practicing attor-
neys in Georgia, dissented.2 7 7 He recognized the need for a clear rule that
can be applied realistically. Justice Weltner, in applying the majority's
analysis to the possibility that a personal injury award may include sums
attributable to lost future wages, reduced to present value, pointed out
that the matter has become entirely too complex .2 7 This is especially true
when a lump sum has been awarded to an injured spouse, and no effort
has been made by either party to label the component parts of the lump
suM.

Other jurisdictions have confronted the issue raised in Campbell, and
they have split on whether a personal injury award is a marital asset sub-
ject to equitable division or division pursuant to the community property
laws of a state. Several jurisdictions have ruled that an award is part of
the spouse's separate estate.279 Others have found it to be an asset of the
marriage and subject to division250 Between the two camps, there are
states which have subjected personal injury awards to an analysis similar
to that applied in Campbe1. 8 1 Most courts do recognize that a pending
or unfiled personal injury claim is not a marital asset.28 a

The case of Goodman v. Goodman28
3 (Goodman II) made a reappear-

274. Id.
275. Id. at 462, 339 S.E.2d at 593.
276. Id. at 462-63, 339 S.E.2d at 593.
277. Id. at 463, 339 S.E.2d at 593 (Weltner, J., dissenting).
278. Id.
279. See Marriage of Morris, 139 Cal. App. 3d 823, 189 Cal. Rptr. 80 (1983); Nehorayoff

v. Nehorayoff, 108 Misc. 2d 311, 437 N.Y.S.2d 584 (Sup. Ct. 1981). See also Freeman v.
Freeman, 468 So. 2d 326 (Fla. Dist. Ct. App. 1985) (holding a disability pension not subject
to equitable division); Fink v. Fink, 296 N.W.2d 916 (S.D. 1980).

280. See Gan v. Gan, 83 Ill. App. 3d 265, 404 N.E.2d 306 (1980); Heilman v. Heilman, 95
Mich. App. 728, 291 N.W.2d 183 (1980); Nixon v. Nixon, 525 S.W.2d 835 (Mo. Ct. App.
1975).

281. See Jurek v. Jurek, 124 Ariz. 596, 606 P.2d 812 (1980) (en banc); Amato v. Amato,
180 N.J. Super. 210, 434 A.2d 639 (1981); Brown v. Brown, 100 Wash. 2d 729, 675 P.2d 1207
(1984) (en banc).

282. See Hurley v. Hurley, 342 Pa. Super. 156, 492 A.2d 439 (1985). But see Amato v.
Amato, 180 N.J. Super. 210, 434 A.2d 639 (1981) (spouse can have a claim against his
spouse's unsettled, unfiled medical malpractice claim to the extent it eventually recovers
lost wages and medical expenses).

283. 254 Ga. 703, 334 S.E.2d 179 (1985).
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ance from our last survey article. The first Goodman v. Goodman "a deci-
sion (Goodman I) held that a house title which a court awarded to the
wife in a prior separate maintenance action was not subject to equitable
division in a later divorce.2 8 The wife then sought equitable division of
the husband's stock option, pension and profit sharing plans. 86 The hus-
band resisted, relying on a provision in the separate maintenance award
which provided that each party would have permanent use and ownership
of all personalty in their respective possession. The trial court denied his
motion for partial summary judgment on this issue, and the husband filed
his appeal with the supreme court.287

The supreme court applied the very same principle as it did in Good-
man I, reversed the trial court, and held that appellant's interest in the
various employee benefit plans was not a marital asset, and, therefore,
not subject to equitable division.2 8 Appellee, successful in Goodman I,
could not now complain of the application of the same principles on her
husband's behalf. The only major difference is that in Goodman I the
separate maintenance decree made a specific award of the marital house
to the wife. 8 In Goodman II, however, the husband claimed his interest
in the benefit plans under a residual clause.28 0 In any event, both Good-
man decisions should warn practitioners in this state to be aware of the
possible consequences of a separate maintenance action decision on a
later divorce lawsuit.

The case of Ricketson v. Metts ' " concerned the application of contract
law to the construction of a divorce settlement agreement. The settlement
agreement at issue stated, in essence, that fee simple title to a certain
piece of real property would be vested in the parties, subject only to a
purchase money deed to secure debt.82 Between the parties, the agree-
ment provided that appellant would be allowed possession of the property
and that he would be responsible for all future payments accruing on all
debts secured by title to the property.2 8 Appellee brought a statutory
partition action for her one-half undivided interest in the property.2 Ap-
pellant answered and asserted that appellee's interest was 'burdened'2 8

284. 253 Ga. 281, 319 S.E.2d 455 (1984).
285. Id. at 282, 319 S.E.2d at 456.
286. 254 Ga. at 703, 334 S.E.2d at 179.
287. Id., 334 S.E.2d at 180.
288. Id. at 704, 334 S.E.2d at 181.
289. 253 Ga. at 282, 319 S.E.2d at 456.
290. 254 Ga. at 704, 334 S.E.2d at 180.
291. 173 Ga. App. 606, 327 S.E.2d 570 (1985).
292. Id. at 607, 327 S.E.2d at 571.
293. Id.
294. Id. at 606, 327 S.E.2d at 571.
295. Id. at 607, 327 S.E.2d at 571.
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by his right of possession. The trial court ordered the partition.2"
The crux of the decision in Ricketson is the court's holding that the

parties' agreement clearly gave fee simple title to the property, subject
only to the deed to secure debt.2 97 Pursuant to the settlement agreement,
appellant's right of possession was of an unspecified duration and did not
burden appellee's title interest in the real property.298 Appellant was not
successful in his attempt to introduce parol evidence since the court
found that the parties' agreement left no ambiguity concerning the par-
ties' intent.2"

The facts in Williams v. Williams3 "0 demonstrate a series of ill-advised
decisions by the former husband that led to his loss of two tracts of real
property. The parties were initially divorced in 1981 under a settlement
agreement awarding appellee two parcels of property. Three days after
the divorce, appellee reffiarried, but then separated from his second wife
ten days later. Appellee reunited with appellant and, although there was
some dispute on the record, apparently deeded the two tracts of property
to her in an attempt to prevent his second wife from making a claim to
them. After appellee's second divorce, when it became apparent to him
that appellant would not return the property, appellee brought-an action
seeking to compel her to recovery the property. 01 A jury agreed with ap-
pellee, and appellant brought her appeal to the supreme court.302

The doctrine of 'unclean hands' proved to be the basis for the supreme
court's reversal of the lower court.303 Relying on the case of Cronic v.
Smith,3" the supreme court held that equity was not available to appellee
in his action seeking to force reconveyance of the property.305 Appellee
had transferred the property to appellant in an effort to defeat his second
wife's claim to it. The court, therefore, reasoned that like a party who
conveys property to delay or defraud a creditor, appellee could not call
upon equity to compel a reconveyance of the property2°'

In this regard, the Williams decision follows the line of reasoning set
forth in Carden v. Carden."' Both of these decisions should have a very
real impact upon the trial of equitable division cases in Georgia. It is not

296. Id.
297. Id.
298. Id.
299. Id. at 608, 327 S.E.2d at 572.
300. 255 Ga. 264, 336 S.E.2d 244 (1985).
301. Id. at 264-65, 336 S.E.2d at 245.
302. Id. at 265, 336 S.E.2d at 245.
303. Id.
304. 96 Ga. 794, 22 S.E. 915 (1896).
305. 255 Ga. at 265, 336 S.E.2d at 245.
306. Id.
307. 253 Ga. 546, 322 S.E.2d 226 (1984).
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uncommon in the practice of domestic relations law to find that a spouse,
often the husband, has transferred property to the other spouse as a
means of sheltering it from possible claims of third party creditors. The
cases of Williams and Carden may well prove a rude surprise to these
parties in future divorce actions.

Two other cases in the survey period addressed equitable division is-
sues.0 In Githens v. Roberts,8°" the issue was the proper interpretation
of a settlement agreement pertaining to an ex-husband's sale of the mari-
tal residence and the former wife's entitlement to a portion of the result-
ing proceeds. The issue in First National Bank v. Blackburn"' was a
wife's claim of equitable interest in marital property. In Blackburn, ap-
pellant-bank intervened in a divorce action, claiming an equitable inter-
est in property based upon the husband's oral promise to use the pro-
ceeds from the sale of the properties to pay his indebtedness at the bank.
After much procedural wrangling, the court granted appellee-wife a spe-
cial lien in the amount of $15,000 through equitable division of marital
property.-"' The supreme court affirmed, holding that the wife's lien was
superior to appellant's interest in the marital property.3 12 The opinion
suggests that the wife's claim for equitable division was the equivalent of
a lien pursuant to the Official Code of Georgia Annotated title 11.313

Although falling outside the survey period, the very recent case of
Courtney v. Courtney314 addressed an issue with which attorneys in this
state frequently must contend. In a case of first impression in Georgia,
the supreme court ruled on whether unvested retirement benefits are sub-
ject to an equitable division claim.815 The dispute centered around appel-
lant's retirement plan at the Federal Bureau of Investigation. Appellant
had contributed a sizeable sum to the retirement plan and could with-
draw this sum at the time he retired. Appellant conceded that this sum
was a marital asset. Appellant, however, argued that any unvested bene-
fits were not subject to appellee's alimony or equitable division claim.""

The court in Courtney reviewed several of the past supreme court deci-
sions dealing with the equitable division principle and property subject to
an equitable division claim. The court found that the unvested benefits
were an important contractual right coming into existence upon the satis-

308. First Natl Bank v. Blackburn, 254 Ga. 379, 329 S.E.2d 897 (1985); Githens v. Rob-
erts, 174 Ga. App. 152, 329 S.E.2d 219 (1985).

309. 174 Ga. App. 152, 329 S.E.2d 219 (1985).
310. 254 Ga. 379, 329 S.E.2d 897 (1985).
311. Id. at 380, 329 S.E.2d at 899.
312. Id. at 381, 329 S.E.2d at 900.
313. O.C.G.A. tit. 11 (1982).
314. 256 Ga. 97, 344 S.E.2d 421 (1986).
315. Id. at 97, 344 S.E.2d at 421.
316. Id.
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faction of certain conditions.3 17 They are, therefore, an important asset of
the marriage.318 The supreme court relied in part upon the decision of the
Delaware Supreme Court in Robert C.S. v. Barbara J.S .

3
" and held that

unvested retirement benefits, to the extent they were acquired during the
marriage, are marital property and subject to equitable division.32 0

VIII. MODIFICATION OF THE OBLIGATION

The supreme court addressed two different aspects of modification of
an obligation to support during the survey period. The case of Stone v.
Stone"21 sought to clarify the difference between fixed and terminable ob-
ligations, that is, obligations subject to modification and those which are
not. The generally applicable rule in cases like Stone is that a fixed lump
sum award of alimony in lieu of periodic payments, even when such an
award is decreed by installments, is not subject to modification.2 2 The
agreement in Stone, under the heading of alimony for the wife, required
that the husband continue to make payments on a car that the court
awarded to the wife. The supreme court held this type of obligation to be
fixed because it was not terminable upon the death of either spouse or the
remarriage of the receiving spouse.23 After the court established the na-
ture of the obligation, it became clear that the obligation to pay an in-
stallment loan on a car was not subject to modification.3 24 The holding in
Stone demonstrates that the nature of the obligation, not the method of
payment, is the major consideration in determining whether the obliga-
tion is subject to modification.2

The court addressed another modification related issue in determining
the availability of attorney fees arising in modification suits. Pursuant to
Official Code of Georgia Annotated section 19-6-18, 31 attorney fees are
not awarded in actions brought by a nonobligated party to modify a pre-
1977 decree. The case of Norman v. Norman32 7 was an action for modifi-

317. Id. at 98-99, 344 S.E.2d at 422.
318. Id. at 99, 344 S.E.2d at 422.
319. 434 A.2d 383 (Del. 1981).
320. 256 Ga. at 99, 344 S.E.2d at 422-23.
321. 254 Ga. 519, 330 S.E.2d 887 (1985).
322. O.C.G.A. §§ 19-6-18 to -21 (1982).
323. 254 Ga. at 521, 330 S.E.2d at 888.
324. Id., 330 S.E.2d at 889.
325. See Rooks v. Rooks, 252 Ga. 11, 13, 311 S.E.2d 169, 170 (1984) (Weltner, J., concur-

ring). In Rooks, Weltner set forth in some detail his analysis of the substance of the eco-
nomic reorganization that can occur during a divorce under Georgia law, an analysis the
court applied in the Stone decision.

326. O.C.G.A. § 19-6-18 (1982).
327. 255 Ga. 32, 334 S.E.2d 687 (1985).
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cation of a pre-1977 judgment. The supreme court, however, concluded
that the award of attorney fees was available in this case.32

0 The court in
Norman based its holding on the fact that in addition to being a suit to
modify, the case was also a suit to enforce the previous judgment.3 2 The
action, therefore, was not purely one for modification, and, "under
O.C.G.A. § 19-6-2, the award of attorney fees was in the discretion of the
court.

3 0

There is dictum in Norman suggesting that attorney's fees would be
available to the prevailing party seeking a modification of a post-1977 de-
cree.3 3 1 The language permitting the award to the prevailing party, as op-
posed to an award to a receiving spouse defending against a modification
action brought by the obligated spouse, became effective on July 1,
1984.332 For decrees rendered between 1977 and 1984, the law clearly pro-
vides that simply being a prevailing party does not authorize an award of
attorney fees. 3 3

IX. RECENT LEGISLATION

The 1986 general assembly promulgated a number of statutory devel-
opments in domestic relations. The general assembly amended the stat-
utes relating to child custodys" in two respects. Official Code of Georgia
Annotated sections 19-9-1(a)s " and 19-9-3(a)3 3

0 were rewritten to clarify
the law allowing a fourteen-year-old child to select his custodial parent.
The amended provision states that the privilege afforded to the child
does not deny the noncustodial parent the same right to reasonable visi-
tation that is otherwise available to parents of children younger than age
fourteen.3 3' In addition, the general assembly added an entirely new pro-
vision that addresses the trial court's retention of jurisdiction in a cus-
tody case. The new law provides that the court entering an award of cus-
tody will retain jurisdiction for purposes of ordering the custodial parent

328. Id. at 32, 334 S.E.2d at 688.
329. Id.
330. Id. (citing O.C.G.A. § 19-6-2 (Supp. 1986)).
331. Id.
332. O.C.G.A. § 19-6-19(d) (Supp. 1986).
333. See Young v. Young, 252 Ga. 564, 315 S.E.2d 878 (1984); Summerlin v. Summerlin,

247 Ga. 5, 274 S.E.2d 523 (1981). These cases stand for the proposition that a modification
action must proceed under the applicable statute as it existed at the time of the divorce,
rather than as it exists at the time of filing the modification action.

334. O.C.G.A. §§ 19-9-1 to -64 (1982 & Supp. 1986).
335. Id. 19-9-1(a).
336. Id. § 19-9-3(a).
337. Id.
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to notify the court of any changes in the child's residence. 8

The 1986 legislature also passed a new statute relating to child custody
proceedings.3 39 The new code section expressly permits the parents of a
minor child to present the court with an agreement concerning any or all
of the child custody issues. Such issues of child custody are not to include
child support.3 40 Unless the court finds that the agreement would not be
in the best interests of the child, the court ratifies the agreement and
incorporates it into its final judgment.31

Another new statutory provision amended the law that set the stan-
dards for modifying alimony and child support. Formerly, either spouse
could bring an action for a revision of child support based on the changed
income and financial status of the former spouse who was liable for such
support.3 4' The new law allows a child support modification action based
on a change in the financial status of either former spouse. A court may
also award a modification on the grounds of a change in the physical or
emotional needs of the child.4s

338. Id. § 19-9-1(c).
339. Id. § 19-9-5.
340. Id. § 19-9-5(a).
341. Id. § 19-9-5(b).
342. Id. §§ 19-6-19, -20,
343. Id. §§ 19-6-19(a), -20.
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