
Criminal Law

by Robert G. Fierer*

Criminal law is once again in a state of flux. Like an orphan, it is
quickly discarded; like a bedouin, it is forced to move elsewhere. In 1985
the trend, if discernible at all, is increasingly to repress the benefits of the
Bill of Rights. Trends in law take years to complete, but they are real and
they affect each of us profoundly. To think otherwise is folly.

The author has categorized the cases of the survey as precisely as possi-
ble. When there is an issue in a case outside a main category, the author
mentions it but does not discuss it in detail.

I. SENTENCING (WITH EMPHASIS ON THE DEATH PENALTY)

Any discussion of sentencing must account for the death sentence vari-
able. This year's survey period is no exception. The 1985 death penalty
cases reveal society's belief that retribution is essential to do justice. The
year's death penalty decisions rivet attention on that simple human char-
acteristic. Death penalty cases must be read; any digest is inadequate.

In Blanks v. State,' Blanks and Woodard allegedly entered the home of
Mr. and Mrs. Roberts armed with a .410 shotgun and electrical tape. Po-
lice found the Roberts' bodies days later bound by tape, cut, beaten, and
suffocated. An assailant had raped Mrs. Roberts. Soon afterwards, police
arrested Blanks and Woodard and charged them with robbing a taxicab
driver and shooting him in the back with a shotgun.2 Woodard ingested
paraquat before his arrest and died shortly afterwards. After his arrest,
officers read Blanks his Miranda rights5 Nevertheless, Blanks insisted on
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1. 254 Ga. 420, 330 S.E.2d 575 (1985).
2. Id. at 420, 330 S.E.2d at 575.
3. See Miranda v. Arizona, 384 U.S. 436 (1966).
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telling the officers that he had assisted Woodard in the Roberts murders.
At the police station after officers reminded Blanks of his rights, he began
a taped confession. During the taping the interrogators received a note
saying that an attorney in the lobby wished to see Blanks. After Blanks
completed his statement, the officers escorted him to the attorney.4

Reviewing Blanks' death sentence, the Georgia Supreme Court held
that the mere fact that twenty-six jurors were excused for bias, prejudice,
or prior opinion is not sufficient to justify a venue change." Further, the
court refused to endorse the New York rule. In New York, unless the
suspect expressly waives counsel, police may not question a suspect with-
out the presence of an attorney if they are apprised that suspect is repre-
sented by counsel.7 Blanks argued that the taped confession was inadmis-
sible becaise it was not terminated or continued in the presence of the
attorney waiting in the lobby. Instead the court said Miranda warnings
are sufficient and the assertion of the warnings' concomitant rights is the
defendant's duty.6

During the sentencing hearing, defendant sought to explain certain
things that happened within the Roberts' home. The trial court sustained
the state's objection that this issue had already been settled by the jury."
The supreme court held that a defendant may testify concerning guilt or
innocence in the sentencing stage, therefore, the trial court erred when it
sustained the state's objection. 0 The error, however, was harmless be-
cause the defense later declined a similar opportunity to present the pre-
viously proffered testimony.11

Spraggins v. State"1 is a 'must read' death penalty case. Spraggins was
originally tried and convicted of rape and murder, receiving a life sen-
tence for the rape. Georgia law allows the imposition of the death penalty
for murder if the judge or jury finds that an 'aggravating circumstance'
exists.1 ' Because rape is an 'aggravating circumstance,'4 the jury recom-
mended, and the court imposed, the death penalty.'6 Eventually Sprag-

4. 254 Ga. at 422, 330 S.E.2d at 578.
5. Id. at 421, 330 S.E.2d at 578.
6. Id. See People v. Arthur, 22 N.Y.2d 325, 329, 239 N.E.2d 537, 539, 292 N.Y.S.2d 663,

666 (1968).
7. See Arthur, 22 N.Y.2d at 329, 239 N.E.2d at 539, 292 N.Y.S.2d at 666.
8. 254 Ga. at 423, 330 S.E.2d at 579.
9. Id. at 426, 330 S.E.2d at 581.

10. Id. See Brown v. State, 235 Ga. 644, 220 S.E.2d 922 (1975).
11. 254 Ga. at 426, 330 S.E.2d at 581.
12. 255 Ga. 195, 336 S.E.2d 227 (1985).
13. O.C.G.A. § 17-10-30 (1982); 240 Ga. 759, 243 S.E.2d 20 (1978).
14. O.C.G.A. § 17-10-30(b)(2) (1982).
15. 255 Ga. at 195, 336 S.E.2d at 227.
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gins' sentence was vacated due to defective sentencing instructions."
At the resentencing hearing, the state contended that the crime was

also "outrageously and wantonly vile,'"17 an additional aggravating cir-
cumstance.10 Once again, the jury recommended death, but solely on the
'outrageously-and-wantonly-vile' aggravating circumstance. The court ac-
cepted the recommendation and again sentenced defendant to death."
Through various direct and collateral appeals, Spraggins came before the
supreme court for the third time."0 On this appeal, defendant asserted a
two-part double jeopardy argument. First, he argued that the evidence of
aggravation in the first trial was insufficient under Bullington v. Mis-
souril and Young v. Kemp.22 Second, he argued that since rape was the
only aggravating circumstance the state raised in the first trial,'23 it had
waived its right to raise the 'outrageously-and-wantonly-vile' aggravating
circumstance at the second trial under Godfrey v. Francis,24 Bullington,
and Young. In addition, defendant argued that since the jury, in resen-
tencing, did not find that the murder occurred in the commission of rape,
the jury, in effect, imposed a life sentence when it found that the rape
and the murder were separate crimes and any new death sentence would
be disproportionate.

2 5

The supreme court distinguished each of the cases defendant offered
and held there was no double jeopardy problem. 6 Unlike Godfrey, in
which the evidence was insufficient to support the only aggravating cir-
cumstance advanced, the evidence of aggravating circumstances in Sprag-
gins was clearly sufficient.27 Moreover, the state is not required at one
trial to seek the death penalty under all aggravating circumstances, at the
risk of allowing defendant to allege double jeopardy or waiving the state's
right to present evidence of other aggravating circumstances at a subse-
quent retrial.28

Four months prior to the Spraggins decision, the Georgia Supreme
Court decided Conklin v. State,2' another case turning on the 'outra-

16. 240 Ga. 759, 763, 243 S.E.2d 20, 23 (1978).
17. O.C.G.A. § 17-10-30(b)(7) (1982).
18. Id.
19. 255 Ga. at 196, 336 S.E.2d at 228.
20. Id. at 197, 336 S.E.2d at 229.
21. 451 U.S. 430 (1981).
22. 760 F.2d 1097 (11th Cir. 1985).
23. 255 Ga. at 197, 336 S.E.2d at 229.
24. 613 F. Supp. 747 (N.D. Ga. 1985).
25. 255 Ga. at 197, 336 S.E.2d at 229.
26. Id. at 197-204, 336 S.E.2d at 229-34.
27. Id. at 202, 336 S.E.2d at 233.
28. Id. at 204, 336 S.E.2d at 234.
29. 254 Ga. 558, 331 S.E.2d 532 (1985).
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geously-and-wantonly-vile' aggravating circumstance, one of ten aggravat-
ing circumstances enumerated by Georgia law 0 justifying the imposition
of the death penalty. Conklin and his homosexual lover were in bed.
Conklin wanted to sleep but his lover persisted in his advances. Exasper-
ated, Conklin stabbed the victim with a screwdriver. The autopsy re-
vealed eight stab wounds on the side of the victim's neck, one through his
ear canal, one through his lung, and a blunt-force trauma to his head.
Defendant dismembered the body and placed the parts in nine garbage
bags. Defendant testified that he did not think the victim meant to harm
him." Further, witnesses said that defendant was not visibly injured on
the next day.32

Defendant argued that he committed an "ordinary murder"3 because
the mutilation of the body was postmortem. The court concluded other-
wise, ruling that "the 'offense of murder'" does not terminate at the in-
stant of the victim's death.3" The court further stated, "Conklin's act of
butchery after the victim died is... highly probative.., of his state of
mind at the time of the killing." 5 The problem the court's ruling raises is
in determining, in futuro, when a murder ends and the cover-up begins.
Had defendant waited until the next day or even the next week to dispose
of the body, would he then have been beyond the point when the act of
murder terminated, thereby vitiating the imposition of the death
penalty?

On a less morbid note, in Brooks v. States3 Brooks negotiated a plea
bargain to armed robbery consisting of a thirteen-year sentence followed
by a postsentence investigation to consider how much, if any, to probate
the sentence. Eventually, he received thirteen years: five to be served and
eight to be probated. 7 Defendant, contending he should have had a re-
duction to the five-year minimum, moved to withdraw his guilty plea.
The court of appeals, noting that the agreement was somewhat ambigu-
ous, nevertheless found substantial compliance with the intent of the
agreement and affirmed the trial court's denial of Brooks' motion 8

In Grant v. State,3 the court convicted defendants of multiple counts
of illegally selling distilled spirits and sentenced them to various proba-
tions and fines. In addition, the trial court ordered their businesses pad-

30. O.C.G.A. § 17-10-30(b) (1982).
31. 254 Ga. at 563, 331 S.E.2d at 538.
32. Id.
33. Id. at 565, 331 S.E.2d at 538.
34. Id.
35. Id. at 564, 331 S.E.2d at 538 (emphasis added).
36. 177 Ga. App. 12, 338 S.E.2d 437 (1985).
37. Id. at 12, 338 S.E.2d at 437.
38. Id. at 13, 338 S.E.2d at 438.
39. 176 Ga. App. 460, 336 S.E.2d 354 (1985).
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locked as a probation condition.'0 The supreme court stated that proba-
tionary requirements may be punitive, but not primarily economic. 41

"'Judges ought to remember that their office is jus dicere and not jus
dare; to interpret law, and not to make law, or give law;. .' "2 Vacating
the padlocking provision, the court remanded for resentencing. 4"

In Wallace v. State," Wallace and the victim had a traffic accident.
During a confrontation, Wallace produced a gun and his female compan-
ion took the victim's wallet and some cassettes. Wallace appealed his sub-
sequent armed robbery conviction and life sentence imposed by the judge
under Georgia's recidivist statute." Since Wallace clearly acted in concert
with his companion, the trial court's refusal to give the jury a charge on
the lesser included offense of aggravated assault was not error; the proper
charge was armed robbery.'"

Wallace also complained that the state waived its right to seek recidi-
vist treatment because it failed to announce the recidivist statute at the
start of the trial.4 7 The appellate court noted that neither Wallace nor his
counsel objected to the reference to recidivism in the indictment; there
was also no indication that the state's omission misled Wallace or his
counsel.

4"

Defendant also complained that an earlier federal conviction of receiv-
ing stolen explosives upon which the state relied in seeking recidivist sta-
tus would not necessarily be a felony in Georgia. The appeals court
agreed and looked to analogous Georgia statutes.49 Georgia law requires
intent to commit a felony with explosives for one to be guilty of criminal
possession of explosives." For the crime of theft by receiving stolen prop-
erty to qualify as a felony in Georgia, the goods must be worth more than
$500.51 It therefore follows that Wallace would not necessarily be treated
as a felon in Georgia had his earlier federal case been prosecuted under
state law. A court may consider only felony convictions in determining
recidivist status." On this line of reasoning the appeals court then re-

40. Id. at 460, 336 S.E.2d at 355.
41. Id. at 461, 336 S.E.2d at 355.
42. Id. (quoting AMmCAN JUDICATURE SocigT, HANDBOOK FOR JUDGES, 276 (G. Winters

ed. 1975) (quoting Sir Francis Bacon)).
43. 176 Ga. App. at 462, 336 S.E.2d at 356.
44. 175 Ga. App. 685, 333 S.E.2d 874 (1985).
45. O.C.G.A. § 17-10-7 (Supp. 1986).
46. 175 Ga. App. at 685, 333 S.E.2d at 875.
47. Id. at 686, 333 S.E.2d at 876.
48. Id.
49. Id. at 687, 333 S.E.2d at 876-77.
50. O.C.G.A. § 16-7-63 (1984).
51. Id. § 16-8-7.
52. Id. § 17-10-30.
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versed those portions of Wallace's sentences that were imposed as a result
of recidivist status."

In Boney v. Tims," the Georgia Supreme Court held that a court, in
determining punishment, could consider any aggravating circumstances
that had been admitted in the guilt-innocence phase of the trial." Tims
kidnapped and robbed a woman in Fulton County. Later, in DeKalb
County, he threatened her and forced her to sodomize him. Although
DeKalb County did not prosecute Tims, Fulton County did. At trial, the
court properly allowed the jury to consider the events in DeKalb." After
Tims' conviction, the judge considered the same events prior to setting
the sentence. This, held the court of appeals, was proper.5

7

II. BIFURCATION AND SEVERANCE

In 1985 the Georgia Supreme Court held that when a convicted felon is
charged with two unrelated crimes, the trial judge may proceed with one
trial on both charges but must bifurcate the proceeding in such a way
that the jury will try and decide the most serious charge before hearing
the second.' Not long afterwards, Judge Benham of the court of appeals
applied that holding in Griffin v. State.59 Griffin appealed his conviction
of aggravated assault and possession of a firearm by a convicted felon.
The trial judge denied Griffin's motion to bifurcate the proceeding; on
appeal this formed an enumeration of error.60 In response, the appellate
court said simply, "the trial should have been bifurcated, so that the jury
could determine [defendant's] guilt or innocence. . . without the possi-
bility of being influenced by evidence of defendant's prior felony convic-
tion."6' In a troubling comment, Judge Benham observed that guilt was
not overwhelming and, therefore, the failure to sever was reversible er-
ror.62 Regardless of other evidence, a prior felony conviction is usually
devastating to a defendant. The opinion in Griffin also applies the eyewit-
ness identification standards developed in Neil v. Biggers" and adopted
by Georgia in Heyward v. State."

53. 175 Ga. App. at 687, 333 S.E.2d at 876.
54. 254 Ga. 664, 333 S.E.2d 592 (1985).
55. Id. at 665, 333 S.E.2d at 593.
56. Id.
57. Id.
58. 253 Ga. 429, 322 S.E.2d 228 (1984).
59. 174 Ga. App. 896, 897, 331 S.E.2d 886, 887 (1985).
60. Id. at 897, 331 S.E.2d at 887.
61. Id.
62. See Stone v. State, 253 Ga. 433, 321 S.E.2d 723 (1984).
63. 409 U.S. 188 (1973).
64. 236 Ga. 526, 224 S.E.2d 383 (1976).
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In Pyburn v. State,6" in contrast to Griffin, Mr. Pyburn's lawyer did
not move for bifurcation or for an instruction on the limited purpose of
the prior conviction. The court of appeals said that "in the absence of a
request""" the court is under no duty to do so on its own motion.

Official Code of Georgia Annotated section 16-1-717 requires that sev-
eral crimes arising out of the same conduct within a particular court's
jurisdiction be prosecuted jointly except that the court may sever in the
interest of justice. In Fluker v. State, 8 defendant entered a woman's
apartment and, at gunpoint, beat her, tied her, and raped her three times
over a three-hour period. The court of appeals held that it was not error
to refuse to sever the theft by taking charge arising from defendant's
theft of a taxicab during part of the escape." This did not constitute a
"smear" effect as defendant alleged.70

The decision contains an interesting discussion concerning why no de-
nial of a "thorough and sifting"7 cross-examination occurred. Counsel
had a "multitude of notes to read"'72 before continuing cross, and the
court directed counsel to continue, but he did not. Redirect occurred and
then recross completed the examination.' 3 The court of appeals held that
"if there was error it was induced by appellant, and induced error is
impermissible."7

4

In Barber v. State'75 Barber was charged with incest with his two
daughters and child molestation of his younger daughter. He was acquit-
ted of incest with his younger daughter, but convicted of the other two
counts. Barber appealed, contending the only connection between the in-
cest and child molestation counts was that the crimes were of a similar
nature, and, therefore, the trial court erred when it denied his motion to
sever. 7

The court of appeals relied on rules for mandatory severance and per-
missible joinder developed in Dingler v. State." If multiple offenses are

65. 175 Ga. App. 158, 332 S.E.2d 899 (1985).
66. Id. at 159, 332 S.E.2d at 900.
67. O.C.G.A. § 16-1-7 (1982).
68. 174 Ga. App. 890, 332 S.E.2d 34 (1985).
69. Id. at 890, 332 S.E.2d at 35.
70. Id. (citing Coats v. State, 234 Ga. 659, 217 S.E.2d 260 (1975); Fluellen v. State, 163

Ga. App. 425, 294 S.E.2d 653 (1982)).
71. Id. at 891, 332 S.E.2d at 36.
72. Id.
73. Id.
74. Id., 332 S.E.2d at 35 (citing Reynolds v. State, 147 Ga. App. 488, 491, 249 S.E.2d 305,

308 (1978)).
75. 176 Ga. App. 103, 335 S.E.2d 594 (1985).
76. Id. at 104, 335 S.E.2d at 595.
77. 233 Ga. 462, 211 S.E.2d 752 (1975).
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presented for trial together simply because the crimes are of similar char-
acter, the trial court must sever.78 There are three exceptions to this gen-
eral rule: first, if the charges stem from the same conduct; second, if their
basis is a connected series of otherwise unrelated facts; third, if the
crimes alleged are components of a single "scheme or plan."''  The court
of appeals ruled that the trial court did not abuse its discretion when it
denied Barber's severance motion; it would be reasonable to find that the
charges fit one of the three Dingler exceptions.80 The court also noted the
jury's acquittal of Barber on one incest charge as indicating the lack of
prejudice resulting from the judge's denial.1

Ridgeway v. State8 is similar to Barber. Ridgeway sold cocaine to an
undercover agent after an introduction by an informant. He apparently
did it again eight days later. The trial court denied his motion for sever-
ance.83 The court of appeals, citing Davis v. State," said severance was
discretionary.8 5 Further, the court found no abuse of voir dire when the
state inquired whether any juror had been a crime victim" or had experi-
ence with children and drugs.87 The informant was not a decoy and,
therefore, the trial court was within its discretion in refusing to require
the state to reveal the informant's identity." In dictum the appellate
court stated that there was no prejudice in the state's failure to arrest
defendant for several months unless defendant showed actual prejudice
or showed state action to defendant's detriment."9

Watson v. State" contains a factual twist. Watson shot his girlfriend in
the mouth. Several months later, after his indictment, he threatened to
kill her if she testified against him. 1 The appellate court held joinder of
the aggravated assault charge and subsequent witness influencing charge
proper because the offenses were inextricably intertwined, though not in
point of time.92

78. 176 Ga. App. at 104, 335 S.E.2d at 595.
79. Id.
80. Id.
81. Id.
82. 174 Ga. App. 663, 330 S.E.2d 916 (1985).
83. Id. at 664, 330 S.E.2d at 918.
84. 158 Ga. App. 549, 281 S.E.2d 305 (1981).
85. 174 Ga. App. at 664, 330 S.E.2d at 917.
86. Id. at 665, 330 S.E.2d at 919 (citing Lamb v. State, 241 Ga. 10, 12, 243 S.E.2d 59, 61

(1978)).
87. Id.; see Craig v. State, 165 Ga. App. 156, 299 S.E.2d 745 (1983).
88. 174 Ga. App. at 665-66, 330 S.E.2d at 919 (citing Gilmore v. State, 168 Ga. App. 76,

77, 308 S.E.2d 232 (1983); Childs v. State, 158 Ga. App. 376, 280 S.E.2d 401 (1981)).
89. Id.
90. 176 Ga. App. 610, 337 S.E.2d 54 (1985).
91. O.C.G.A. § 16-10-93 (1984).
92. 176 Ga. App. at 611, 337 S.E.2d at 55.
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Codefendants seeking severance because of antagonistic defenses must
also show actual prejudice.03 In Gann v. State,'

4 defendant and codefend-
ant admitted involvement in the crime but blamed their participation on
the influence of a third defendant who was to be tried separately. The
court of appeals found no prejudice stemming from the trial court's re-
fusal to sever on grounds that codefendant's defense was antagonistic.9"

III. COMMENTS OF JUDGE OR PROSECUTOR

In times of increasing repression of individual rights, officers of the sys-
tem must be scrupulous to preserve the remnants of modern liberty. The
appellate courts have been reluctant to require the care necessary to
achieve the essence of freedom's fairness. A number of 1985 decisions
gloss over the effect of comments by judge or prosecutor and, in so doing,
tarnish the lustre of fair trial. The curative instruction is the palliative
cloth to which the appellate courts cling. An example is the decision in
Stoker v. State." In his closing, the prosecutor invited the jury to con-
sider the grand jury indictments, the names of the grand jurors (presuma-
bly the cream of the Chattooga County crop), and the return of a true
bill. Although defense objected, the court gave a curative instruction.
Subsequently, the jury convicted defendant. The trial court denied de-
fendant's motion for mistrial and he appealed. The court of appeals up-
held the lower court's decision because of the prompt curative instruc-
tion . This seems to be standard procedure.

Ephrim Forney suspected that James Solomon was Mrs. Forney's lover.
Forney, a paraplegic, spotted Solomon in a Milledgeville parking lot and
wheeled his specially equipped van into the lot after him. Either Forney
took aim and shot Solomon or Solomon reached into the van to grab For-
ney and Forney shot him in a scuffle; the evidence was conflicting." After
his conviction, the court sentenced Forney to life. His enumerations of
error ultimately came before the Georgia Supreme Court in Forney V.
State." In response to a specific voir dire question, a juror failed to dis-
close his diabetes. During the trial the juror got sick and the judge re-
placed him with an alternate. The supreme court held there was no

93. Gann v. State, 175 Ga. App. 799, 334 S.E.2d 716 (1985) (citing Cain v. State, 235 Ga.
128, 218 S.E.2d 856 (1975)).

94. 175 Ga. App. 799, 334 S.E.2d 716 (1985).
95. Id. at 800, 334 S,E.2d at 717. Accord Lunz v. State, 171 Ga. App. 893, 332 S.E.2d 37

(1985); Berry v. State, 171 Ga. App. 912, 321 S.E.2d 416 (1984).
96. 177 Ga. App. 94, 338 S.E.2d -525 (1985).
97. Id. at 96-97, 338 S.E.2d at 527.
98. Forney v. State, 255 Ga. 316, 317, 338 S.E.2d 252, 254 (1986).
99. 255 Ga. 316, 338 S.E.2d 252 (1986).
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prejudice.100 The justices also held in Forney that calling an unlisted re-
buttal witness was not error, 11 that allowing the victim's wife to cry ex-
tensively during the prosecutor's closing before she was removed from the
courtroom was not prejudicial,10 2 and that jurors visiting the crime scene
without permission would not be fatal to the trial as long as all jurors
could visit the scene during deliberations.103

Further, the supreme court upheld the trial court's decision to allow
the prosecution to tell the jury that since the defense was unable to rebut
the testimony of two witnesses with their prior inconsistent statements
they must be credible; in fact, the witnesses had made no prior state-
ments to anyone and rebuttal would have been impossible.104 The su-
preme court also held proper the trial court's charge that, without more,
the deterrence of adultery is no defense to murder 05 (this despite evi-
dence that the victim assaulted defendant) and the denial of the defend-
ant's request that his handicap be considered by the court in a special
self-defense charge.101

In Phillips v. State,'0 7 a jury convicted defendant in 1971 of five counts
of armed robbery, two counts of aggravated assault, and one count of mo-
tor vehicle theft. The judge sentenced Phillips to consecutive terms for
each crime, including life terms for each of the robberies. Though his at-
torney filed a request to appeal, he never brought the appeal. Thirteen
years later, Phillips successfully brought a habeas corpus petition.108 His
court-appointed attorney charged on appeal that the trial court erred by
not instructing the jury that motor vehicle theft is a specific intent
crime.'0 The appellate court held that because trial counsel made no ex-
ception to the court's original charge, there was no error.'"

In addition, when the jury foreman asked about the effect of a consecu-
tive sentence, the judge went into fairly substantial detail regarding how
and why he could not comment on what the State Board of Pardons and

100. Id. at 317, 338 SE.2d at 254.
101. Id. at 317-18, 338 S.E.2d at 254. This is standard policy under O.C.G.A. § 17-7-110

(1982); Gibbons v. State, 248 Ga. 858, 286 S.E.2d 717 (1982) (calling unlisted witness in
rebuttal is not error).

102. 255 Ga. at 318, 338 S.E.2d at 254-55.
103. Id. at 320, 338 S.E.2d at 256. But see Bobo v. State, 254 Ga. 146, 327 S.E.2d 208

(1985); Watkins v. State, 237 Ga. 678, 229 S.E.2d 465 (1976).
104. 255 Ga. at 318-19, 338 S.E.2d at 255.
105. Id. at 319, 338 S.E.2d at 255.
106. Id. at 320, 338 S.E.2d at 255-56.
107. 176 Ga. App. 834, 338 S.E.2d 57 (1985).
108. Id. at 835, 338 S.E.2d at 58.
109. See O.C.G.A. § 16-8-2 (1984).
110. 176 Ga. App. at 835, 338 S.E.2d at 58-59.
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Paroles might do."' Again, trial counsel failed to object; the court of ap-
peals held failure to object promptly waived the instructions and the trial
court properly maintained the neutrality required by Official Code of
Georgia Annotated section 17-8-76."'

In Havard v. State,"' Havard broke Eskew's jaw in a fight in a school
parking lot. Havard's lawyer attempted to show that on previous occa-
sions Eskew carried a pistol on school grounds, but upon objection by the
state and during explanation of how this fact was relevant the court inter-
rupted "[so hie runs up and socks him?" 114 The court of appeals held115

the judge's comment not to be a violation of the Official Code of Georgia
Annotated section 17-8-57,1" which says colloquies between court and
counsel are not generally prohibited.117 Defendant testified he did not
know if Eskew had his gun or intended to assault him. Thus, the court of
appeals found the judge's interjection was a comment concerning an "un-
disputed fact."""

In Truitt v. State,"' defendant appealed his burglary conviction. De-
spite the prosecutor's highly suggestive and speculative closing comment
to the jury that the victim's trailer had been burglarized previously and
that defendant may or may not have been the culprit, the court of ap-
peals sustained the trial court's refusal to declare a mistrial.8 0 Judge
Beasley, in a compelling dissent, condemned the prosecutor's prejudicial
remarks.1'

IV. RIGHT OF CONFRONTATION/ABSENCE OF DEFENDANT

In a case of first impression, the court in Pollard v. State"2' reached the
issue of the earliest point at which a defendant can waive his right to
confrontation by voluntarily absenting himself from the proceedings. Pol-
lard, his attorney, and his witnesses were present in the courtroom. After
the state tendered its final plea offer, Pollard disappeared. A jury was
impaneled and the trial proceeded without defendant. In reversing the
conviction, the court of appeals held that a defendant may waive his right

111. Id. at 836, 338 S.E.2d at 59.
112. Id.; O.C.G.A. § 17-8-76 (1982).
113. 175 Ga. App. 798, 334 S.E.2d 381 (1985).
114. Id. at 799, 334 S.E.2d at 382.
115. Id.
116. O.C.G.A. § 17-8-57 (Supp. 1986).
117. Id.
118. Id.
119. 174 Ga. App. 687, 331 S.E.2d 64 (1985).
120. Id. at 689, 331 S.E.2d at 66.
121. Id. at 690, 338 S.E.2d at 66 (Beasley, J., dissenting).
122. 175 Ga. App. 269, 333 S.E.2d 152 (1985).
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to confrontation by voluntary absence only after jeopardy attaches. 123 Be-
cause the jury had not yet been impaneled when Pollard disappeared, he
did not voluntarily absent himself from the trial. Consequently, Pollard
did not waive his right to confrontation.12  The court of appeals noted
that "prior to trial, a defendant's failure to appear is handled with bench
warrants and bond forfeitures.' 1

In Spencer v. State, 12 defendant repeatedly disrupted the proceedings
with loud, vulgar, and abusive language. After the jury was impaneled,
defendant demanded the discharge of his appointed attorney. The trial
court, instructing the public defender to remain in the courtroom,
granted Spencer's request for self-representation. When the court denied
his request to select another jury, defendant demanded not to be present
during the trial. The court found that defendant waived his right to self-
representation.

1 2 7

V. AGREEMENTS BETWEEN THE STATE AND WITNESSES

The United States Supreme Court in Giglio v. United States ,12 and
the Georgia Supreme Court in Owens v. State,12 ' held that the state has a
duty to reveal any agreement it makes with a witness against the defend-
ant. 1 3 In the following two cases the Georgia Supreme Court and Court
of Appeals ruled there was no duty to reveal an agreement because they
found no agreement had been reached prior to the witnesses' testimony.

In Prescott v. State,1 3 1 the prosecution offered four codefendants deals
prior to defendant's trial in exchange for their testimony against Prescott.
The attorney for the codefendants testified that an informal agreement
had been reached and that he had informed his clients of the offer. At
trial, three of the codefendants testified that there was no agreement and
the assistant district attorney testified he had been unable to reach the
codefendants' attorney in order to conclude the agreement.1 3 Conse-
quently, the court held there was no undisclosed agreement.3 3

In McLemore v. State,'13 defendant appealed his murder conviction on

123. Id. at 270, 333 S.E.2d at 154.
124. Id.
125. Id. (citing O.C.G.A. §§ 17-6-13, -70 (1982 & Supp. 1986)).
126. 176 Ga. App. 313, 335 S.E.2d 661 (1985).
127. Id. at 314, 335 S.E.2d at 662.
128. 405 U.S. 150 (1972).
129. 251 Ga. 313, 305 S.E.2d 102 (1983).
130. Id. at 314-15, 305 S.E.2d at 104-05; 405 U.S. at 154-55.
131. 175 Ga. App. 125, 333 S.E.2d 8 (1985).
132. Id. at 125, 333 S.E.2d at 9.
133. Id. at 126, 333 S.E.2d at 9.
134. 255 Ga. 107, 335 S.E.2d 558 (1985).
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the grounds that the state did not reveal an agreement it had made with
an eyewitness. Two months after the murder, police arrested the eyewit-
ness for two violations of the Georgia Controlled Substances Act. Two
weeks after his indictment, the witness testified against McLemore. Two
days after his testimony, a court moved his indictment to the dead
docket. 3 " At McLemore's trial the assistant district attorney and the eye-
witness specifically denied the existence of a deal. At the eyewitness' ar-
raignment, however, the assistant district attorney told the eyewitness'
defense counsel that the witness would be given a break because of his
testimony against McLemore. The supreme court sustained the convic-
tion, holding that "a subsequent disposition of a witness' case does not
alone prove the existence of a 'deal.' ,,n

VI. SUPPRESSION

Traditionally, commentators have organized and subdivided suppres-
sion cases into three classifications: cases concerning searches conducted
pursuant to a warrant; cases concerning warrantless searches; and all
other cases. In the context of the 1980s, it is more appropriate to consider
cases by whether a court upheld or reversed suppression before address;-
ing matters of general interest. The author takes this approach here.

In Vincent v. State,'37 Judge Benham wrote an opinion reversing a con-
viction in an automobile search case. The court stated that a legitimate
warrantless search of an automobile, an otherwise constitutionally-pro-
tected area, could be made when "'(1) probable cause to believe that the
automobile contains contraband or evidence of a crime conjoins with (2)
exigent circumstances making the warrant procedure impractical and
causing the resort to an immediate warrantless search to be reasonable
and necessary.' "I"

As with all search matters, at least in the absence of a warrant, cases
turn upon their facts. In Vincent, the officer drove by a service station at
two-thirty am. He noticed an occupied car with its lights off, and because
he knew the station was often robbed, he pulled into a parking lot next
door to observe the situation. Five to ten minutes later, another car en-
tered the service station lot, circled the building, and stopped alongside
the first car. The passenger of the second car handed a large paper sack
to the first car's driver. The first car's driver handed the bag to a passen-
ger who placed it behind the passenger-side seat. The police officer pulled

135. Id. at 108, 335 S.E.2d 559.
136. Id. (citing Dickey v. State, 240 Ga. 634, 638, 242 S.E.2d 55, 59 (1978)).
137. 178 Ga. App. 199, 342 S.E.2d 382 (1986).
138. Id. at 199, 342 S.E.2d at 383 (quoting State v. Estrado, 170 Ga. App. 889, 890, 318

S.E.2d 505, 507 (1984)).

1986]



MERCER LAW REVIEW

over the first car approximately one-half mile from the service station.
The defendant-driver got out and came over toward the officer's car. The
officer described him as being very nervous. The officer met defendant on
the driver's side of the defendant's automobile and asked for his driver's
license. From there the officer saw plastic protruding from the partially
open paper sack behind the seat. " '

The court of appeals held that "'[probable cause would exist for the
warrantless search of a vehicle only if the facts and circumstances would
cause a reasonably prudent person to believe that contraband was present
in the vehicle.' ,1o The passing of a paper bag from one car to another
late at night, the officer's subsequent observation of plastic protruding
from that bag, and defendant's responding 'what paper bag?', when the
officer inquired, did not constitute sufficient facts and circumstances to
provide probable cause.

The court of appeals did not uphold the state's position concerning the
plain view doctrine, which permits a law enforcement officer to" 'visually
search the entirety of a car from his vantage point on a street or roadside
. . .so long as [he has] a legitimate reason and [is] looking from a place
in which [he] has a right to be.' ,,141 The court of appeals explained,
"'[ain ordinary [grocery sack with plastic protruding therefrom is] not so
incriminating as to be immediately apparent as contraband.' ",14

In Browning v. State,14 8 another case in which the court of appeals
again suppressed certain evidence, defendant allegedly robbed a Pizza
Hut in Carrollton, Georgia. The robber held two restaurant employees
and the state charged defendant with kidnapping. A woman with a sack
over her head, who carried a pistol and wore blue jeans, tennis shoes, and
gloves, approached two restaurant employees and demanded money. The
robber led the two employees back into the restaurant and ordered one to
give her money from the safe. The two employees told the police they
thought the robber was a former employee, defendant Jill Browning.
They claimed to recognize her voice and her physical appearance, al-
though the robber never removed the bag and gloves during the robbery.
The police, acting upon this information, searched defendant's apartment
and recovered a loaded .22 caliber pistol that the state introduced into
evidence. The police also found $1,118 and after searching an automobile,

139. Id. at 199-200, 342 S.E.2d at 383.
140. Id. at 200, 342 S.E.2d at 383 (quoting Fuqua v. State, 142 Ga. App. 632, 633, 236

S.E.2d 685, 687 (1977)).
141. Id. at 201, 342 S.E.2d at 384 (quoting State v. Key, 164 Ga. App. 411, 411-12, 296

S.E.2d 60, 61 (1982)).
142. Id. at 201, 342 S.E.2d at 384 (quoting Fuqua v. State, 142 Ga. App. 632, 634, 236

S.E.2d 685, 687 (1977)).
143. 176 Ga. App. 420, 336 S.E.2d 41 (1985).
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found a pair of gloves and a pair of tennis shoes. Defendant Browning
moved to suppress the evidence.1"

There were actually two searches in this case. Defendant's roommate at
the time consented to the first search, on June 24, 1984, which uncovered
evidence leading to defendant's arrest that day. The second search, on
July 2, 1984, resulted from additional information the police collected.
The property manager for the real estate company and the now former
roommate consented to this search. Defendant had not made bond and
was in jail at the time of the second search. Defendant did not dispute
the validity of the first search but argued that the second search violated
her rights because neither her landlord nor her former roommate had au-
thority to consent to it.14

5 The court of appeals held that generally the
lessor of real property has no authority to consent to a search of rental
property subject to an existing lease.14

6 The landlord may consent to a
search, however, when property has been abandoned.1 47 For fourth
amendment" ' purposes the question of abandonment is related to
whether the person has an existing reasonable expectation of privacy." 9

In this case, although defendant was in arrears in her rent, she was in jail
and there was no other evidence to indicate that she had abandoned the
property.'

60

Probable cause is not required when a search is conducted following
proper consent. 1' 1 This consent may be from a third person who possesses
common authority.' This common authority must rest upon mutual use
of the property.' 5

3 The former roommate had moved out of the apartment
by July 2, 1984, and, therefore, no longer had a common right of access to
defendant's apartment at the time of the second search.'"

The state has the burden of carrying the evidence of a third party's
authority to consent.'" The court of appeals found that because there
were no exigent circumstances, by a simple inquiry the police would have

144. Id. at 420, 336 S.E.2d at 42.
145. Id. at 421, 336 S.E.2d at 43 (citing United States v. Matlock, 415 U.S. 164 (1974).
146. Id.
147. Id.
148. U.S. CONST. amend. IV.
149. 176 Ga. App. at 422, 336 S.E.2d at 43 (citing Bloodworth v. State, 233 Ga. 589, 590,

212 S.E.2d 774, 776 (1975)). See Katz v. United States, 389 U.S. 347, 361 (1967) (Harlan, J.,
concurring).

150. 176 Ga. App. at 421-22, 336 S.E.2d at 43.
151. Id. at 422, 336 S.E.2d at 43 (citing Dawson v. State, 166 Ga. App. 199, 201, 303

S.E.2d 532, 533 (1983)).
152. Id.
153. Id. (citing United States v. Matlock, 415 U.S. 164 (1974)).
154. Id.
155. See O.C.G.A. § 17-5-30(b) (1982).
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discovered that the former roommate no longer had a right of common
access, there was no abandonment of the property, and the police ob-
tained critical evidence as a result of the July 2, 1984, search, the convic-
tion must be reversed. 5

In Poole v. State,1' 7 the defense based its motion to suppress upon an
allegation that the affidavit and search warrant were fatally defective.
The court of appeals noted that Georgia no longer follows the rigid "two
pronged" test of Aguilar v. Texas'" and Spinelli v. United States,'5" but
now follows a 'totality of circumstances' test.' 60 Factors considered in this
test include the informant's veracity or reliability and his basis of knowl-
edge.'' Because the affidavit in Poole merely contained a conclusory
statement that the informant was reliable, it could not, even today, sat-
isfy the mandates of the fourth amendment. The court of appeals re-
versed since the trial court should have granted the motion to suppress.'62

Other questions concerning consent to access to property besides the
right to consent, common use, and mutual access to the property may
arise. One of these questions, whether a minor can be in a position to
consent, was the issue in Atkins v. State.'6' The supreme court held that
a minor may give consent, but because not all of the necessary elements
for giving consent were established at the suppression hearing, the court
remanded Atkins for a more complete hearing.' The supreme court re-
jected defendant's view that the court should rule that a minor may not
legally authorize a consent search and held that the issue must be deter-
mined case by case. 65 The factors in determining the validity of the mi-
nor's consent are the minor's age, address, right of access, and right of
invitation.'" "'[W]hen the prosecution seeks to justify a warrantless
search by proof of voluntary consent it is not limited to proof that con-
sent was given by the defendant, but may show permission to search was
obtained from a third party who possessed common authority .... "167

Here, although the state did not establish two crucial elements of the test
of valid consent, the court did not reverse. The consenting minor was be-
lieved to be seventeen years old and lived on the premises. His right of

156. 176 Ga. App. at 422-23, 336 S.E.2d at 43-44.
157. 175 Ga. App. 374, 333 S.E.2d 207 (1985).
158. 378 U.S. 108 (1964).
159. 393 U.S. 410 (1969).
160. 175 Ga. App. at 374, 333 S.E.2d at 209. See Illinois v. Gates, 462 U.S. 213 (1983).
161. 175 Ga. App. at 374, 333 S.E.2d at 209.
162. Id.
163. 254 Ga. 641, 331 S.E.2d 597 (1985).
164. Id. at 642, 331 S.E.2d at 599.
165. Id. at 641-42, 331 S.E.2d at 598.
166. Id. at 642, 331 S.E.2d at 598.
167. Id. (quoting United States v. Matlock, 415 U.S. 164 (1974)).
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access and right of invitation were not established. 18

In Payton v. State'" a Georgia Bureau of Investigation agent received
information that marijuana was growing behind defendant's house; conse-
quently, on May 21, 1981, a number of law enforcement officers gathered
on a road near that house. They crossed an open field, walked through a
wooded area, and found a marijuana patch concealed behind the trees.
They also found hoses, sprinklers, and other gardening tools. After the
officers found a path, they walked about half the distance to the house.170

In June, the same law enforcement officers returned to determine
whether someone was cultivating the marijuana. In July, officers estab-
lished surveillance of the marijuana patch to determine who was working
it. On July 8, 1981, after defendant Ogletree came onto the field, officers
arrested him and he showed them a second, smaller patch of marijuana.
Police obtained a search warrant for defendant Payton's residence and
curtilage.1" The trial court denied Payton's motion to suppress, relying
upon the 'open field' doctrine.1 72

The court of appeals recognized that courts generally have extended
fourth amendment protection to the curtilage.173 Curtilage is to be ascer-
tained by reference to factors that determine whether an individual rea-
sonably may expect that an area immediately adjacent to the home will
remain private.17 4 Here the court of appeals held that because the mari-
juana patches were not within the curtilage, the trial court did not err in
denying the motion to suppress. 75

When addressing the question of defendant's trafficking in marijuana,
however, the court of appeals held that trafficking occurs only when the
quantity of marijuana involved exceeds one hundred pounds.1 76 At the
time of these offenses in July 1981, the definition of marijuana did not
include the mature stalks of the plants.1 7 In this case, because there was
no attempt to cull out mature stalks, and because the gross weight was
123 pounds, the court of appeals held that the jury would have been au-
thorized to find defendants guilty of the lesser included offense of posses-
sion, but the state had not proved the greater offense of trafficking be-

168. Id., 331 S.E.2d at 599.
169. 177 Ga. App. 104, 338 S.E.2d 462 (1985).
170. Id. at 104, 338 S.E.2d at 463.
171. Id.
172. Id.
173. Id.
174. Id.
175. Id. at 105, 338 S.E.2d at 463-64.
176. Id.
177. See GA. CoDE ANN. § 79A-802(o) (Harrison 1981) (currently codified as amended at

O.C.G.A. § 16-13-21(16) (1984 & Supp. 1986) (definition of "marijuana" now includes com-
pletely defoliated mature stalks).
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yond a reasonable doubt.178 The court of appeals, therefore, reversed,
although not on the fourth amendment issue. 17 9

VII. MERGER OF Cours

Georgia is in a minority of states that merge conspiracy to commit a
crime into a conviction of the underlying crime.18 For example, the court
convicted defendant in Meyers v. State"'1 of trafficking by conspiring to
sell more than one hundred pounds but less than two thousand pounds of
marijuana.1 82 On appeal, defendant argued that because he was guilty of
trafficking by possessing some seven hundred pounds of marijuana in Tel-
fair County, the conspiracy charge in Bibb County should have merged
into the trafficking charge. 18 The court of appeals pointed out that con-
spiracy to sell does not merge into possession.'" The court of appeals
also noted, by referring sub silentio to contract law, that even if merger
were available, the sale had not been completed.16 5 It would appear that
Meyers, although legally correct, might be a boon to overzealous law en-
forcement officials who will be able to circumvent the merger doctrine by
substituting the words 'sell' and 'possess' to make separate indictments
either in the same county or in several counties.

In another nonmerger case, Rhine v. State,'" the court of appeals ruled
that mutiny against a jailer or guard does not merge into aggravated es-
cape, because the weapon in the latter crime is not necessarily required
for commission of the former crime.167 Even when the use of a dangerous
weapon is shown in an escape, it is not necessary to prove that the use of
the weapon was with intent to inflict serious bodily harm, an essential
element of mutiny.1"

178. 177 Ga. App. at 106, 338 S.E.2d at 464 (citing Jackson v. Virginia, 443 U.S. 307
(1979)).

179. Id. at 107, 338 S.E.2d at 465.

180. Crosby v. State, 232 Ga. 599, 602, 207 S.E.2d 515, 518 (1974) (construing O.C.G.A. §
16-4-8 (1984)).

181. 174 Ga. App. 161, 329 S.E.2d 293 (1985).

182. Id. at 163, 329 S.E.2d at 294-95.

183. Id.

184. Id. at 164, 329 S.E.2d at 295.

185. Id. at 164-65, 329 S.E.2d at 295-96.

186. 174 Ga. App. 859, 332 S.E.2d 1 (1985).

187. Id. at 860, 332 S.E.2d at 2.

188. Id.
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VIII. VOLUNTARINESS OF CONFESSIONS AND ADMISSIONS

The decisions in Mapp v. Ohio,189 tangentially, and Malloy v. Hogan,' 0

specifically, made the fifth amendment privilege against compulsory self-
incrimination applicable to, and binding upon, the several states through
the fourteenth amendment due process clause."' The landmark decision
in Miranda v. Arizona'" extended the privilege from the courtroom to
police interrogation through safeguards commonly referred to as Miranda
rights. The Supreme Court in Miranda specified certain requirements to
ensure that any inculpatory statements made by an accused would be vol-
untary and free from coercion. 1

93 On the heels of Malloy came Jackson v.
Denno,14 in which the Court required a judicial determination of volun-
tariness as it relates to the admissibility of a confession.1"9 The Court, in
Sims v. Georgia,96 rejected the procedure by which the state need only
make a prima facie case of voluntariness, leaving the ultimate determina-
tion to the jury.'9 The Court, in Lepo v. Twomey,198 resolved matters of
both burden and standard of proof. There the Supreme Court ruled the
prosecution must prove voluntariness by a preponderance of the
evidence.'"

In considering the totality of circumstances surrounding statements of
an accused, the Supreme Court of Georgia in Riley v. State2 00 recognized
a nine-part test including consideration of the accused's age, education,
understanding of the charge, and right to an attorney; whether the ac-
cused was held incommunicado; whether the accused was interrogated
before or after formal charges had been filed; whether the accused refused
to give voluntary statements on prior occasions; and whether the accused
repudiated an extrajudicial statement at a later date.20 Georgia courts
generally conduct Jackson v. Denno-type suppression hearings although
such hearings are not always required.

In Wilson v. State,20 2 the police picked up defendant in Oregon and he
made a statement before being returned to Georgia. After Wilson testi-

189. 367 U.S. 643 (1961).
190. 378 U.S. 1 (1964).
191. US. CONST. amends. V, XIV.
192. 384 U.S. 436 (1966).
193. Id. at 444.
194. 378 U.S. 368 (1964).
195. Id. at 395.
196. 385 U.S. 538 (1967).
197. Id. at 543-44.
198. 404 U.S. 477 (1972).
199. Id. at 489.
200. 237 Ga. 124, 226 S.E.2d 922 (1976).
201. Id. at 128, 226 S.E.2d at 926.
202. 254 Ga. 679, 333 S.E.2d 589 (1985).
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fled, the prosecution played a tape of the Oregon statement. The trial
court ruled that the taped statement was admissible for impeachment
purposes as a prior inconsistent statement.203 The trial court did not test
the voluntariness of the taped statement until after the jury had heard it.
Although defense counsel maintained defendant was intoxicated and una-
ble to waive his rights intelligently when making the statement, he
neither demanded a separate hearing nor objected to the playing of the
tape.2 0 The reader should note that involuntary statements are not ad-
missible for any purpose, including impeachment.' 05

In DeLoach v. State,'06 when the judge asked defendant at his arraign-
ment if he had any questions or wished to discuss his bond, defendant
"blurted out that he had purchased the [stolen] car" knowing it probably
was stolen.2 7 Defendant's counsel was present. The court of appeals ruled
defendant's claim of lack of voluntariness was without merit because the
admission was spontaneous and unsolicited.2 0 8

Rolle v. State'0 ' presented a truly unbelievable fact situation. Defend-
ant left his keys and comb on a dresser in a home he burglarized as he
was in the process of raping a sleeping woman whose boyfriend slept be-
side her.2 10 The woman and her boyfriend subdued defendant and found
the comb and keys some time after the incident. Later that day they
found that a bathroom window screen had been cut.2" Not surprisingly,
defendant's version of the facts was diametrically opposed. As chance
would have it, the officer returning defendant to jail after his arraignment
had the keys and comb in her possession. Upon noticing them, defendant
said, "Those are my keys; where did you get them?,2 1 2 and "[T]hat's my
comb, can I have it?' 21 ' The court of appeals pretermitted a Jackson v.
Denno-type hearing because defendant was present at the scene; there-
fore, any error "must be considered harmless beyond a reasonable
doubt."

14

In Moss v. State,2 1
5 after defendant told a police officer he had a gun

and had shot at someone, he asked the officer if he would be able to have

203. Id. at 681, 333 S.E.2d at 591.
204. Id. at 680, 333 S.E.2d at 591.
205. Mincey v. Arizona, 437 U.S. 385 (1978).
206. 175 Ga. App. 708, 334 S.E.2d 35 (1985).
207. Id. at 709, 334 S.E.2d at 37.
208. Id. at 710, 334 S.E.2d at 37.
209. 177 Ga. App. 79, 338 S.E.2d 519 (1985).
210. Id. at 80, 338 S.E.2d at 519.
211. Id.
212. Id.
213. Id.
214. Id.
215. 175 Ga. App. 754, 334 S.E.2d 355 (1985).
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a lawyer.211 It appeared that his statement up to that point was volun-
tary. However, as the court of appeals went on to relate, the officer then
told defendant "he should get a good lawyer because he was going to need
one. [Defendant) made no further mention of a lawyer. The only thing
left to be done when [defendant] made his comment about a lawyer was
to get the exact location of the weapon .... 11117 The court of appeals, in
affirming the conviction, agreed with the trial court's determination that
defendant's reference was to a trial lawyer, "not to having a lawyer pre-
sent during the interview. 2 1

Police arrested a fifteen year old for armed robberies in Barnes v.
State.2 1 By statute, an officer "without first taking the child elsewhere,
shall .. . [b]ring the child immediately before the juvenile court or
promptly contact a juvenile... officer."' 2 Barnes denied involvement in
the robberies during an interrogation attended by his guardians, after
which he was charged and placed in the custody of a jailer. The interroga-
tion stopped when his guardians left. Some time later, by telephone, the
interrogating officer obtained permission from one of the guardians to in-
terrogate Barnes without a guardian present but there was no mention
that the other guardian had given consent."' Having been in the custody
of the sheriff's department for two hours, and without his guardians pre-
sent, Barnes confessed during the second interrogation. Only then did the
police call the juvenile authorities. The officer admitted to having been
aware that Barnes was a juvenile. The court of appeals found that such a
"technical violation of the Juvenile Code" did not render his confession
inadmissible.2 2

2 Neither the rulings nor the result are as surprising as is
the absence of any reference to a juvenile's rights as they appear in In re
Gault.2

23

IX. VENUE

The decision in Miller v. State2" presents a potpourri of venue law.
Miller and his brother allegedly met Roger Wallace at a bar. The men got
into Wallace's van, visited another bar and finally went to a third bar. As
Wallace put the key in the ignition switch, he was struck several times
from the rear and pulled into the back of the van where he was struck

216. Id. at 755, 334 S.E.2d at 356.
217. Id.
218. Id. at 756-57, 334 S.E.2d at 356.
219. 178 Ga. App. 205, 342 S.E.2d 388 (1986).
220. O.C.G.A. § 15-11-19(a)(3) (1985 & Supp. 1986) (emphasis added).
221. 178 Ga. App. 206-07, 342 S.E.2d at 390.
222. Id. at 207, 342 S.E.2d at 390.
223. 387 U.S. 1 (1967).
224. 174 Ga. App. 42, 329 S.E.2d 252 (1985).

19861



MERCER LAW REVIEW

with his jack, and beaten into a semiconscious state with a boat paddle.
He felt hands removing his wallet from his pocket. After he regained con-
sciousness, and despite a broken ankle, he walked some 200 feet to a
Georgia Welcome Center located two miles south of the Tennessee state
line.

22 5

In its discussion of venue in theft cases, the court of appeals held that
under Official Code of Georgia Annotated section 16-8-11 the crime is
committed in any county in which the accused exercised control over the
subject of the theft.2 2 6 Venue was also proper under section 17-2-2(d),
which allows venue if the commission of the crime under the laws of this
state commenced outside the state but is consummated within the
state.2s7 Venue is proper in the state where the crime was consummated.
Section 17-2-2(e) provides "that [ilf a crime is committed upon any rail-
road car, vehicle, water craft, or aircraft travelling within this state"
venue is proper in any of the counties through which the vehicle travelled
and in which the- crime could have been committed.22  Concerning de-
fendant's kidnapping conviction, the court of appeals said that the crime
is consummated in the county where the victim is seized and, therefore,
since there was no evidence that defendants seized the victim in Catoosa
County, Georgia, defendants could not be convicted there.229 On ques-
tions of venue, the court of appeals affirmed all but one of the convic-
tions.2' 0 The court reversed the kidnapping conviction because there was
no evidence of seizure of the person in Catoosa County.23

In Trogdan v. State,2 3 ' Trogdan borrowed money from a bank in
Coweta County on behalf of his corporation, a commercial painting con-
tractor. He granted a security interest in the company's leasehold im-
provements, furniture and fixtures, machinery and equipment,
automobiles and trucks, and accounts receivable. The corporation paid
some money back to the bank in Coweta County; however, it had serious
financial reversals and subsequently became insolvent. It made no further

225. Id. at 42, 329 S.E.2d at 253-54. Miller also argued that he could not be convicted
under O.C.G.A. § 16-2-20(a)(3) (1984) because he only stood guard over the victim, warned
his brother to stop the van when Wallace was attempting to unscrew the jack to protect
himself, jabbed Wallace in the eyes, and participated in the search for the victim's wallet.
Apparently, defendant did not challenge this evidence and, therefore, he was clearly guilty
as a party to the crime.

226. 174 Ga. App. at 43, 329 S.E.2d at 254; O.C.G.A. § 16-8-11 (1984).
227. 174 Ga. App. at 44, 329 S.E.2d at 254.
228. O.C.G.A. § 17-2-2(e) (1982).
229. 174 Ga. App. at 44, 329 S.E.2d at 255.
230. Id. at 46, 329 S.E.2d at 256.
231. Id.
232. 176 Ga. App. 246, 335 S.E.2d 481 (1985).
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payments on the note after one $33,000 payment.233 The bank sued in
Cobb County, the location of the corporation's primary office, and filed an
action in Forsyth County on defendant's personal guaranty contract for
the corporate debt. The bank made a demand and defendant surrendered
the remaining collateral, but the collateral did not completely satisfy the
debt obligation. Thereafter, the bank's attorneys, acting as special prose-
cutors, prepared an accusation in Coweta County and Trogdan was prose-
cuted for hindering enforcement of security interests. He was convicted
and given twelve months probation, provided he pay a total of $44,00
back to the bank.234

The court of appeals held that when the state does not establish venue,
any ensuing judgment is void although reversal of conviction on this basis
does not prevent retrial in a court where venue is proper and proven. 3 5 In
order to establish venue in Coweta County, there must be some evidence
that defendant took some action in the terms set out in the statute to
hinder enforcement of the bank's security interest.2 2

3 There was no such
proof in this case and, therefore, the court of appeals reversed the
conviction.

237

X. INCULPATORY STATEMENTS

A. Discovery

In Calloway v. State, 2  defendant claimed that the trial court erred by
denying his motion for mistrial. The motion followed an officer's testi-
mony about a written recitation of defendant's oral statement concerning
his drug and alcohol problem. The statement was not turned over to de-
fendant upon his request made pursuant to Official Code of Georgia An-
notated section 17-7-210. 39 The court of appeals held that the state must
produce on request those parts of oral statements that are relevant, mate-
rial, and inculpatory.24 0

Defendant's enumeration failed for three reasons.2 41 First, an alcohol
problem is not a crime, nor is drug abuse necessarily a crime.2 42 Second,

233. Id. at 246, 335 S.E.2d at 482.
234. Id. at 247, 335 S.E.2d at 482.
235. Id.
236. Id.
237. Id. at 247-48, 335 S.E.2d at 483.
238. 176 Ga. App. 674, 337 S.E.2d 397 (1985).
239. Id. at 674, 337 S.E.2d at 398; O.C.G.A. § 17-7-210 (1982).
240. 176 Ga. App. at 675, 337 S.E.2d at 398 (quoting Howell v. State, 163 Ga. App. 445,

448, 295 S.E.2d 329, 332 (1982)).
241. Id., 337 S.E.2d at 399.
242. Id.
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the statement was the officer's, not the defendant's "2 3 Third, alcohol and
drug problems, even if they encompass crimes, are not relevant or mate-
rial to charges of criminal trespass, burglary, simple battery, or false im-
prisonment.2" Last, the cautionary instruction the court gave sufficiently
allayed any conceivable error made.24

B. Evidence-Polygraph

In Wilson v. State,246 the state dropped the murder charge against a
codefendant after he passed a polygraph examination. When the defense
cross-examined the codefendant's sister about her brother's credibility,
she stated that the state had dropped the codefendant's murder charge.
The trial court then allowed the state to present evidence that the code-
fendant had taken a polygraph exam.2 4 7

The supreme court, in reversing the conviction, noted that under Geor-
gia law, the jury may be apprised that a polygraph had been given to
explain an individual's conduct and motives when they are relevant.2"
The supreme court found that the defense did not place in issue the
state's conduct concerning dismissal of the charges against the codefend-
ant.'4 The cross-examination testimony did not imply wrongdoing by the
state; therefore, the state was not entitled to introduce the evidence2' 54

The court of appeals reversed another conviction based on hearsay evi-
dence in Brown v. State.51 In Brown, defendant had stipulated to allow a
refusal to take a polygraph to be introduced into evidence and the trial
court admitted this evidence. 2'" The court of appeals, in reversing, held
that only the results of a lie detector test shall be admissible upon ex-
press stipulation.253 The court of appeals may also have expressed its
opinion of the polygraph when it said, "prejudicial evidence of the refusal
to submit to an unreliable test simply is not admissible in this State."' "

243. Id.
244. Id.
245. Id.
246. 254 Ga. 473, 330 S.E.2d 364 (1985).
247. Id. at 475, 330 S.E.2d at 365-66.
248. Id. at 476, 330 S.E.2d at 366 (citing Cromer v. State, 253 Ga. 352, 320 S.E.2d 751

(1984), (quoting Momon v. State, 249 Ga. 865, 867, 294 S.E.2d 482, 484 (1982))); O.C.G.A. §
24-3-2 (1982).

249. 254 Ga. at 477, 330 S.E.2d at 367.
250. Id.
251. 175 Ga. App. 246, 333 S.E.2d 124 (1985).
252. Id. at 248, 333 S.E.2d at 126.
253. Id. (citing State v. Chambers, 240 Ga. 76, 239 S.E.2d 324 (1977)).
254. Id. at 249, 333 S.E.2d at 127 (emphasis added).
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C. Evidence-Hearsay

In Allen v. State,2"5 the trial court convicted defendant of cruelty to his
stepchild. The child was thirty-four months old at the time of the inci-
dent and four years old at the time of the trial. On December 9, 1983,
defendant took the child to a hospital for treatment of various injuries,
most of which could not have been caused accidentally. The child was
placed with a foster mother. Between December 12th and 15th, the child
told the foster mother how defendant caused several of the injuries.2"6

The trial court found the child to be incompetent to testify but did admit
the child's hearsay testimony through the foster mother2 7 pursuant to
the res gestae exception to the hearsay rule.25" The court of appeals held
that, while each case must turn on its own circumstances, statements
made by the child several days after the incident, and after several oppor-
tunities to report to authorities outside the presence of its parents, were
narrative and not spontaneously made.25 Therefore, the lack of contem-
poraneity and spontaneity rendered the child's statements extremely sus-
pect and violated the res gestae exception to the hearsay rule.2 0

A three-year-old victim of aggravated sodomy in Brantley v. State,"1

several hours after the incident occurred, told his grandmother and his
father what the defendant had done."2 The court of appeals upheld the
admissibility of the child's hearsay testimony under the res gestae excep-
tion to the hearsay rule,2 6 3 stating it was unable to say the admission of
testimony was clearly erroneous.2 "

In Simmons v. State,'" a police officer was allowed to testify about
information a North Carolina officer had related concerning an automo-
bile registered to defendant's coindictee. Apparently, the perpetrator of
the armed robberies in North Carolina abandoned the car.2 " The court of
appeals, in sustaining convictions on four counts of armed robbery, stated
that the hearsay and double hearsay evidence was not prejudicial because
the history of the car in North Carolina did not implicate defendant in
any crime within that state or in the armed robberies for which he was

255. 174 Ga. App. 206, 329 S.E.2d 586 (1985).
256. Id. at 206-07, 329 S.E.2d at 587.
257. Id.
258. Id.; O.C.G.A. § 24-3-3 (1982).
259. 174 Ga. App. at 207-08, 329 S.E.2d at 587-88.
260. Id.
261. 177 Ga. App. 13, 338 S.E.2d 694 (1985).
262. Id. at 14, 338 S.E.2d at 696.
263. O.C.G.A. § 24-3-3 (1982).
264. 177 Ga. App. at 15, 338 S.E.2d at 697.
265. 174 Ga. App. 906, 331 S.E.2d 923 (1985).
266. Id. at 907-08, 331 S.E.2d at 925.
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convicted in Georgia.267

D. Evidence-Competency of Witness

Witness competency questions tend to arise when an attorney chal-
lenges a witness' competency in cases of alleged child molestation. In
Chadwick v. State,'s3 defendant asserted that the trial judge created re-
versible error by allowing the testimony of a six-year-old victim, who de-
fendant alleged was incompetent to testify. But in this case, as in all
these cases, the prosecution, the defense, and the trial judge questioned
the victim at length outside the presence of the jury. The court called it
"a mighty close question''9 and ruled the child competent. The law in
Georgia is that, absent manifest abuse, when a trial judge examines a
child regarding her understanding of the oath, the appellate court will not
interfere with the judge's exercise of discretion.270 Because inconsistency
in the child's responses was not grounds for the court of appeals to find
manifest abuse by the lower court, the appellate court would not overturn
the lower court's decision and found the child competent to testify. 7 1

In Sanborn v. State, 2
72 defendant contended that the trial court erred

in qualifying defendant's nine-year-old daughter as a competent witness.
During the the court's questioning of the witness outside of the jury's
presence, the witness indicated that she knew that it was wrong to tell a
lie and that bad things happen to people who tell lies. She said that she
knew the difference between the truth and a lie, and she swore to tell the
truth."7 The court found no abuse of discretion under the manifest-abuse
standard."

74

In Henry v. State,' the child-witness similarly indicated that she be-
lieved in God. She also said that she knew the difference between telling
the truth and lying, that she would be punished if she lied, and that she

267. Id.
268. 176 Ga. App. 296, 335 S.E.2d 674 (1985).
269. Id. at 298-99, 335 S.E.2d at 676-77.
270. Id. at 299, 335 S.E.2d at 677.
271. Id.
272. 176 Ga. App. 259, 335 S.E.2d 719 (1985).
273. Id. at 259, 335 S.E.2d at 720.
274. Id. Another interesting issue in this case does not relate to witness competency but

to whether or not a person may both defend himself and retain a lawyer. The Constitution
of the State of Georgia establishes the right of a person to represent himself or to have
counsel. GA. CoNsT. art. I, § 1, para. 12 (replacing GA. CONST. art. I, § 1, para. 9 (1976)). The
current law in Georgia is that a person may either represent himself or hire counsel, but not
both. 176 Ga. App. at 259-60, 335 S.E.2d at 720. See also McCrary v. State, 176 Ga. App.
683, 337 S.E.2d 442 (1985) (ten-year-old competent to testify to statutory rape).

275. 176 Ga. App. 462, 336 S.E.2d 588 (1985).
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had to tell the truth in court or go to jail. 7 6 The court of appeals again
upheld the conviction because the court's questions did not manifestly
abuse discretion.2

7

In Henry, the trial court also allowed the victim's mother to testify
concerning what her daughter had told her. The child said, after her
grandfather had been babysitting and had left, that the grandfather had
done "some sex things. 2 78 The mother testified about these 'sex things,'
and the court of appeals held that admission of the mother's testimony
was not clearly erroneous and could be considered part of the res gestae
because the child complained to her mother immediately after the mother
returned from shopping and the grandfather, who had molested the vic-
tim while babysitting, left.2 9

The issue in Rowell v. State'80 concerned the court's permitting a jail
commissary officer to testify in an armed robbery trial even though he
had not been included on the list of witnesses supplied on demand pursu-
ant to Georgia law.2 0

1 The court held that this exception was without
merit because the state had called the commissary officer only to rebut
defendant's testimony that he did not smoke the brand of cigarettes
found in a jacket near the abandoned getaway vehicle.2 8 2

E. Evidence-Doctor/Patient Privilege, Spousal Privilege

The essence of the opinion in Gilmore v. State 83 is that Georgia courts
do not treat the doctor-patient privilege the same as the psychiatrist-pa-
tient privilege.2" In Gilmore, defendant was indicted for various viola-
tions of the Georgia Controlled Substances Act.rn Gilmore moved to sup-
press evidence obtained from various physicians who had been
subpoenaed before the grand jury. The trial court denied his motion to
suppress. This denial was the heart of defendant's appeal.

Gilmore argued that Official Code of Georgia Annotated section 24-9-
40' 6" controlled because a court cannot require a physician licensed in the
state to release medical information concerning a patient. The trial court,
in analyzing that statute, determined it was a 'shield' statute to protect

276. Id. at 463, 336 S.E.2d at 589.
277. Id.
278. Id., 336 S.E.2d at 590.
279. Id.
280. 176 Ga. App. 309, 335 S.E.2d 689 (1985).
281. O.C.G.A. § 17-7-110 (Supp. 1986).
282. 176 Ga. App. at 310, 335 S.E.2d at 690.
283. 175 Ga. App. 376, 333 S.E.2d 210 (1985).
284. Id. at 378, 333 S.E.2d at 211.
285. O.C.G.A. § 16-13-20 (1984).
286. Id. § 24-9-40 (Supp. 1986).
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the physician and when a court order such as a grand jury subpoena re-
quired production of records, the section did not apply.2 8 7 The exception
to this rule is Official Code of Georgia Annotated section 24-9-21(5),'88
which expressly provides, on grounds of public policy, that a patient's
statements to a psychiatrist are not discoverable.2 8 ' The court of appeals,
therefore, held that there is no such privilege in either the common law or
statutory law in Georgia and affirmed the trial court's denial of the mo-
tion to suppress.29

0

In Chadwick v. State,2 9
1 the nature of the testimony differed because a

former spouse testified against defendant. The court let the former wife,
Cherie French, take the stand, be sworn, and testify at some length before
defendant made a hearsay objection. Defense counsel then moved for a
mistrial based on spousal privilege. Outside the jury's presence, the dis-
trict attorney stated that he did not know that the former wife wished to
invoke the privilege. She testified that she had had a change of heart and
that she loved defendant and wished to remarry him. Although she "did
not come right out and say that, '2

9 she thought the district attorney
knew. Georgia law establishes that confidential but not privileged com-
munications between husband and wife are excluded from evidence on
grounds of public policy. 21 Death or divorce does not affect the prohibi-
tion.2 " The code addresses the question of compulsory testimony under
Georgia law entirely differently.2 5 Although defendant's spouse is a com-
petent but not compellable witness, the prohibition against compellability
ceases at the time of death or divorce.2 " Accordingly, the former spouse
had no spousal privilege and the state could compel her to testify con-
cerning communications that were not privileged, even if the communica-
tions were damaging to her former spouse.2 7

F. Circumstantial Evidence

In Georgia, a conviction based on circumstantial evidence must be sup-
ported by facts consistent with guilt and must "exclude every other rea-

287. 175 Ga. App. at 377-78, 335 S.E.2d at 211.
288. O.C.G.A. § 24-9-21(5) (1982).
289. Id.
290. 175 Ga. App. at 378, 335 S.E.2d at 211.
291. 176 Ga. App. 296, 335 S.E.2d 674 (1985).
292. Id. at 298, 335 S.E.2d at 676.
293. O.C.G.A. § 24-9-21(1) (1982).
294. 176 Ga. App. at 298, 335 S.E.2d at 676 (citing Georgia Int'l Life Ins. Co. v. Boney,

139 Ga. App. 575, 576-77, 228 S.E.2d 731, 734 (1976)).
295. O.C.G.A. § 24-9-23 (1982).
296. 176 Ga. App. at 298, 335 S.E.2d at 676 (construing O.C.G.A. § 24-9-23 (1982)).
297. Id.

[Vol. 38



CRIMINAL LAW

sonable hypothesis save that of the guilt of the accused."'298 In Childs v.
State,2" defendant was convicted on circumstantial evidence because he
was in an automobile with a woman and two other men. An officer saw
two men run across a street carrying a pillowcase and a basket and enter
the automobile. During a chase, two men leaped from the car and es-
caped, leaving the defendant-passenger and the female driver. There was
no direct evidence that defendant was one of the two men the officer had
seen on the street. The officer found several items of property in the back
seat.30 What is noteworthy in Childs is not the conviction but what the
court said about the absence of direct evidence: "[T]here also was no di-
rect evidence that [defendant] was not one of those men."30' Does this
statement by the court place a duty on a defendant to prove a negative?

G. Evidence-Character of Victim

On trial for murder, defendant in Echols v. State"' was not allowed to
testify concerning his knowledge of the victim's knife attack on another
person, although the court permitted him to testify that the victim had a
reputation for violence and for "cutting" people 03 Noting that the stat-
ute allows proof of the violent character of the deceased to explain con-
duct although case law prohibits such evidence if established by specific
acts,3" the court stated, even if the "testimony would be admissible
under [the statute], it would still be improper under the rule recognized
in Henderson."' 0 5

In Cole v. State,3"0 defendant's stepson said he was going to use illegal
drugs. After an altercation, defendant shot and killed his stepson. De-
fendant argued that the victim's prior drug use would explain defendant's
deep feelings about his stepson and support a manslaughter rather than a
murder conviction. 07 The court stated that trying to "prevent a drug user
from using" is not sufficient "to reduce murder to voluntary manslaugh-
ter. 3 °8 The court, therefore, properly disallowed the evidence of the vic-

298. O.C.G.A. § 24-4-6 (1982).
299. 176 Ga. App. 549, 336 S.E.2d 309 (1985).
300. Id. at 549-50, 336 S.E.2d at 309-10.
301. Id. at 551, 336 S.E.2d at 311 (emphasis added).
302. 174 Ga. App. 829, 331 S.E.2d 619 (1985).
303. Id. at 830, 331 S.E.2d at 620-21.
304. Compare O.C.G.A. § 24-3-2 (1982) with Henderson v. State, 234 Ga. 827, 838 218

S.E.2d 612, 615 (1975).
305. 174 Ga. App. at 830, 331 S.E.2d at 621 (citing Henderson v. State, 234 Ga. 827, 828,

218 S.E.2d 612, 615 (1975)).
306. 254 Ga. 286, 329 S.E.2d 146 (1985).
307. Id. at 286-87, 329 S.E.2d at 147-48.
308. Id. at 288, 329 S.E.2d at 148.
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tim's prior drug use.3 09

H. Evidence-Character of Defendant

By statute, evidence of a defendant's bad character is inadmissible un-
til the defendant puts his character in issue, unless the character testi-
mony is incidental.3 1 0 Defendant in Hart v. State1  was charged with sell-
ing cocaine. The state's first witness testified that a confidential
informant told him that defendant "was selling cocaine out of the apart-
ment that he lived in. '

3
12 The court, reversing the conviction, disagreed

that the statement was admissible to show motive and intent and ruled
that it was clearly hearsay evidence placing defendant's character in
issue.3813

In Hill v. State,8 14 the trial court admitted into evidence testimony that
defendant had made drug transactions other than the transaction for
which he was on trial.8s The court of appeals reversed the conviction be-
cause the state cross-examined defendant concerning whether members of
his family had "been in trouble for marijuana."' 16 The court of appeals
held this cross-examination to be "an improper attempt to impugn the
defendant's character and establish his guilt by association. 1 7

L Evidence of Other Crimes

Georgia allows proof of other independent crimes to prove "'identity,
motive, plan, scheme, bent of mind, or course of conduct.' ,,318 Before evi-
dence of other crimes is admissible, however, the prosecutor must show
both that the defendant committed the independent crime and that the
other crime is sufficiently similar to or connected with the offense charged
so that the independent crime tends to prove the crime charged .3 The
courts also allowed into evidence prior attempts of sexual intercourse in

309. Id.
310. O.C.G.A. § 24-9-20(b) (1982); see McKenzie v. State, 248 Ga. 294, 296, 282 S.E.2d

95, 100 (1981).
311. 174 Ga. App. 134, 329 S.E.2d 178 (1985).
312. Id. at 134, 329 S.E.2d at 179.
313. Id. at 135, 329 S.E.2d at 179.
314. 176 Ga. App. 509, 336 S.E.2d 276 (1985).
315. Id. at 510, 336 S.E.2d at 277.
316. Id.
317. Id. at 510, 336 S.E.2d at 278. For an excellent discussion of 'character' and 'reputa-

tion,' the reader is invited to read Taylor v. State, 176 Ga. App. 567, 336 S.E.2d 832 (1985).
318. State v. Johnson, 246 Ga. 654, 655, 272 S.E.2d 321, 323 (1980) (quoting Hamilton v.

State, 239 Ga. 72, 75, 235 S.E.2d 515, 517 (1977)).
319. French v. State, 237 Ga. 620, 621, 229 S.E.2d 410, 411 (1976)).
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cases of incest 20 and molestation, 2 1 prior car thefts in a theft case 2 and
prior shoplifting in a shoplifting case.3 3

The court of appeals in Burks v. States2" allowed the prosecution to use
evidence of crimes committed after the commission of the offense charged
for this purpose.32 5 In Burks, defendant entered a restaurant, ordered and
ate food, and then, at gunpoint, took currency from the cash register. De-
fendant robbed another restaurant one week later and entered a plea of
guilty to that crime.32  The trial court for the first crime allowed evidence
of the second crime into the record.227

The court of appeals found the crimes sufficiently similar because they
were a week apart and in the same area. Both were armed robberies, both
were at night, and both occurred at fast-food restaurants.32

8 The dissent,
however, discussed dissimilarities that the majority chose not to reveal.2 9

The crimes were three miles apart. The first took place at eight p.m., the
second at four a.m. In the first, the perpetrator was alone; two persons
committed the second. The perpetrator took only currency in one, two
persons took cash and coins in the other. The gunman in the first fled
immediately, while one of the robbers in the second put on a uniform and
waited on customers. In the first no one touched or harmed an employee;
in the second an employee was grabbed, ushered into an office, and forced
to open the safe while the other gunman herded employees into another
room. Before leaving, the robbers in the second crime led the employees
outside to a dumpster. 30 On those facts, a majority of the court of ap-
peals found the crimes sufficiently similar to allow evidence of one to be
introduced in the trial of the second.331

The supreme court, however, in Moore v. State332 reversed a conviction
because the lower court allowed introduction of evidence of a prior crime
in a case in which defendant was acquitted of a crime nearly identical to
the one charged .3 3 3 The court, while declining to adopt a per se rule3 4

320. Aldridge v. State, 175 Ga. App. 837, 838-39, 334 S.E.2d 881, 882-83 (1985).
321. McCoy v. State, 174 Ga. App. 621, 622, 330 S.E.2d 746, 747 (1985).
322. Pope v. State, 178 Ga. App. 148, 149, 342 S.E.2d 330, 332 (1986).
323. Walker v. State, 176 Ga. App. 783, 784, 338 S.E.2d 36, 37 (1985).
324. 174 Ga. App. 304, 329 S.E.2d 590 (1985).
325. Id. at 306, 329 S.E.2d at 591-92.
326. Id. at 304, 329 S.E.2d at 591.
327. Id. at 305, 329 S.E.2d at 592.
328. Id. at 306, 329 S.E.2d at 592.
329. Id. at 307, 329 S.E.2d at 593 (Benham, J., dissenting).
330. Id.
331. 174 Ga. App. at 306, 329 S.E.2d at 592.
332. 254 Ga. 674, 333 S.E.2d 605 (1985).
333. Id. at 677-78, 333 S.E.2d at 609.
334. Id. at 676, 333 S.E.2d at 608.
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excluding evidence of independent crimes when the defendant had been
acquitted, ruled that an acquittal in' a prior case, in which identity was in
issue, bars evidence of that crime in a subsequent case.335

In Carver v. State,336 defendant was indicted for two counts of sale of
marijuana. The state dismissed one count rather than disclose an inform-
ant's identity. At trial on the other count, the court allowed testimony of
the other crime as being "probative of identity and criminal intent. '33 7

The court of appeals affirmed this use of a similar crime against
defendant.3-

J. Evidence- Testimony of Accomplices

In Georgia, a conviction based upon testimony of accomplices must be
supported by corroborating evidence. The corroboration, however, need
not be beyond a reasonable doubt, nor must it corroborate each material
element.33 9 In Sparks v. State, 3 0 two accomplices testified regarding
armed robberies they committed with defendant. No other witness identi-
fied Sparks as a perpetrator, but police discovered an equal share of the
proceeds and other evidence within Sparks' reach.3 1 General descriptions
by witnesses were sufficient to corroborate the testimony of the accom-
plices in sustaining Sparks' conviction even though the descriptions were
only circumstantial.32

In Hawkins v. State, '  a codefendant was a state's witness who had
been convicted for his part in an armed robbery. At the time of Hawkins'
trial, the codefendant's case was on appeal. When the state called the
codefendant to testify before the jury, he refused to answer certain ques-
tions, relying on the fifth amendment privilege against self-incrimina-
tion.3 " The trial court, having granted the codefendant immunity, ruled
that his prior conviction made the privilege unavailable, and found him in
contempt of court.34 The court of appeals held that, while the state may
not be able to call *a codefendant for the purpose of having him claim the
privilege against self-incrimination in front of the jury,3'6 the state could

335. Id.
336. 175 Ga. App. 599, 333 S.E.2d 697 (1985).
337. Id. at 600, 333 S.E.2d at 698.
338. Id. at 601, 333 S.E.2d at 698.
339. Dixon v. State, 116 Ga. 186, 187, 42 S.E. 357, 358 (1902).
340. 176 Ga. App. 8, 335 S.E.2d 298 (1985).
341. Id. at 9-10, 335 S.E.2d at 300.
342. Id. at 11-12, 335 S.E.2d at 301-02.
343. 175 Ga. App. 606, 333 S.E.2d 870 (1985).
344. U.S. CONST. amend. V.
345. 175 Ga. App. at 607-08, 333 S.E.2d at 872-73.
346. See Casper v. State, 244 Ga. 689, 693, 261 S.E.2d 629, 632 (1979).
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not have known Hawkins' codefendant would do so because he had no
right to invoke the privilege against self-incrimination because of his im-
munity in this case.347

K. Evidence-Hypnosis

The court in Walraven v. State 8 reviewed the law concerning the tes-
timony of a witness who has undergone hypnosis.3 9 Rejecting the hold-
ings on the issue by the California Supreme Court,350 the supreme court
adopted those of New Jersey. 5 1 California specifically rejected New
Jersey's rule because those guidelines did not adequately safeguard
against all the dangers of hypnosis.3 5 Therefore, California considers any
testimony by a person who has been hypnotized inadmissible.353 The wit-
ness in Walraven identified defendant after the witness had undergone
hypnosis.35 The supreme court reviewed the guidelines of State v.
Hurd,355 then upheld the use of the testimony even though the lower
court had not adhered to the Hurd guidelines.3" The court ruled that,
henceforth, the hypnotized witness may testify only concerning the "spe-
cific content of recorded statements that he has made prior to hypnosis,
or as to events occurring after the hypnosis session. ' 's57

L. Evidence-Expert Witnesses

The court in Battle v. State35 8 stated: "'A criminal defendant on trial
for his liberty is entitled on motion timely made to have an expert of his
choosing. . . examine critical evidence whose nature is subject to varying
expert opinion.' ",59 On March 9, the defense moved for the appointment
of experts at state expense. On June 20, the defense attorney examined
evidence at the crime lab. A lab report, dated June 21 and provided to
defense counsel on September 26, reported that defendant's pubic hair

347. 175 Ga. App. at 609, 333 S.E.2d at 873.
348. 255 Ga. 276, 336 S.E.2d 798 (1985).
349. Id. at 281, 336 S.E.2d at 803.
350. People v. Shirley, 31 Cal. 3d 18, 23, 641 P.2d 775, 777, 181 Cal. Rptr. 243, 244

(1982).
351. 255 Ga. at 282, 336 S.E.2d at 803 (citing State v. Hurd, 86 N.J. 525, 543-49, 432

A.2d 86, 95-98 (1981)).
352. 31 Cal. 3d at 39, 641 P.2d at 786-87, 181 Cal. Rptr. at 255.
353. Id.
354. 255 Ga. at 280, 336 S.E.2d at 801-02.
355. 86 N.J. 525, 432 A.2d 86 (1981).
356. 255 Ga. at 282, 336 S.E.2d at 803.
357. d.
358. 254 Ga. 666, 333 S.E.2d 599 (1985).
359. Id. at 667-68, 333 S.E.2d at 601 (quoting Sabel v. State, 248 Ga. 10, 17-18, 282

S.E.2d 61, 65-66 (1981)).
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was 'consistent with' that found on the victim. On October 30, the de-
fense saw a comparison photograph of the pubic hairs. Six days later, de-
fendant renewed his motion to appoint experts and identified an expert
in Florida Who could be obtained for six hundred dollars plus travel ex-
penses, but the court denied the motion on November 6.860

In a footnote, the court observed that the trial court, when it denied
the motion, ordered the crime lab and its staff to be available to defend-
ant."1 The state objected, however, to allowing "competing experts from
its own laboratories to testify at a trial." ' The trial began on November
12.868 On appeal, the court in Battle, stating that a motion for the ap-
pointment of experts must be timely, found defendant did not timely
pursue the motion. 3

In Ledford v. State,8 ' defendant requested an examination by an inde-
pendent expert regarding the 'battered woman syndrome.' State psychia-
trists examined defendant to determine whether she was competent to
stand trial and concerning her degree of criminal responsibility.8 " The
supreme court, in sustaining the denial of her request for the appoint-
ment of an expert, stated that the trial court's order for examination was
such that it could relate to the 'battered woman syndrome.' 67 The trial
court, therefore, did not abuse its discretion when it refused to grant de-
fendant funds for further psychiatric examination.8 68

In Butler v. State,36' a pediatrician who had examined the seven-year-
old victim testified that she had "no signs of trauma to the genitalia...
the hymen was not intact and the vaginal opening was a little larger than
normal. '

3
7 0 The diagnosis was that the victim's physical condition was

"essentially normal." The doctor could not say, based solely on the physi-
cal examination, that there had been molestation. The trial court allowed
the doctor to opine, however, that there had been a molestation based on
what the child had told her.871 Reversing the conviction because the ex-
pert's conclusion was based on her opinion concerning the victim's credi-
bility, the court of appeals stated it was not aware of authority "to the
effect that a pediatrician is better qualified to assess the credibility of a

360. Id.
361. Id. at 668 n.2, 333 S.E.2d at 602 n.2.
362. Id.
363. Id. at 667-68, 333 S.E.2d at 601-02.
364, Id. at 669, 333 S.E.2d at 602.
365. 254 Ga. 656, 333 S.E.2d 576 (1985).
366. Id. at 657, 333 S.E.2d at 577.
367. Id.
368. Id.
369. 178 Ga. App. 110, 342 S.E.2d 338 (1986).
370. Id. at 111, 342 S.E.2d at 339.
371. Id. at 111-12, 342 S.E.2d at 339-40.
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child than the average lay person," 7 ' such as a juror.

M. Newly Discovered Evidence

In order to avail himself of the use of newly discovered evidence at a
new trial in Georgia, a defendant must show the evidence will pass each
of six requirements: (1) the evidence has come to light since the conclu-
sion of the trial; (2) want of due diligence is not the reason for the evi-
dence not coming to light sooner; (3) the evidence would probably pro-
duce a different verdict; (4) the evidence must not be merely cumulative;
(5) the affidavit of a witness must be procured or its absence accounted
for; and (6) the evidence is not merely for the impeachment of a
witness3 13

In Johnson v. State,3 74 defendant produced an affidavit in which code-
fendant, who denied culpability at trial, swore defendant was not con-
nected with the crime and that the affiant took full responsibility for the
crime.3 " The court of appeals ruled that this 'new evidence' merely im-
peached the credit of a witness.376 Is there not a distinction between im-
peachment and a recantation of perjured testimony?

XI. MENTAL ILLNESS

The Georgia Supreme Court, in reversing Williams v. Newsome,3 7 re-
viewed the question of the appointment of a psychiatrist for indigent de-
fendants. 378 The resulting rule is that the court will not reverse the re-
fusal of a trial court's inherent power to order a psychiatric examination
unless the trial court's failure to order an examination would infringe on
defendant's constitutional right to a fair trial . 3 7 In Williams, defendant
entered a plea of insanity as his sole defense, yet the trial court refused to
order a psychiatric examination.3 80 The supreme court, relying on Ake v.
Oklahoma,"' nonetheless required a defendant to make a preliminary
showing that his sanity at the time of the offense would be a significant
factor at trial before an appellate court could reverse for failing to pro-

372. Id. at 112, 342 S.E.2d at 340.
373. Japhet v. State, 176 Ga. App. 189, 190, 335 S.E.2d 425, 426-27 (1985) (citing Tima v.

State, 168 Ga. App. 409, 309 S.E.2d 405 (1983)).
374. 176 Ga. App. 378, 336 S.E.2d 257 (1985).
375. Id. at 379, 336 S.E.2d at 258.
376. Id.
377. 254 Ga. 714, 334 S.E.2d 171 (1985).
378. Id. at 715, 334 S.E.2d at 172.
379. Id. at 716, 334 S.E.2d at 172.
380. Id. at 714-15, 334 S.E.2d at 171.
381, 470 U.S. 68, 74 (1985).
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vide a psychiatric evaluation.3 8

After driving for fifteen hours en route to Atlanta, defendant in Ander-
son v. State" s opened the dome of the cargo tank on a truck carrying
propionic acid. After being forced from the truck, he lay down under the
wheels of the truck. From there, he went to stand in the center of the
highway. Finally, he drove at sixty-eight miles per hour, crossed the cen-
terline, and crashed into an automobile, killing the other driver and se-
verely injuring a passenger. Defendant, admitting he was trying to kill
himself, stated, "it had to be somebody.3 8

3 The supreme court affirmed
the judgment of guilty of malice murder but mentally ill. The supreme
court found defendant's statement sufficient evidence of an intent to kill
someone else."'

Defendant in Adams v. State"' underwent psychiatric treatment on
multiple occasions from 1980 to 1984. He had also been discharged from
the army in 1968 with psychiatric hospitalization for six months and
rehospitalization on multiple occasions. In 1978, defendant suffered a
gunshot wound to the head, and doctors removed his left frontal lobe,
which controls emotion and thinking, and inserted a metal plate to re-
place the missing bone in his forehead. The residual effects left defendant
with a continuing seizure disorder, inability to smell or taste, double vi-
sion, and blackouts. In addition to suffering from extreme paranoia, de-
fendant misinterpreted daily events, was easily frightened, and exper-
ienced rage episodes. A psychiatrist testified that defendant, during
blackouts, could not distinguish right from wrong. He further testified
that defendant was unable to distinguish right from wrong when he killed
the deceased. Two lay witnesses also testified concerning defendant's
mental problems. One witness testified that the defendant was insane and
frequently did not know what he was doing. 87 It is difficult to imagine a
more compelling fact situation for a verdict of not guilty by reason of
insanity, yet the supreme court found the evidence sufficient for a ra-
tional finder of fact to have returned a verdict of guilty but mentally
ill.3

382. 254 G. at 716, 334 S.E.2d at 172.

383. 254 Ga. 470, 330 S.E.2d 592 (1985).
384. Id. at 470, 330 S.E.2d at 593-94.
385. Id. at 471, 330 S.E.2d at 594.

386. 254 Ga. 481, 330 S.E.2d 869 (1985).
387. Id. at 482-83, 330 S.E.2d at 871-72.
388. Id. at 484, 330 S.E.2d at 872.
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XII. LESSER INCLUDED OFFENSE

In a case of first impression, the court of appeals in Bowers v. States"
ruled that reckless conduct s" may be deemed a lesser included offense in
aggravated assault when the testimony of defendant is sufficient regard-
ing intent, or when circumstances sufficiently authorize a finding of the
included crime."' As a matter of law, a crime is included within the of-
fense charged in an indictment if" '[ilt differs from a crime charged only
in the respect that a less serious injury or risk of injury to the same per-
son, property, or public interest or a lesser kind of culpability suffices to
establish its commission.' "92

XIII. GUILTY PLEA

A defendant in Georgia is not entitled, as a matter of right, to enter a
plea of guilty and have it accepted."' In Harris v. State,"" the state
charged defendant with burglary and with possession of a firearm by a
convicted felon. In order to go to trial on the burglary charge without
having evidence of his prior convictions brought into the record, Harris
moved for the trial court to accept his guilty plea to the charge of posses-
sion of the firearm. The trial court overruled his motion."s The court of
appeals held that defendant could not "force the trial court to accept his
guilty plea just so evidence of his prior felony convictions would be ex-
cluded."'' M Because the matter was within the trial court's discretion,
there was no error.3"

In McDaniel v. State, 98 defendant entered, withdrew, and reentered
guilty pleas. The trial court explained to defendant his rights, ascertained
defendant's complete understanding of his rights and of the proceeding,
and gave defendant an opportunity to ask questions. Further, defendant,
represented by counsel, signed a document concerning his rights and the
power of the court to pronounce sentence and stated he was satisfied with
his attorney. 3" The court of appeals, in sustaining the trial court's deci-
sion, stated, "the trial court fulfiiled its obligation. . . to a point of over-

389. 177 Ga. App. 36, 338 S.E.2d 457 (1985).
390. See O.C.G.A. § 16-5-60 (1984).
391. 177 Ga. App. at 37-38, 338 S.E.2d at 457-58.
392. Id. (quoting O.C.G.A. § 16-1-6(2) (1984)) (emphasis added).
393. See, e.g., Echols v. State, 167 Ga. App. 307, 308, 306 S.E.2d 324, 325 (1983).
394. 175 Ga. App. 134, 332 S.E.2d 685 (1985).
395. Id. at 134-35, 332 S.E.2d at 685.
396. Id, at 135, 332 S.E.2d at 685.
397. Id.
398. 176 Ga. App. 658, 337 S.E.2d 438 (1985).
399. Id. at 658-59, 337 S.E.2d at 438-39.
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flowing. 4 0 0 At least to one court in Georgia, the absolute minimum
needed for an adequate record does not ensure that a defendant has been
fully apprised of the possible ramifications under a guilty plea.401 Perhaps
that court's procedure should be interpreted as establishing a doctrine
that the minimum standards should be no less than the maximum
possible.

Defendant in Brannon v. State40 1 entered pleas of guilty in a mass
hearing with two other unrelated defendants represented by the same at-
torney.40 3 Because the proceedings "sub judice were small. . . and man-
ageable,"''4 the court of appeals held there was no error in accepting
guilty pleas en masse because defendant knew the charges and his rights,
established a factual basis, and voluntarily entered his guilty plea.40 5

XIV. WITHDRAWAL OF GUILTY PLEA

In Smith v. State,4" defendant entered guilty pleas pursuant to a plea
agreement under which the court apparently sentenced him to two years
incarceration for misdemeanors of a high and aggravated nature. 0 7 De-
fendant moved to withdraw his guilty pleas because he thought he would
be sentenced under Official Code of Georgia Annotated section 17-10-3, 4 "

but, instead, was sentenced, under Official Code of Georgia Annotated sec-
tion 17-10-4.409 Had he been sentenced for ordinary misdemeanors, he
would have been eligible for parole by earning day-for-day good time
rather than only being eligible for four days good-time credit per month
under section 17-10-4. The net result was some nine months longer incar-
ceration before defendant would be eligible for parole.

The court of appeals rationalized that "parole eligibility. . . is a collat-
eral legislative consequence"' 10 of defendant's acceptance of a plea bar-
gain. The court of appeals also stated that the trial court is "entitled to
presume"'1 1 that defendant fully considered the consequences of parole

400. Id. at 659, 337 S.E.2d at 439.
401. See, e.g., State v. Germany, 245 Ga. 326, 327-28, 265 S.E.2d 13, 13-14 (1980); An-

drews v. State, 237 Ga. 66, 67 n.1, 226 S.E.2d 597, 598 n.1 (1976) (citing FED. R. CrM. P. 12).
402. 176 Ga. App. 49, 335 S.E.2d 163 (1985).
403. Id. at 49, 335 S.E.2d at 164.
404. Id. at 49-50, 335 S.E.2d at 164.
405. Id.
406. 174 Ga. App. 238, 329 S.E.2d 507 (1985).
407. Id. at 242, 329 S.E.2d at 510 (Beasley, J., concurring).
408. O.C.G.A. § 17-10-3 (Supp. 1986) (Statute for ordinary misdemeanor sentencing pro-

vides state incarceration).
409. Id. § 17-10-4 (Statute for high and aggravated misdemeanor sentencing provides

county incarceration).
410. 174 Ga. App. at 240, 329 S.E.2d at 509 (emphasis added).
411. Id.
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eligibility when entering his plea. Because the trial court followed the
procedure established in State v. Germany,"' the court held that defend-
ant had intelligently and voluntarily entered his pleas . 4 1

Defendant in Hughes v. State""' made an extraordinary motion to
withdraw his guilty plea more than a year after his sentence."" The court
of appeals ruled that because the term of court in which he was sentenced
had ended and because the record did "not reveal that defendant is not
guilty,' 4" the denial of his. motion was proper.

XV. DOUBLE JEOPARDY

In Fields v. State,4 1 the state charged defendant with receiving in
Fulton County a stolen engine and transmission that were apparently
"connected to each other."'41 8 The state also charged him with retaining
possession of the transmission in DeKalb County. Arguing a single occur-
rence, Fields pled guilty in DeKalb County and pled double jeopardy in
Fulton County. The trial court granted the plea concerning the transmis-
sion but not the engine. 4

19 The court of appeals, in sustaining the convic-
tion of receiving the stolen engine, cited the statute and held that 'receiv-
ing' and 'retaining' were separate violations in DeKalb and Fulton
Counties.2 0 The conviction of 'retaining' the transmission in DeKalb
County did not, therefore, bar the prosecution for 'receiving' in Fulton
County.421 This case raises the question of whether a person who 're-
ceives' a stolen vehicle in one county, disassembles it, and sells the com-
ponent parts in several counties can be charged with 'retaining' in the
several counties and receive consecutive sentences for each without vio-
lating that person's protection from double jeopardy.

In Bishop v. State,'42 the jury was empaneled, but the next morning
the court excused a juror after she advised the court that she could not
seive because of religious beliefs. Defendant moved for acquittal. After'
taking the matter under advisement to research the question, the trial
court, sua sponte, in the absence of the parties, declared a mistrial. De-
fendant filed a plea of former jeopardy because the jury had been impan-

412. 246 Ga. 455, 456, 271 S.E.2d 851, 852 (1980).
413. 174 Ga. App. at 240-41, 329 S.E.2d at 508-09.
414. 176 Ga. App. 443, 336 S.E.2d 346 (1985).
415. Id. at 443, 336 S.E.2d at 346.
416. Id. at 444, 336 S.E.2d at 347.
417. 178 Ga. App. 162, 342 S.E.2d 332 (1986).
418. Id. at 163, 342 S.E.2d at 333.
419. Id.
420. Id.; O.C.G.A. § 16-8-7 (1984).
421. 178 Ga. App. at 164, 342 S.E.2d at 333.
422. 176 Ga. App. 357, 335 S.E.2d 742 (1985).
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eled and the court declared a mistrial in his absence.423 The trial court's
research and order of mistrial were legal 'considerations' and not 'further
proceedings' which required the presence of the defendant.' 24 The court
of appeals further held that the mistrial had not harmed defendant. 4'2 5

Defendant in Webb v. State426 was operating a motor vehicle while his
passenger had a gun pointed toward a field. Investigating a complaint, the
police charged defendant in mayor's court with driving under the influ-
ence and driving with a suspended license. After the police informed a
game warden of the incident, the State charged defendant in state court
with hunting violations. Defendant pleaded guilty to the hunting viola-
tions. He then successfully requested that the traffic charge be trans-
ferred to state court where he pleaded former jeopardy on the basis that
statutory law provides that conduct which establishes more than one
crime requires a single prosecution.' 27 The court denied the plea.' 8

In affirming the trial court, the court of appeals noted that the prose-
cuting officer in state court did not know about the traffic charges in
mayor's court. The trial court, therefore, could not sustain defendant's
plea of former jeopardy unless the state court solicitor "had knowledge of
the traffic charges'' 4  while they were pending in mayor's court. The
court of appeals noted that the proper 'prosecuting officer' is the prose-
cuting attorney, not the police.43 0

In Smith v. State,43
1 the police charged defendant in recorder's court

with disorderly conduct. When defendant failed to appear, the city attor-
ney and the judge decided not to make a disposition of the case. The
clerk inadvertently made a docket entry forfeiting defendant's bond and
corrected it with correction fluid. Defendant, in a subsequent proceeding
in state court, entered a plea of former jeopardy, contending that the for-
feiture of his bond in recorder's court, even if inadvertent, barred the
later prosecution .'8 In sustaining the lower court, the court held that the
entry and subsequent correction were merely clerical errors and, because
the municipal charter did not specifically refer to the statute,' 8 the pros-

423. id. at 357-58, 335 S.E.2d at 743.
424. Id. at 359-60, 335 S.E.2d at 745.
425. Id.
426. 176 Ga. App. 576, 336 S.E.2d 838 (1985).
427. Id. at 576-77, 336 S.E.2d at 839; O.C.G.A. §§ 16-1-7(b), -8(b) (1984).
428. 176 Ga. App. at 577, 336 S.E.2d at 839.
429. Id., 336 S.E.2d at 839-40.
430. Id. at 577-78, 336 S.E.2d at 840 (citing Singer v. State, 156 Ga. App. 416, 417, 274

-S.E.2d 612, 613 (construing O.C.G.A. § 16-1-7(b) (1984))).
431. 174 Ga. App. 647, 331 S.E.2d 14 (1985).
432. Id. at 647-48, 331 S.E.2d at 15.
433. O.C.G.A. §§ 17-6-10(c), -10(d) (1982).
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ecution in state court was not barred. 4

XVI. COSTS OF COURT

In Holloway v. State,'4 3 5 defendant was taxed costs of court following
his conviction. Included in the state's postsentence petition were costs for
the jury, bailiff, witnesses, and court reporter totaling some $2,700.'"" Be-
cause the state failed to offer proof of costs, the court, alluding to the
state constitution' 3 and statute,4 38 assumed arguendo that the state was
not entitled to recoup costs.43 The court did not 'preclude' taxing costs to
defendant upon proper proof."0

XVII. CHAIN OF CUSTODY

Defendant in Weaver v. State"' was an inmate at the Georgia State
Prison when he stabbed a correctional officer. The knife used in the crime
had a distinct marking." 2 Although a chain of custody was not estab-
lished, the court stated that, "'[ulnlike fungible items, distinct physical
objects which can be identified upon mere observation require no custo-
dial proof for their admission.' "4

XVIII. ALIBI

In Geckles v. State,"' the indictment charged defendant with rape and
aggravated sodomy occurring on February 7. During its opening state-
ment, the state proposed to prove the crimes were committed on March
17. The trial court overruled defense motions for a mistrial and for a
sixty-day continuance, made because defendant intended to present an
alibi defense for February 7." Citing the statute,' the court of appeals
stated that continuances lie within the "'sound legal discretion of the

434. 174 Ga. App. at 649, 331 S.E.2d at 16.
435. 178 Ga. App. 141, 342 S.E.2d 363 (1986).
436. Id. at 142, 342 S.E.2d at 363.
437. GA. CONST. art. I, § 1, para. 24.
438. O.C.G.A. § 17-11-1 (1982).
439. 178 Ga. App. at 143, 342 S.E.2d at 364.
440. Id.
441. 176 Ga. App. 639, 337 S.E.2d 420 (1985).
442. Id. at 639-40, 337 S.E.2d at 421.
443. Id. at 640, 337 S.E.2d at 422 (quoting Marsh v. State, 151 Ga. App. 637, 638, 260

S.E.2d 761, 762 (1979)).
444. 177 Ga. App. 70, 338 S.E.2d 473 (1985).
445. Id. at 70-71, 338 S.E.2d at 474.
446. O.C.G.A. § 17-8-22 (1982).
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court . . . as the ends of justice may require.' ,,,41 The court of appeals
further stated there was no showing defendant would have benefitted by
additional time or that he was harmed by the lack of time.48

' The court of
appeals also held that the defense attorney's statement that he had insuf-
ficient time to "investigate and prepare the defense is a mere
conclusion.'"

The sole defense in Johnson v. State'50 was alibi. The trial court did
not instruct the jury on alibi nor did defendant request such a charge.""
Noting the trial court adequately instructed about presumption of inno-
cence, reasonable doubt, and credibility, the court of appeals suggested
that, had the jury believed the alibi defense, it would not have con-
victed.'5 The court also stated that "'it is ordinarily not error to fail to
charge specifically on alibi absent a request.' "1453

XIX. IDENTIFICATION-CONFRONTATION

During the past year Georgia courts enunciated no new pretrial identi-
fication law and, as usual, found no set of facts impermissibly suggestive.
Georgia courts held that the following situations are not impermissively
suggestive means of identification: Confrontation within a few minutes
after a witnessed burglary; " a photographic display in which one of two
witnesses picked out the wrong picture, followed by a line-up two days
later, and a.view of the defendant at the commitment hearing;4'" four
witnesses, two of whom made no identification, in the same room while
they individually viewed six photographs;4" two of four identification wit-
nesses picked out defendant during a two-hour voir dire;4 7 an officer
handing four to seven photographs one at a time to a witness;'1 8 an of-
ficer, after a line-up identification, saying to the witness, "'well, that's
him;' 459 and a one-on-one confrontation at the hospital after defendant
had suffered an apparent heart attack.4 60 The court of appeals held all the

447. 177 Ga. App. at 73, 338 S.E.2d at 475 (citing O.C.G.A. § 17-8-22 (1982)).
448. Id. at 73, 338 S.E.2d at 476.
449. Id.
450. 174 Ga. App. 751, 330 S.E.2d 925 (1985).
451. Id. at 751, 330 S.E.2d at 926.
452. Id. at 752, 330 S.E.2d at 926.
453. Id. (quoting Rivers v. State, 250 Ga. 288, 300, 298 S.E.2d 10, 20 (1982)).
454. Nugin v. State, 176 Ga. App. 38, 39, 334 S.E.2d 921, 922 (1985).
455. Rounsaville v. State, 177 Ga. App. 132, 133, 338 S.E.2d 538, 539 (1985).
456. Lucas v. State, 174 Ga. App. 580, 581, 330 S.E.2d 792, 794 (1985).
457. Cook v. State, 176 Ga. App. 335, 335, 335 S.E.2d 707, 707 (1985)
458. Whitfield v. State, 176 Ga. App. 476, 477, 336 S.E.2d 356, 357 (1985).
459. Id. at 477, 336 S.E.2d at 357.
460. Wright v. State, 176 Ga. App. 37, 37, 334 S.E.2d 919, 920 (1985).
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identifications were based on adequate opportunity to observe,"4 e al-
though the times ranged from seconds 462 to thirty minutes.4" In two
other cases, the court of appeals held that police testimony relating that
witnesses had identified defendants is admissible even though the wit-
nesses were not available to testify."'

In Spradlin v. State,4" a hit-and-run victim who had observed defend-
ant for three minutes after the incident picked out defendant at a hearing
some seven weeks prior to the trial.41' The court held there was no im-
permissively suggestive confrontation even though the victim was with
the state's attorney at the time.4" 7

XX. EFFECTIVE ASSISTANCE OF COUNSEL

The standard for effective assistance of counsel is embodied in Strick-
land v. Washington.46" An allegedly wronged defendant has the burden of
showing both that counsel's performance was deficient and that this defi-
ciency prejudiced the defense. 46" Kornegay v. State"70 is a singular case
because the court reversed on grounds of ineffective assistance of counsel
when defense counsel, in closing, called defendants "the sorriest bastards
he had ever seen" and "niggers. "471 The court found that defendant's
counsel had not, by this conduct, abandoned defendants' cause or joined
the state, but the closing argument went beyond permissible bounds.4"2

Defendants could not have been required to object to counsel's argu-
ment.4'" The trial court at least should have strongly reprimanded coun-
sel and in failing to do so gave the judicial imprimatur of tolerance to the
language."'4 Judges Deen"76 and Benham4'" concurred specially while

461. Nugin, 177 Ga. App. at 133, 338 S.E.2d at 540; Rounsaville, 176 Ga. App. at 39, 334
S.E.2d at 922; Cook, 176 Ga. App. at 336, 335 S.E.2d at 707; Whitfield, 176 Ga. App. at 477,
336 S.E.2d at 357; Lucas, 174 Ga. App. at 582, 300 S.E.2d at 795.

462. Rounsaville, 176 Ga. App. at 38, 334 S.E.2d at 921.
463. Nugin, 177 Ga. App. at 133, 338 S.E.2d at 538-39.
464. Green v. State, 175 Ga. App. 849, 850, 335 S.E.2d 4, 5 (1985); Woodard v. State, 175

Ga. App. 449, 450, 333 S.E.2d 645, 646 (1985).
465. 174 Ga. App. 658, 331 S.E.2d 50 (1985).
466. Id. at 659, 331 S.E.2d at 51.
467. Id.
468. 466 U.S. 668 (1984).
469. Id. at 687-96.
470. 174 Ga. App. 279, 329 S.E.2d 601 (1985).
471. Id. at 280, 329 S.E.2d at 603-04.
472. Id. at 282, 329 S.E.2d at 604.
473. Id.
474. Id.
475. Id. at 283, 329 S.E.2d at 606 (Deen, J., concurring).
476. Id. at 286, 329 S.E.2d at 607 (Benham, J., concurring).
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Judges Banke'"I and Carley"' filed separate dissents.
In Tahamtani v. State,'79 the court found that it was not a sixth

amendment violation for retained counsel to meet with defendant for
only one and one-half hours prior to a guilty plea, or to promise probation
upon the plea, even though the trial court sentenced defendant to serve
twelve months for simple battery.4" 0 The length of time of consultation is
only one factor in determining effectiveness of representation."'

The court of appeals in Acierno v. State48 did not find ineffective as-
sistance either when counsel represented both defendants in a drug
case,4 3 or when counsel failed to move for a mistrial or request curative
instructions after the state's attorney, during his opening statement, com-
mented on the convicted codefendant's exercise of her right to remain
silent at her arrest or when, during closing, the state's attorney men-
tioned her failure to take the witness stand.4' The trial court granted her
codefendant a directed verdict. 8 The court of appeals held her access
and control over the drugs determinative, finding unimportant any de-
fense she might have raised with separate counsel. 4"'

XXI. THE JURY

A. Jury Voir Dire

During the voir dire of the jury in Mitchell v. State,"4 ' the trial court
precluded a black defendant whose victim was white from inquiring about
racial prejudice or bias.4 ' Mitchell was accused of kidnapping, rape, and
aggravated assault. The court, relying on Ristaino v. Ross,'489 did not find
constitutional error,4

'
0 but reversed the convictions because defendant

had a statutory right to inquire into any matter, fact, or circumstance
respecting the subject matter of the case, counsel, or parties."1

A Georgia statute mandates that counsel examine jurors twelve at a

477. Id. at 287, 329 S.E.2d at 608 (Banke, CJ., dissenting).
478. Id. at 288, 329 S.E.2d at 609 (Carley, J., dissenting).
479. 177 Ga. App. 52, 338 S.E.2d 488 (1985).
480. Id. at 53, 338 S.E.2d at 488; see U.S. CONST. amend. V1.
481. 177 Ga. App. at 53, 338 S.E.2d at 488.
482. 176 Ga. App. 600, 337 S.E.2d 39 (1985).
483. Id. at 601-02, 337 S.E.2d at 40-41.
484. Id.
485. Id. at 600, 337 S.E.2d at 40.
486. Id. at 601, 337 S.E.2d at 41.
487. 176 Ga. App. 32, 335 S.E.2d 150 (1985).
488. Id. at 33, 335 S.E.2d at 151.
489. 424 U.S. 589, 596-97 (1976). But see Turner v. Murray, 106 S. Ct. 1683 (1986).
490. 176 Ga. App. at 33, 335 S.E.2d at 152; But cf. Turner, 106 S. Ct. at 1683.
491. 176 Ga. App. at 34, 335 S.E.2d at 152; see O.C.G.A. § 15-12-133 (1985).
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time in the jury box. 4"2 The trial court in Mathis v. State"' required voir
dire to be conducted en masse in various parts of the courtroom even
after defense objected.' 4 Finding error, the court of appeals stated: "It is
the duty of the courts of this state to follow the law as enacted by the
General Assembly.""' The court, however, declined to reverse because
the record "overwhelmingly" established guilt. 9" The error was harmless
because it was "highly probable" the error "did not contribute to the
judgment in this case."4 7

B. Jury Array

Defendant in Avery v. State4 ' challenged the constitutionality of the
state's using all its peremptory strikes to exclude blacks from the jury."
The court of appeals adopted the rationale of the Supreme Court of Illi-
nois in People v. Williams00 in ruling that the use of peremptory strikes
from a petit jury is not unconstitutional as long as "the jury wheels, pools
of names, panels, or venires from which juries are drawn" do not "system-
atically exclude distinctive groups," 0 1 thus failing to reasonably represent
the community.' 01

No blacks were on the jury that convicted defendant in Moore v.
State.5"' Defendant contended this absence of blacks denied him the
right to a jury representing a cross-section of the community.' 0 ' The su-
preme court ruled defendant "failed to establish a systematic exclusion of
black jurors."''

For the statistically minded, the supreme court in Cook v. State"$s ex-
pounded exhaustively on procedures for analyzing both the absolute and
comparative disparity methods for calculating under-representation of

492. O.C.G.A. § 15-12-131 (1985).
493. 176 Ga. App. 362, 336 S.E.2d 299 (1985).
494. Id. at 362, 336 S.E.2d at 300.
495. Id. at 363, 336 S.E.2d at 300.
496. Id.
497. Id., 336 S.E.2d at 301.
498. 174 Ga. App. 116, 329 S.E.2d 276 (1985).
499. Id. at 116, 329 S.E.2d at 277.
500. 97 11. 2d 252, 454 N.E.2d 220 (1983); but see Batson v. Kentucky, 106 S. Ct. 1712

(1986).
501. 174 Ga. App. at 117, 329 S.E.2d at 277 (quoting Williams, 97 I1. 2d at 278-79, 454

N.E.2d at 232).
502. Id.; but see Batson v. Kentucky, 106 S. Ct. 1712 (1986) (prosecution's use of strikes

to eliminate jurors on racial grounds raises inference of purposeful discrimination).
503. 254 Ga. 525, 529, 330 S.E.2d 717, 721 (1985).
504. Id. at 529, 330 S.E.2d at 721.
505. Id.
506. 255 Ga. 565, 340 S.E.2d 843 (1986).
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distinct groups.507 Cook complained that blacks are unconstitutionally
under-represented on county grand and traverse juries.50 The supreme
court found that a 1.1% absolute disparity and a 28% comparative dis-
parity in representation were not unconstitutional since there was no
other evidence of intentional discrimination.'"

C. Jurors

After the close of evidence in Garner v. State,'" three unsequestered
jurors approached the sheriff in the hallway. After some pleasantries were
exchanged, one of the jurors asked the sheriff why 'the girl' had not taken
the stand. The sheriff replied that he could not answer the juror's ques-
tion or discuss the case. Defendant was convicted. 51 The court of appeals
ruled that, although the jurors' conduct was probably improper, it was
not harmful because the juror had not discussed facts with the sheriff.51

In McLamb v. State,"s all jurors denied they knew Ann Crosby, de-
fendant's grandmother. After the grandmother, Doris Ann Crosby, testi-
fied, a juror recognized her as a patient of the physician for whom the
juror worked. The trial court refused defendant's motion to replace the
juror with an alternate.5 1 4 The court of appeals found no misconduct by
the juror and, therefore, that the trial court had not abused its
discretion."'

D. Jury Instructions

The victim in Gilbert v. State"" was in her university office when de-
fendant appeared and asked for the janitor. It was Labor Day and the
building was locked as was the victim's office. An hour after the defend-
ant left, she was forced at knifepoint back into her office where she was
subjected to numerous forceful crimes. The state charged defendant, in-
ter alia, with burglary.517 The jury charge concerning burglary is not men-
tioned in the opinion. During deliberations, the jury asked the court if
defendant must have left the building and returned for burglary to have

507. Id. at 571-76, 340 S.E.2d at 849-53.
508. Id. at 570, 340 S.E.2d at 849.
509. Id. at 573, 340 S.E.2d at 851; see supra text accompanying note 504.
510. 174 Ga. App. 628, 330 S.E.2d 750 (1985).
511. Id. at 628, 330 S.E.2d at 751-52.
512. Id. at 629, 330 S.E.2d at 752 (citing Hart v. State, 157 Ga. App. 716, 717, 278 S.E.2d

419, 421 (1981)).
513. 176 Ga. App. 727, 337 S.E.2d 360 (1985).
514. Id. at 728, 337 S.E.2d at 361-62.
515. Id. at 729, 337 S.E.2d at 362.
516. 176 Ga. App. 561, 336 S.E.2d 828 (1985).
517. Id. at 561-62, 336 S.E.2d at 830.
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occurred or if having left the victim's office and returned was sufficient.""8

The elements of burglary are entry into a building and intent to commit
the crime at the time of entry.5 " The trial court, unresponsive to the
jury's question, charged that the jury could convict for burglary if defend-
ant "had remained in the building with intent to rape."520 The court of
appeals sustained the burglary conviction. "

The trial court in Millwood v. State,2 2 in instructing on defendant's
good character, charged, in relevant part, "if you see fit, acquit the De-
fendant upon the reasonable doubt and proof of good character. 52 The
instruction was based on the language of Loomis v. State,52 but the ac-
tual language in Loomis was "reasonable doubt that proof of good charac-
ter. . . . ,,52 The court of appeals held the use of 'and' instead of 'that'
constituted reversible error because, "[w]hat else could the jury assume
except there were two factors, 'reasonable doubt' and 'proof of good char-
acter,"'5n whereas either could be a basis for acquittal.17

In Boswell v. State,5 2
8 the trial court charged the jury that there is a

rebuttable presumption that the acts of a person's sound mind and dis-
cretion are the product of his will and that he intends the natural and
probable consequences of his acts.5 2

9 The court, relying on Francis v.
Franklin,5 30 ruled that such a charge placed an "'unconstitutional bur-
den-shifting presumption with respect to the element of intent' "ss' upon
defendant.

In Miller v. State5
3 defendant and his brother faced conviction for

kidnapping, armed robbery, aggravated assault, and theft of a motor vehi-
cle. The indictment for armed robbery listed the use of an arrow, boat
paddle, and jack as weapons, but they were not mentioned in the aggra-
vated assault indictment.58 3 In its charge to the jury on aggravated as-
sault, the trial court instructed on the duty to decide "whether the arrow,

518. Id. at 564, 336 S.E.2d at 832.
519. W. LAFAVE & A. ScoT, HANDBOOK ON CRIMINAL LAW 708 (1972).
520. 176 Ga. App. at 564, 336 S.E.2d at 832 (emphasis added).
521. Id.
522. 174 Ga. App. 113, 329 S.E.2d 273 (1985).
523. Id. at 113, 329 S.E.2d at 274 (emphasis in original).
524. 78 Ga. App. 336, 51 S.E.2d 33 (1948).
525. Id. at 358, 51 S.E.2d at 50 (emphasis added).
526. 174 Ga. App. at 114-15, 329 S.E.2d at 274-75.
527. Id. at 115, 329 S.E.2d at 275,
528. 176 Ga. App. 855, 338 S.E.2d 62 (1985).
529. Id. at 855, 338 S.E.2d at 62.
530. 105 S. Ct. 1965 (1985).
531. 176 Ga. App. at 855, 338 S.E.2d at 62 (quoting Francis, 105 S. Ct. at 1973).
532. 174 Ga. App. 703, 331 S.E.2d 616 (1985).
533. Id. at 703, 331 S.E.2d at 617-18.
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boat paddle, or jack was a deadly weapon or not.' ""53 The court of appeals
determined the charge was error."'

The trial court also charged the jury that if they disbelieved any part of
a witness' testimony, they should also disregard the entire, uncorrobo-
rated testimony of that witness, and that they were required to believe
any uncontradicted witness.'" The court of appeals also found that in-
struction to be in error."s7 The trial court found defendant guilty of as-
sault and theft.5" Notwithstanding these errors, the court of appeals
affirmed.5s '

Even in the absence of a request for a jury instruction limiting the use
of testimony, when a defendant's prior inconsistent statement, which
would otherwise be inadmissible in evidence,"0 impeaches his testimony
in a criminal case, the court must instruct the jury concerning the limited
purpose of the evidence."' In Byrd v. State,54 defendant testified that he
was never involved with drugs. A rebuttal witness testified he had ob-
tained cocaine from defendant." 3 Because the rebuttal evidence would
have been 'otherwise inadmissible' as putting defendant's character in ev-
idence, the court of appeals ruled the trial court erred in not charging the
jury with a limiting instruction even though defendant had not requested
one.6' The supreme court in State v. Byrd'" reversed and declined, in
the absence of a request, to extend the mandatory requirement of a limit-
ing instruction beyond the use of defendant's prior inconsistent
statement."'

E. Influencing Jury Deliberations

An interesting case with criminal law relevance is LaBarre v. Payne."7

Payne sued LaBarre and Rivers (female friends) after a mistrial in his
primary suit. Rivers was a juror in the primary case and during delibera-
tions she and LaBarre talked, and indeed, LaBarre offered Rivers legal

534. Id. at 704, 331 S.E.2d at 619.
535. Id.
536. Id., 331 S.E.2d at 618.
537. Id.
538. Id. at 703, 331 S.E.2d at 617.
539. Id. at 705, 331 S.E.2d at 619.
540. See Harris v. New York, 401 U.S. 222, 225-26 (1971).
541. See, e.g., Jones v. State, 243 Ga. 820, 825, 256 S.E.2d 907, 913 (1979); Scott v. State,

243 Ga. 233, 233, 253 S.E.2d 698, 699 (1979).
542. 176 Ga. App. 295, 335 S.E.2d 656 (1985), rev'd, 255 Ga. 665, 341 S.E.2d 456 (1986).
543. Id. at 295, 335 S.E.2d at 657.
544. Id. at 296, 335 S.E.2d at 657-58.
545. 255 Ga. 665, 341 S.E.2d 455 (1986).
546. Id. at 666, 341 S.E.2d at 458.
547. 174 Ga. App. 32, 329 S.E.2d 533 (1985).
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advice through an attorney. Upon disclosure of the conversations, the
court granted a mistrial and Payne, feeling wronged, sued under state tort
law and 42 U.S.C. § 1983, 8 and also under 42 U.S.C. § 19885 ' for attor-
neys' fees. The lower court granted summary judgment to LaBarre and
Rivers.550

Payne argued he was deprived of his federal right to an impartial jury
trial of his state court claim under the due process clause of the four-
teenth amendment.61 The court of appeals found that Payne, though in-
convenienced, still had his state cause of action and, therefore, was not
deprived of a federal right.552 It also held that Payne had a right to sue
LaBarre for embracery 65 and reversed the trial court's grant of summary
judgment.554 The court of appeals did not award LaBarre attorneys' fees
under 42 U.S.C. § 1988 because Payne's claim was not groundless.555

XXII. DIRECTED VERDICT OF AcQuITTAL

In Rautenberg v. State,556 defendant and a friend visited his mother.
After defendant's visit, items of equipment were missing from a construc-
tion site next to the mother's house. In the early morning hours of the
same evening, a deputy sheriff investigating an unrelated theft stopped a
pickup truck the friend was driving. Defendant was sleeping inside. The
deputy listed the items in the bed of the truck and this description
matched the missing items. Both defendants moved for a directed ver-
dict.5 57 The court sustained codefendant's conviction because he was driv-
ing the truck that contained recently stolen items, and because he gave
conflicting statements.5" But the court reversed defendant's conviction
because no evidence connected him with the stolen equipment. 59

548. 42 U.S.C. § 1983 (1982).
549. Id. § 1988.
550. 174 Ga.' App. at 32, 329 S.E.2d at 534.
551. See U.S. CONST. amend. XIV.
552. 174 Ga. App. at 33, 329 S.E.2d at 535.
553. Id. at 33-34, 329 S.E.2d at 535; see O.C.G.A. § 16-10-91(a)(1) (1984).
554. 174 Ga. App. at 34, 329 S.E.2d at 536.
555. Id.
556. 178 Ga. App. 165, 342 S.E.2d 355 (1986).
557. Id. at 165-66, 342 S.E.2d at 356-57.
558. Id. at 167, 342 S.E.2d at 358.
559. Id. at 167-68, 342 S.E.2d at 358-59.
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XXIII. DISCRETIONARY APPEAL

Georgia law provides that an appeal of a revocation of probation is dis-
cretionary."0 The dissent in Dean v. State"1 suggested that the discre-
tionary appeal statute did not apply because defendant was on probation
under the "first offender" statute,511 and defendant had the right to ap-
peal." $8 The majority opined that the law did not differentiate between
'first-offender' probation and probation otherwise imposed; therefore, a
discretionary appeal was proper.5" The court of appeals in so ruling also
held that the discretionary appeal of revocation of first offender proba-
tion was also a proper vehicle to challenge the validity of the underlying
guilty plea."s

XXIV. APPEAL BOND

Georgia law provides that courts shall not grant persons convicted of
certain crimes and sentenced to seven or more years an appeal bond.5"
The court in Browning v. States7 reviewed the development of the law
concerning appeal bonds and held that the legislative act in drawing clas-
sifications was "rationally related to the legitimate objective of assuring
that [persons convicted of serious crimes] will not flee." s5s The court also
noted that there is no constitutional right to bond pending an appeal.56"

In Grayer v. State,"'0 the trial court denied a request for an appeal
bond by a defendant convicted inter alia of statutory rape. The trial
court relied on the statute that provides, in relevant part, "no appeal
bond shall be granted to any person who has been convicted of... rape
.... "571 The court of appeals, in reversing the denial of appeal bond,
stated that rape requires the use of force while force is not an element of
statutory rape.572 The statute, therefore, does not preclude a person con-
victed of statutory rape from obtaining an appeal bond.678

560. O.C.G.A. § 5-6-35 (1986).
561. 177 Ga. App. 123, 127, 338 S.E.2d 711, 714 (1985) (Beasley, J., dissenting).
562. O.C.G.A. § 42-8-60 (1986).
563. 177 Ga. App. at 124, 338 S.E.2d at 712 (construing O.C.G.A. § 42-8-64 (1985)).
564. 177 Ga. App. at 125, 338 S.E.2d at 712; O.C.G.A. § 5-6-35 (1986).
565. 177 Ga. App. at 126, 338 S.E.2d at 714.
566. O.C.G.A. § 17-6-1(d) (1986).
567. 254 Ga. 478, 330 S.E.2d 879 (1985).
568. Id. at 480, 330 S.E.2d at 881.
569. Id. at 479, 330 S.E.2d at 881.
570. 176 Ga. App. 248, 335 S.E.2d 483 (1985).
571. O.C.G.A. § 17-6-1(d) (1986).
572. 176 Ga. App. at 249, 335 S.E.2d at 484.
573. Id. at 250, 335 S.E.2d at 485.


