
Contracts

by B. Morris Martin*

This year's survey of the law of contracts reviews decisions discussing
the passive concealment exception to the rule of caveat emptor, exculpa-
tory clauses, attorneys' fees, and a few other noteworthy cases. While this
Article does not purport to review every contract decision handed down
during the survey period, it highlights a number of decisions that should
be of interest and use to members of the Georgia bar.

I. PASSIVE CONCEALMENT

The 'passive concealment exception' to the rule of caveat emptor, first
enunciated in Wilhite v. Mays,' faced new challenges during the survey
period because sellers attempted to employ 'as is' clauses to avoid liability
to unhappy buyers. As the Georgia Court of Appeals stated in Wilhite,
"[The passive concealment] exception places upon the seller a duty to
disclose in situations where he or she has special knowledge not apparent
to the buyer and is aware that the buyer is acting under a misapprehen-
sion as to facts which would be important to the buyer and would proba-
bly affect [his or her] decision.""

The purchasers in Perrett v. Dollard' brought an action for fraud and
breach of contract arising out of the sale of an allegedly defective house.
The trial court granted summary judgment to the sellers on the grounds
that there was no evidence of actionable fraud and that an 'as is' clause
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235 S.E.2d 532 (1977). See also P.B.R. Enters. v. Perren, 243 Ga. 280, 253 S.E.2d 765 (1979);
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MERCER LAW REVIEW

contained in the contract precluded recovery in contract." Prior to com-
pletion of the house, the sellers advertised a sale price of $150,000.' The
purchasers, however, managed to secure a price of $105,000 from the sell-
ers with the express stipulation that: "Purchaser agrees that the price of-
fered for the property is 'as is.' Seller needs to do no further work on said
property, either upstairs or down. Purchaser has inspected the property
and knows the upstairs is not finished, as well as part of the lower floor."'

The appellate court held that the 'as is' clause of the contract was ef-
fective to exclude any implied warranties and rejected the purchasers' at-
tempt to create a question of fact with the real estate agent's affidavit.7

The court agreed, however, with the purchasers' contentions that issues
of fact remained concerning the fraud claim." The court found evidence in
the record to establish that at least one of the sellers was a builder-seller,
who could be charged with special knowledge of the alleged defects pur-
suant to Wilhite and Worthey v. Holmes.9 Questions remained for the
jury, therefore, concerning whether the sellers had passively concealed de-
fective construction in the finished as well as unfinished portions of the
house. 1"

Although the issue was certainly implicated, the court did not directly
address the effect of an 'as is' clause on the passive concealment excep-
tion to the rule of caveat emptor in Perrett. In Mulkey v. Waggoner,11

the seller argued that the acceptance of a contract with an 'as is' clause
forces on the purchaser an absolute duty of inspection. This allegedly un-
assailable application of the legal principle of caveat emptor would com-
pletely ban, as a matter of law, an action for fraud concerning the condi-
tion of the premises."2

A provision of the sales contract in Mulkey required the seller to de-
liver to the purchaser a termite certificate declaring the property free
from termite infestation or damage.13 When the seller appeared at the
closing without the certificate, the purchaser refused to proceed. After the

4. Id. at 829, 338 S.E.2d at 56.
5. Id.
6. Id. at 829-30, 338 S.E.2d at 56.
7. Id. at 830, 338 S.E.2d at 57. The agent's affidavit stated that the term 'as is' as used

in the contract was to apply only to the unfinished portion of the house. In support of the
proposition that the 'as is' clause was effective to exclude any implied warranties by the
sellers, the court cited Joseph Charles Parrish, Inc. v. Hill, 173 Ga. App. 97, 325 S.E.2d 595
(1984).

8. 176 Ga. App. at 830, 338 S.E.2d at 57.
9. 249 Ga. 104, 287 S.E.2d 9 (1982).

10. 176 Ga. App. at 830, 338 S.E.2d at 57.
11. 177 Ga. App. 165, 338 S.E.2d 755 (1985).
12. Id. at 166, 338 S.E.2d at 756.
13. Id. at 165, 338 S.E.2d at 756.
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seller promised to provide the purchaser with the certificate, the parties
completed the closing. The seller's agent typed the following into the
sales contract: "The sale is as is condition."'

After transfer of the house, the purchaser discovered wood beetle dam-
age. The purchaser also discovered that the seller had hired an extermi-
nator to treat the house for wood beetle infestation over two years before
the sale.1 The purchaser sued the seller, and others who did not appeal,
for fraud in the inducement of the contract and affirmative and willful
nondisclosure of the insect damage." After completion of plaintiff's case-
in-chief, the seller moved for a directed verdict on the ground that the 'as
is' language in the sales clause removed any question of fraud from the
case and required the trial court to rule on the issue as a matter of law.17

The trial court declined to direct a verdict, and the jury returned a ver-
dict in favor of the purchaser.1 8 The seller moved for a new trial and
judgment notwithstanding the verdict on the same ground, and the court
denied each motion."

In affirming the judgment of the trial court, the appellate court held
that an 'as is' clause concerns itself with obvious, or at least reasonably
discernible, defects.2 0 In addition, the .court found that there was evidence
in the record sufficient to show actual knowledge by the seller of an ap-
parently hidden defect and ignorance of the defect by the purchaser until
long after the property had been transferred.2 In any event, said the
court, the 'as is' provision would not alter the legal effect of the actual
fraud involved in the sale of the property.2 2

II. EXCULPATORY CLAUSES

During the survey period, Georgia courts decided two cases of interest
regarding the use of exculpatory clauses. 28 The first, Petroziello v. United
States Leasing Corp. ,24 concerned the lease of electronic equipment for
defendant's business. Defendant, who was in the car sales business, en-
tered into negotiations with Exxon Office Systems Company for the lease

14. Id.
15. Id.
16. Id.
17. Id.
18. Id.
19. Id.
20. Id. at 166, 338 S.E.2d at 757.
21. Id.
22. Id.
23. Petroziello v. United States Leasing Corp., 176 Ga. App. 858, 338 S.E.2d 63 (1985);

Hall v. Gardens ServE., Inc., 174 Ga. App. 856, 332 S.E.2d 3 (1985).
24. 176 Ga. App, 858, 338 S.E.2d 63 (1985).
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of a Quip Machine to allow defendant to communicate directly with his
bank's computer and to ascertain the credit standing of potential custom-
ers.15 Exxon Office Systems' sales representative claimed that the equip-
ment would perform the desired tasks. Plaintiff, United States Leasing
Corporation, arranged to purchase the equipment defendant selected
from Exxon Office Systems, and then to enter into a term lease with de-
fendant.2 6 The lease showed Exxon Office Systems as the vendor; plain-
tiff, United States Leasing, as the lessor; and defendant, Thomas Pe-
troziello, as the lessee of the equipment.2 7

The first three paragraphs of the lease provided as follows:

1. No Warranties by Lessor. Lessee has selected the equipment to be
supplied by Exxon Office Systems Company (Vendor) and has requested
that lessor purchase the equipment. In connection with that purchase,
vendor will make no warranties to lessor (except as to title) in respect of
the equipment. Consequently, lessor makes no warranty, express or im-
plied, as to any matter whatsoever (except for the right of quiet enjoy-
ment if lessee is not in default hereunder) including the condition of
equipment, its merchantability or its fitness for any particular purpose,
and as to lessor lessee leases equipment as is.
2. Claims Against Vendor. Lessee has entered into an agreement with
vendor covering the equipment (agreement). That agreement provides
for lessee's remedies against vendor with respect to the equipment if the
equipment is not properly installed, does not operate as represented or
warranted by vendor or is otherwise unsatisfactory. Lessee shall make all
claims on account thereof solely against vendor pursuant to the terms of
that agreement and shall notwithstanding the existence of any such
claim, pay lessor rent as provided herein.
3. Vendor Not an Agent. Lessee understands and agrees that neither
vendor nor any salesman or other agent of vendor is an agent of lessor.
No salesman or agent of vendor is authorized to waive or alter any term
or condition of this lease, and no representation as to equipment or any
other matter by vendor shall in any way affect lessee's duty to pay the
rent and perform its other obligations as set forth in this lease.2 8

Contrary to Exxon Office Systems' representations, the equipment did
not, at the time of its installation or subsequently, perform as promised.2

Defendant made some payments on the lease to United States Leasing,
but when the equipment continued to be useless for the purpose he in-
tended, defendant refused to make further payments and tendered the

25. Id. at 858, 338 S.E.2d at 64.
26. Id.
27. Id.
28. Id. at 858-59, 338 S.E.2d at 64.
29. Id. at 859, 338 S.E.2d at 64.
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equipment back to United States Leasing.30 United States Leasing
brought suit against defendant, Thomas Petroziello, and the trial court
granted United States Leasing's motion for summary judgment.3 1

Defendant alleged on appeal, first, that Exxon Office Systems' repre-
sentative did not indicate in any way that the vendor and the lessor were
different entities.32 Second, defendant asserted that the facts showed a
total lack of consideration. Last, defendant contended that the exculpa-
tory language of the lease was unconscionable."

The court dealt with defendant's first two contentions by pointing out
that there could be no mistaking the identification of the vendor as Ex-
xon Office Systems, the lessor as United States Leasing, and the lessee as
defendant, Thomas Petroziello.3 Defendant's contention that the lease
was against public policy because it insulated United States Leasing from
warranties by terms within the lease met a similar fate." The court found
that it was "ludicrous to contend that [plaintiff] was not aware at the
time of execution that no warranties were made and expressly did not
extend from the manufacturer, Exxon Office Systems, to the lessor
United States Leasing. '

1
7 Since there were no warranties from the manu-

facturer to the purchaser-lessor, no warranties extended from the lessor
to the lessee.3 8 The court found no reason why the lease provision should
not be binding on the parties.3e The court pointed out that in this case
there was no sale which would invoke an implied warranty of fitness for a
particular purpose.40

In Hall v. Gardens Services, Inc.,41 plaintiffs, Joyce and Hulan Hall,

30. Id., 338 S.E.2d at 64-65.
31. Id., 338 S.E.2d at 65.
32. Id.
33. Id.
34. Id.
35. Id. at 859-60, 338 S.E.2d at 65. The court also pointed out that the lease agreement

did not seek to deny defendant the right to hold Exxon Office Systems liable for defective
equipment, improper representations, or improper installation. Id. at 860, 338 S.E.2d at 65.

36. Id.
37. Id.
38. Id.
39. Id.
40. Id. See O.C.G.A. § 11-2-315 (1982), which provides as follows:

Where the seller at the time of contracting has reason to know any particular
purpose for which the goods are required and that the buyer is relying on the
seller's skill or judgment to select or furnish suitable goods, there is unless ex-
cluded or modified under Code Section 11-2-316 an implied warranty that the
goods shall be fit for such purpose.

Id. The provisions of section 11-2-315 do not apply to leases of commercial chattels. Redfern
Meats, Inc. v. Hertz Corp., 134 Ga. App. 381, 215 S.E.2d 10 (1975).

41. 174 Ga. App. 856, 332 S.E.2d 3 (1985).
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brought suit to recover for injuries Joyce Hall suffered when she and their
five-year-old daughter were thrown from horseback. The suit also in-
cluded a claim for loss of consortium by the husband, Hulan Hall. Plain-
tiff, Joyce Hall, decided to go horseback riding with her five-year-old
daughter while they were vacationing at Callaway Gardens. Ms. Hall
made the arrangements through her hotel.42 When she made the arrange-
ments, Ms. Hall asked "whether the horses 'walked' or 'ran' and was as-
sured they 'walked' and 'it was safe for children over three years of
age.' -43

When Ms. Hall and her daughter arrived at the designated location, she
was asked to sign a release that read, in part:

I (we), the undersigned, am hiring your horse (horses) to ride today and
all future rides at my own risk, which I voluntarily assume. In considera-
tion of the modest fee charged and paid by me, I (we), the undersigned,
hereby release Gardens Services, Inc., and its employees and agree to
hold it and them harmless from any and all liability, claims, damages,
actions and causes of action whatsoever, for loss, damage, or injury to
person ... irrespective of how arising, and however caused including but
not limited to all kinds and degrees or extent of negligency [sic] (except
willful or wanton negligence or misconduct), which GARDENS SER-
VICES, INC. may commit or be charged with ... in connection, directly
or indirectly, with the riding ... or using of your horse (horses) . . . 4

Ms. Hall asked one of the guides present if the horses 'walked,' and the
guide told her that they 'walked. 4 5

Ms. Hall and her daughter rode on the same horse. During the ride,
their horse strayed from the trail into the woods. 46 When Ms. Hall asked
why it did this, the guide told her, "it didn't want to get its feet
muddy.' 47 There were, in fact, muddy places on the trail.48 Approxi-
mately thirty-five minutes after their ride began, Ms. Hall's horse left the
trail and started running through the woods. Ms. Hall and her daughter
fell from the horse after tree branches struck them, and Ms. Hall suffered
bodily injuries.4'9

In upholding the exculpatory clause, the court pointed out that, in
Georgia, parties are free to contract about any subject matter, on any
terms they wish, unless prohibited by statute or public policy, and unless

42. Id. at 856, 332 S.E.2d at 4.
43. Id. at 856-57, 332 S.E.2d at 4.
44. Id. at 857, 332 S.E.2d at 4.
45. Id.
46. Id.
47. Id.
48. Id.
49. Id.
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injury to the public interest clearly appears." A contract is not contrary
to public policy unless the legislature has declared it to be so, or unless
the contract is entered into for the purpose of effecting an illegal or im-
moral agreement, or doing something that violates the law. 1 The contract
before the court was a contract of bailment for hire.52 Exculpatory clauses
in bailment contracts in Georgia are valid and binding and not void
against public policy when the bailor seeks to relieve himself from his
own negligence, except when that negligence amounts to willful and wan-
ton misconduct.5 3 The exculpatory clause Ms. Hall signed, therefore, was

50. Id., 332 S.E.2d at 5.
51. Id. O.C.G.A. § 13-8-2 (1982) is the statutory prohibition against contracts made in

violation of public policy and enumerates some examples of contracts that will not be en-
forced. Porubiansky v. Emory Univ., 156 Ga. App. 602, 604-08, 275 S.E.2d 163, 165-68
(1980). Section 13-8-2 provides:

(a) A contract which is against the policy of the law cannot be enforced. Contracts
deemed contrary to public policy include but are not limited to:

(1) Contracts tending to corrupt legislation or the judiciary;
(2) Contracts in general restraint of trade;
(3) Contracts to evade or oppose the revenue laws of another country;
(4) Wagering contracts;
(5) Contracts of maintenance or champerty;

(b) A covenant, promise, agreement or understanding in or in connection with or
collateral to a contract or agreement relative to the construction, alteration, re-
pair, or maintenance of a building, structure, appurtenances, and appliances, in-
cluding moving, demolition, and excavating connected therewith, purporting to in-
demnify or hold harmless the promisee against liability for damages arising out of
bodily injury to persons or damage to property caused by or resulting from the
sole negligence of the promisee, his agents or employees, or indemnitee is against
public policy and is void and unenforceable, provided that this subsection shall
not affect the validity of any insurance contract, workers' compensation, or agree-
ment issued by an admitted insurer.

Id. The courts have found a contract violates public interest and policy even though it does
not come within the parameters of O.C.G.A. § 13-8-2 (1982). See, e.g., Porubiansky, 156 Ga.
App. 602, 275 S.E.2d 163 (exculpatory clause void between professionals such as dentists
and physicians and their clients or patients); Country Club Apartments, Inc. v. Scott, 154
Ga. App. 217, 267 S.E.2d 811, aff'd, 246 Ga. 443, 271 S.E.2d 841 (1980) (exculpatory clause
in a landlord-tenant agreement is void pursuant to O.C.G.A. §§ 44-7-13 and 13-8-2(b)
(1982)); Ellerman v. Atlanta Am. Motor Hotel Corp., 126 Ga. App. 194, 191 S.E.2d 295
(1972) (provision is void in innkeeper-guest agreement limiting innkeeper's liability to an
amount less than that authorized by O.C.G.A. § 43-21-12 (1984)); Bishop v. Act-O-Lane Gas
Serv. Co., 91 Ga. App. 154, 85 S.E.2d 169 (1954) (exculpatory clause is void in favor of gas
company installing equipment and servicing premises with butane gas).

A contractual provision requiring the tenant to insure himself against the landlord's sole
negligence cannot avoid the effect of the court decisions voiding exculpatory clauses in land-
lord-tenant agreements. Schuster, III v. Plaza Pac. Equities, Inc., 588 F. Supp. 61 (N.D. Ga.
1984).

52. 174 Ga. App. at 857, 332 S.E.2d at 4.
53. Id., 332 S.E.2d at 5 (citing Redfern Meats, Inc. v. Hertz Corp., 134 Ga. App. 381, 215

S.E.2d 10 (1975); Hitchcock v. Mayfield, 133 Ga. App. 546, 211 S.E.2d 612 (1974); Seaboard
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valid and enforceable."
The court concluded its opinion with a statement that could cause a bit

of confusion. The court said: "Since the right of the husband to recover
for consortium is dependent upon the right of the wife to recover, and
since on the record before us she cannot recover, he likewise cannot re-
cover." s An exculpatory clause given by one spouse does not bar the
other spouse's right to recover for loss of services and consortium,"6 unless
the injured person and the spouse combine their separate suits into one
trial.

7

III. ATTORNEYS' FFES

Everyone is familiar with the recent pleas for reform of the litigation
process, due, in part, to an alleged explosion of litigation. The proposal to
award attorneys' fees to the prevailing party in litigation often figures
prominently in discussions of reform. This year's survey would not be
complete, therefore, without some mention of the mechanisms already in
place for recovery of attorneys' fees in contract cases. The two most used
statutes are probably sections 13-1-11" and 13-6-111s of the Official Code

Coast Line &R. v. Freight Delivery Serv., Inc., 133 Ga. App. 92, 210 S.E.2d 42 (1974)).
54. Id. at 857-58, 332 S.E.2d at 5.
55. Id. at 858, 332 S.E.2d at 5 (citing Stone Mountain Memorial As'n v. Herrington, 225

Ga. 746, 171 S.E.2d 521 (1969) and Norris v. Atlanta & W.P.R.R., 174 Ga. App. 389, 330
S.E.2d 151 (1985), rev'd on other grounds, 254 Ga. 684, 333 S.E.2d 835 (1985)).

56. Deese v. Parks, 157 Ga. App. 116, 276 S.E.2d 269 (1981).
57. See, e.g., Stapleton v. Palmore, 162 Ga. App. 525, 291 S.E.2d 445 (1982), and the

cases cited therein. The cases cited by the court in Hall are not to the contrary. Stone
Mountain Memorial Ass'n did not deal with exculpatory clauses and Norris was a suit in
which the spouse combined his suit for consortium with the action brought by the injured
person.

58. O.C.G.A. § 13-1-11 (1982). Section 13-1-11 provides for the validity and enforcement
of obligations in notes or other evidence of indebtedness to pay attorneys' fees, and reads as
follows:

(a) Obligations to pay attorney's fees upon any note or other evidence of indebt-
edness, in addition to the rate of interest specified therein, shall be valid and en-
forceable and collectible as a part of such debt if such note or other evidence of
indebtedness is collected by or through an attorney after maturity, subject to the
following provisions:

(1) If such note or other evidence of indebtedness provides for attorney's
fees in some specific percent of the principal and interest owing thereon,
such provision and obligation shall be valid and enforceable up to but not
in excess of 15 percent of the principal and interest owing on said note or
other evidence of indebtedness;
(2) If such note or other evidence of indebtedness provides for the payment
of reasonable attorney's fees without specifying any specific percent, such
provision shall be construed to mean 15 percent of the first $500.00 of prin-
cipal and interest owing on such note or other evidence of indebtedness and
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of Georgia Annotated." This discussion will focus upon the recovery of
expenses of litigation, including attorneys' fees, under section 13-6-11.

A 1984 amendment, effective February 3, 1984, deleted "in making the
contract"6 1 following the words "bad faith" in section 13-6-11. Obviously,

10 percent of the amount of principal and interest owing thereon in excess
of $500.00;
(3) The holder of the note or other evidence of indebtedness or his attorney
at law shall, after maturity of the obligation, notify in writing the maker,
endorser, or party sought to be held on said obligation that the provisions
relative to payment of attorney's fees in addition to the principal and inter-
est shall be enforced and that such maker, endorser, or party sought to be
held on said obligation has ten days from the receipt of such notice to pay
the principal and interest without the attorney's fees. If the maker, en-
dorser, or party sought to be held on any such obligation shall pay the prin-
cipal and interest in full before the expiration of such time, then the obliga-
tion to pay the attorney's fees shall be &oid and no court shall enforce the
agreement. The refusal of a debtor to accept delivery of the notice specified
in this paragraph shall be the equivalent of such notice.

Id.
59. O.C.G.A. § 13-6-11 (Supp. 1986). Section 13-6-11 provides for the recovery of ex-

penses of litigation, including attorney's fees, in contract cases generally, and reads as
follows:

The expenses of litigation generally shall not be allowed as a part of the dam-
ages; but where the plaintiff has specially pleaded and has made prayer therefor
and where the defendant has acted in bad faith, has been stubbornly litigious, or
has caused the plaintiff unnecessary trouble and expense, the jury may allow
them.

Id.
60. Other sections of the code providing for the award of attorneys' fees in contract cases

include O.C.G.A. § 44-3-11(a) (Supp. 1986), which allows reasonable attorneys' fees to any
buyer bringing an action against any person violating any provision of O.C.G.A. § 44-3-8, of
the Georgia Land Sales Act of 1982, O.C.G.A. §§ 44-3-1 to -205. O.C.G.A. § 44-3-183 (Supp.
1986) allows reasonable attorneys' fees to any person or class of persons that brings an ac-
tion against any developer or other person violating Article 5 of the Georgia Land Sales Act
of 1982, O.C.G.A. §§ 44-3-160 to -205, which regulates time-share projects and programs.
Finally, O.C.G.A. § 44-7-2(c) (1982) contemplates the existence of a contractual agreement
to pay attorneys' fees upon the breach of a rental agreement contained in a contract, lease,
license agreement, or other similar agreement for the use or rental of real property as a
dwelling place. That section states that the provision shall be void unless the provision also
requires payment by the landlord of the attorneys' fees of the tenant upon the breach of the
rental agreement by the landlord.

61. Act of Feb. 3, 1984, No. 580 § 13, 1984 Ga. Laws 22, 35. Formerly, O.C.G.A. § 13-6-11
(1982) read in its entirety:

The expenses of litigation generally shall not be allowed as a part of the damages;
but where the plaintiff has specially pleaded and has made prayer therefor and
where the defendant has acted in bad faith in making the contract, has been stub-
bornly litigious, or has caused the plaintiff unnecessary trouble and expense, the
jury may allow them.
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the amendment expanded the scope of cases in which the plaintiff may
recover the expenses of litigation.

The damages awarded for bad faith under that section may not, in a
contract case, include a mere refusal to pay a debt, whether or not the
debtor acknowledges the justice of the debt.62 The bad faith to which the
section refers is not bad faith in refusing to pay, but bad faith in the
transaction out of which the cause of action arises." Two recent cases,
however, suggest that damages under section 13-6-11 may be awarded for
bad faith in carrying out the provisions of the contract. "

Similarly, concerning whether the defendant was stubbornly litigious or
caused the plaintiff unnecessary trouble and expense, mere refusal to pay
a disputed claim without suit is not sufficient to support an award of at-
torneys' fees." The courts have said that "Itihe key to the test is whether
there is a 'bona fide controversy.' " If no bona fide controversy exists
and the plaintiff must resort to the courts in order to collect, the defend-
ant plainly has caused plaintiff to go to unnecessary trouble and ex-
pense. 6 7 Whether or not a bona fide controversy exists is normally a ques-
tion for the jury to decide."

In A.P.S.S., Inc. v. Clary & Associates," decided during the survey pe-
riod, the court highlighted a noteworthy aspect of section 13-6-11. In that
case, plaintiff, seeking payment on an open account, sued defendant.70 In
his answer, defendant admitted the debt of $6,037.45 and paid the
amount of the debt into the registry of the court.7 1 After a hearing, the
court awarded plaintiff attorneys' fees in the amount of $375.00. 7

' The
trial court found that defendant never disputed the amount owed, but

62. Glen Restaurant, Inc. v. West, 173 Ga. App. 204, 325 S.E.2d 781 (1984); Jordan
Bridge Co. v. ,S. Bailey, Jr., Inc., 164 Ga. App. 124, 296 S.E.2d 107 (1982).

63. Glen Restaurant, Inc., 173 Ga. App. at 204-05, 325 S.E.2d at 782; Jordan Bridge Co.,
164 Ga. App. at 125, 296 S.E.2d at 109.

64. Glen Restaurant, Inc., 173 Ga. App. at 205, 325 S.E.2d at 782; Jordan Bridge Co.,
164 Ga. App. at 126, 296 S.E.2d at 109.

65. Associated Software Consultants Org., Inc. v. Wysocki, 177 Ga. App. 135, 136, 338
S.E.2d 679, 681 (1985) (citing Allen v. Brackett, 165 Ga. App. 415, 421, 301 S.E.2d 486, 491
(1983)).

66. Franchise Enters., Inc. v. Ridgeway, 157 Ga. App. 458, 460, 278 S.E.2d 33, 36 (1981)
(quoting Buffalo Cab Co. v. Williams, 126 Ga. App. 522, 524, 191 S.E.2d 317, 319 (1972)).

67. Id., quoted in Associated Software Consultants Org., 177 Ga. App. at 136, 338
S.E.2d at 681.

68. Matthews v. Neal, Greene & Clark, 177 Ga. App. 26, 338 S.E.2d 496 (1985); Associ-
ated Software Consultants Org., 177 Ga. App. 135, 338 S.E.2d 679; Jackson v. Brinegar,
Inc., 165 Ga. App. 432, 301 S.E.2d 493 (1983).

69. 178 Ga. App. 131, 342 S.E.2d 375 (1986).
70. Id. at 131, 342 S.E.2d at 376.
71. Id.
72. Id.
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did not pay the debt because it claimed that a third party had not paid
defendant.7 3 Defendant did not communicate this fact to plaintiff and did
not respond in any manner to plaintiff's repeated demands for payment.'4

The trial court found that defendant's silence made it necessary for plain-
tiff to hire a lawyer to collect the debt, and defendant had, therefore,
caused plaintiff unnecessary trouble and expense. 5

Defendant argued that section 13-6-12 of the Official Code of Georgia
Annotated barred plaintiff's recovery of attorneys' fees because when
filing the answer defendant had paid the amount of debt due into the
registry of the court. 7 The court rejected defendant's argument and
pointed out that section 13-6-12 states merely that the costs accruing
subsequent to the tender of the amount owed shall not be recovered.78

Since the trial court had awarded attorneys' fees only for that work done
before tender, there was no merit to defendant's objection.'7

Matthews v. Neal, Greene & Clarkas also highlighted an interesting as-
pect of the law concerning recovery of attorneys' fees under section 13-6-
11. In that case, plaintiff, an architectural firm, sued defendants to re-
cover for services rendered in preparing plans for an addition to a house
owned by defendant, William Matthews.8 1 The only explanation for de-
fendant's refusal to pay plaintiff's bill was that the plans proved too
costly to implement.8 ' Defendant could not establish that the agreement
between the parties specified a limit on construction costs.8 ' Defendant's
explanation, therefore, did not constitute a defense to plaintiff's claim."

The appellate court found that plaintiff's evidence on the value of its
services was essentially unrefuted and held, "the jury could reasonably
have concluded under these circumstances 'that there existed no bona
fide controversy as to [defendants'] liability, but rather that [they were]
merely "stonewalling," as contemporary idiom has it-that is, . . . at-
tempting to utilize what this court has denominated "the 'so sue me'

73. Id.
74. Id.
75. Id. at 131-32, 342 S.E.2d at 376.
76. O.C.G.A. § 13-6-12 (1982). That section provides: "If the defendant in an action for

breach of contract, before trial, tenders to the plaintiff or deposits in court as much as or
more than he finally recovers, no costs shall be recovered accruing subsequent to the tender
or deposit." Id.

77. 178 Ga. App. at 132, 342 S.E.2d at 377.
78. Id.
79. Id.
80. 177 Ga. App. 26, 338 S.E.2d 496 (1985).
81. Id. at 26, 338 S.E.2d at 497.
82. Id. at 29, 338 S.E.2d at 499.
83. Id.
84. Id.

1986]



MERCER LAW REVIEW

ploy."''M86 Accordingly, the appellate court affirmed the award of attor-
ney's fees as expenses of litigation." In his special concurrence, Judge
Benham pointed out that, in his view, the absence of a bona fide contro-
versy over the fact of liability does not automatically present a jury issue
concerning the plaintiff's entitlement to attorneys' fees if there is a bona
fide controversy concerning the amount of liability. 7 In other words, a
defendant should not be subject to an award of attorneys' fees if she dem-
onstrates that there is a reasonable dispute concerning the amount of lia-
bility, even if she does not seriously contest the issue of liability."s

Judge Benham's special concurrence and a case cited in the majority
opinion to support its affirming the award of attorneys' fees both raise the
question of whether, and under what circumstances, a defendant may
contest only the amount of liability without exposing himself to attor-
neys' fees. In Beaudry Ford, Inc. v. Bonds,89 defendant disputed both lia-
bility to plaintiff for a car stolen while in defendant's possession and the
value of the car stolen." At trial, plaintiff prevailed and the jury awarded
$1,200 for the car and $2,500 for attorneys' fees." Defendant appealed
the award of attorneys' fees on the grounds that it had, indeed, reasona-
bly disputed the amount of damages plaintiff claimed."9 Plaintiff had con-
tended his car was worth $3000. Defendant, on the other hand, intro-
duced evidence that the car's value ranged from $900 to $1200.98 The jury
awarded plaintiff $1200 for his car.'

The appellate court took the position that since defendant had denied
liability to plaintiff in the first instance, it could not raise the amount of
damages as a genuine controversy to avoid the imposition of an attorneys'
fees award."9 In reaching its holding, the court found that defendant "de-
nied all liability for any amount of damages and was intractable in its
position prior to, during, and after the trial." 6

The jury accepted defendant's evidence concerning the value of the car,
which was less than half of the amount sought by plaintiff." It appears,

85. Id. at 29-30, 338 S.E.2d at 499 (quoting Thompson Enters., Inc. v. Coskrey, 168 Ga.
App. 181, 184, 308 S.E.2d 399, 402 (1983)).

86. Id. at 30, 338 S.E.2d at 499.
87. Id. (Benham, J., concurring specially).
88. Id.
89. 139 Ga. App. 230, 228 S.E.2d 208 (1976).
90. Id. at 231, 228 S.E.2d at 209.
91. Id. at 230, 228 S.E.2d at 209.
92. Id. at 231, 228 S.E.2d at 209.
93. Id.
94. Id.
95. Id.
96. Id.
97. Id.
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at least to this author, that there was a bona fide controversy concerning
the amount of damages in Beaudry Ford. Apparently, the court penalized
defendant for disputing liability in a case in which it was clearly liable.
Beaudry Ford, however, is susceptible to an interpretation that a dispute
concerning the amount of liability will not allow a defendant to avoid the
imposition of an attorneys' fees award.9 Judge Benham's special concur-
rence in Matthews" seems to indicate that this is the view Chief Judge
Banke'00 and Presiding Judge McMurray adopted.101 Since there was no
real dispute concerning the amount of liability in Matthews,0 2 however,
the case does not clearly present this issue. Perhaps these cases warn the
wise defendant not to dispute the fact of liability for a debt when, in fact,
a controversy exists concerning only the amount of liability. Indeed, one
comment in the majority opinion seems to indicate that, in a case of un-
disputed liability, the defendant should pay the undisputed portion of a
contested liability rather than refuse to pay the entire amount of the lia-
bility until the controversy is resolved.1 0 3

IV. OTHER NOTEWORTHY CASES

Wells v. W.S. Williams, Jr., Inc.104 provided an interesting study both
in the application of the statute of frauds'05 and in judicial reasoning.
Plaintiff had obtained a judgment on an open account against both de-
fendant and a corporation wholly owned by defendant.'" Plaintiffs presi-
dent testified that he had decided not to extend any more credit to de-
fendant's corporation. After that decision, defendant promised that he
would have the account paid from his personal funds. 07 Apparently,
plaintiff extended additional credit, and based its suit on the debt in-
curred after defendant's promise to be personally responsible for paying
the account. 0 8 Relying on Ross v. W.P. Stephens Lumber Co.'0" and
Lewis v. Dan Vaden Chevrolet, Inc.,"0 defendant contended that his al-

98. Id.
99. 177 Ga. App. at 30, 338 S.E.2d at 499 (Benham, J., concurring specially).

100. Id. (Banke, C.J., concurring).
101. Id. (McMurray, P.J., concurring).
102. 177 Ga. App. at 29, 338 S.E.2d at 499.
103. Id. The comment giving rise to this inference was, "[tihe only explanation offered

by the appellants for their refusal to pay at least some portion of the appellee's bill was that
the plans proved too costly to implement." Id. (emphasis added).

104. 178 Ga. App. 202, 342 S.E.2d 384 (1986).
105. O.C.G.A. § 13-5-30 (1982).
106. 178 Ga. App. at 202, 342 S.E.2d at 385.
107. Id.
108. Id.
109. 138 Ga. App. 748, 227 S.E.2d 486 (1976).
110. 142 Ga. App. 725, 236 S.E.2d 866 (1977).
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leged oral promise to be responsible for paying the account was within
the statute of frauds and, therefore, unenforceable."'

The majority1 12 held that there was evidence in the record authorizing
the jury to find that plaintiff had extended credit primarily on the basis
of appellant's individual promise to pay. In other words, the debt was an
original undertaking by defendant personally.1 13 According to the major-
ity opinion, the cases upon which defendant relied were distinguishable in
that regard."1 1 Since the debt was an original undertaking in the view of
the majority of the court, the statute of frauds did not bar it. Defendant,
therefore, was not entitled to a directed verdict or judgment notwith-
standing the verdict.1 ' In reaching this result, the court apparently con-
sidered the facts of B.J. Howard Corp. v. Skinner, Wilson & Strick-
land'" to be closer to the facts of the case before it than were the cases
argued by the defendant.117 Interestingly, the dissenting members of the
court thought that the case was controlled by Ross and Lewis, the cases
distinguished by the majority.1 12

Section 13-5-30(2) of the Official Code of Georgia Annotated 1 provides
that a "promise to answer for the debt, default, or miscarriage of an-
other" is enforceable if it is in writing.1 2 0 For the promise to fall within
the statute of frauds, it must be collateral or secondary to the original
promise.1 2 1 If the agreement of the third party is an original undertaking,
that is, one furthering his own interests rather than underwriting the
debt of another, the agreement is not within the statute of frauds.121 In
stating that rule, the Georgia courts have said that an original undertak-
ing is one in which the thirdparty promisor becomes "primarily liable" 1 1

for payment of the debt. The courts also have said that a promise is origi-

111. 178 Ga. App. at 202, 342 S.E.2d at 385.
112. Id., 342 S.E.2d at 384. Chief Judge Banke, Presiding Judge Deen, Presiding Judge

Birdsong, Judge Carley, Judge Pope, and Judge Beasley joined the opinion written by Judge
Benham.

113. Id., 342 S.E.2d at 385.
114. Id.
115. Id.
116. 172 Ga. App. 180, 322 S.E.2d 306 (1984).
117. 178 Ga. App. at 202, 342 S.E.2d at 385 (citing B.J. Howard Corp.).
118. Id. at 202-03, 342 S.E.2d at 385 (McMurray, P.J. & Sognier, J., dissenting).
119. O.C.G.A. § 13-5-30(2) (1982).
120. Id.
121. 172 Ga. App. at 180, 322 S.E.2d at 307; 138 Ga. App. at 749, 227 S.E.2d at 487.
122. 172 Ga. App. at "180-81, 322 S.E.2d at 307; 138 Ga. App. at 749, 227 S.E.2d at 487;

Howard, Weil, Labouisse, Fredericks, Inc. v. Abercrombie, 140 Ga. App. 436, 438, 231 S.E.2d
451, 454 (1976).

123. 172 Ga. App. at 180-81, 322 S.E.2d at 307 (quoting Scott Hudgens Realty & Mort-
gage v. Executive Actions, Inc., 125 Ga. App. 81, 82, 186 S.E.2d 504, 505 (1971)); 142 Ga.
App. at 729, 236 S.E.2d at 869.
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nal when the third party promisor, for valuable consideration, "substi-
tutes" himself as the party who is to perform and releases the original
promisor from liability. 2 4 No matter how the issue is formulated, whether
a promise to assume the debt of another is an original undertaking or a
collateral undertaking within the statute of frauds is a question of
intent. 25

From the brief facts set forth in Wells, Wells appears to be factually
indistinguishable from the Ross and Lewis cases, which appellant relied
on. In both Wells and Ross, plaintiff brought suit against both the third
party promisor and the original promisor.'12 In Ross, the court said that
in bringing suit against both the corporation and the individual, plaintiff
acknowledged that plaintiff had not relied upon the words of the third
party promisor to establish an independent and original undertaking on
his part.1 27 The facts set forth in Wells did not seem to indicate that
appellee had extended credit exclusively to the appellant. 2 ' Rather, the
fact that appellee sued both appellant's corporation and appellant indi-
vidually on the account tended to establish that appellee was looking to
both the individual and the corporation to satisfy the account.

B.J. Howard Corp., cited in the majority opinion, appears less apposite
to Wells than either of the cases appellant cited. Although plaintiff in
B.J. Howard Corp. sued the third party promisor's closely held corpora-
tion as well as the third party promisor, the court found that there was
evidence from which the jury could find that the creditor ultimately
looked exclusively to the third party promisor individually for pay-
ment. 2 9 More importantly, however, the court also found that there was
ample evidence to support a charge on the 'alter ego theory' of piercing
the corporate veil and that the jury had a sufficient basis to find that the
third party promisor had pierced the corporate veil.130 Thus, the third
party promisor in the B.J. Howard Corp. case was liable for the corporate
debt without regard to his individual promise, whether his promise is con-
sidered as a promise to answer for the debt of his corporation or as an
original promise. This seems to indicate that, in light of the precedents

124. 138 Ga. App. at 749, 227 S.E.2d at 487 (citing Evans v. Griffin, 1 Ga. App. 327, 328,
57 S.E. 921, 922 (1907)).

125. Zagoria v. DuBose Enters., Inc., 163 Ga. App. 880, 884, 296 S.E.2d 353, 357 (1982),
rev'd on other grounds sub nom. First Bank & Trust Co. v. Zagoria, 250 Ga. 844, 302 S.E.2d
674 (1983).

126. Wells, 178 Ga. App. at 202, 342 S.E.2d at 385; Ross, 138 Ga. App. at 748, 227 S.E.2d
at 487.

127. 138 Ga. App. at 750, 227 S.E.2d at 488.
128. 178 Ga. App. at 202, 342 S.E.2d at 385. See generally Cordray v. James, 19 Ga.

App. 156, 91 S.E. 239 (1917).
129. 172 Ga. App. at 181, 322 S.E.2d at 307.
130. Id. at 182, 322 S.E.2d at 308.
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cited, the court wrongly decided Wells.
Crites v. Delta Air Lines,131 decided during the survey period, left open

the possibility that a passenger could hold a carrier in breach of contract
for insulting, abusive, and ill treatment. In Crites, plaintiff had a Delta
ticket from Boston to Miami. After arriving in Boston, he went to a Delta
service center to upgrade his seating on a Braniff flight for the next morn-
ing from Miami to Panama. Mr. Crites used his American Express card to
pay the additional charge for the first class ticket. After he boarded the
Delta flight from Boston to Miami, Delta paged Mr. Crites and a Delta
employee directed him off the plane.13

2 Mr. Crites testified that, after he
deplaned, Delta employees surrounded him, detained and imprisoned
him, demanded his ticket and identification, and destroyed the upgraded
Braniff ticket for the next leg of the journey. 33 Delta told Mr. Crites that
his credit card was "no good.""

Mr. Crites sued American Express and Delta for assault, false impris-
onment, false arrest, tortious misconduct or slander, breach of contract
regarding the Braniff ticket from Miami, and breach of contract regarding
the Delta ticket from Boston to Miami."'3 Delta moved for a summary
judgment, which the trial court granted.' 36

The court of appeals affirmed the trial court's judgment on each of
plaintiff's theories except the count for breach of contract regarding the
Delta ticket from Boston to Miami. Regarding that count, the court
stated that Georgia has long recognized that a ticket holder has a right of
action for the breach of a contract of carriage.'" Noting that airlines have
the same responsibilities toward their passengers as railroads have to
train passengers, the court found that allowing appellant to complete his
flight was not determinative. 38 First, the provisions of the contract were
not before the court. Second, the court was not prepared to hold that a
carrier discharges its obligations under a carriage contract simply by
transporting a person from point A to point B without physical injury.'39

The court said that a common carrier has a duty to protect its passengers
from insults, abuse, and ill treatment.140 The duty to protect passengers
from abusive and insulting language by its agents and employees is based,

131. 177 Ga. App. 723, 341 S.E.2d 264 (1986).
132. Id. at 723-24, 341 S.E.2d at 265.
133. Id. at 724, 341 S.E.2d at 265.
134. Id.
135. Id.
136. Id.
137. Id. at 725, 341 S.E.2d at 266 (citing Sutton v. Southern Ry., 101 Ga. 776, 29 S.E. 53

(1897)).
138. Id. (citing Delta Air Lines v. Millirons, 87 Ga. App. 334, 73 S.E.2d 598 (1952)).
139. Id.
140. Id. (citing Cole v. Atlanta & W.P.RR.PL, 102 Ga. 474, 31 S.E. 107 (1897)).
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according to the court, on the carrier's contractual relationship with the
passenger, even when the carrier does not refuse passage.14' Furthermore,
the court said that the airline industry is a service industry and that its
obligations to its passengers stem from the custom and trade of the in-
dustry. 48 Despite this victory for Mr. Crites, the court granted partial
summary judgment on the issue of damages and held that Mr. Crites
could not recover the punitive damages he sought for the breach of con-
tract. 4 8 The court further suggested that Mr. Crites' damages may
amount only to nominal damages."4

Finally, this year's survey ends with two car cases. The first, Simmons
v. Boros," ' addressed, among other things, the proper measure of dam-
ages in a suit for the breach of a contract to repair an automobile. In that
case, Bobby D. Simmons had purchased a used Fiat Spyder and later
contracted with Geno Boros to repair the motor for $500 plus the cost of
parts." 6 The agreement to repair included a warranty."47 Mr. Simmons
paid $1372.96 for the work and warranty."' Immediately thereafter, Mr.
Simmons began to have problems with the car. He returned it to Mr.
Boros several times without satisfaction, and several months later the
head gasket blew."' Mr. Simmons sued Mr. Boros under both tort and
contract theories, but at trial relied upon the alleged breach of
contract.'"

During the presentation of his case, Mr. Simmons testified concerning
the immediate and continuing problems he had with his car after Mr.
Boros' work.18' He further testified that his car was inoperable and that
he ultimately obtained from Troncalli Motors an analysis and cost break-
down for repairing the engine."6 Troncalli Motors identified certain "dis-
crepancies on your engine," impliedly caused by Mr. Boros.16' Troncalli's

141. Id. (citing Gebhardt v. Public Serv. Coordinated Tranp., 48 N.J. Super. 173, 137
A.2d 48 (1957)).

142. Id. at 726, 341 S.E.2d at 267 (citing Kessel v. Long Island R.R., 107 Misc. 2d 1067,
436 N.Y.S.2d 684 (Sup. Ct. 1981)). Kessel is must reading for anyone interested in this area.
In that case, the court found a breach of contract and awarded nominal damages for the
carrier's failure to keep its air conditioning in good repair. Id.

143. Id.
144. Id.
145. 176 Ga. App. 346, 335 S.E.2d 662 (1985), aff'd on other grounds, 255 Ga. 524, 341

S.E.2d 2 (1986).
146. Simmons v. Boros, 255 Ga. at 524, 341 S.E.2d at 3.
147. 176 Ga. App. at 348, 335 S.E.2d at 664 (Beasley, J., dissenting).
148. 176 Ga. App. at 348, 335 S.E.2d at 664.
149. Simmons, 255 Ga. at 524, 341 S.E.2d at 3.
150. Id.
151. 176 Ga. App. at 348, 335 S.E.2d at 664 (Beasley, J., dissenting).
152. Id. at 348-49, 335 S.E.2d at 664.
153. Id. at 349, 335 S.E.2d at 664-65.
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service operations manager testified concerning the written analysis and
the written cost estimate of $1763.17, which he provided.16 4

At the close of plaintiff's case, defendant moved for a directed verdict
on the ground that plaintiff had failed to prove damages.. 16 The trial
court applied the rule that the plaintiff must prove the value of the car
before and the value after the repairs, and that the cost of repairs cannot
exceed the value of the" vehicle before the repairs." The court then di-
rected a verdict in favor of defendant.157

The court of appeals affirmed the trial court's action. According to the
court of appeals, "[s]crutiny of the pleadings and the evidence presented
at trial reveals no error on the part of the trial court involving legal the-
ory, including those theories named by appellant in his enumeration of
errors."'" The court found no evidence of record supporting Mr. Sim-
mons' contention-that the trial court applied a negligence theory rather
than a contract theory to damages.1s e Finally, the court of appeals found
that Mr. Simmons failed to prove, in a manner conforming to the criteria
set forth in section 13-6-2 of the Official Code of Georgia Annotated' s

and in Bennett v. Associated Food Stores,"" either the alleged breach of
contract or the alleged damages. In holding that plaintiff had not proved
his damages, the court of appeals found the proper measure of damages
for defective workmanship to be the cost of repair of the defect. s2

The dissenting judges heartily disagreed with the majority opinion. 16

In the view of the dissenting judges, the trial court based its ruling on the
measure of damages in cases concerning negligence.'" Judge Beasley

154. Id.
155. 176 Ga. App. at 346, 335 S.E.2d at 663.
156. 225 Ga. at 524, 341 S.E.2d at 3 (relying on General GMC Trucks, Inc. v. Crockett,

145 Ga. App. 503, 244 S.E.2d 78 (1978)). Crockett is a tort case.
157. Id.
158. 176 Ga. App. at 347, 335 S.E.2d at 663.
159. Id.
160. O.C.G.A. § 13-6-2 (1982). That section provides: "Damagesrecoverable for a breach

of contract are such as arise naturally and according to the usual course of things from such
breach and such as the parties contemplated, when the contract was made, as the probable
result of its breach." Id.

161. 118 Ga. App. 711, 165 S.E.2d 581 (1968). Bennett concerned the breach of a lease
for two trucks and three trailers, and sheds little light on either the proper measure of
damages or how plaintiff should prove damages in Simmons.

162. 176 Ga. App. at 347, 335 S.E.2d at 663 (citing Adamson Co. v. Owens-Illinois Dev.
Corp., 168 Ga. App. 654, 309 S.E.2d 913 (1983), and Holder v. J.F. Kearley, 153 Ga. App.
843, 267 S.E.2d 266 (1980)).

163. Id. at 348-50, 335 S.E.2d at 664 (Beasley, J., dissenting). Judges McMurray and
Carley joined the dissent. Presiding Judge Deen wrote the majority opinion for the court of
appeals, joined by Chief Judge Banks, Presiding Judge Birdsong, Judge Pope and Judge
Benham. Judge Sognier concurred in the judgment only.

164. Id. at 349, 335 S.E.2d at 665.
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pointed out that the trial court specifically relied upon General GMC
Trucks, Inc. v. Crockett"15 for the proposition that a plaintiff must prove
that the cost of repairs does not exceed the value of the vehicle before the
injury. In Judge Beasley's opinion:

While is it true that there was no evidence of value of the vehicle
before the defendant undertook the repairs, the law of contracts does not
require proof of such a fact as part of plaintiff's prima facie case on the
element of damages. The measure for breach of contract of repair or war-
ranty is not the difference in the value before and after the allegedly
defective or uncompleted repair, or the cost of repair so long as it does
not exceed what the value of the property was before the defendant
worked on the property.67

The Georgia Supreme Court agreed with the dissenting judges that the
rule applied in Crockett is not the rule in breach of contract cases.11" In
agreeing with the dissenting judges' analysis, the supreme court said,
"This cannot be the rule in breach of contract cases. If it were, the owner
of a vintage automobile could not recover damages for breach of a con-
tract to restore it to classic condition."16' 9

In the view of the dissenting judges, with the application of the correct
measure of damages, there was some evidence of damages, and, therefore,
the question of damages should have been left for the trier of fact.1 " On
this issue, the Georgia Supreme Court expressed no opinion.171 In the
opinion of this author, the dissenting judges expressed the correct opinion
in Simmons.

The last car case, Marjon Associates, Inc. v. Leasing International,
Inc.,172 raises the question of whether the lessor of an automobile has the

165. 145 Ga. App. 503, 244 S.E.2d 78 (1978).
166. 176 Ga. App. at 349, 335 S.E.2d at 665 (Beasley, J., dissenting).
167. Id.
168. Simmons, 255 Ga. at 524 n.1, 341 S.E.2d at 3 n.1.
169. Id.
170. 176 Ga. App. at 349-50, 335 S.E.2d at 665 (Beasley, J., dissenting).
171. "We do not consider, on certiorari, whether the majority of the Court of Appeals

was correct in determining that the evidence was insufficient. Supreme Court Rule 30." Sim-
mons v. Boros, 255 Ga. at 525 n.2, 341 S.E.2d at 3 n.2. GA. SUP. CT. R. 30 provides the
following:

Subject to Rule 29 certiorari will not be granted:
(1) To review the sufficiency of evidence;
(2) Where the Court of Appeals has affirmed the denial of a motion to dis-
miss, denial of a motion for judgment on the pleadings, or a denial of a
motion for summary judgment;
(3) In worker's compensation cases unless three judges of the Court of Ap-
peals have dissented or the cases conflict on a question of law.

Id.
172. 174 Ga. App. 679, 331 S.E.2d 20 (1985).
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right to collect the remaining balance of payments under the lease after
destruction of the automobile and after an insurer has paid the lessor the
current value of the automobile. 73 Defendants, Marjon Associates and
Don Marquess, leased a 1980 Audi 5000S from plaintiff Leasing Interna-
tional on September 22, 1981, for a period of forty-four months.' 74 The
Audi was involved in an accident on February 24, 1983, and the car was
considered to be economically unrepairable. At the time of the accident,
plaintiff had made seventeen payments on the lease. Defendant's insurer,
Liberty Mutual Insurance Co., paid Leasing International the current
value of the car, which was $8995 minus a $250 deductible. 7 5 After it
applied the collision insurance proceeds to the lease, Leasing Interna-
tional demanded the remaining balance of payments from the lessee for a
forty-four month period as computed under the premature termination
clause of the lease. Defendants refused to make further payments. 7

Leasing International brought an action against Marjon Associates and
Don Marquess, and the trial court granted plaintiff summary judgment." 7

The court of appeals noted that, under Georgia law, the destruction of
realty by fire would not abate the rental contract to be paid for the entire
term.1M The opposite rule applies to personalty, however. Section 44-12-
66 of the Official Code of Georgia Annotated' 7 9 provides that "[tlhe loss
or destruction of the thing hired without fault on the part of the hirer
puts an end to the bailment, and the hirer is required to pay only for the
time it was enjoyed."" 80 After recognizing this distinction,""' the court
pointed out that it had previously held as follows:

No provision of the lease contract in this case expressly or by implication
required the lessee to continue paying the rental on the motor [vehicle]
after its loss or destruction, and in the absence of a clear expression of
intention by the parties that some other rule would govern their rights in

173. Id. at 679, 331 S.E.2d at 21.
174. Id. Although the opinion indicates that the initial term of the lease was for a period

of forty-four months, the actual period of the lease may have been sixty months, a five year
term, inasmuch as the opinion indicates that seventeen payments had been made under the
lease and that, after the accident, the lessor demanded the remaining balance of payments
for the entire forty-four months. Addition of forty-four and seventeen yields sixty-one. The
extra month's payment may have been a security deposit.

175. Id.
176. Id.
177. Id.
178. Id. The court cited O.C.G.A. § 44-7-15 (1982), which provides, "The destruction of a

tenement by fire or the loss of possession by any casualty not caused by the landlord or
from a defect of his title shall not abate the rent contracted to be paid." Id.

179. O.C.G.A. § 44-12-66 (1982).
180. Id.
181. 174 Ga. App. at 679, 331 S.E.2d at 21.
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the matter, the provisions of [section 44-12-66 of the Official Code of
Georgia Annotated] must control.182

After rejecting Leasing International's argument that the lease impliedly
provided for involuntary destruction of the automobile, the court of ap-
peals reversed and remanded the case to the trial court for trial on the
issue of whether any fault of defendant contributed to the Audi's
destruction. 1

The court's ruling, undoubtedly, directly affects some members of the
Georgia Bar. This case will please those who have not contemplated the
effect that destruction of their leased automobile would have on their
lease. This conclusion assumes that their lease does not contain a provi-
sion contemplating destruction of the automobile, and, presumably, since
they have not given any thought to destruction of the automobile, the
lease does not. For those who have a leased car under a lease with a pro-
vision contemplating the effect of the car's destruction, this case will not
disturb the intent of the parties.

182. Id. at 679-80, 331 S.E.2d at 21 (quoting Deering Leasing Co. v. Harmon, Inc., 107
Ga. App. 682, 684, 131 S.E.2d 128, 129-30 (1963)). See O.C.G.A. § 44-12-66 (1982).

183. 174 Ga. App. at 680-81, 331 S.E.2d at 22.
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