Commercial Law
by James C. Marshall*
Questions concerning foreclosure rights and remedies produced the
most noteworthy developments in Georgia commercial law for the second
year running.
I.

FORECLOsuRE RIGHTS AND REMEDIES

In Barbree v.Allis-Chalmers Corp.,' a 1982 landmark decision, the
Georgia Supreme Court broadened the class of 'debtors' entitled to notice
of a foreclosure sale under Uniform Commercial Code (U.C.C.) section 9504(3)." Barbree, a farm equipment dealer, assigned secured indebtedness
to Allis-Chalmers and gave Allis-Chalmers a right of recourse in the event
of a deficiency after default and foreclosure. Although Barbree was not
the primary obligor on the indebtedness, the court concluded that Barbree was a 'debtor' within the meaning of section 9-504(3) and, hence,
entitled to notice of any U.C.C. foreclosure sale.8 Commercial lawyers
subsequently advised secured creditors that the reasoning of the court in
Barbree would apply, for example, to "endorsers, guarantors, comakers,
sureties, and similar parties . . .that might be sued for deficiencies." 4

The survey period decision of the supreme court in Reeves v. Habersham
Bank' confirmed that advice with respect to the rights of guarantors."
* Professor of Law, Walter F. George School of Law, Mercer University. Princeton University (A.B., 1972); Boston University (J.D., 1977). Member, State Bar of Georgia.
1. 250 Ga. 409, 297 S.E.2d 465 (1982).
2. O.C.G.A. § 11-9-504(3) (1982).
3. 250 Ga. at 412, 297 S.E.2d at 467.
4. Marshall, Commercial Law, Annual Survey of Georgia Law, 35 MERcER L. REV.53, 59

(1983).
5. 254 Ga. 615, 331 S.E.2d 589 (1985).
6. Id. at 622, 331 S.E.2d at 595. In another survey period decision, Davis v. Adel Banking
Co., 175 Ga. App. 828, 334 S.E.2d 874 (1985), the court of appeals characterized the defendant in a deficiency action as an endorser who cosigned the note evidencing the underlying
obligation. Citing Barbree, the court concluded that the defendant enjoyed rights under
U.C.C. § 9-504(3) and was entitled to notice of the foreclosure sale of the underlying collat-
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From the perspective of the guarantors' side of the case, Reeves essentially concerned section 9-504 foreclosure rights of guarantors of secured
indebtedness who gave additional collateral to secure their guaranties.'
Upon default by the primary obligor, the secured party foreclosed against
the obligor's underlying collateral and then turned to the guarantors for
satisfaction of a substantial deficiency. The guarantors refused to pay or
to relinquish the collateral that secured their guaranties of payment. In
part, the guarantors contended that no deficiency could be collected from
them personally or satisfied against the collateral securing their guaranties because they had not received proper notice of the foreclosure sale of
the primary obligor's underlying collateral and because the foreclosure
sale had not been conducted in a commercially reasonable manner.8
The actual facts of the case were far more complicated and somewhat
different than this simplified version of the guarantors' view.' The court
in Reeves was clear, however, that the guarantors would be entitled to
judgment if this simplified view of the facts was established as true. The
court unequivocally stated that guarantors were entitled to notice under
section 9-504(3),10 but then ruled that due notice had been provided. 1 s
Further, the court's remand on the issue of commercial reasonableness,
plus the tenor of the court's discussion on the question of notice,1 3 demonstrates beyond significant doubt the court's opinion that-a guarantor is
entitled to a commercially reasonable sale of the primary obligor's underlying collateral. 4
If the court had gone no further, its decision in Reeves would be little
more than a replay of the obvious implications of the Barbree decision
concerning the scope of the term 'debtor' within section 9-504(3).15 The

eral. 175 Ga. App. at 829-30, 334 S.E.2d at 875.
7. 254 Ga. at 618, 331 S.E.2d at 593.
8. Id. at 615-16, 331 S.E.2d at 591-92.
9. Id. One of the complicating factors prompted discussion by the court that may have
significant implications concerning cross collateralization and enforcement of dragnet
clauses. See infra notes 93-102 and accompanying text.
10. 254 Ga. at 622, 331 S.E.2d at 596.
11. Id. at 623, 331 S.E.2d at 596-97.
12. Id. at 620, 331 S.E.2d at 594. As already indicated, the guarantors' simplified view
summarized in the text was not the view accepted by the court. The court agreed with the
trial court's conclusion that summary judgment was inappropriate on the factual question of
commercial reasonableness. Id. But why remand for a possible jury determination of commercial reasonableness if the guarantors were not entitled to raise that defense?
13. Id. at 622, 331 S.E.2d at 596. Although this section of the court's decision considers
whether the guarantor is entitled to notice, the court flatly states that "a guarantor is a
debtor within the meaning of O.C.G.A. § 11-9-504(3)." Id. The debtor's entitlement to a
commercially reasonable sale is also found within that subsection. Id.
14. 254 Ga. at 622, 331 S.E.2d at 596.
15. See 250 Ga. at 409-10, 297 S.E.2d at 466.
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opinion in Reeves, however, is a landmark decision in its own right. The
court in Reeves specifically rejected the secured creditor's argument that
it should be permitted to proceed against the guarantors' collateral, if not
against the guarantors personally.' In doing so, the court stated:
The Georgia rule concerning the recovery of a deficiency after a foreclosure sale of collateral is that, if the creditor does not comply with the
requirements of OCGA § 11-9-504(3), he loses his right to recover a deficiency, not merely his right to recover a personal judgment against the
debtor.' 7
This pronouncement is a significant departure from the prior understanding of many Georgia practitioners. The broad language and rationale
of the Reeves decision may herald changes in U.C.C. foreclosure law that
go far beyond the limited facts before the court. Although Reeves did not
concern a dispute between the creditor and the primary obligor, the
court's decision permits an argument that the primary obligor, both personally and as the owner of collateral, enjoys section 9-504(3) rights.
Before speculating about that and other possible U.C.C. developments
foreshadowed by the decision in Reeves, this Article will first consider the
impact of Reeves upon the law governing real property foreclosures.
The decision in Reeves did not concern a real property foreclosure
under a power of sale in a deed to secure debt.' s Nevertheless, the court's
discussion could affect the reasoning, if not the result, in cases like Worth
v. First National Bank,' a survey period decision by the court of appeals.
The Worth decision concerned an interpleader action brought by the issuer of a certificate of deposit against a husband and wife and their creditor. The court concluded that the creditor's failure to obtain confirmation
of its previous, nonjudicial foreclosure sale of the debtors' real property
did not affect the creditor's right to satisfy its deficiency against the debtors' certificate of deposit, which the debtors previously had assigned to
the creditor as additional collateral.2 0 The court partially supported this
result by noting that the creditor was "not attempting to recover a defi16. 254 Ga. at 618, 331 S.E.2d at 593.
17. Id.
18. Id. at 615-16, 331 S.E.2d at 591-92. Georgia creditors secured by real property normally hold deeds to secure debt that include a power of sale upon the debtor's default on
the underlying obligation. The creditor does not need prior judicial approval or assistance in
order to exercise the power of sale. See O.C.G.A. §§ 44-14-161 to -165 (1982).
19. 175 Ga. App. 297, 333 S.E.2d 173 (1985).
20. Id. at 298, 333 S.E.2d at 174. Georgia law provides that creditors conducting such
sales lose their right to deficiency judgments unless they initiate a judicial proceeding within
thirty days of the sale seeking the court's confirmation that the sale process satisfied certain
requirements and that the sale brought the property's 'true market value.' O.C.G.A. § 44-14161(a) (1982).
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ciency after a nonconfirmed foreclosure, it [was merely] seeking to enforce a contractual right to recover against additional security."'
Such language is difficult to square with that of the supreme court in
Reeves despite the fact that defendant in Worth was the primary obligor
while the defendants in Reeves were third party guarantors. The court's
discussion in Reeves clearly distinguished between pursuing additional
collateral and seeking an in personam judgment as alternate means of
satisfying a deficiency.2 Thus, it was at least semantically improper for
the court in Worth to reason that the creditor was "not attempting to
recover a deficiency after a non-confirmed foreclosure. 2 3 The real gist of
the decision in Worth, however, was that the creditor did not need a deficiency judgment in order to exercise its contractual foreclosure rights
against the certificate of deposit. Hence, the creditor did not need to
show that it had obtained court confirmation concerning the earlier sale
of real property. Both a literal reading of the confirmation statute, which
mentions only the loss of a right to a 'deficiency judgment,'"4 and the
distinction clarified by the court in Reeves between pursuing additional
collateral and obtaining deficiency judgments as means of recovering deficiencies support this conclusion.
Thus, the court's decision in Reeves lends some support to the accepted
belief of Georgia practitioners that a secured creditor can foreclose
against real property and later receive, at least indirectly, judicial approval to proceed against additional collateral to satisfy a deficiency, although the foreclosure sale brought far less than the property's true market value and, hence, could not be confirmed. In the analogous situation
following a U.C.C. foreclosure, Reeves clearly indicates that the secured
party is not entitled to abnormal2 judicial assistance in pursuing additional collateral owned by guarantors. 26 Reeves may also portend that the
secured party cannot reach additional collateral owned by the primary
obligor. To give this possibility a concrete perspective, consider a typical
U.C.C. debtor-creditor relationship concerning no third parties in which
the debtor secures one loan with several pieces of collateral. Could the
Reeves opinion stand for the proposition that the creditor loses the right
to proceed against the additional collateral if the sale of one item does
21. 175 Ga. App. at 298, 333 S.E.2d at 174.
22. 254 Ga. at 618, 331 S.E.2d at 592-93.
23. 175 Ga. App. at 298, 333 S.E.2d at 174.
24. O.C.G.A. § 44-14-161(a) (1982). The court of appeals previously has opined that the
confirmation statute must be construed strictly because it is in derogation of the common
law. Taylor v. Thompson, 158 Ga. App. 671, 672, 282 S.E.2d 157, 158 (1981).
25. This adjective is intended to signal the argument offered infra notes 40-41 and accompanying text.
26. 254 Ga. at 615, 331 S.E.2d at 589.
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not bring enough money? On a superficial level, the answer could depend
upon whether 'deficiency' means the amount outstanding after each sale,
or after the sale of all of the primary obligor's collateral, or after the sale
of all collateral that the secured party can foreclose against without court
process.
This last possibility is consistent with the typical procedural scenario in
which the Gurwitch " boom is lowered because the question of the creditor's right to collect a deficiency typically arises when the creditor turns
to the courts after having exhausted nonjudicial foreclosure remedies.
The facts of Reeves andthose of Rushton v. Shea" also suggest this possibility. In both cases, the secured party needed judicial assistance to obtain the collateral in order to satisfy a deficiency. Admittedly, each of
these cases concerned collateral owned by third parties. In its recent decisions defining those who enjoy rights under section 9-504(3),'0 however,
the Georgia Supreme Court steadfastly has refused to distinguish between the primary obligor and others who might be held liable for a deficiency. If, according to Reeves, proceeding against the collateral is legally
equivalent to proceeding against the person, then refusing to recognize
the primary obligor's rights as an owner of additional collateral would
reintroduce apparently unprincipled discrimination into the determination of those enjoying rights under section 9-504(3), reverse discrimination at that since the adverse impact would fall upon the only group
granted section 9-504(3) rights prior to Barbree. In addition, as the following discussion should make clear, if primary obligors are not given
rights as owners of collateral, then creditors should foreclose against the
collateral of third parties before proceeding against the collateral of the
primary obligor. Such a process is the reverse of that which most primary
obligors and third parties would prefer or expect.
Hence, Reeves may be read as authority that either the primary obligor
or a third party has section 9-504(3) rights as the owner of collateral and
that these rights are properly asserted whenever the creditor resorts to
judicial process after conducting one or more improper nonjudicial foreclosure sales. Creditors anticipating such a reading might be well advised
to maximize the amount of collateral in their possession after default and
27. Gurwitch v. Luxurest Furniture Mfg. Co., 233 Ga. 934, 214 S.E.2d 373 (1975) (creditors violating U.C.C. § 9-504(3) lose their right to a deficiency judgment).
28. 423 F. Supp. 468 (D. Del. 1976). The court cited Rushton as the primary authority in
Reeves for the proposition that asserting a deficiency against collateral is legally indistinguishable from seeking satisfaction of the deficiency in personam. 254 Ga. at 622, 331 S.E.2d
at 596.
29. Barbree, 250 Ga. 409, 297 S.E.2d 465; Reeves, 254 Ga. 615, 331 S.E.2d 589; Branan v.
Equico Lessors, Inc., 255 Ga. 718, 342 S.E.2d 671 (1986) (discussed infra notes 44-46 and
accompanying text).
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before conducting any foreclosure sales. Section 9-50330 of the U.C.C. authorizes the creditor to take possession of collateral peacefully following
default, and the creditor's rights under this code section do not appear to
be limited to proceeding only against collateral in possession of the primary obligor."' Of course, the owners of the collateral might counter by
refusing to relinquish possession, a ploy that the creditor could theoretically overcome by obtaining a writ of possession.32 Such 'cat and mouse'

30. O.C.G.A. § 11-9-503 (1982).
31. Id. Of course, default of the primary obligor does not necessarily entitle the creditor
to proceed against collateral held by, for example, a guarantor. The collateral supplied by a
guarantor may only secure the creditor in the event of a default in the guarantor's obligations, a question governed by the guaranty agreement. Nothing in Georgia law, however,
appears to prohibit the payment guaranty agreement commonly employed by Georgia creditors. Such an agreement in part provides that the guarantor is in default whenever the primary obligor is in default and that the secured creditor, without notice, has the right to take
possession of the collateral protecting the guarantee. In essence, the guarantor waives any
right to notice of the primary obligor's default and any right to insist that the creditor
pursue the primary obligor before seeking satisfaction from the guarantor or the guarantor's
collateral. Contrast the effectiveness of these waivers with those in Branan v. Equico Lessors, Inc., 255 Ga. 718, 342 S.E.2d 671 (1986) (discussed infra notes 44-46 and accompanying
text).
32. See O.C.G.A. §§ 44-14-230 to -241 (1982 & Supp. 1986). This remedy is supposed to
be quick but can be prolonged by defense strategies. Delay may work to the debtor's advantage for a number of reasons, at least one of which seems particularly relevant to the present
discussion. Depending upon the particular facts, the court could view delay in the sale of
collateral already within the secured party's possession as commercially unreasonable.
The personal property foreclosure procedure might be particularly attractive to a creditor
if it resulted in a general judgment on the underlying obligation. For a discussion of the
tactical advantages associated with obtaining a general judgment before exercising nonjudicial foreclosure rights, see Marshall, infra note 42. Both debtors and creditors should review
the decisions in Porter v. Midland-Guardian Co., 242 Ga. 1, 247 S.E.2d 743 (1978) and
Banks v. Employees Loan & Thrift Corp., 112 Ga. App. 38, 143 S.E.2d 787 (1965) for a
summary of the general judgment effect of certain personal property foreclosure actions
concerning petitions for immediate writs of possession under O.C.G.A. §§ 44-14-260 to -269
(1982) or personal property foreclosure actions brought simultaneously with an action for a
general judgment complying with the procedures of the Civil Practice Act.
A constitutional problem may be presented by the statutes authorizing an immediate writ
of possession. According to O.C.G.A. §§ 44-14-260 to -269, immediate writs of possession are
available in nonconsumer cases upon the creditor's allegation under oath of "specific facts
sufficient to show that it is within the power of the defendant to conceal, waste, encumber,
convert, convey, or remove [the collateral] from the jurisdiction of the court. . . ." Id. § 4414-262. Interpreted literally, this broad language authorizes the issuance of a writ of possession in all personal property foreclosures and, consequently, raises significant due process
questions. To demonstrate the extraordinary circumstances normally required before a defendant's due process rights may be diminished, the creditor should be required to allege
specific facts demonstrating reasonable cause to believe that the defendant actually will
commit the proscribed acts, not merely that these acts are "within the power of the defendant." Id. Creditors using this statute should so plead, failing which, debtors should consider
bringing a due process action.
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tactics may be the common grist of collection attorneys unless the courts
somehow limit the far reaching implications of Reeves. Perhaps the courts
could conclude, as discussed below, that Gurwitch is irrelevant if the
creditor merely is seeking customary judicial
assistance in the exercise of
88
traditional nonjudicial foreclosure rights.
All of this is mere speculation concerning the future course of the law."
Nothing in Reeves mandates a rule that the owner of collateral can seek
to bar further satisfaction of the deficiency only if the creditor must resort to the courts. A broad reading of Reeves could authorize debtors to
seek injunctions against further collection efforts whenever a creditor has
violated the terms of section 9-504(3) in the sale of a particular item of
collateral. For example, if the creditor violates section 9-504(3) when selling the first of many items of collateral in the creditor's possession, the
Reeves decision could support the rule that a debtor is entitled to seek
affirmative injunctive relief halting future sales and directing return of
the collateral. Although some might argue that such a rule would maximize the likely return from each individual sale, many reasons support a
rejection of the rule. To begin with, the lesser threat associated with nonjudicial sales of real property, as illustrated by Worth s3 suggests that a
creditor secured both by real and personal property first would proceed
nonjudicially against the real property, a choice usually to the overall detriment of the debtor." Second, creditors concerned that individual sales
of collateral might lead to Gurwitch challenges to future sales could address this concern by seizing and selling all collateral in a brief time span.
Certainly, the creditor would be well advised to seize more collateral than
might otherwise be seized under a narrower reading of Reeves. Thus,
debtors would lose possession of collateral sooner than they might otherwise and may suffer additional harm because the creditor would be pressured to sell the collateral in a short time span, perhaps not the best
33. See infra notes 40-41 and accompanying text.
34. That such speculation has merit, however, is suggested by In re Kennedy, 785 F.2d
1553 (11th Cir. 1986). In that decision, the court certified the following question to the
Georgia Supreme Court:
Whether the bar against collection of any deficiency if a sale of collateral occurs
without notice, in violation of O.C.G.A. § 11-9-504(3), prevents a creditor holding
a claim secured by both personal property and real property from proceeding
against the real estate to collect the balance remaining after a commercially unreasonable sale of the personalty.
785 F.2d at 1557. Unfortunately, the court had not issued its decision on this certified question as of the manuscript deadline for this Article.
35. See supra notes 19-24 and accompanying text.
36. The creditor faced with this choice might consider securing a postdefault waiver of
commercial reasonableness. See infra notes 44-53 and accompanying text. The creditor
should be concerned, however, that the threat of first proceeding against the real property
might persuade a court that the postdefault waiver was involuntary.
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method of maximizing the return and minimizing any deficiency.
In sum, a rule authorizing Gurwitch challenges after the sale of any
item of collateral is likely to encourage inefficient disposal of excessive
amounts of collateral in a sequence that is undesirable to debtors. Such a
rule could also produce results that seem unnecessarily harsh. Should the
creditor lose the right to satisfy an enormous, well-secured debt simply
because the creditor made an initial error in the sale of a relatively inexpensive item of collateral? If not, where does the court draw the line?
Certainly, the prospect that the debtor could save the balance of the collateral and avoid the debt would foster more litigation by debtors with
consequent public and private expense. The collection process associated
with one debt theoretically could generate many Gurwitch lawsuits-one
per nonjudicial sale. Debtors would threaten or file such suits as part of
the routine negotiating process during nonjudicial foreclosures. The additional burden imposed upon a creditor would be substantial, indeed enormous, if the creditor must sell many items of collateral over a substantial
period of time. Such a regime would significantly alter financing patterns.
Tighter credit at higher rates would be the inevitable result. Finally, to
add some trifling concerns to the preceding list of horribles, the suggestion that the debtor may sue to stop additional sales after the sale of any
item in a commercially unreasonable fashion raises awkward questions
concerning the consistency of debtor remedies3 ' and the appropriate allo38
cation of burdens of proof.
37. With regard to remedies, Georgia attorneys prior to Reeves understood that if the
first of many items of collateral was sold in a commercially unreasonable fashion for too
little consideration, then a later suit by the debtor could result in an award of damages for
the consideration lost in the sale of the first item. For example, assume three pieces of
collateral are separately sold for $200, $500, and $500 although each was worth $500. A
subsequent suit by the debtor typically could bring, at most, $300 in damages for the commercially unreasonable sale of the first item of collateral. Is this still the measure of damages? If so, is not the remedy available to the patient debtor who delays in lodging a court
challenge inconsistent with the remedy available to one who files for injunctive relief immediately after the sale of the first item and obtains a decree prohibiting sale of all future
items? If the debtor has authority to seek and obtain such relief from future sales, in effect,
the litigious debtor has obtained $1,000 (return of two pieces of collateral worth $500 each)
as opposed to the maximum amount of $300 obtainable by the debtor who waits. Such inconsistency would greatly encourage debtor challenges to nonjudicial foreclosure sales. Indeed, debtor attorneys might well be concerned about committing malpractice if they do not
advise challenges following virtually every sale. Of course, this inconsistency could be resolved by concluding that the patient debtor's damages include the worth of all additional
collateral sold after the first item, a conclusion that would certainly encourage creditors to
conduct sales carefully (or at least in a safe order) and that would also encourage higher cost
of credit and many more suits by debtors.
38. The question of proper allocation of the burden of proof concerning commercial reasonableness presently arises in two settings, that is, either the creditor is seeking judicial
assistance to satisfy a deficiency or the debtor is seeking judicial assistance to modify a
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On balance, then, the debtors who enjoy rights under Reeves as owners
proposed sale or to collect money damages following a sale. In the first setting, Farmer's
Bank v. Hubbard, 241 Ga. 431, 276 S.E.2d 622 (1981) clearly imposes the burden upon the
creditor. In the second setting, the debtor is proceeding pursuant to U.C.C. § 9-507, and it
appears that the debtor has the burden. At least two, recent non-Georgia decisions have so
held. In re Anderson Indus., 55 Bankr. 922 (Bankr. W.D. Mich. 1985); Bloomington Nat'l
Bank v. Goodman Distrib., Inc., 482 N.E.2d 727 (Ind. Ct. App. 1985). Imposing the burden
on the debtor seeking damages or presale injunctive relief is consistent with the general rule
that allocates the burden to the party asserting the claim. It is also consistent with the
Georgia rules governing nonjudicial foreclosure sales of real property. Like the U.C.C. rule
established by Hubbard, the creditor foreclosing against real property has the burden of
proof when seeking judicial confirmation of the sale prior to pursuing a deficiency judgment.
Weems v. McCloud, 619 F.2d 1081 (5th Cir. 1980). On the other hand, the unavoidable
implication of Kennedy v. Gwinnett Commercial Bank, 155 Ga. App. 327, 270 S.E.2d 867
(1980) appears to be that the debtor challenging a real property foreclosure has a heavy
burden when seeking damages or attempting to set the sale aside. Returning to U.C.C. sales,
Hubbarditself arguably is authority for the proposition that the burden of proof is upon the
debtor seeking post sale damages under U.C.C. § 9-507 since the debtor seeking damages
typically is contending that the collateral should have brought more than the debt whereas
Hubbard speaks of a presumption that the value of the collateral equals the debt. See infra
note 40. Finally, imposing the burden upon the debtor seeking damages or presale injunctive
relief seems warranted, although not compelled, by the language of the U.C.C. provision
that establishes the debtor's cause of action. Section 11-9-507 of the O.C.G.A. begins: "If it
is established that the secured party is not proceeding in accordance with the provisions of
this part . ... " O.C.G.A. § 11-9-507 (1982).
It presently appears that the burden of proof concerning commercial reasonableness in
section 9-504 sales falls upon the creditor if the action is one for collection of a deficiency
and upon the debtor if the action is to modify a proposed sale or to collect damages following a sale. This scheme of allocating burdens is easily applied to the new setting foreshadowed by Reeves so long as the courts prohibit the debtor from seeking presale injunctive
relief to halt (as opposed to modify) the proposed nonjudicial sale on the ground that a
prior sale was conducted in a commercially unreasonable fashion. Consistent with the command of U.C.C. § 9-507, the courts should permit debtors to seek presale injunctive relief to
modify (as opposed to halting altogether) the proposed nonjudicial sale, and, of course, the
commercial reasonableness of prior sales might be probative evidence of whether the court
should order the creditor to modify the proposed procedures of a future sale. If the court
prohibits the debtor from halting additional nonjudicial sales, then the burden of commercial reasonableness is on the creditor seeking judicial assistance for further collection and
upon the debtor seeking damages or modifications of a proposed sale.
If, on the other hand, the courts allow debtors to seek injunctive relief prohibiting future
sales, which party will be given the burden of proof concerning commercial reasonableness,
the debtor who brought the action? If the burden is upon the creditor when the debtor is
allowed to seek presale relief to halt the additional sales but upon the debtor when the
debtor seeks damages following the sale, one more reason exists for the debtor to sue more
often and earlier. Of course, the courts could eliminate this inconsistency by always imposing the burden upon the creditor concerning commercial reasonableness. The courts could
certainly defend such a nonshifting allocation since the creditor is usually in a better position with respect to evidence on that subject.
The burden of proof is distinguishable from the burden of going forward; however, this
footnote already is sufficiently lengthy, complicated, and collateral. Readers who have strug-
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of collateral should include primary obligors, but this class should not be
permitted to halt (as distinguished from 'modifying' pursuant to U.C.C. §

9-507)39 additional nonjudicial sales on the grounds that prior sales were
conducted without notice or in a commercially unreasonable fashion. Furthermore, debtors should not be permitted to circumvent this limitation
by taking unusual actions that require the creditor to seek judicial assistance; for example, physical disruption of the creditor's attempts to conduct a nonjudicial sale, filing bankruptcy, or refusing to relinquish possession of collateral peacefully.
Collection rights fall into two distinct categories: those that creditors
traditionally or customarily exercise without court assistance versus those
that creditors traditionally or customarily exercise with court assistance.
Safeguarding creditors' customary nonjudicial collection remedies free
from court interference or abnormal debtor disruption arguably is consis-0
tent with the spirit of Reeves, Gurwitch and Farmer'sBank v. Hubbard.4
A plausible interpretation of these cases might limit their scope to denying the creditor that category of collection rights which traditionally and
customarily are exercised with judicial assistance. Reeves is the only decision that sheds some doubt upon this proposition because that case concerned a creditor's request for possession that the court refused to grant.
As previously discussed, however, debtors and creditors both will suffer if
the courts view Reeves as authority that the Gurwitch challenge is relevant when the creditor seeks judicial assistance to obtain possession of
collateral in order to pursue customary nonjudicial foreclosure rights.
Fortunately, the facts in Reeves arguably permit distinguishing the case
as one in which the creditor traditionally and customarily would have
needed judicial assistance to foreclose against the collateral, apparently
unendorsed shares of stock, even if the creditor was given possession." If
gled this far should be rewarded, not asked to endure more.
39. See supra note 38, para. two.
40. 247 Ga. 431, 276 S.E.2d 622 (1981). In Hubbard, the court held that the creditor
seeking a deficiency judgment following a U.C.C. nonjudicial foreclosure sale must overcome
a presumption that the value of the collateral sold equals the debt. What happens to this
presumption if the challenge to deficiency rights arises after the sale of the first of many
pieces of collateral securing the same debt? The presumption in Hubbard seems to imply
that all of the collateral has been sold.
41. 254 Ga. at 615-16, 331 S.E.2d at 591-92. The collateral at issue in Reeves was shares
of stock, apparently of a closely held corporation. Although the bank had a written hypothecation agreement, it must have ignored standard commercial practice, for it failed to acquire
control of the shares before extending consideration. Furthermore, the court did not indicate that the shares were endorsed or that the bank had a power of attorney. Thus, even if
the court had granted the bank's request for possession, it is unlikely that the bank could
have effectively foreclosed against the shares without additional, affirmative assistance from
the court or from the guarantors in the form of their endorsements. Thus, by reasonable
inferences from the facts as stated in the court's decision, one might distinguish Reeves
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the courts cannot interpret Reeves in this manner, hopefully they will
limit it in other ways. Read or limited as suggested, Reeves should not
have deleterious effects upon financing, but creditors will have heard the
court's essential message: Whether the creditor is proceeding in personam
or merely against collateral, regardless of whether the defendant-owner is
the primary obligor, the creditor who has conducted nonjudicial sales in
violation of section 9-504(3) will be denied collection rights that traditionally and customarily require judicial assistance.
Again, these are mere thoughts for the future development of Georgia
law in light of the broad language used in the Reeves decision concerning
the U.C.C. foreclosure rights of owners of collateral. Only time will tell
whether these ideas hit the mark. Meanwhile, creditors must deal with
the uncertainty that Reeves has added to the nonjudicial foreclosure pitfalls Gurwitch and Hubbard present. Some might deem it appropriate to
obtain a general judgment before exercising self-help foreclosure rights,
that is, to sue before selling. 4 2 Of course, the definition of 'deficiency'
adopted by the court in Reeves is sufficiently broad to eliminate the advantages of this tactic. Creditors also will consider employing the tactics
illustrated above as reasons for the courts to limit the potential scope of
Reeves. 43 All creditors should be concerned, however, even those who
presently believe they have some protection against the section 9-504(3)
problems raised by Barbree and Reeves because their loan documents
contain thorough waiver language.
In the past, predefault waivers of section 9-504(3) rights were effective
so long as the 'debtor' was not the primary obligor. 44 During the survey
period, however, the Georgia Supreme Court in Branan v. Equico Lessors, Inc.'4 expanded the class that is protected against many predefault
waivers to include guarantors. Just as the Barbree decision foreshadowed
the outcome in Reeves, creditors should expect that the rule in Branan
will not be limited to guarantors, but will render predefault waivers ineffective with respect to any individual or entity that might be held liable
for a deficiency. Of course, as the court noted in Branan,the U.C.C. does
permit the predefault agreement between the parties to specify the standards that will govern the creditor's compliance with section 9-504(3) "if

from the usual case in which the creditor needs nothing more than possession in order to
effectively exercise traditional and customary nonjudicial foreclosure rights.
42. The possible advantages of this tactic were reviewed in last year's survey article. See
Marshall, Commercial Law, Annual Survey of GeorgiaLaw, 37 MERcER L. REv. 139, 139-44
(1985).
43. See supra notes 30-36 and acompanying text.
44. Compare Ennis v. Atlas Finance Co., 120 Ga. App. 849, 172 S.E.2d 482 (1969) with
Bennett v. Union Nat'l Bank & Trust Co., 169 Ga. App. 904, 315 S.E.2d 431 (1984).
45. 255 Ga. 718, 342 S.E.2d 671 (1986).

MERCER LAW REVIEW

[Vol. 38

such standards are not manifestly unreasonable." ' Creditors worried
about increased exposure to section 9-504(3) problems because of the
court's decisions in Barbree, Reeves, and Branan should certainly be interested in protective predefault agreements meeting the "not manifestly
unreasonable 47 test and, consequently, should take note of the survey
period decision. by a panel of the court of appeals in Walker v. Modnar
8
4

Corp.

Although the documents at issue in Walker purportedly created a lease
agreement, the court assumed for the sake of argument that a U.C.C. secured transaction was presented.4' The court consequently viewed the
two appellants as individual guarantors of a purchase money corporate
debt secured by seven minibuses and appellee as a secured creditor seeking a deficiency judgment against the guarantors following nonjudicial
foreclosure sales of the collateral. The initial, predefault agreement between the parties required the creditor to notify the debtor corporation of
the highest wholesale offer received by the creditor following repossession. The debtor corporation then had a choice between accepting the
offer or conducting its own sale of the vehicle.50 The court stated that this
predefault agreement establishing standards for creditor compliance with
obligations under section 9-504(3) was not "manifestly unreasonable." '
The court then concluded that the parties' predefault agreement governed the creditor's compliance with section 9-504(3)52 and further concluded that the creditor was not entitled to summary judgment because it
presented no evidence that it had given the debtor the required notice.5 3
The decision in Walker provides support for the contention that a low
price obtained on foreclosure could be deemed commercially reasonable if
the debtor executes appropriate predefault agreements and later effectively approves the sale price by not exercising an option to take over the
sale process. It is important to recognize, however, that only dictum in
Walker supports this proposition. Under the facts recited in the decision,
the guarantors were not challenging the adequacy of the foreclosure price
obtained by the creditor, but merely were asserting that the debtor corporation had not been given the notice called for in the parties' predefault
agreement. The reasonableness of the agreement probably went unchal46.
47.
48.
49.

Id. at 721, 342 S.E.2d at 673-74; O.C.G.A. § 11-9-501(3) (1982).
O.C.G.A. § 11-9-501(3) (1982).
178 Ga. App. 374, 343 S.E.2d 148 (1986).
Id. at 374-75, 343 S.E.2d at 150.

50. Id.
51.
limits
52.
53.

Id. at 375, 343 S.E.2d at 150. Presumably, the court also would approve reasonable
on the time given the debtor to sell if the debtor exercises that option.
Id. at 375-76, 343 S.E.2d at 150.
Id.
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lenged because, on that issue, the parties certainly occupied abnormal positions. Enforcing the predefault agreement furthered the debtors' case in
Walker. The opposite is true in the usual situation. Consequently, a court
could read the decision narrowly as holding only that a creditor must
comply with the reasonable foreclosure procedures that it has agreed to
before default. Whether the same predefault agreement also could limit
the debtors' rights, particularly in a consumer case in which the foreclosure price is quite low, was not at issue and not ruled upon.
Despite its limited precedential weight, however, the decision in
Walker suggests a predefault agreement that might be approved by the
courts and that should be quite attractive to some creditors. An agreement like the one in Walker effectively requires the debtor to raise commercial reasonableness objections before the creditor's right to a deficiency is at substantial risk, that is, before the creditor consummates a
foreclosure sale. Not only does this timing greatly lessen the creditor's
risk, but in addition, debtors are less likely to complain of the sale price
at this point than when they are called upon to answer a creditor's suit
for a deficiency. To begin with, responding to the complaint for a deficiency is more likely to involve a lawyer. Secondly, disputing the question
of commercial reasonableness during a suit to collect a deficiency could
avoid altogether the obligation to pay a deficiency whereas the debtor's
reward for complaining prior to the sale may be no more than securing a
few additional dollars while interest expense continues to mount because
of further foreclosure delays.
This timing function is clearly the most attractive aspect of a Walker
agreement. Particularly in a consumer setting, creditors designing such
provisions for their loan documents should minimize all other attempts to
affect or diminish the debtor's foreclosure rights, thus maximizing the
likelihood of court approval of the agreement as not 'manifestly unreasonable.' To be doubly safe, the predefault agreement that establishes the
foreclosure procedure should take into account the law allowing
postdefault waivers; that is, the procedures agreed to during the
predefault period should contemplate, in essence, acts amounting to a
postdefault waiver. With respect to the agreement reviewed in the
Walker decision, the debtor's failure to exercise its option following notice of the proposed foreclosure price was, perhaps, a valid postdefault
waiver of any right to insist upon a higher price. Of course, in a consumer
case, the court should conclude that the waiver contemplated by the
Walker agreement is not sufficiently voluntary because typical consumers
would be hesitant to voice dissatisfaction with a proposed foreclosure if
doing so means they must attempt to sell the collateral themselves.

MERCER LAW REVIEW

[Vol. 38

II. MISCELLANEOUS

A.

Damages for Wrongful Dishonor

The check in Green Property Corp. v. O'Callaghan, Saunders &
Strum" was for nearly a quarter of a million dollars and was drawn in
favor of a Georgia corporation with Japanese principals. The check was
deposited in a Japanese bank and mistakenly dishonored after proper
presentment to the drawee bank, National Bank of Georgia. When notified of the dishonor, the Georgia drawer contacted the National Bank of
Georgia, determined that the dishonor was inadvertent, and asked that
the Japanese holder resubmit the5 check. The Georgia bank then paid the
check when it was resubmitted.§
Meanwhile, however, the dollar's strength versus the yen apparently
had declined. Besides the loss of interest earnings that would otherwise
have accrued, the delay allegedly cost the Japanese holder nearly $40,000
because of the difference in the exchange rate. Through their Georgia corporation, the Japanese principals sued both the Georgia drawer and the
Georgia bank for wrongful dishonor. A Georgia trial court granted summary judgment in favor of the Georgia defendants, and the court of appeals affirmed."
Now this might seem like a bit of 'home cookin' to the uninitiated, but
precedent from Georgia and elsewhere firmly supports it. The Georgia
drawer clearly complied with its contractual obligations under the
U.C.C. 57 and, therefore, was not negligent according to the court." Con-

cerning the bank, the modern-day inability of personal check holders to
collect damages from banks for wrongful dishonor is well established.9
With respect to the claim against the Georgia bank, the appellate court in
54. 177 Ga. App. 686, 340 S.E.2d 652 (1986).
55. Id. at 686, 340 S.E.2d at 653.
56. Id. '
57. O.C.G.A. § 11-1-102 (1982). Unless varied by the specific contract or custom of the
parties, the U.C.C. governs the contractual understandings underlying negotiable instruments. The U.C.C. ordinarily obligates the drawer of a negotiable instrument to pay upon
notice of wrongful dishonor. O.C.G.A. § 11-3-413(2) (1982). By implication, then, the
drawer's obligation to pay does not arise before notice of dishonor. Once the notifying party
gives such notice, presumably the drawer has a reasonable time to pay. Arranging to have
the instrument honored upon representment seems a prompt and acceptable means for assuring payment and, hence, for complying with the drawer's contractual obligations regarding wrongful dishonor.
58. 177 Ga. App. at 687, 340 S.E.2d at 654.
59. See, e.g., Stewart v. Citizens & Southern Nat'l Bank, 138 Ga. App. 209, 225 S.E.2d
761 (1976). For a thorough review of non-Georgia authority, see Sabbath, Drawee Bank's
Liability for Wrongful Dishonor: A ProposedCheckholder Cause of Action, 58 ST. JOHN'S L.
REv. 318 (1984).
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Green Property Corp. first noted the U.C.C. provision in the Georgia
Code that the "drawee is not liable on the instrument until he accepts
'
it."
The court then rebuffed the holder's contention that a negligence
theory would support the bank's liability." According to the court, the
bank owed no duty to the holder.6 2 Other courts have reached the same
conclusion relying upon additional sections of the U.C.C. 3
Professor Michael D. Sabbath" recently argued for bank liability on
facts similar to those in Green PropertyCorp.6 While Sabbath's analysis
is far too detailed to summarize here, a quote from the conclusion of his
article captures its flavor:
Recent developments in contract and tort law, particularly the latter,
provide a theoretical framework for imposing liability on negligent
banks. Moreover, the banking industry can handle the slight additional
burden such liability would impose upon it. Just as there has been a
growing recognition that professionals such as lawyers, accountants, and
architects should no longer be insulated from liability for their negligence or breach of contract when certain foreseeable third parties are
injured, so must courts break with the past and recognize that a bank's
improper actions in dishonoring a check may injure a foreseeable third
party. In seeking relief, such an injured party should be permitted to
look to the bank that caused the injury."
Although damages due to a change in the exchange rate or the loss of a
particular investment opportunity might not be reasonably foreseeable in
the typical case and, hence, one could consider them too remote, any
banker would agree that loss of reasonable investment earnings is a foreseeable consequence resulting from a wrongful dishonor. Perhaps in the
future a Georgia court will rule that such damages are collectible under
one of Sabbath's approaches. For now, however, the conventional wisdom
of the commercial lawyer remains unchanged: the holder of a check
drawn on a Georgia bank who wishes the bank to be responsible for
prompt payment should seek a direct agreement with the bank.6 7
60. 177 Ga. App. at 687, 340 S.E.2d at 653 (quoting O.C.G.A. § 11-3-409(1) (1982)).
61. Id., 340 S.E.2d at 654.

62. Id.
63. See Sabbath, supra note 59, at 333-35.
64. Professor of Law, Walter F. George School of Law, Mercer University. University of
Wisconsin (B.A., 1972); Emory University (J.D., 1975). Member, State Bar of Georgia.
65. Sabbath, supra note 59.

66. Id. at 353.
67. The payee could require a bank, cashier's, or certified check, or insist that the personal check of the drawer be accepted by the bank. A more cumbersome approach would
include obtaining a contractual agreement from the bank to accept the check upon presentment. Some courts have even enforced oral contracts to that effect. Compare W.B. Farms v.
Fremont Nat'l Bank & Trust Co., 756 F.2d 663 (8th Cir. 1985) with Galaxy Boat Mfg. Co. v.
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Requisites for Effective Financing Statements

The 1986 session of the Georgia General Assembly partially responded
to criticism of legislation effective July 1, 1985,68 concerning the requirements for effective financing and continuation statements." The amendments legislated in 1985 required that all financing and continuation
statements include the maturity date of the secured obligation or state
that the obligation is not subject to a maturity date.7 0 In addition, the
1985 amendments essentially provided that the effectiveness of financing
statements and continuation statements would lapse five years after filing
or twenty days after the stated maturity date, whichever date is earliest.7
Legislation effective March 26, 1986, severely limits the application of
the 1985 amendments.7 2 The maturity date requirements now apply only
"where both (i) the collateral described consists only of consumer goods
as defined in Code Section 11-9-109 and (ii) the secured obligation is originally $5,000 or less . . . . , This portion of the new legislation is retroactive to July 1, 1985 .' Unfortunately, the 1986 legislation does not clarify the continued effectiveness of financing statements following the
debtor's default on the underlying obligation.
Most loans permit acceleration and maturity upon default. The maturity date requirement focuses upon the stated maturity date and not upon
actual maturity.7 5 A literal reading of the code reveals that statements
which must show a maturity date remain effective despite default and
actual maturity until twenty days after the stated maturity date or five
years following the filing, whichever date is earliest.7 Continuing to read
the code literally, however, suggests absurd conclusions regarding the efEast End State Bank, 641 S.W.2d 584 (Tex.Ct. App. 1982).
68. O.C.G.A. §§ 11-9-402, -403 (Supp. 1985) (amended 1986). The 1985 law received extensive criticism. See, e.g., Carson, Conrad & Dobbs, H.R. 712: New Requirements for Financing and Continuation Statements Filed in Georgia, 22 GA.ST. B.J. 6 (1985).
69. O.C.G.A. § 11-9-302 (1982). U.C.C. creditors typically perfect their security interests
by filing properly executed financing statements. Financing statements are effective for no
more than five years unless the secured creditor files a continuation statement. Id. § 11-9403(2) (Supp. 1985) (amended 1986).
70. Id. § 11.9-403(2) (Supp. 1985) (amended 1986).
71. Id. This summary comports with the common usage of commercial lawyers, but theoretically is inaccurate in so far as it suggests that the continuation statement does more than
continue the effectiveness of the original financing statement.
72. Id. §§ 11-9-402, -403 (Supp. 1986).
73. Id. § 11-9-402(1). O.C.G.A. § 11-9-109(1) (1982) defines consumer goods as those
"used or bought for use primarily for personal, family, or household purposes." Id.
74. Act of March 26, 1986, No. 1261, 1986 Ga. Laws 357. See Editor's Note following
O.C.G.A. § 11-9-402 (Supp. 1986).
75. O.C.G.A. § 11-9-402(1) (Supp. 1986).
76. Id. § 11-9-403(2).

19861

COMMERCIAL LAW

fectiveness of continuation statements filed with respect to loans that are
mature and in default. 7" Surely the legislature did not intent to limit the

effectiveness of such continuation statements to, at most, twenty days. In
such a situation, the creditor has little choice but to rely upon the good
sense of Georgia courts and to indicate truthfully that the loan is mature
and in default.
C. Purchaser's Use of Goods After Rejection or Revocation
In W. M. Hobbs, Ltd. v. Accusystems of Georgia, Inc.,7 8 the purchaser
of a copying machine notified the seller that it was revoking its acceptance of the machine pursuant to U.C.C. section 2-608.7 When the seller
refused to accept return of the machine, the purchaser continued using it
and brought suit seeking, in the alternative, return of the purchase price
or damages for breach of warranty. The purchaser also continued using
the machine while the suit was pending. According to the purchaser, it
continued using the machine following its unsuccessful attempt to return
it because it was "more efficient. . . to use it than not to use it because
[we needed] a copier. '' ss The trial court allowed the seller to file a counterclaim seeking rent for the purchaser's continued use following the alleged revocation of acceptance. The trial court never reached the merits
of this counterclaim, however, for it granted summary judgment against
the purchaser on its claim for return of the purchase price.
Citing another survey period decision concerning continued use following acceptance, Griffith v. Stovall Tire & Marine, Inc.,81 the appellate
court in the W. M. Hobbs decision affirmed the trial court's grant of summary judgment. 2 The court concluded as a matter of law that the purchaser's explanation concerning the reason for its continued use was insufficient to rebut the prima facie showing that its continued use
amounted to a reacceptance of the copy machine, thus nullifying any allegedly effective rejection of acceptance.3
The courts should interpret the Hobbs decision as a case in which the
purchaser did not present adequate proof concerning the usual financial
77. Id. § 11-9-403(3). Literal reading of the code would limit the effectivenesz of such
financing statements to, at most, twenty days because twenty days following filing would be
the latest possible specified 'maturity date' and since the code cuts off effectiveness upon
the earlier of five years following filing or twenty days following the specified 'maturity
date.' Id.
78. 177 Ga. App. 432, 339 S.E.2d 646 (1986).
79. O.C.G.A. § 11-2-608 (1982).
80. 177 Ga. App. at 433, 339 S.E.2d at 647.
81. 174 Ga. App. 137, 329 S.E.2d 234 (1985).
82. 177 Ga. App. at 432-33, 339 S.E.2d at 647.
83. Id. at 433, 339 S.E.2d at 647.
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dilemma imposed upon a purchaser by a seller's refusal to acknowledge
the effectiveness of the purchaser's attempt to revoke acceptance. Until a
court definitively rules, the purchaser cannot be confident of the rightfulness of the attempted revocation. If the revocation is proper, continued
use of the goods could nullify the revocation. On the other hand, if the
revocation is not proper, discontinuing use of the goods could result in
substantial, unrecoverable financial losses. In Hobbs, for example, discontinuing use probably would have necessitated acquisition of another copier through rental or outright purchase. In addition, the purchaser may
have incurred exceptional storage expenses for the original copier. If a
court ultimately deemed the revocation to be ineffective, then the purchaser would have incurred unrecoverable financial losses for its good
faith attempt to preserve its right to revoke acceptance, losses due to the
unnecessary rental or purchase of the second copier, and storage of the
first copier.
For understandable policy reasons, courts are reluctant to encourage
rejection of goods or revocation of goods previously accepted. In many
instances, the harm done to a seller forced to accept the return of used or
specialty goods will greatly exceed the actual damage to a purchaser
forced to retain the goods. The courts should address this concern forthrightly by limiting the circumstances in which rejections or revocations of
acceptance are deemed rightful. Assuming the purchaser can establish the
rightfulness of an attempt to reject or revoke, however, courts should be
understanding of the dilemma faced by the purchaser when the seller
wrongfully refuses to reaccept the goods and denies the propriety of the
purchaser's revocation or rejection. If the purchaser would incur substantial, unrecoverable financial losses by never using&I or discontinuing use
in order to preserve the right to reject or revoke, then the court should
not find continued use to be a waiver as a matter of law. In general, a jury
should decide whether the use or continued use was reasonable under all
of the circumstances, including the financial dilemma presented by never
usingas or discontinuing use in order to protect a contested and uncertain
right. Any other rule inappropriately encourages sellers wrongfully to
deny the purchaser's right to reject or revoke because the seller is aware
84. Presumably the purchaser has not used the goods prior to the typical attempt to
reject acceptance. Consequently, if the seller wrongfully denies a purchaser's right to reject,
the buyer's dilemma is whether to use the goods at all rather than continuing to use the

goods.
85. Of course, if the purchaser has not yet used the goods, then beginning use often will
have a greater adverse impact upon the seller than merely continuing use that has already
begun. The court should authorize the jury to take this factor into account in deciding the
reasonableness of the purchaser's use of new goods following the seller's wrongful refusal to
accept redelivery of rejected goods.

19861

COMMERCIAL LAW

of the dilemma such a denial may cause the purchaser and of the likelihood of the purchaser's involuntary waiver. Permitting the seller to collect reasonable rental value of the goods during the time of the purchaser's use adequately protects the seller's interests in the goods when
the seller wrongfully refuses return of the goods.
In addition to the preceding argument, some precedent supports the
conclusion that the courts should take the purchaser's financial dilemma
into account in deciding whether the purchaser has waived his rights to
reject or to revoke by use of the goods following the seller's refusal to
accept redelivery. 86 As noted, courts may distinguish the decision in
Hobbs as an instance in which the purchaser did not present adequate
proof of its financial dilemma or hardship.
D. Attorneys Fees
In David v. ITT Diversified Credit Corp.,8 7 as part of the original consideration for the extension of credit to the corporate debtor to enable it
to purchase certain collateral, the manufacturer of the collateral agreed to
repurchase the collateral upon the creditor's request should the debtor
default. Following default, the creditor took possession of the collateral
and sent the corporate debtor a letter demanding attorney's fees and calling for payment of the outstanding debt of $111,334.75 within ten days,
failing which, the creditor would add fifteen percent attorney's fees to the
debt. The letter also notified the corporate debtor of a proposed private
foreclosure sale that eventually did take place, the purchaser being the
manufacturer of the collateral. Apparently the resale of the collateral to
the manufacturer brought $4,386.05 less than the balance due on the debt
without including fifteen percent attorney's fees of $16,700.21. The trial
court entered summary judgment for both of these sums against the guarantors of the corporate debt. As if this were not enough, the trial court
also held defendants in contempt, apparently for presenting an overly
technical defense."8
86. See, e.g., Johannsen v. Minnesota Valley Ford Tractor Co., 304 N.W.2d 654 (Minn.
1981).
87. 174 Ga. App. 910, 332 S.E.2d 8 (1985).
88. Id. at 910-11, 332 S.E.2d at 9-10. Perhaps anticipating, in part, the supreme court's
decision in Reeves v. Habersham Bank, the guarantors averred that they had not received
'proper notice' of the proposed foreclosure sale. It seems they sought to draw a fine line
between receiving notice specifically addressed to the debtor-corporation and receiving notice specifically addressed to them. As principals of the debtor-corporation, they had received the former, but not the latter. Consequently, they submitted affidavits denying receipt of 'proper notice.' Such quibbling apparently infuriated the trial court, however,
because the appellate opinion indicates that the court held the guarantors in contempt for
"'filing false affidavits made in bad faith and solely for the purpose of delay.'" Id. at 911,
332 S.E.2d at 10.
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The court of appeals in its review of the David decision partially reversed the trial court's judgment." The appellate court found the award
of attorney's fees to have been calculated on the wrong balance.' 0 The
court concluded that because the manufacturer had repurchased the collateral at the foreclosure sale pursuant to the earlier agreement, the portion of the debt represented by the resale price had not been collected
"'by or through an attorney after maturity' " ' within the meaning of the
Georgia statute.'2 Debtors and creditors should consider to what extent
other predefault means of assuring repayment may diminish the creditor's attorney's fee entitlement. For example, does a principled difference
exist between David and cases in which the creditor satisfies part or all of
the debt by asserting rights under a predefault guaranty agreement?
E.

Foreclosing Cross-CollateralizedDebts

It only seems fitting that this year's commercial law survey article begin and end with discussions concerning the court's decision in Reeves."
The initial discussion assumed a simplified version of the facts, that is,
that the personal promises and the collateral of both the primary obligor
and the guarantors secured only one loan from the creditor. 4 In actuality,
however, two loans were at issue, the first for $200,000 and the second for
$35,000. The primary obligor's note and security agreement was the only
consideration received for the first loan. That security agreement included language that "it covered the $200,000 note and 'all other obligations of the undersigned to the secured party, however created, arising or
evidenced.' ,5 In exchange for the second loan, the lender received the
note of the primary obligor along with the written promises of two guarantors stating that they "unconditionally guaranteed the payment of the
$35,000 note." 6 The lender also obtained additional collateral from the
guarantors and, although the guarantors' personal promises were limited
to the second note alone, the guarantors' collateral protected both loans.
Following default, the creditor foreclosed against the primary obligor's

The guarantors in Reeves tried to draw a virtually identical distinction concerning the
receipt of proper notice. 254 Ga. at 623, 331 S.E.2d at 596. The supreme court readily rebuffed their attempt, but did not suggest that the guarantors were in contempt for trying. Id.
89. 174 Ga. App. at 912, 332 S.E.2d at 10-11.

90. Id.
91.
92.

Id.
O.C.G.A. § 13-1-11 (1982).

93.
94.
95.

254 Ga. 615, 331 S.E.2d 589 (1985); see supra notes 1-43 and accompanying text.
See supra notes 5-8 and accompanying text.
254 Ga. at 615, 331 S.E.2d at 591.

96. Id.

19861

COMMERCIAL LAW

collateral pursuant to U.C.C. section 9-504. 9 7 The proceeds of the sale
were insufficient to satisfy the first loan, let alone both. The creditor then
sought satisfaction from the guarantors. In response to the creditor's demands, the guarantors alleged that the creditor's foreclosure sale had
been conducted without proper notice and in a commercially unreasonable fashion. The guarantors also contended that, in conducting the sale,
the creditor was attempting to satisfy the outstanding balance of both
loans by exercising its rights under a future advances clause in its initial
security agreement with the primary obligor. Consequently, the guarantors argued that both they and their collateral were relieved from any
further obligation to the creditor since the 'deficiency' following foreclosure was the combined amount remaining on both loans. As a fallback
position, the guarantors argued that the 'deficiency' following the foreclosure sale was at least the balance outstanding on the first note and, as a
result, the creditor lost the right to collect this balance from the guarantors' collateral. Because the guarantors were not personally obligated on
the first loan, they did not need to contend also that they were released
from in personam liability on this loan.28
In response to these facts and arguments, the supreme court ruled that
if the creditor was exercising rights under a future advances clause when
it foreclosed against the primary obligor's collateral, and the foreclosure
violated the guarantors' rights under section 9-504(3), the creditor lost its
right to proceed against the guarantors or their collateral to satisfy the
balance remaining on either or both of the loans.9 Alternatively, if the
creditor did not enjoy future advances rights or did not exercise those
rights, a foreclosure violating section 9-504(3) excused the guarantors
only from obligations on the first loan, not the second. 10 0
This pronouncement concerning the exercise of future advances rights
seems applicable to all 'debtors' who might be held liable for a deficiency
either in personam or as owners of additional collateral, including the primary obligor. Assume a default and U.C.C. foreclosure concerning two
cross-collateralized loans between a single debtor and creditor. If the
cross-collateralization arose from separate security agreements, the first
including a future advances clause, and the second an existing indebtedness clause, the decision in Reeves apparently is authority that the creditor may pursue collection of the second loan after violating section 9504(3) in foreclosing against the collateral securing the first loan so long
as the creditor had not exercised its rights under the future advances
clause. A similar conclusion seems warranted if the creditor violated sec97.
98.
99.
100.

O.C.G.A. § 11-9-504 (1982).
254 Ga. at 618, 331 S.E.2d at 593.
Id. at 620, 331 S.E.2d at 594.
Id.
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tion 9-504(3) in first pursuing the second loan so long as the creditor had
not exercised its rights under the existing indebtedness clause. In most
cases, whether the creditor intended to exercise either of these rights
should be indicated by the loan description and the amount demanded in
the creditor's written demand or notice to the debtor.
Of course, cross-collateralization often arises as a result of a single security agreement that includes future advances and after-acquired property clauses. It seems less clear how the decision in Reeves will affect foreclosures under this type of cross-collateralization. Can foreclosure of one
loan effectively be separated from another when the creditor's rights to
all of the collateral stem from a single security agreement? Until the
ramifications of Reeves are clearer, creditors might be well advised to
avoid this type of cross-collateralization agreement. Separate security
agreements with discreet future advances and existing indebtedness
clauses seem preferable for the time being. The effect of this type of
cross-collateralization arrangement seems more certain in light of the
court's discussion in Reeves.
Finally, if the court's decision in Reeves is not somehow limited as already suggested,101 it seems only a matter of time before a court is asked
to decide the rights of a cautious cross-collateralized creditor who pursues
separate collections resulting in excess foreclosure proceeds on one or
more loans and a shortfall on others. To what extent, if at all, does the
creditor's security interest survive the separate foreclosure proceedings
and attach to the excess proceeds? Can the creditor exercise rights
against the excess proceeds under an appropriate cross-collateralization
clause? If so, should not the creditor always avoid exercising cross-collateralization rights as part of the initial foreclosure process? If not, then
does the cross-collateralized creditor holding excess proceeds enjoy a selfhelp right in the nature of set off? If so, then should the creditor only
exercise cross-collateralization rights in the initial foreclosure process if
junior lienholders could prime the right of set off or if the prospect of the
debtor's bankruptcy suggests problems for the right of set off?. "I

101.
102.

See supra notes 40-42 and accompanying text.
See 11 U.S.C. § 553 (1982) (concerning the right of set off and bankruptcy).

