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I.

INTRODUCTION

In every corporation, numerous dynamics are at work between shareholders, directors, and officers. Each individual in a corporation will be
confronted by these dynamics as he or she maneuvers to increase or effect
his or her investment in or control of the corporation. As a result,
problems arise between shareholders and directors and officers; between
shareholders, particularly minority shareholders and majority shareholders; and between directors and officers. The Georgia Business Corporation
Code (the Code)' establishes normative standards for corporate governance that will be referred to throughout this Article.
This Article will focus on the dynamics between majority and minority
* Partner in the firm of Harkleroad & Hardy, Atlanta, Georgia. Marietta College (B.A.,
1972); University of Toledo College of Law (J.D., 1975); New York University School of Law
(LL.M., Corporate and Securities Law, 1976). Editor, University of Toledo Law Review,
(1974-1975). Member, State Bars of New York, Washington D.C., & Georgia.
** Associate in the firm of Harkleroad & Hardy, Atlanta, Georgia. Furman University
(B.A., 1979); Mercer University (J.D., 1982). Member, Mercer Law Review (1980-1982);
Lead Articles II Editor (1981-1982). Member, State Bar of Georgia.
The authors wish to express their appreciation to Steven C. Evans, senior law student at
Mercer University, Macon, Georgia. His assistance was very helpful in the preparation of
this Article.
1. O.C.G.A. §§ 14-2-1 to -411 (Michie 1982 & Supp. 1985).

MERCER LAW REVIEW

[Vol. 37

shareholders; between shareholders and directors and officers; and between directors and officers. It will survey the problems that result from
the interplay of these dynamics, as well as suggest certain solutions in
light of Georgia law, including both statutory and case law. It will examine methods for changing the dynamics provided for by the Code and
by Georgia case law. In certain cases, analogies from the law of other
states also will be drawn because of the lack of depth of Georgia's statutory provisions and the sparsity of relevant Georgia case law. Finally, the
Article includes commentary on Georgia law and, when appropriate, will
provide suggestions for improving that law.
Other laws, both federal and state, govern many of the situations addressed in this Article. In recent years, many aspects of corporate governance have been scrutinized under provisions of the federal securities laws,
particularly section 10(b) of the Securities Exchange Act of 1934, as
amended,' and rule 10b-53 promulgated by the Securities and Exchange
Commission under that Act. While practitioners in the area of corporate
governance should be familiar with these other applicable laws, the application of these laws is beyond the scope of this Article.
II.

A.

DYNAMICS AMONG SHAREHOLDERS

Shareholders'Meetings

At the core of corporate governance is the right of the shareholders of
the corporation to direct corporate activities. The shareholders are the
owners of the corporation. Generally, shareholders act through corporate
shareholder meetings. Pursuant to the Code, the affirmative vote of the
majority of the outstanding shares of a corporation represented at a
shareholders' meeting constitutes the act of the shareholders if a quorum
is present. 4 As a result, the majority shareholder or shareholders will control a corporation unless actions are taken to alter the normative standard of majority control. Methods that may be used under Georgia law to
effect the normative standard include proxies, voting trusts,
supermajority, superquorum, veto provisions, cumulative and class voting,
and shareholders' agreements.
In selecting one or more of these methods, it is important to consider
what is required in order to call a shareholders' meeting and under what
conditions the shareholders attending the meeting may act. For example,
pursuant to Official Code of Georgia Annotated section 14-2-112(c), spe2. Securities Exchange Act of 1934, Pub. L. No. 73-291 § 10b, 73 Stat. 881, 891 (codified
at 15 U.S.C. § 78 (1982)).
3. 17 C.F.R. § 240.10b-5 (1985).
4. O.C.G.A. § 14-2-116(b) (Michie 1982).
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cial meetings of shareholders may be called by the president, the chairman of the board of directors, the board of directors, or such other officers or persons as may be provided in the articles of incorporation or
bylaws of the corporation." Since minority shareholders do not elect or
control any of these designated groups or persons, it may be impossible
for minority shareholders to persuade these persons to convene a shareholders' meeting. The Code provides some protections for minority shareholders, as well as shareholders whose voting preference is in the minority
on a particular issue.
First, if the corporation should for any reason fail or refuse to hold the
annual shareholders' meeting on the date provided for in the bylaws of
the corporation or on the date provided for in section 14-2-112(b) of the
Code, or fail or refuse to hold the annual meeting within sixty days after
being requested by any shareholder, a shareholder may file a petition in
the superior court of the county where the registered office of the corporation is located requesting the court to order that a substitute annual
meeting be held. The superior court may then prescribe that a meeting
be held and may designate the time and place of the meeting.7 Next, special meetings of shareholders or a special meeting in lieu of the annual
meeting of the shareholders must be called by the corporation upon the
written request of the holders of not less than twenty-five percent of the
outstanding shares of the corporation entitled to vote in an election of
directors.$
In addition, even after a shareholders' meeting is convened, no action
may validly be taken without the presence of a quorum. As provided in
Official Code of Georgia Annotated section 14-2-116(a), a quorum consists
of a majority of the shares entitled to vote unless otherwise provided in
the articles of incorporation or bylaws. The quorum is not permitted,
however, to consist of less than one-third of the shares entitled to vote."0
It should be noted that this proviso in the Code limits the value provided
to minority shareholders by section 14-2-112(c) of the Code. While minority shareholders owning twenty-five percent or more of the shares of a
corporation may demand that a special shareholders' meeting be called,"
without additional shares these minority shareholders could take no valid
action at the meeting if additional shareholders refused to attend. 1
5.
6.
7.
8.
9.
10.
11.
12.

Id. § 14-2-112(c) (Michie 1982 & Supp. 1985).
Id. § 14-2-112(b) (Michie 1982 & Supp. 1985).
Id.
Id. § 14-2-112(c) (Michie 1982 & Supp. 1985).
Id. §§ 14-2-116(a), 14-2-146 (Michie 1982).
Id.
Id. § 14-2-112(c) (Michie 1982 & Supp. 1985).
Id. §§ 14-2-116(a), 14-2-146 (Michie 1982).
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B. Proxies
A proxy permits a shareholder to transfer his right to vote at a meeting
of shareholders to another person and to effect his relationship with other
shareholders. At common law, shareholders were not permitted to use
proxies unless permission was included in the articles of incorporation. In
Georgia, proxies are expressly permitted by Official Code of Georgia Annotated section 14-12-119, and proxies may be either revocable or
irrevocable."
A revocable proxy is valid for eleven months from the date of the proxy
unless another date is specified in the proxy. 14 It may be revoked at any
time by the grantor of the proxy and will be suspended, but not revoked,
if the 5grantor of the proxy attends the shareholders' meeting and elects to
vote."
An irrevocable proxy, however, can be held only by one of the following
or by their nominee: (a) A person holding a security interest in the
shares, including a pledge; (b) a person who has purchased or agreed to
purchase the shares; (c) a person designated by or under a shareholders'
agreement pursuant to Official Code of Georgia Annotated section 14-2120; (d) a creditor of the corporation whose credit to the corporation is in
consideration of the proxy; or (e) a corporate officer, if a proxy is required
by the employment contract.'6 An irrevocable proxy given to a creditor or
corporate officer as set forth above is automatically revoked by operation
of law three years after the date of the proxy or at the end of any time set
unless a new irrevocable
forth in the proxy, whichever time period is less,
7
proxy is executed to extend the time period.1
A revocable proxy may be given to anyone, but it clearly can neither
grant nor ensure an increase in voting strength to a shareholder for an
extended period of time, since it can be revoked at any time at the pleasure of the proxy grantor.'8 On the other hand, the irrevocable proxy may
have an extended life, but it may be held only by a limited group of persons.19 Corporate officers, directors, or shareholders who desire to effect
their voting strength may, under the Code, select only the corporate officers or persons named in the shareholders' agreements to hold irrevocable proxies. Without a shareholders' agreement, one shareholder may not
grant an irrevocable proxy to another shareholder.20 In a corporation
Id. § 14-2-119 (Michie 1982).
14. Id. § 14-2-119(b) (Michie 1982).
15. Id. § 14-2-119(c) (Michie 1982).
16. Id. § 14-2-119(g) (Michie 1982).
17. Id. § 14-2-119(h) (Michie 1982).
18. Id. § 14-2-119(b) (Michie 1982).
19. Id. § 14-2-119(g) to (h) (Michie 1982).
20. Id. § 14-2-119(g) (Michie 1982).
13.
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when the shareholders are either unwilling or unable to serve as officers of
the corporation, and when persons selected to be officers insist on receiving shares of stock in the corporation, obtaining an irrevocable proxy pursuant to a requirement in the employment agreement also could be very
useful. The irrevocable proxy granted in the employment agreement terminates automatically after three years unless it is renewed, regardless of
the employment term.21 It may be difficult to renew the proxy after the
officer has served the corporation for three years.
Proxies are important in the governance of corporations with a large
number of shareholders. The use of proxies is common, or even critical, to
actions proposed to be taken at shareholders' meetings of corporations
and is generally the basis for maintaining the power of corporate directors
and officers. Proxies are also the method through which take over battles
for these corporations are usually waged, or the policies or actions of
management taken to task, by concerted efforts on the part of shareholders' groups. Finally, proxies represent a potential for the exercise of control in the close corporation in those situations in which no one individual
enjoys a majority stock position. The Georgia law on proxies is very comprehensive and is fairly balanced concerning the rights and powers of the
majority and minority shareholders by the limitations set forth in the
Code regarding revocability and automatic termination.
C.

Voting Trusts

The use of voting trusts also gives minority shareholders an opportunity to effect their relationship with other shareholders and provides
stronger guarantees of representation in corporate decisions. Official Code
of Georgia Annotated section 14-2-121(a) provides that any number of
shareholders may create a voting trust for the purpose of conferring upon
the trustee(s) of the trust the right to vote or otherwise represent their
shares for a period not to exceed ten years, unless the grantors of the
trust renew the trust.2 2 Unless provided for in the trust agreement, the

trustee is entitled to vote as he or she decides. If the terms of the trust
agreement require that the trustee consult with the grantors of the trusts,
as in voting matters, the trust agreement must provide a mechanism for
resolving disputes.2 3 Shareholders electing to use a voting trust are advised to select carefully the trustee(s) even though the trustee has a fiduciary duty to the grantors and will be subject to the same standards as
trustees of other statutory trusts.
A voting trust is more advantageous than a group of proxies because it
21. Id. § 14-2-119(h) (Michie 1982).
22. Id. § 14-2-121(a) (Michie 1982).
23. Id.
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effectively guarantees that a particular group of shareholders will be uniformly coordinated through common voting of their shares, irrespective of
later disagreements between individual members of the group. A disagreement between the grantor of a proxy and the proxy holder, arising
after the granting of the proxy, could result in a revocation of the proxy.
The voting trust agreement, however, must specify the terms and conditions of the voting trust and must be deposited with the corporation in iti
registered office, where all of the shareholders have rights of inspection
4
with respect to the instrument.
The provisions of the Code governing voting trusts are very permissive.
These provisions permit voting trust agreements to contain any lawful
provisions not inconsistent with the purposes of the voting trust and do
not define 'lawful provisions.' They also do not provide a standard for
determining the object or purpose of the voting trust, or set forth the
powers and responsibilities of the trustee that should be stated in the
voting trust agreement.2 Further guidance also is lacking because there
are no Georgia appellate cases regarding voting trusts. Consequently,
Georgia courts are left with a duty to define the proper purposes and
proscribe any purposes that would constitute abuses of voting trusts. Voting trusts are probably of the greatest utility when no single individual
enjoys majority control and the trust is used by two or more individuals
who together constitute a majority.
D. Supermajority, Superquorum, and Veto Provisions
Supermajority, superquorum, and veto requirements may be used to effect the rights of minority shareholders. Pursuant to the Code,
supermajority and superquorum provisions may be enacted by a corporation so that more than a majority is required for shareholder action.2 6
Official Code of Georgia Annotated section 14-2-116(a) provides that a
majority of the shares entitled to vote at a meeting constitutes a quorum
at a meeting of shareholders, unless otherwise provided in the articles of
incorporation or in the bylaws adopted by the shareholders.2 7 Section 142-116(b) of the Code provides that when a quorum is present, the vote of
a majority of shares will be the act of the shareholders, unless the vote of
a greater number of voting by classes or series is required by the Code or
the articles of incorporation or bylaws.2 8 Further, the Code provides that

24.

Id.

25. J.

KAPLAN, KAPLAN'S NADLER GEORGIA CORPORATION LAW

O'Neal, Business Corporations,4 MERCER L. REv. 12, 16-17 (1952)).
26. O.C.G.A. § 14-2-116 (Michie 1982).
27. Id.
28. Id. § 14-2-116(b) (Michie 1982).

§ 11-12 (1979) (citing
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whenever the articles of incorporation or bylaws require a vote of greater
than a majority, the requirements as set forth in the articles of incorporation or the bylaws will control."
Supermajority provisions commonly relate to specific types of corporate
activities that can be used to the disadvantage of minority shareholders.
These activities include mergers, sale of substantially all assets, and
amendments to the articles of incorporation to create new classes or series
of stock or amendments affecting the rights and preferences of existing
stock. Supermajority requirements also may be made applicable to votes
by the board of directors with respect to certain bylaw and articles of
incorporation actions or actions to terminate the employment of an employee stockholder or other matters.
Supermajority and superquorum provisions generally provide minority
shareholders the greatest degree of protection against majority shareholders. Since supermajority and superquorum provisions may be implemented only through articles of incorporation and bylaws,80 it is unlikely
that minority shareholders in existing corporations that do not have
supermajority or superquorum provisions in their articles of incorporation
or bylaws will ever be able to add these provisions. Majority stockholders
are extremely likely to object to suggestions of supermajority provisions,
since a meaningful vote requirement will be viewed by the majority as a
potential restriction on their ability to undertake necessary business decisions. In addition, a supermajority provision may render the corporation
inflexible to changing conditions and increase the chance of a corporate
deadlock. 31 Consequently, a minority shareholder could use his power to
extort unfair concessions, although this has been tempered somewhat by
cases holding a minority shareholder liable for breach of fiduciary duty to
the majority shareholders when his or her power was used in an unreasonable manner.
In Smith v. Atlantic Properties,Inc.,32 for example, one of four shareholders, each of whom owned twenty-five percent of the corporation's
stock, refused to vote for dividends even though the corporation had accumulated an unreasonable amount of earnings. The court ordered a declaration of dividends in an action by the majority shareholders against
the minority shareholders for breach of fiduciary duty.3 While the Code
allows supermajority provisions, the Georgia courts should temper the minority shareholders' power in situations such as the one in Atlantic
Properties.

31.

Id. § 14-2-116(a) (Michie 1982).
Id. § 14-2-190(a) (Michie 1982).
F. O'NEAL, "SQUEEZE-OUTS" OF MINojrry

32.
33.

12 Mass. App. Ct. 201, 422 N.E.2d 798 (1981).
Id, at 204-05, 422 N.E.2d at 803.

29.
30.

SHAREHOLDERS § 8.09

(1975).
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While the use of supermajority provisions was intended to protect
rights of minority shareholders, majority shareholders may be able to
benefit from these provisions and frustrate the rights of the minority
shareholders. For example, when an extremely attractive offer to
purchase a corporation has been received, a control shareholder with
supermajority rights can block the acquisition for the purpose of continuing a remunerative position with the corporation. In these instances,
supermajority provisions should be strictly construed against the majority
shareholders in order to protect the interests of the minority
shareholders.
Veto provisions differ from supermajority provisions because veto provisions are not subject to vote.34 Veto provisions are preferable to
supermajority provisions in certain situations, since it may be easier to
obtain majority consent to a right of veto, which has the limited purpose
of protecting minority shareholders' rights, and that will not otherwise
affect the ability of the directors to vote in favor of desirable business
activities. Veto provisions usually are established by shareholder agreement and, under the Code, these agreements are initially limited to a
term of twenty years. 8 It is more difficult to establish veto provisions in
the articles of incorporation or the bylaws because of the generic nature
of these documents and the requirement of 'backstops'" to prevent later
change.
E.

Cumulative and Class Voting

Cumulative voting provisions are another mechanism that can, to an
extent, ensure minority shareholders greater representation in corporate
affairs. Cumulative voting entitles each share of voting stock to one vote
for each director to be elected. The use of cumulative voting is universally7
limited to voting for directors and may be used for no other purpose.
The Code provides that cumulative voting is allowed only if provided for
in the articles of incorporation.3
Cumulative voting will not allow minority shareholders to elect or control a majority of a board of directors, but it can guarantee representation
on the board to the minority. The minority board members will be privy
to discussions carried on in board meetings and will enjoy certain rights
concerning disclosure of information and involvement in the business affairs of the corporation. A cumulative voting provision in the articles of
34. See, F. O'NAL, supra note 31, § 8.08.
35. O.C.G.A. § 14-2-120(c) (Michie 1982).
36. See F. O'NEAL, supra note 31, § 8.08.
37. J. KAPLAN, supra note 25, § 11-10.
38. O.C.G.A. § 14-2-117(d) (Michie 1982 & Supp. 1985).
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incorporation may be of no value, however, since amendments to the articles of incorporation may be effected through a simple majority vote of
the shareholders. 39 As a result, a requirement for a supermajority shareholder vote to amend the requirement for cumulative voting and a guarantee that the number of directors will not be changed in a way that
eliminates or reduces a proportionate representation of the minority
shareholders also should be included in the articles of incorporation in
order to protect cumulative voting for the minority shareholders.
Class voting, which is permitted by the Code,'4 can be used effectively
to protect minority shareholders' interests. In framing distinctions of
class, it should be remembered that under the Code, new classes of stock
can be authorized by amendment to the articles of incorporation and,
under certain circumstances, the rights and preferences of a class can be
altered.' 1 Consequently, any class voting provisions again should be coupled with voting requirements that guarantee the desired results on a
long-term basis.
F. Shareholders' Agreements
Shareholders' agreements are another method of effecting the relationships among shareholders. The Code provides that two or more shareholders may agree in writing to vote their shares in a particular manner
or in accordance with a procedure established by agreement." A shareholders' agreement differs from a voting trust because the shareholders'
agreement creates a contractual obligation for a shareholder to vote his
stock in a certain manner or in accordance with an agreed upon procedure, whereas the voting trust transfers the power to vote from the grantors of the trust to the trustee. If a party to a shareholders' agreement fails
to vote as required, a contractual action for breach is created." In order
for a transferee of shares to be bound by an existing shareholders' agreement, the certificate representing the shares must contain a clear and
conspicuous legend that the shares are subject to the terms of the shareholders' agreement."
Shareholders' agreements are limited to a duration of twenty years as
opposed to the ten-year limitation for voting trusts." The Code allows a
subsequent agreement to renew the term, but the language is not as clear
39.
40.
41.
42.
43.
44.
45.

Id. § 14-2-191(b)(3) (Michie 1982).
Id. § 14-2-80 (Michie 1982).
Id. § 14-2-192 (Michie 1982).
Id. § 14-2-120 (Michie 1982).
English v. Rosenkrantz, 26 Ga. App. 234, 240, 105 S.E. 729, 732 (1921).
O.C.G.A. § 14-2-120(d) (Michie 1982).
Id. §§ 14-2-120(c), 14-2-121(a) (Michie 1982).
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as in the case of voting trusts.' The language, which allows any agreement to be renewed "at any time before the expiration, '47 arguably could
allow an agreement to renew in the future, so that the effective term
could be forty years or more.
Shareholders' agreements must establish in writing the manner of voting.48 The parties to shareholders' agreements must anticipate the circumstances in which the shares will be voted or must set out a particular
procedure for voting. This requirement will limit the usefulness of the
agreement if new matters, which were not anticipated, develop. As a result, shareholders' agreements are better suited to specific matters such
as maximum compensation to majority shareholders, guarantees of employment to minority shareholders, shareholder buy-out provisions, and
keyman insurance requirements.
Many shareholders' agreements contain provisions restricting the disposition of the stock held by the parties. A shareholders' agreement providing for stock transfer restrictions is valid for only twenty years, unless
4
renewed, whether or not a period is stated in the agreement. '
The desirability of shareholders' agreements is diminished because the
Code provides that the effect of any agreement is to relieve the directors
and impose upon the shareholders assenting thereto the liability for managerial acts or omissions that are imposed on directors by law to the extent that, and as long as, the discretion or powers of the board of directors, in its management of corporate affairs, are controlled by the
agreement." The imposition of liability is generally of little concern in a
closely-held corporation, since the principal stockholders of closely-held
corporations are usually also the directors.
G.

Stock Dispositions and Sale of Control

In the event that restrictions should be imposed on the disposition of
stock, the restrictions may be written into a corporation's articles of incorporation or bylaws as well as in shareholders' agreements as noted
above. Stock-transfer restrictions contained in the articles of incorporation or the bylaws are valid indefinitely, unless amended. This will enhance the perpetuation of the restrictions, but the inability of the shareholders to amend the articles of incorporation without a vote and without
a filing with the Secretary of State 1 may result in the restrictions becom46.
47.
48.
49.
50.
51.

Id.
Id.
Id.
Id.
Id.
Id.

§ 14-2-120(c) (Michie 1982).

§
§
§
§

14-2-120(a) (Michie 1982).
14-2-120(c) (Michie 1982).
14-2-120(b), (e) (Michie 1982).
14-2-194 (Michie 1982 & Supp. 1985).
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ing outdated in light of changes in corporate governance, and may result
in an impediment to corporate action.
Georgia courts will not find disposition restrictions to be an unreasonable alienation of property transfer rights if they serve a legitimate business purpose and are not otherwise unreasonable. s For example, a charter provision that "no holder of the common stock of the company shall
sell any part of his holdings until he has given sixty days' notice of his
desire to sell, to each holder of the common stock, and that any other
holder of such common stock shall have the right to buy said offering
within sixty days at the price offered by any other person," has been held
valid.53 The basis for such validity is that the charter is a contract between the corporation and the shareholders, and Georgia courts will enforce any reasonable contractual agreement."
In the absence of stock transfer restrictions, certain inequalities exist
between the sale of stock by a minority shareholder and the sale of stock
by a majority shareholder. When stock is sold by a majority shareholder,
control of the corporation may accompany the stock and result in a
higher selling price for the stock.
Commentators have developed two major theories in addressing the issue of sale of control. One theory is that control is a corporate asset and
that any additional purchase price paid for control should go to the corporation or to all of the shareholders pro rata." The other predominant
viewpoint is that when a controlling shareholder receives an offer to
purchase his or her interest, he or she should communicate the offer to
minority shareholders and they should be given an opportunity to deal on
an equal basis," or similarly, that one of the rights of a minority shareholder is to have the same opportunity to sell shares as does a majority
7
shareholder.'
Georgia has adopted a view similar to the latter viewpoint. In Comolli
v. Comolli, 8 the Georgia Supreme Court held that a corporation was re52. See Evans v. Dennis, 203 Ga. 232, 46 S.E.2d 122 (1948); Cothran v. Witham, 123 Ga.
190, 51 S.E. 285 (1905).
53. Johnson v. Tribune-Herald Co., 155 Ga. 204, 206, 116 S.E. 810, 811 (1923).
54. J. KAPLAN, supra note 25, § 6-5.
55. F. O'Neal, supra note 31, § 4.05 at 198-99 (1975) (citing A. BERLE & G. MEANs, THE
MODERN CORPORATION AND PRIVATE PROPERTY 244 (1932); Berle, "Control" in Corporation
Law, 58 COLUM. L. REv. 1212, 1220 (1958)). Other commentators do not agree that control is
a corporate asset. See Hill, The Sale of Controlling Shares, 70 HAiv. L. REv. 986, 1006-10,
1018 (1957); Note, Fiduciary Duties of Majority or Controlling Stockholders, 44 IowA L.
REv. 734, 744-45 (1959).
56. Jennings, Trading in Corporate Control, 44 CALIF. L. REv. 1, 31 (1956).
57. Andrews, The Stockholder's Right to Equal Opportunity in the Sale of Shares, 78
HAav. L. REv. 505, 506 (1985).
58. 241 Ga. 471, 246 S.E.2d 278 (1978).
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quired to purchase shares held by minority shareholders at the same price
and terms as those previously made to another shareholder when the
purchase of the other shareholder's stock was designed to prevent the majority from gaining control2* In Comolli, a brother, who was competing
with another brother for control of a corporation, purchased shares from
a deceased brother's widow, took control of the board of directors, and
had the board of directors approve a redemption by the corporation of
the remainder of the widow's stock, thereby effectively gaining complete
control of the corporation. 0 The Comofli case, however, does not address
the situation in which a majority shareholder has received an offer to
purchase his stock from an unrelated third party.
The equal shareholder opportunity viewpoint appears to be preferable
to the corporate asset viewpoint. If the power of control is viewed as a
distinct corporate asset, a subjective value would necessarily have to be
assigned to the power that would give rise to disagreements and litigation
as well as tax problems. When a third party is offering, in an arm's length
transaction, to purchase stock of a controlling shareholder, the application of the equal opportunity viewpoint also is difficult. The traditional
view is that a shareholder, even if a director or officer, may sell his or her
stock at the best price obtainable and has no obligation even to inform
minority shareholders of any of the terms of the sale."
A third alternative is to allow majority shareholders to receive more for
their shares than minority shareholders, and to impose a separate form of
protection for minority shareholders. This protection is based upon a theory of breach of fiduciary duty or breach of a duty to investigate potential
purchasers. In jurisdictions other than Georgia, directors and officers who
have sold controlling interests in corporations to outside parties have
been held liable to the corporation and minority shareholders when they
did not take reasonable measures to protect the corporation, its creditors,
and shareholders against fraud and misappropriation by the outside parties, or when they turn control of the corporation over to persons they
know intend to loot the corporation."
A New York case, for example, held that sellers who resigned their positions in the corporation were required to account for the premium they
59. Id. at 475, 246 S.E.2d at 281.
60. Id. at 471-73, 246 S.E.2d at 279-80.
61. F. O'NEAL, supra note 31, § 4.02 n.1 (citing Swirmey v. Keebler, 480 F.2d 573 (4th
Cir. 1973)); Roby v. Dunnett, 88 F.2d 68 (10th Cir. 1937) (majority shareholder has right to
sell shares on any terms without liability to minority shareholders unless he interferes with
or misleads minority shareholders in the exercise of their same rights); McDaniel v. Painter,
418 F.2d 545 (10th Cir. 1969).
62. See Bosworth v. Allen, 168 N.Y. 157, 61 N.E. 163 (1901); Dale v. Thomas H. Temple
Co., 160 Tenn. 689, 28 S.W.2d 344 (1948); Treadway Co. v. Care Corp., 490 F. Supp. 668
(S.D.N.Y. 1980).
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received when the sale was to people known to be irresponsible, even
though no looting occurred.03 Cases like this one indicate that the courts
that have considered this issue generally have held that control persons
who have sold their stock will be liable to the corporation and to the minority shareholders if they knew, or should have known, of the irresponsibility of the purchasers, or the likelihood that the purchaser would loot
the corporation.
H. Fiduciary Duties
Shareholders

of

Majority Shareholders

to

Minority

Each of the previously noted methods for effecting relationships among
shareholders is voluntary and represents an interaction of shareholders. It
is unlikely, however, that any of these methods will alter the balance of
power between minority shareholders and majority shareholders within
the corporation, or provide minority shareholders with control of the
corporation.
The final method of effecting relationships among shareholders discussed in this Article is involuntary and is derived from the fiduciary duties that majority shareholders owe to minority shareholders. While the
existence of these fiduciary duties has been recognized in a number of
jurisdictions, including Georgia, these duties represent a radical departure from the belief, held by many, that majority shareholders own the
corporation and may direct the actions of the corporation in any manner
they choose. These duties obligate majority shareholders to act in good
faith with respect to the corporation and to minority shareholders.
The primary case in Georgia recognizing these duties and applying
Georgia corporate law is Corbin v. Corbin," decided in 1977 by the Federal District Court for the Middle District of Georgia. In Corbin, a minority shareholder brought an action for injunctive relief because of misconduct by a majority shareholder. The majority shareholder in Corbin had
caused the corporation to pay exorbitant fringe benefits to him as an officer, thereby reducing the assets of the corporation." The court held that
this action by the majority shareholder lacked a legitimate corporate purpose and was a breach of the majority shareholder's fiduciary obligation
to deal fairly with the minority shareholder and, in addition, was a waste
of corporate assets."
63. Benson v. Braun, 141 N.Y.S.2d 286, aff'd, 286 N.Y. App. Div. 1098, 145 N.Y.S.2d 711
(1955).
64. 429 F. Supp. 276 (M.D. Ga. 1977).
65. Id. at 278-79.

66. Id.
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In Short v. McKinney, 7 the majority shareholder of a corporation allowed the corporation to default on the payment of a note owed to him
and then foreclosed on the assets securing the note, thereby rendering the
corporation insolvent. A minority shareholder brought suit against the
majority shareholder. The court of appeals held that when a director converts corporate assets, the corporation is directly injured, while the shareholders suffer only indirectly through a decrease in the book value of
their stock.08 The majority shareholder in Short owed a duty to the corporation not to act in a manner that would harm the corporation, and, as
a result, the appropriate cause of action would be for the corporation to
sue and recover its misappropriated assets, which in turn would remedy
the shareholder's indirect injury. 9 If the corporation was unwilling to sue,
the court said that a shareholder might institute a suit to enforce the
corporate cause of action through a shareholders' derivative suit as provided for in the Code. 0
The Georgia Supreme Court in Quinn v. CardiovascularPhysicians,
P.C." also addressed the duty of good faith owed by majority shareholders to minority shareholders. In Quinn, two shareholders voted to terminate the status of a third shareholder as an employee and officer of the
corporation and then transferred the bulk of the corporation's assets to
another corporation of which they were the sole shareholders. The court
noted that it is well-settled law that corporate actions which effect a radical change must be taken with scrupulous loyalty to the interest of minority shareholders. 72 In reversing the lower court's summary judgment, the
court held that it was for the jury to decide whether the transfer represented a violation of the duty of good faith to minority shareholders.73 It
is important to note that the court in this case held that directors and
officers owe a duty directly to the minority shareholders and not just to
the corporation.
It is clear from these cases, as well as the cases decided in other jurisdictions, that courts do not consider majority shareholders to be trustees
for minority shareholders. The courts have held, however, that the rights
of the majority shareholders to vote their stock as they wish and to control the corporation are subject to duties of good faith to the corporation
and to the other shareholders.
While it is important to recognize that fiduciary duties are imposed on

67. 111 Ga. App. 557, 142 S.E.2d 398 (1965).
68. Id. at 561, 142 S.E.2d at 401.

69. Id.
70.
71.
72.
73.

Id. (citing O.C.G.A. § 14-2-123 (Michie 1982)).
254 Ga. 216, 326 S.E.2d 460 (1985).
Id. at 217, 326 S.E.2d at 464.
Id. at 220, 326 S.E.2d at 465.
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majority shareholders, it may be that redress of grievances through the
courts is not a practical solution. The existence of these duties and the
fact that Georgia courts have recognized them, however, may cause majority shareholders to be more circumspect when dealing with the corporation and the minority shareholders.
III.

SHAREHOLDER, OFFICER, AND DIRECTOR DYNAMICS

Removal of Directors

A.

The most important control mechanism through which shareholders
control directors, and indirectly control officers, since the board of directors generally appoints the officers, is the power of removal. The Code
provides that the directors are to be elected at the annual shareholders'
meeting and are to hold office until the next annual meeting, unless removed prior to that time.7' Shareholders are entitled to remove the entire
board of directors or any individual director, with or without cause at any
shareholders' meeting, by a majority vote when notice has been served
concerning the purpose of the meeting.75 Should the corporation wish to
make a change in the corporate voting requirements for removal (for example, requiring an eighty-percent vote for removal), a shareholders'
agreement would have to be executed since the Code does not allow a
change of this nature to be made in the articles of incorporation or bylaws. Shareholders can replace the removed directors at the meeting
called to accomplish the removal, 76 or the shareholders may authorize a
majority of the remaining directors to fill the vacancies created by
removal.

7

7

B. Statutory and Fiduciary Duties of Officers
While shareholders possess the ultimate authority to remove officers
and directors, in many cases shareholders are not fully informed of corporate decisions and actions taken by directors and officers. In addition, it
generally is recognized that to permit the shareholder to manage or oversee the daily management of corporate affairs would be inappropriate. As
a result, shareholders need additional protections from the actions of directors and officers. These protections are found through the imposition
of statutory and fiduciary duties owed by the directors and officers to
both the corporation and the shareholders. As discussed below, the case
law in Georgia provides ample precedence for the imposition of high fidu74. O.C.G.A. § 14-2-141(d) (Michie 1982 & Supp. 1985).
75. Id. § 14-2-145(a) (Michie 1982).
76.
77.

Id. § 14-2-145(d) (Michie 1982).
Id. § 14-2-144(3) (Michie 1982).
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ciary standards for both directors and officers. Unfortunately, a lawsuit or
the threat of a lawsuit, either derivatively on behalf of the corporation or
by an individual shareholder, may be necessary in order for shareholders
to exercise this right of control over directors and officers.
The Code provides that directors and officers must perform their duties
in good faith, and with that degree of diligence, care, and skill that reasonable men would ordinarily exercise under similar circumstances and in
like positions.7 This duty of care can be further subdivided into a duty to
the corporation and a duty to the shareholders. Although the Georgia
courts have not always made a clear distinction between these duties, the
duties are in fact distinct and separate, and should be considered
separately.
Directors and officers are also fiduciaries to both the corporation and
its stockholders.' 9 Recently, the Georgia Court of Appeals defined the relationship of a corporate officer or director to the corporation and the
stockholders as a fiduciary or quasi-fiduciary relationship.80 Should the
director violate the quasi-fiduciary relationship, he or she is liable to the
stockholders. 1 Georgia courts have even held that an award of punitive
damages arising from a director's tortious misconduct and his or her
breach of fiduciary duties would be in order. 82 The potential of punitive
damages should serve to inhibit questionable actions by management in
light of this quasi-fiduciary duty.
In Comolli v. Comolli,8s discussed previously in section II(G), the court
found that the directors and officers had breached a duty owed to the
minority shareholders. The court held that the corporation must be managed in a prudent manner for the benefit of all shareholders, and that
good faith is not only a question of what is proper for the corporation, but
also requires that the shareholders be treated fairly and their investment
be protected." In Comolli, the court held that the redemption of stock
served only to eliminate a minority shareholder and no apparent benefit
flowed to the corporation from the repurchase of its own stock. 5 As a
78. Id. § 14-2-152 (Michie 1982 & Supp. 1985).
79. See, e.g., Oliver v. Oliver, 118 Ga. 362, 367, 45 S.E. 232, 233-34 (1903).
80. Pelletier v. Schultz, 157 Ga. App. 64, 66, 276 S.E.2d 118, 120 (1981).
81. Id. (citing Chalverus v. Wilson Mfg. Co., 212 Ga. 612, 94 S.E.2d 736 (1956)).
82. Id. (citing Davis v. Ben O'Callaghan Co., 139 Ga. App. 22, 27, 227 S.E.2d 837, 840,
rev'd in part, 238 Ga. 218, 232 S.E.2d 53 (1977)).
83. 241 Ga. 471, 246 S.E.2d 278 (1978).
84. Id. at 474, 246 S.E.2d at 280. See Jordan v. Smith, 596 F. Supp. 1295 (M.D. Ga.
1984). The court held that when a corporation is purchasing stock from a shareholder all
material facts relating to its value must be disclosed. The corporation has no further duty if
the sales price is set by contract and a good faith standard was used at the time the price
was set. Id. at 1307.
85. 241 Ga. at 475, 246 S.E.2d at 280.
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result, the use of corporate funds for the redemption demonstrated a lack
of good faith."
The business opportunity doctrine also may be used by shareholders to
help control the actions of directors and officers. In Quinn, discussed
above, the court noted that the business opportunity doctrine is really
nothing more than a manifestation of the requirement that a fiduciary act
with utmost good faith.87 The business opportunity doctrine has been
codified in Official Code of Georgia Annotated section 14-2-153(a)(1)(C),
which provides that an action may be brought against the directors or
officers of a corporation to procure for the benefit of the corporation a
judgment for the appropriation, in violation of their duties of any business opportunity of the corporation."
The leading Georgia case in this area is Southeast Consultants,Inc. v.
McCrary Engineering Corp." In Southeast Consultants, the Georgia Supreme Court established a two-part test for determining whether an officer or director would be liable for misappropriating a corporate opportunity. First, it must be determined whether the appropriated opportunity
was in fact a business opportunity that belonged to the corporation. "
Second, if there was an 'opportunity,' a determination must be made
whether the officer or director acted in violation of his fiduciary duties of
loyalty, good faith, and fair duty toward the corporation.' 1 These two
steps are derived from Official Code of Georgia Annotated sections 14-2153 and 14-2-154, which recognize that a violation of a duty and an unlawful appropriation of a business opportunity must exist in order for a
director to be found liable.' 2
In answering the question whether a business opportunity exists, the
court noted that there are three general tests or standards to be utilized.
First, the 'interest or expectancy' test precludes an acquisition by corporate officers of a business opportunity in which the corporation has established a "beachhead.'9 3 A 'beachhead' is defined as a legal or equitable
interest or expectancy that grows out of a preexisting legal relationship.
Next, the 'line of business' test characterizes an opportunity as corporate
whenever a managing officer becomes involved intimately in an activity or
becomes associated closely with the existence of prospective activities of a
86.
87.
88.
89.
90.
91.
92.
93.
94.

Id.
254 Ga. at 218, 326 S.E.2d at 463.
O.C.G.A. § 14-2-153(a)(1)(C) (Michie 1982).
246 Ga. 503, 273 S.E.2d 112 (1980).
Id. at 508, 273 S.E.2d at 117.
Id. at 508-09, 273 S.E.2d at 117.
Id. at 508-09, 273 S.E.2d at 117; see O.C.G.A. §§ 14-2-153 to -154 (Michie 1982).
246 Ga. at 509, 273 S.E.2d at 117.
Id. at 508, 273 S.E.2d at 117.
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corporation." Finally, the 'fairness' test, a catch-all category, determines
the existence of a corporate opportunity by applying ethical standards of
what is fair and equitable in the particular circumstances."' In Southeast
Consultants, the court found that a corporate opportunity existed and
was usurped by an officer when the officer entered into, and completed, a
preliminary study contract while knowing that the corporation also had
been invited to bid on the contract."7
Disclosure is a key element of the Georgia cases that have concerned
the issue of corporate opportunity. If an officer or director discloses all
pertinent information concerning a business opportunity to the appropriate persons in the corporation and the corporation decides not to act,
then the officer or director can pursue the opportunity."'
The duties owed by officers and directors to the corporation are tempered by a principle referred to as the 'business judgment rule.' Stated
briefly, the rule is that a court will not substitute its judgment for that of
directors if the judgment of the directors can be attributed to any rational business purpose." The business judgment rule provides directors
with a formidable shield against claims by the corporation and its shareholders. It is important to note that the business judgment rule will not
be applied in cases concerning self-dealing. 10 In light of the breadth of
the statutory and fiduciary duties imposed on officers and directors of a
corporation, it is essential that these duties, and the potential benefits to
be derived by shareholders from the imposition of these duties, be considered before any shareholders' agreements are executed that could result
in a relinquishment by the shareholders of the rights they have against
the directors and the officers, as discussed above.
C.

Contractual Arrangements

Contractual arrangements between officers and directors can play a vital role in corporate governance. 'Golden parachute' and 'golden handcuff'
arrangements are two extremes that may be used either to the substantial
detriment or advantage of shareholders.
An interesting case in the employment contract area is Georgia Power
Co. v. Busbin.10 1 Busbin had an employment contract providing that he
was to be employed until his retirement as long as his work was satisfactory. The court held that Busbin's contract provided for employment for
95.
96.
97.
98.
99.
100.
101.

Id.
Id. at 508, 273 S.E.2d at 115.
Id.
Id.
In re Reading Co., 711 F.2d 509, 517 (3d Cir. 1983).
Home v. Drachman, 247 Ga. 802, 280 S.E.2d 338 (1981).
242 Ga. 612, 250 S.E.2d 442 (1978).
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an indefinite period. It, therefore, was terminable at the will of either
party.' 0 ' Consequently, there could be no cause of action against an employer for this allegedly wrongful termination. 10" In Jacobs v. Georgia0 the court stated that the law in Georgia allows an emPacific Corp.,'1
ployer freedom to discharge an employee at will, for any known reason,
and that the employer's motives in discharging such an employee are legally immaterial.'" 5 As a result, officers and directors with an employment
contract should be certain that these agreements are specific, in writing,
and otherwise qualify under Georgia law. ' "
Golden Parachutes. The term 'golden parachute' refers to a contractual provision inserted in employment agreements by officers to help perpetuate themselves in office. Generally, such arrangements provide that
upon the termination of the employment of the officer, the corporation
must pay the officer a large sum of money. 1' These arrangements can
effectively limit the removal of officers and be used to the substantial detriment of minority shareholders. These arrangements also can lower the
price a shareholder may receive for stock if it is sold, because potential
purchasers may view the value of the corporation as reduced by excessive
compensation paid to replace top management personnel.
In Whitley v. Whitley Construction Co.,'" a shareholders' agreement
was entered into whereby a former president and chairman of the board
agreed to continue as chairman of the board for a period of twenty years
at an annual salary of $20,000. The court set forth a number of factors
that have a bearing on whether a contract will be considered void as
against public policy. These factors include: (1) Whether the contract is
in excess of the charter powers of the corporation; (2) whether the contract is against the interests of the corporation or any of its shareholders;
(3) whether the sums paid in the contract are a substantial part of the
income of the corporation; (4) whether the payments will deplete the assets of the corporation; (5) whether the payments would interfere with
the control of the corporation by its board of directors or shareholders,
according to the terms of the charter or the terms of its bylaws; (6)
whether, because of lack of funds, the directors would be handicapped
from carrying out the purposes of the corporation; and (7) whether there
102. Id. at 613, 250 S.E.2d at 443-44.

103. Id.
104. 172 Ga. App. 319, 323 S.E.2d 238 (1984).
105. Id. at 320, 323 S.E.2d at 239.
106. Quittmeyer, White Paper-Covenants Not to Compete and Related Covenants
Under Georgia Law: Proposalsfor Reform, 3D ANN. CoRP. & BANING L. INST. OF CONTINUING LEGAL EDUC. IN GA. 9.1 (1984).

107. Note, Golden Parachutes: Executive Employment Contracts, 40
REv. 1117 (1983).
108. 121 Ga. App. 696, 175 S.E.2d 128 (1970).
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would be any interference with the management of the corporation, other
than that which the contract engendered because of the length of the
term of the contract alone.'" It appears that if each of the above stated
factors is satisfied and bad faith is absent, current Georgia law will allow
shareholders' agreements to perpetuate a person in office.
Golden Handcuffs. The term 'golden handcuffs' refers to a contractual arrangement through which a corporation secures the services of, or
prevents certain actions of, present or former key employees, officers, or
directors by means of a substantial payment.11 0 An arrangement of this
type is often used to ensure that such persons will not leave a corporation
and enter into a competing business. Payments under the arrangement
may take the form of deferred compensation plans, employment agreements, or covenants not to compete.
While a 'golden handcuff' arrangement does secure the services of important corporate personnel, it does not prevent them from leaving."1 It
does, however, restrict the ability of the directors and the shareholders to
remove corporate officers and personnel. The delegation of authority to
enter into these types of arrangements and the implementation of these
arrangements must be monitored carefully and continually. In certain
corporations, it may be necessary to impose restrictions on the implementation of these arrangements.
D. *Provisionsin the Articles of Incorporationor Bylaws
Limitations imposed on directors and officers in the articles of incorporation can be an effective method of protecting the interests of shareholders. As provided in the Code, bylaws and articles of incorporation may
contain provisions limiting the authority of directors and officers.112 Specific statements of the power and authority of officers and directors can
be set out, as well as specific transactional limits and concurrency requirements. For example, a dollar amount or time limit could be set
forth, pursuant to which an officer or director cannot act unless he obtains the concurrence of another officer or the advance consent of the
board of directors.1' s Control also can be exercised over important functions of officers (such as the execution of checks, promissory notes, and
other documents) by requiring the signature of two or more officers, each
114
representing a different shareholder or fraction of shareholders.
109. Id. at 697-98, 175 S.E.2d at 129.
110. Stern, Retaining Good Managers Without Golden Handcuffs, Bus. HouzoNs, Nov..
Dec. 1981, at 76-81.
111. Id. at 78.
112. See F. O'NEAL, supra note 31, § 8.12.
113. Id.
114. Id.
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A provision in the articles of incorporation or bylaws that fixes the
maximum limit of compensation of corporate officers can be used to
guard against the siphoning off of corporate profits in the form of compensation to majority shareholder/employees."s These provisions should
be drafted carefully since majority shareholders can arrange for compensation not only in straight salary, but also in bonuses, pensions, profit
sharing, general expense accounts, medical and health programs, company-purchased insurance, and various other fringe benefits." 6 In addition, minority shareholders should protect their interests by providing for
supermajority voting requirements in regard to any increase in compensation, since an amendment to the articles of incorporation or bylaws can
be accomplished in7 the absence of these provisions by a majority vote of
1
the shareholders.'
It should be noted, however, that even if the authority of a director or
officer is limited in the articles of incorporation or bylaws, the corporation
still may be liable to third parties dealing with an officer or director. For
instance, in Lanier Insurance Agency, Inc. v. Citizen Bank,1 18 the vice
president of a corporation executed a guaranty that the corporation asserted was not within his authority. The court held that a corporation is
not relieved of its liability to third persons for acts of its officers by reason of any limitation upon the power of the officer that was not known to
the third party.119
While the imposition of limitations on officers and directors in the articles of incorporation and bylaws is permissible, extensive regulatory provisions can impede the ability of a corporation to meet changing business
conditions without shareholders' votes to change the provisions in the articles of incorporation. As a result, such provisions should be drafted
carefully with a view to both shareholders' interests and the necessity of
corporate action.
E. Indemnification and Insurance
Indemnification and insurance for officers and directors encourage persons to take managerial roles in corporations. Indemnification and insurance, however, may insulate the director or officer from disgruntled shareholders. For example, if a shareholder disagrees with the action of a
director or officer, he may be reluctant to bring suit because of the possibility that the director or officer may be indemnified by the corporation
115.
116.
117.
118.
119.
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for any costs or damages. The value of the shareholder's stock may be
reduced because of imdemnification or insurance premiums paid by the
corporation to the director or officer. As a result, indemnification and insurance may encourage oppressive action by directors and officers.
Georgia has an extensive code provision that authorizes indemnification
of directors and officers or other corporate agents. 120 Official Code of
Georgia Annotated section 14-2-156 provides that a corporation can indemnify any director, officer, employee, or agent of the corporation who
is, was, or may be a party to any threatened, pending, or completed action, suit, or any other proceeding against expenses incurred in defending
the action. The statute also provides that when a director, officer, employee, or agent of a corporation has been successful, on the merits or
otherwise, he or she shall be indemnified against expenses, including attorneys' fees actually and reasonably incurred by him in connection with
the suit."'1
This statute is clearly a directive requiring a corporation to indemnify
these parties, and not a permissive provision. With respect to indemnification that is allowed but not required under the Code, the determination
of indemnification can be made by the majority vote of a quorum of the
board of directors who are not parties to the action; or when a quorum is
not obtainable, a quorum of disinterested directors may so direct by independent legal counsel in a written opinion; or by the affirmative vote of a
majority of the shares entitled to vote."2
The condition for indemnification is that the person must have acted in
a manner he or she reasonably believed to be in, or at least not opposed
to, the best interest of the corporation.123 With respect to any criminal
proceeding, the person must have acted with no reason to believe his or
her conduct was unlawful.12 ' Further, the statute provides that the termination of any proceeding by judgment, order, settlement, conviction, or
upon a plea of nolo contendere or its equivalent, will not, in and of itself,
create a presumption that the person did not act in a manner in which he
or she reasonably believed to be in the best interest of the corporation.'25
No indemnification exists, however, when this person has been adjudged
to be liable for negligence or misconduct in the performance of his or her
duty to the corporation, unless the court in which the matter was brought
decides that he or she reasonably is entitled to indemnity. 6 The two rea120.
121.
122.
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sons behind the provision are to encourage able persons to take corporate
directorship positions and to encourage corporate managers to resist
'strike suits' they might otherwise settle in order to avoid the expense of
lengthy litigation.

12

7

The Code provides and empowers a corporation to purchase and maintain liability insurance on behalf of any person who is or was a director,
officer, employee, or agent of the corporation.1 2 8 This insurance is to protect the insured against liability that may be asserted against him or her
arising out of the insured's status as an officer, director, or other corporate personnel, whether or not the corporation would have had the same
power to indemnify the person against the liability under the same Code
provision.129 This provision has been enacted in an effort to simplify30 matters and to answer questions that have arisen in this area of law.1

IV.

DIRECTOR AND OFFICER DYNAMICS

The Code provides that a corporation must have a president, a secretary, and a treasurer who are elected or appointed by the board of directors. 1831 Other officers also may be elected or appointed by the board of

directors or as provided for in the bylaws of the corporation.8 2 If the
articles of incorporation so provide, all officers or specified officers can be
elected by the shareholders instead of by the board."3 The articles of incorporation also may provide that greater than a majority vote of shareholders is required to elect one or more of the officers, since the Code
does not provide that the vote of a majority of the shareholders is controlling in electing officers.
Under the removal statute, officers that have been elected or appointed
by the board may be removed by the board whenever, in the board's
judgment, the best interests of the corporation will be served.'" When
officers have been elected or appointed by the shareholders, only the
shareholders are empowered to remove officers unless the shareholders
have granted this authority to the board. The board of directors may
suspend officers elected or appointed by the shareholders upon showing
cause for their suspension." 6 The statute also provides that when an of127.
128.
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ficer has been removed, the officer's removal is without prejudice to any
contractual right he or she may have.'" As a result, a removed officer who
is under contract may be entitled to damages for breach of contract unless the removal was legally authorized or justified.
In the absence of statutory authority, the usual rule is that an officer
may be removed by the board of directors either with or without cause.3 8
In Busbin, discussed previously in section III(C), the court held that employment for an indefinite period is terminable at will.' In contrast, the
Georgia statute provides that the board may remove an officer that it has
elected when, in its judgment, the best interest of the corporation is being
served.1'" Although the statute and Busbin appear to be conflicting, the
two theories can be reconciled. When the board removes an officer in
good faith, most likely it will be in the best interest of the corporation.
Otherwise, directors will be violating the standard of care that they are
bound to uphold. Consequently, even after Busbin, it appears that a minimum showing of cause will be required in order for the board to remove
a director.
V.

CONCLUSION

In every corporation there exists certain dynamics among shareholders,
and among shareholders and officers and directors. It is impossible to do
away with the dynamics, and we have explored certain methods of altering the dynamics that exist in a corporation. A number of the methods by
which shareholders, officers, and directors effect their relationships within
the corporation have been codified in the Code, and the Georgia courts
have recognized and given effect to some of these methods that alter relationships within corporations. It would be impossible, however, for the
legislature to anticipate all the possible dynamics within corporations,
and the Georgia courts must be attuned to situations in which shareholders, officers, and directors attempt to take advantage of their status and
position within a corporation.
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