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I. CASE OR CONTROVERSY

The Eleventh Circuit Court of Appeals considered a number of cases
this year regarding the threshold question of whether a justiciable case or
controversy existed warranting judicial intervention. In Bingham, Ltd. v.
Smith,1 a corporation and its president sought injunctive and declaratory
relief against the government with respect to the government's interpre-
tation of the 'Switchblade Knife Act' 2 as that act applied to them. Appel-
lants imported and assembled various devices marketed under the trade
names 'Pocketscribe' and 'Guardfather,' 3 devices consisting of a handle
which housed a sharp pointed shaft or metal spike four inches long that
sprung out at the end of the handle and locked in place with a button or
clip." After the Federal Bureau of Investigation visited the Atlanta office
of Bingham, and Bingham's counsel corresponded with the United States
Attorney's office, Bingham received a letter from an Assistant United
States Attorney which informed the company that the government in-
tended no criminal prosecution against Bingham if they ceased manufac-
ture and distribution of the weapon. The letter went on to state that the
United States Attorney's office believed that the manufacture and distri-
bution of the weapon was in violation of the 'Switchblade Knife Act,' and
the continued manufacture of the weapon was subject to the criminal
provisions of that act.5

After filing the action for injunctive and declaratory relief, the govern-
ment filed a motion for summary judgment, which the district court
granted on the ground that there was no justiciable case or controversy.6

* Partner in the firm of Long, Weinberg, Ansley & Wheeler, Atlanta, Georgia. University
of Virginia (B.A. with distinction, 1972); University of Georgia (J.D., 1976).

1. 774 F.2d 1069 (11th Cir. 1985).
2. 15 U.S.C. §§ 1241-44 (1982).
3. 774 F.2d at 1070.
4. Id.
5. Id.
6. Id. at 1071.
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The Eleventh Circuit, in reversing the decision of the district court, held
that in determining whether an actual controversy existed, a determina-
tion must be made whether the letter from the United States Attorney
was a "direct threat of prosecution" considering the circumstances that
existed at the time of its publication.' The court, after reviewing the first
paragraph of the letter which stated that "no criminal prosecution would
be instituted against your client if they cease to manufacture and dis-
tribute the weapon," 8 held that there was in fact a direct threat of prose-
cution which was directed toward the main party, rather than a general
threat.' Accordingly, under the authority of Steffel v. Thompson,0 the
Eleventh Circuit Court of Appeals held that an actual controversy
existed."

In Hardwick v. Bowers,'2 appellant, a practicing homosexual, filed an
action challenging the constitutionality of the Georgia sodomy statute."3

Hardwick had been arrested for the crime of sodomy with a consenting
male adult in the bedroom of his home. 4 The District Attorney's office
later dropped the charges, and Hardwick, along with a married couple,
John and Mary Doe, filed suit seeking a declaration from the court that
the Georgia sodomy statute was unconstitutional." The district court dis-
missed the case holding that the Does did not have standing to bring suit
and that Hardwick had standing, but had no legal claim."

In reviewing the district court's decision, the Eleventh Circuit noted
that the state had no current prosecution against Hardwick or the Does
under the statute.1 7 It further noted that no previous prosecution had
ever been instituted against the Does and that Hardwick could not rely

7. Id. at 1072 (citing Steffel v. Thompson, 415 U.S. 452 (1974)).
8. 774 F.2d at 1073 (emphasis in original).
9. Id.

10. 415 U.S. 452 (1974).
11. 774 F.2d at 1073.
12. 760 F.2d 1202 (11th Cir.), cert. granted, 106 S. Ct. 342 (1985).
13. O.C.G.A. § 16-6-2 (Michie 1982). This section provides:

(a) A person commits the offense of sodomy when he performs or submits to
any sexual act involving the sex organs of one person and the mouth or anus of
another. A person commits the offense of aggravated sodomy when he commits
sodomy with force and against the will of the other person.
• (b) A person convicted of the offense of sodomy shall be punished by imprison-

ment for not less than one nor more than 20 years. A person convicted of the
offense of aggravated sodomy shall be punished by imprisonment for life or by
imprisonment for not less than one nor more than 20 years.

Id.
14. 760 F.2d at 1204.
15. Id.
16. Id.
17. Id.
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merely on his past arrest to afford him standing to challenge the constitu-
tionality of the statute."' Thus, the suit was an 'anticipatory challenge' of
the statute, which depended on whether the threat of prosecution was
real and immediate or 'imaginary' and 'speculative.' 9 In reviewing the
Does' standing to sue, the court of appeals found that the Does never
claimed membership in a group especially likely to be prosecuted and
that they had not alleged that they faced a serious risk of prosecution.
Instead, they had alleged only that the statute created a chilling effect
which had posed an interference with decisions regarding their private
lives. Accordingly, the court upheld the dismissal of the Does' complaint
for lack of standing.2 0

With respect to Hardwick, the court of appeals found that he did have
standing to sue. The state's previous enforcement of the statute against
him raised an inference that future enforcement might occur, especially
when combined with allegations in his complaint that he was, and in-
tended to remain, a practicing homosexual.2 The court further held that
the Georgia sodomy statute infringed on the fundamental constitutional
rights of Hardwick, and the court remanded the case to the district
court.22

In Emory v. Peeler,2 a juror brought an action against a state court
judge seeking, among other things, declaratory relief that the judge had
violated his constitutional rights by singling him out in open court as the
only juror to vote against the death penalty. Plaintiff also based his claim
on comments the judge made about him in a published interview.2 4

The Eleventh Circuit, in affirming the dismissal of these claims by the
district court, held that the statements by the judge did not present a
case or controversy under Article III of the Constitution.25 It further held
that the claims did not meet the requirements of the Federal Declaratory
Judgment Act, which allows declaratory judgment only when an 'actual
controversy' exists.2 In so holding, the court noted that the standard for
an actual controversy requires "a substantial continuing controversy be-
tween parties having adverse legal interests" rather than a "conjectural,
hypothetical, or contingent" controversy.2 7 The court found that at best

18. Id. at 1204-05.
19. Id. at 1205 (quoting Steffel v. Thompson, 415 U.S. 452, 459 (1974)).
20. 760 F.2d at 1206-07.
21. Id. at 1206.
22. Id. at 1211.
23. 756 F.2d 1547 (11th Cir. 1985).
24. Id. at 1549.
25. Id. at 1552; U.S. CossT, art. I1, § 2.
26. 756 F.2d at 1552 (citing 28 U.S.C. § 2201 (1982), which requires that the controversy

be 'substantial' and 'continuing').
27. 756 F.2d at 1552.
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only a very remote possibility of future injury existed and that such a
possibility did not "satisfy the 'actual controversy' requirement for de-
claratory judgments.

28

In Anderson v. City of Alpharetta," the Eleventh Circuit again found
no standing to sue. The National Association for the Advancement of
Colored People, Inc. (NAACP) was an intervening plaintiff in an action
alleging racial discrimination against the City of Alpharetta due to the
City's alleged attempt to block development of public housing projects."0

The court dismissed the individual plaintiffs on appeal, and, thus, the
only remaining appellant was the NAACP. In holding that the NAACP
did not have standing to sue, the court held that it must have suffered a
"'distinct and palpable injury' as a result of the defendant's actions. '3

Under the facts of this case, however, the NAACP, after four years of
litigation, had failed "to identify a single plaintiff who has been person-
ally and concretely injured by the alleged discriminatory practices of the
City of Alpharetta. ' '3

2

II. JURISDICTION AND VENUE

A. Subject Matter Jurisdiction

In Cole v. United States,3 3 the daughter of a deceased veteran and the
veteran's widow brought an action against the United States under the
Federal Tort Claims Act (FTCA).3 4 Plaintiffs alleged that the government
knew or should have known that Cole was in danger from exposure to
radiation, but failed to warn him of that danger.3 Plaintiffs attempted to
amend their complaint alleging an additional claim that the government
failed to warn Cole of the hazards of radiation exposure after he was dis-
charged when new knowledge of the harmful effects of such exposure was
available to the government, and, therefore, a new duty had arisen to
warn of that danger. The district court denied the motion to amend and
dismissed the case based on the ground that there was a lack of subject
matter jurisdiction.37

On appeal, the Eleventh Circuit reversed in part and remanded the

28. Id.
29. 770 F.2d 1575 (11th Cir. 1985).
30. Id. at 1577.
31. Id. at 1579 (citing Warth v. Seldin, 422 U.S. 490, 501 (1975)).
32. 770 F.2d at 1583.
33, 755 F.2d 873 (11th Cir. 1985).
34. 28 U.S.C. § 1346 (1982).
35. 775 F.2d at 875.
36. Id.
37. Id. at 874.
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case to the district court with instructions to allow the amended com-
plaint.38 The court of appeals held that the "Serviceman's Exception" 39

properly barred a claim under the FTCA for a failure to warn that
originated while the serviceman was in the armed services and merely
continued after discharge.40 However, the court of appeals found that the
claims set forth in the amendment alleging failure to warn after discharge
because of the government's knowledge concerning increased hazards of
radiation exposure did state a claim upon which relief could be granted.4 1

Moreover, the claim did not come within the factors outlined by the Su-
preme Court in Feres v. United States4 that would favor use of the mili-
tary exclusion rule to defeat this FTCA claim.'3 Finally, the court of ap-
peals held that the Veteran's Benefits Act" exclusion was applicable only
to an injury that was 'incident to service' and that since the alleged injury
in plaintiffs' proposed amendment was not incident to service, the Vet-
eran's Benefit Act did not bar the claim.46

B.' Diversity of Citizenship

In Fortson v. St. Paul Fire & Marine Insurance Co.,4 6 plaintiff's dece-
dent died from alleged malpractice in the administration of anesthesia
during surgery. Plaintiff sued the insurer of the doctor who provided the
medical services for failure of the insurance company to resolve her claim
in good faith. 4 The suit alleged plaintiff was a citizen of the state of Flor-
ida and that defendant was a foreign corporation licensed to do business
in Florida. There was no allegation that the defendant was incorporated
or had its principal place of business in the state of Florida.' The district
court, invoking the provisions of 28 U.S.C. § 1332(c),'4 found that the
insurer in this instance would be deemed a citizen of the state of the
insured, Dr. McNamara, who was a citizen of Florida, and, thus, there
was no jurisdiction based upon diversity of citizenship.2

38. Id, at 880.
39. 28 U.S.C. § 2680(j) (1982).
40. 755 F.2d at 876.
41. Id. at 880.
42. 340 U.S. 135 (1950).
43. 755 F.2d at 877.
44. 38 U.S.C. §§ 101-5201 (1982).
45. 755 F.2d at 879-80.
46. 751 F.2d 1157 (11th Cir. 1985).
47. Id. at 1158-60.
48. Id. at 1160.
49. 28 U.S.C. § 1332(c) (1982). Section 1332(c) provides, in part, that an "insurer shall

be deemed a citizen of the state of which the insured is a citizen" when "the insured is not
joined as a party-defendant." Id.

50. 751 F.2d at 1159.
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In reviewing the district court's actions, the Eleventh Circuit found
that Fortson's cause of action against St. Paul did not require the joining
of the insured or first obtaining judgment against him, but instead was a
separate and distinct claim based on the statutory duty to settle claims
in good faith.51 Accordingly, the Eleventh Circuit held that diversity did
exist since 28 U.S.C. § 1332(c) was inapplicable under the facts of the
case. 62 The court, however, affirmed the district court's dismissal of the
action based on the premature nature. of the claim."

In Fritz v. American Home Shield Corp.," the district court dismissed
the case for lack of complete diversity, and the Eleventh Circuit affirmed
the holding that a subsidiary's state of incorporation controlled in diver-
sity of citizenship questions. The court noted that, for purposes of de-
termining diversity of citizenship, a subsidiary would not be considered
the alter ego of its parent." Plaintiffs alleged diversity against three cor-
porations, two of which were Delaware corporations with their principal
place of business in California and the third, American Home Shield of
Florida, Inc., was designated as a California corporation. During discov-
ery, it was learned that American Home Shield of Florida, Inc. was incor-
porated under Florida law, and, thus, the district court, on motion filed
by the defendant, dismissed the suit for lack of complete diversity among
the parties.'7

On appeal, the court of appeals rejected plaintiffs' contention that the
principal's place of incorporation, California, should apply to the Florida
corporation since the subsidiary was allegedly the alter ego of the princi-
pal." Instead, the Eleventh Circuit held that the requirement of 28
U.S.C. § 1332(c) that a corporation be deemed a citizen of the state where
it was incorporated "refers to the state in which the appropriate regula-
tory agency has issued a certificate of incorporation or other legal docu-
ment signifying that the corporation has been properly established pursu-
ant to that state's law, and that no further inquiry is appropriate." 9 In
reviewing the facts of this case, it was undisputed that American Home
Shield of Florida, Inc. was incorporated in Florida, and, thus, complete
diversity did not exist, and the trial court properly dismissed the suit.'"

51. Id. at 1159.
52. Id.
53. Id. at 1160.
54. 751 F.2d 1152 (11th Cir. 1985).
55. Id. at 1153-54.
56. Id.
57. Id. at 1153.
58. Id
59. Id. at 1154 (citing 28 U.S.C. § 1332(c) (1982)).
60. 751 F.2d at 1154.
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In Fitzgerald v. Seaboard System Railroad, Inc.,s1 the Eleventh Cir-
cuit, acting sua sponte, raised the issue of diversity jurisdiction on ap-
peal." Plaintiff Fitzgerald, a citizen of the state of Florida, obtained a
jury verdict against the Seaboard System in the amount of $450,000.63
Plaintiff alleged in his complaint that he was a citizen of the state of
Florida and that defendant Seaboard was "incorporated under the laws of
the State of Virginia [and had] its principal place of business in a state
other than the State of Florida." " Seaboard, in its answer, admitted it
was a foreign corporation and, in the consolidated pretrial order, the par-
ties stipulated to those facts. s5 On appeal, the Eleventh Circuit "raised
the issue of whether the principal place of business of defendant Sea-
board.. . might be in Florida."" Defendant Seaboard responded by con-
tending that its principal place of business was Jacksonville, Florida, a
fact it had overlooked in its previous pleadings.67 The Eleventh Circuit,
noting that a federal court has the power and obligation to inquire into
its jurisdiction and that parties cannot confer upon or create jurisdiction
for the federal courts, remanded the case to the district court for determi-
nation of the principal place of business of the defendant.s8

C. Personal Jurisdiction

The Eleventh Circuit, in a number of cases, considered whether suffi-
cient minimum contacts existed to allow the assertion of personal juris-
diction under the state laws of Alabama, s Georgia'7 0 and Florida71 In
each instance, the court of appeals found that while the contacts between
the defendant and the state were not substantial, they were at least suffi-
cient to meet the minimum contacts rules established by the Supreme
Court in International Shoe Co. v. Washington7 2 and its progeny. Ac-
cordingly, in each case, the Eleventh Circuit held the court had the power
to exercise personal jurisdiction over the defendants.73

61. 760 F.2d 1249 (l1th Cir. 1985).
62. Id. at 1250.
63. Id.
64. Id.
65. Id.
66. Id.
67. Id.
68. Id. at 1251.
69. Bowling v. Founders Title Co., 773 F.2d 1175 (l1th Cir. 1985).
70. Bracewell v. Nicholson Air Serve., Inc., 748 F.2d 1499 (11th Cir. 1984).
71. Pesaplastic, C.A. v. Cincinnati Milacron Co., 750 F.2d 1516 (11th Cir. 1985).
72. 326 U.S. 310 (1945).
73. Bowling v. Founders Title Co., 773 F.2d 1175, 1179 (11th Cir. 1985); Pesaplastic, C.A.

v. Cincinnati Milacron Co., 750 F.2d 1516, 1523 (11th Cir. 1985); Bracewell v. Nicholson Air
Servs., Inc., 748 F.2d 1499, 1504 (11th Cir. 1984).
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The court of appeals, in Shawmut Boston International Banking Corp.
v. Duque-Pena7 4 held that the forum could exercise personal jurisdiction
over the defendant if he had, in advance, agreed to be subject to the
jurisdiction of the court, even though the defendant did not have the req-
uisite minimum contacts with the forum.75 Duque-Pena, by providing a
personal guaranty to the plaintiff on a loan agreement, had expressly
agreed to be subject to jurisdiction in any United States court in the
event of a lawsuit.7 6 Accordingly, the Eleventh Circuit ruled that Duque-
Pena had waived his due process rights and was subject to the personal
jurisdiction of the United States District Court for the Southern District
of Florida.7

D. Venue

In Sibaja v. Dow Chemical Co.,7 8 a number of Costa Rican agricultural
workers filed a products liability case against Dow Chemical and Shell Oil
alleging that exposure to chemicals manufactured by the defendants in
Costa Rica caused them to become sterile.7 ' The suit originally was filed
in a Florida State Court and removed by the defendants to the United
States District Court for the Southern District of Florida.80 Defendants
then filed a motion to dismiss on the ground of forum non conveniens.8s

Based upon the following facts: that the plaintiffs could prosecute their
claim in the courts of Costa Rica; that all the plaintiffs were Costa Rican
citizens; that they were injured in Costa Rica; that the evidence and wit-
nesses were, for the most part, in Costa Rica; and, that Florida's choice of
law rule would require the court to apply the substantive law of Costa
Rica, the district court granted the motion and dismissed the case.' 2

On appeal to the Eleventh Circuit, the plaintiffs contended that the
district court erred in applying the forum non conveniens rule since it
should have, under the Erie doctrine, applied the state forum non con-
veniens rule.'3 In analyzing the doctrine of forum non conveniens, the
court of appeals held that it was "a rule of venue, not a rule of deci-

74. 767 F.2d 1504 (11th Cir. 1985).
75. Id. at 1507 (citing Insurance Corp. of Ireland v. Compagnie de Bauxites, 456 U.S.

694, 704 (1982)).
76, 767 F.2d at 1505.
77. Id. at 1507.
78. 757 F.2d 1215 (11th Cir.), cert. denied, 106 S. Ct. 347 (1985).
79. 757 F.2d at 1216.
80. Id.
81. Id.
82. Id. at 1216-17.
83. Id. at 1217-18. See Erie R.R. v. Tompkins, 304 U.S. 64 (1938).
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sion. ' 4 Accordingly, the court held that the application of the doctrine of
forum non conveniens in this case did not "operate as a state substantive
rule of law and thus transgress Erie's constitutional prohibition."as Thus,
the Eleventh Circuit affirmed the district court's judgment.

In Manley v. Engram,86 the Eleventh Circuit affirmed the district
court's transfer for improper venue pursuant to 28 U.S.C. § 1406(a).87

Shirley Hall, Manley's daughter, was killed in an automobile accident
when a car driven by defendant Engram collided with her vehicle in West
Germany." Both Hall and Engram were members of the United States
military at the time of the accident.8s Plaintiff and her daughter perma-
nently resided in Smith County, Texas.'0 Plaintiff retained counsel in or-
der to file a wrongful death action, but could not determine the residence
of Engram. Shortly before Georgia's two year statute of limitations ran,
she received information that Engram was residing in Ft. Stewart, Geor-
gia, and filed suit in the Southern District of Georgia alleging that venue
was proper there because defendant maintained his home and family in
the district and appeared to reside there. After initially alleging improper
venue, Engram assented to venue in the Southern District of Georgia."1 In
response to discovery, defendant contended that while he was stationed
and maintained his home and family at Ft. Stewart, Georgia, he consid-
ered his permanent residence and domicile to be Duval County, Florida.9

Upon receiving this information, plaintiff immediately amended her com-
plaint to reflect the true residence of the defendant and moved to trans-
fer venue to the Middle District of Florida pursuant to 28 U.S.C. §
1406(a).9-

In a comprehensive decision examining the purposes behind 28 U.S.C.
§ 1406(a), .the Eleventh Circuit affirmed, holding that:

where a diligent plaintiff files suit in good faith in the district of the
individual defendant's apparent residence, but later discovers that de-
fendant subjectively considers another state his permanent residence, the
plaintiff will not be deemed to have automatically waived his right to
object to venue in the original form or to seek a transfer under §

84, 757 F.2d at 1219.
85. Id. (emphasis in original).
86. 755 F.2d 1463 (l1th Cir. 1985).
87. Id. at 1472 (citing 28 U.S.C. § 1406(a) (1982)).
88. 755 F.2d at 1465.
89. Id.
90. Id.
91. Id.
92. Id. at 1466.
93. Id. 28 U.S.C. § 1406(a) (1982) provides in part: If a case is fildd "laying venue in

the wrong ... district" the district court may "transfer such case to any district or division
in which it could have been brought." Id.
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1406(a)."

In so ruling, the court of appeals acknowledged the general rule that a
plaintiff, by filing "'suit in a district other than that authorized by [28
U.S.C. § 1391], [has] relinquished his right to object to venue.' " The
Eleventh Circuit, however, under the limited facts of this case, found that
general rule to be too harsh when the plaintiff made a diligent effort to
determine venue, but venue was not and could not be determined until
the subjective state of residence of the defendant became known to the
plaintiff."0 Thus, the Eleventh Circuit affirmed the transfer, confining its
holding to "the narrow and peculiar facts of this case." '"

E. Removal

In Loftin v. Rush," the Eleventh Circuit addressed the issue of appro-
priateness and timeliness of the filing of a removal petition. Loftin was
divorced from Rush, a member of the United States Navy." After Rush
failed to pay child support, Loftin sought a garnishment against him in
the state court system of Georgia and a summons of garnishment was
served upon the United States Navy.10 0 The Navy filed no response, and
the superior court entered a default judgment against the Navy on Au-
gust 16, 1984.101 The Navy informed the court shortly thereafter that it
would honor the garnishment, but could not file an answer until it re-
ceived certain pay information regarding Rush. 10

2 The Navy finally filed
an answer on June 19, 1984, and tendered a check in partial payment.10 3

Loftin's counsel rejected the tender and wrote the Navy stating that un-
less full payment was made by July 1, 1984, a writ of execution would be
sought.1" On July 9, 1984, the Navy removed the matter to the United
States District Court for the Middle District of Georgia.106

Reviewing initially whether the case was removable, the court of ap-
peals noted that in Murray v. Murray,'" its predecessor circuit had re-
manded the removal of a garnishment action because 28 U.S.C. § 1442(a)

94. 755 F.2d at 1471.
95. Id. at 1468 (quoting Olberding v. Illinois Central Ry., 346 U.S. 338, 340 (1953)).
96. 755 F.2d at 1468.
97. Id. at 1471.
98. 767 F.2d 800 (11th Cir. 1985).
99. Id. at 801.

100. Id.
101. Id.
102. Id. at 801-02.
103. Id. at 802.
104. Id.
105. Id.
106. 621 F.2d 103 (5th Cir. 1980).
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did not support removal of that type of action.107 The Eleventh Circuit
distinguished Murray, however, finding that, whereas the government was
a stakeholder in the garnishment proceeding in Murray, in the present
case a default judgment had been entered against the United States, and,
thus, the United States was actually a debtor coming within the provi-
sions of section 1442(a)(1).1"

Once the court acknowledged the appropriateness of removal, it then
addressed the issue of untimeliness of the petition. The date of default
judgment was April 20, 1984; the removal petition should have been filed
within thirty days of that date,101 but instead was not filed until some
seventy days after the date of the default judgment." 0 While disapprov-
ing of the tardiness of the government in filing the petition, the court of
appeals held that the untimeliness was not jurisdictional; that it had the
power to review the petition and would not remand the case on "technical
grounds." '

In Usatorres v. Marina Mercante Nicaraguenses, S.A.,' " plaintiff filed
suit in a Florida state court and served the defendant by publication. 11 3

Defendant answered denying personal jurisdiction and filed a motion to
dismiss based on lack of personal jurisdiction. 1 4 The defendant then re-
moved the case to the United States District Court for the Southern Dis-
trict of Florida, but did not attach a copy of its pending motion to dis-
miss to its removal petition.110 The district court, noting that no copy of
the motion had been filed with it, ordered that the motion was "deemed
denied." I1 The defendant then filed a new motion to dismiss in district
court and filed its answer asserting as a defense lack of personal jurisdic-
tion.1 The district court denied the motion summarily and found that
defendant had waived the defense because of defendant's failure to attach
a copy of the motion to dismiss to its removal petition.11 8

On appeal the Eleventh Circuit reversed, holding that the removal stat-

107. Id. at 108 (citing 28 U.S.C. § 1442(a) (1982)).
108. 767 F.2d at 804-05.
109. 28 U.S.C. § 1446(b) (1982). Section 1446(b) provides that where an action is not

removable initially, but becomes so, the petition for removal may be filed within 30 days
after the defendant receives a copy of the amended pleading, motion, order, or other paper
rendering the action removable. Id.

110. 767 F.2d at 801.
111. Id. at 805.
112. 768 F.2d 1285 (11th Cir. 1985).
113. Id. at 1286.
114. Id.
115. Id.
116. Id.
117. Id. at 1287.
118. Id. at 1286.
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ute did not require the attachment of the motion since it was not a plead-
ing or order served upon the removing party.119 Moreover, following the
Fifth Circuit's decision in Covington v. Indemnity Insurance Co.,1 2 0 the
court held that the failure to file all papers in the state court proceeding
was not fatally defective, but could be remedied.121 Accordingly, the court
of appeals found that the motion was properly before the district court,
that the personal jurisdiction defense had been properly asserted and not
waived, and, therefore, reversed the district court's ruling and remanded
the case.1

22

F. Pendent Jurisdiction

In two cases,123 the Eleventh Circuit determined the appropriateness of
the exercise of pendent jurisdiction by the federal courts of state law
claims that become time barred during the pendency of the federal ac-
tion. In Emory v. Peeler,2 4 plaintiff filed an action seeking declaratory
relief with respect to a violation of his civil rights, damages under the
*civil rights statute, 125 and damages under Georgia's defamation laws.12
The district court dismissed the case holding that no case or controversy
existed and dismissed the pendent state law defamation claim for want of
subject matter jurisdiction pursuant to United Mine Workers of America
v. Gibbs.

127

In reviewing the district court's rulings, the Eleventh Circuit affirmed
with respect to the federal claims, but vacated and remanded the district
court's dismissal of the state law defamation claim because it could not
tell whether the statute of limitations had run on the state claim at the
time the judgment of dismissal was entered in federal court."2 " Noting
that "it would be an abuse of discretion for a district court to dismiss a
pendent claim which becomes time barred while the court has it under
consideration,"' 29 the case was remanded for further consideration by the
district court.

119. Id. The removal statute is 28 U.S.C. § 1446(a) (1982).
120. 251 F.2d 930 (5th Cir.), cert. denied, 357 U.S. 921 (1958).
121. 768 F.2d at 1286.
122. Id. at 1287.
123. Henson v. Columbus Bank & Trust Co., 770 F.2d 1566 (11th Cir. 1985); Emory v.

Peeler, 756 F.2d 1547 (11th Cir. 1985).
124. 756 F.2d 1547 (11th Cir. 1985).
125. 42 U.S.C. § 1983 (1982).
126. O.C.G.A. § 51-5-4 (Michie 1982).
127. 756 F.2d at 1552, 1555 (relying on 383 U.S. 715 (1966)).
128. 756 F.2d at 1555.
129. Id. (citing L.A. Draper & Son v. Wheelabrator-Frye, Inc., 735 F.2d 414, 426-27 (11th

Cir. 1984) and Stein v. Reynolds Sec., Inc., 667 F.2d 33, 34 (11th Cir. 1982)).
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In Henson v. Columbus Bank & Trust Co.,' 30 a customer of a bank
brought suit alleging violations by the bank of certain federal statutes as
well as violation of state usury laws. '3 Initially, the district court chose
not to exercise pendent jurisdiction over the state law claims and dis-
missed them without prejudice. 32 Plaintiff then filed the same claims in
the Superior Court of Muscogee County, Georgia.13 3 The superior court
granted the defendant's motion for summary judgment on the state usury
claims finding that they were barred by the applicable statute of, limita-
tions.'13 The Georgia Court of Appeals affirmed.' 3 '

Plaintiff then returned to federal court and filed a motion to reconsider
that court's refusal to exercise pendent jurisdiction over the state usury
claim."' The district court denied the motion.1 37 The Fifth Circuit re-
versed the district court, holding that it should have exercised pendent
jurisdiction with respect to the state law usury claims.138 On remand, the
district court once again granted the defendant's motion for summary
judgment with respect to the usury claims based upon the doctrine of res
judicata. The district court held that the Georgia state court's rulings
prevented pursuing the claims in federal court.'13

On the second review of the case in the present action, the Eleventh
Circuit reversed the district court, holding that the district court had not
properly exercised its pendent jurisdiction in the case. ' " The state court
ruled that the claims were barred due to the statute of limitations; how-
ever, this was not a decision on the merits and, thus, did not act as res
judicata with respect to the court of appeal's directive that pendent juris-
diction be exercised."" Accordingly, the Eleventh Circuit reversed again,
ordering the district court to exercise pendent jurisdiction and to hear the
state law usury claims on the merits.'

130. 770 F.2d 1566 (11th Cir. 1985).

131. Id. at 1569.

132. Id.

133. Id.

134. Id,

135. Henson v. Columbus Bank & Trust Co., 144 Ga. App. 80, 240 S.E.2d 284 (1977).

136. 770 F.2d at 1570.

137. Id.

138. Henson v. Columbus Bank & Trust Co., 651 F.2d 320, 325 (5th Cir. 1981) (Unit B).

139. 770 F.2d at 1571.

140. Id.

141. Id. at 1572.

142. Id.
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III, CHOICE OF LAW

In Menendez v. Perishable Distributors, Inc.,",3 the court of appeals
was faced with a choice of law problem concerning an accident that oc-
curred in Georgia followed by a release signed in Florida partially settling
the claim. Menendez, a Florida citizen, was a passenger in a car driven by
Pearson that collided with a truck driven by the defendant's employee.
Menendez filed suit in Georgia against the defendant and subsequently
filed suit in Florida against Pearson, who was also a Florida resident.14

4

Menendez then settled his suit with Pearson and signed a release that
contained general release language discharging Pearson as well as "all
other persons, firms or corporations."'' 4

The court stated that, in a diversity action, the choice of law rules of
the state in which the suit was filed would apply, and, thus, Georgia's
choice of law principles determined whether Georgia or Florida law gov-
erned the effect of the release.146 This distinction was crucial since Flor-
ida law would allow the suit to proceed against defendant in Georgia,
whereas under Georgia law the release of Pearson would have released the
Georgia defendant also."4 Because the court was uncertain under Geor-
gia's choice of law rules whether the law of the state where the contrac-
tual release had been executed should apply (Florida) or the law of the
state where the tort occurred should apply (Georgia), it certified the ques-
tion to the Supreme Court of Georgia, which definitively held that the
law of the state where the release had been executed should apply, and,
thus, Florida law was applicable. 4 8

The validity of the contracting party's right to choose the law of the
state that would govern their contractual rights and duties was addressed
by the Eleventh Circuit in Goodwin v. George Fischer Foundry Systems,
Inc. '49 Goodwin suffered burns arising out of the use of a furnace manu-
factured by George Fischer Foundry Systems, Inc. (GFFS), which GFFS
sold to Goodwin's employer Mead.1 0 Mead intervened in the suit as a
plaintiff in order to recover its worker's compensation benefits. GFFS
filed a counterclaim against Mead seeking contractual indemnity based
upon an expressed contractual indemnification and hold harmless agree-

143. 763 F.2d 1374 (11th Cir. 1985).
144. Id. at 1375-76.
145. Id. at 1376.
146. Id. at 1378.
147. Id. at 1377.
148. Id. at 1378. Menendez v. Perishable Diatribs., Inc., 254 Ga. 300, 329 S.E.2d 149

(1985).
149. 769 F.2d 708 (11th Cir. 1985).
150. Id. at 709.
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ment running from Mead to GFFS."'6

The contract stated that it would "be construed and governed by the
laws of the State of Michigan.' 5'' Under Michigan law the indemnity pro-
vision was enforceable.'" The district court, however, held that the in-
demnity provisions violated Alabama public policy, and, therefore, found
them unenforceable and dismissed the counterclaim of GFFS.154

On appeal, the Eleventh Circuit reversed and held that in fact the pub-
lic policy considerations were not sufficient to override the parties' ex-
press choice of law decision."' The court of appeals noted that there was
no express statutory provision voiding an indemnity contract based on
public policy reasons and, in fact, Alabama law in this area had only re-
cently changed to void such indemnity provisions.'" Additionally, the
Eleventh Circuit found that the counterclaiming parties were not Ala-
bama corporations, but, instead, were large sophisticated corporations
that knowingly entered into an agreement permitting indemnification and
specifying the law of the state of Michigan as being applicable to those
indemnity provisions. 57 Accordingly, it held the public policy considera-
tions insufficient to override the parties' own choice of law.' "

Foster v. United States'8 ' confronted the court of appeals with the ap-
plicable law under the Federal Tort Claims Act.'"0 Initially determining
what law to apply, the court of appeals said that the FTCA requires that
liability of the United States for an injury must be determined "in accor-
dance with the law of the place where the act or omission occurred.'' In
this case citizens of Florida, while flying to Wisconsin, died in an airplane
crash in Illinois, allegedly due to the misconduct of air traffic controllers
in Illinois.'' The personal representative of the estate filed suit in Flor-
ida. The district court held that, under Illinois conflict of law principles,
the Florida Wrongful Death Act was applicable rather than the Illinois
Wrongful Death Statute and entered judgment for the United States."'

The Eleventh Circuit, reversing the district court, held that under Illi-

151. Id.
152. Id. at 710,
153. Id.
154. Id.
155. Id. at 714,
156. Id. at 713-14.
157. Id. at 714.
158. Id.
159. 768 F.2d 1278 (11th Cir. 1985).
160. 28 U.S.C. § 1346 (1982).
161. 768 F.2d at 1280 (citing 28 U.S.C. § 1346(b)). See also Richards v. United States,

369 U.S. 1 (1962).
162. 768 F.2d at 1279.
163. Id.
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nois' choice of law rules, the Illinois court would apply the 'most signifi-
cant relationship' test of the Restatement (Second) of Conflict of Laws 6"

to determine the applicable law.1' 5 In using the Restatement test, it is
presumed that "the local law of the state where the injury occurred
should govern unless some other state had a 'more significant relation-
ship' to the occurrence or to the parties.' "s

The court then, in a detailed analysis, went through the various factors
to be applied as set forth in Restatement (Second) of Conflict of Laws
section 145 noting that the place of injury was Illinois; the place of al-
leged misconduct was Illinois; the domicile of the parties was Florida with
respect to the personal representative, but Illinois with respect to the
only lineal descendant; and finally, that the relationship of the parties
was centered in Illinois." 7 Based on this analysis, the Eleventh Circuit
held that the Illinois Wrongful Death Statute, rather than Florida's stat-
ute, was applicable under Illinois choice of law rules. 6s

IV. CLASS ACTIONS

In three separate opinions,'6 9 the Eleventh Circuit addressed various
aspects of the requirements and criteria for certification of a class. First,
in Cotterall v. Paul,'0 the Eleventh Circuit held that the district court
erred when the district court denied a motion for class certification on the
ground that the named plaintiff was an inadequate class representative.
The district court had failed to make a specific finding that other parties,
attempting to intervene, would be inadequate representatives.' 7 ' Cotterall
was a prisoner in the Coffee County, Alabama, jail and filed a class action
on behalf of himself and other inmates. Subsequently, two other inmates
of the Coffee County jail filed motions to intervene in the class action.' 7

,

In reviewing the district court's ruling, the Eleventh Circuit noted that
Cotterall did not contest the fact that he was not an adequate representa-
tive of the alleged class. Since the class, therefore, was not certified, the

164. RESTATEMENT (SECOND) OF CONFLICT OF LAws (1971).
165. 768 F.2d at 1280.
166. Id. (citing RESTATEMENr (SEcOND) OF CONFLICT OF LAWS §§ 175, 178 (1971); Mitchell

v. United Asbestos Corp., 100 Ill. App. 3d 485, 426 N.E.2d 350 (1981); and Ingersoll v. Klein,
46 111. 2d 42, 262 N.E.2d 593 (1970)).

167. 768 F.2d at 1284.
168. Id.
169. Cotterall v. Paul, 755 F.2d 777 (11th Cir. 1985); Appleyard v. Wallace, 754 F.2d 955

(11th Cir. 1985); Walker v. Jim Dandy Co., 747 F.2d 1360 (11th Cir. 1984).
170. 755 F.2d 777 (11th Cir. 1985).
171. Id. at 781.
172. Id. at 778-79.
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district court then denied the interveners' motions.'"3 The Eleventh Cir-
cuit held this procedure to be error and reversed. The court held that the
denial of the class certification motion was improper without the district
court first making a "specific finding that the would-be intervenors would
be inadequate representatives as well."''

In Walker v. Jim Dandy Co.,1' 5 the Eleventh Circuit affirmed the de-
nial of class certification in a Title VII class action employment discrimi-
nation suit.1'7 Walker filed suit alleging racial discrimination and other
employees of the Jim Dandy Company filed suit alleging sexual discrimi-
nation.17 In upholding the denial of class certification, the Eleventh Cir-
cuit noted the longstanding law that questions concerning class certifica-
tion are within the sound discretion of the district court. 76 The court
further noted that class certification was appropriate only when that
court was satisfied 'after a rigorous analysis' that the provisions of rule
23(a) of the Federal Rules of Civil Procedure had been satisfied. 7 9 Thus,
the standard on review is whether the district court's decision with re-
spect to class certification was an abuse of the court's discretion.6 0

In reviewing the particular facts of this case, the Court found that the
Supreme Court's recent decision in General Telephone Co v. Falconl'' to
be controlling. In General Telephone, the Supreme Court held that the
plaintiff's complaint, alleging a class of all Mexican Americans who had
applied for employment or were employed by the company in a specified
division, was improper for resolution of the plaintiff's own discrimination
claim with respect to promotion. The Supreme Court specifically held
that the promotion claim was not necessarily a question of law or fact
common to the claim concerning the failure of the employer to hire more
Mexican-Americans.1

82

Adopting the Supreme Court's reasoning in General Telephone, the
Eleventh Circuit found that a class comprised of all blacks or women in-
volved in recruitment, assignment, hiring, transfer and promotion was

173. Id. at 781.
174. Id.
175. 747 F.2d 1360 (11th Cir. 1984).
176. Id. at 1365 (relying on Title VII, Civil Rights Act of 1964, 42 U.S.C. §§ 2000e to

2000e-17 (1982)).
177. 747 F.2d at 1362.
178. Id. at 1363 (citing Freeman v. Motor Convoy, Inc., 700 F.2d 1339, 1347 (11th Cir.

1983)).
179. 747 F.2d at 1362 (citing General Tel. Co. v. Falcon, 457 U.S. 147, 161 (1982), inter-

preting FED. R. Civ. P. 23(a)).
180. 747 F.2d at 1363 (citing Ezell v. Mobile Hous. Bd., 709 F.2d 1376, 1379 (11th Cir.

1983)).
181. 457 U.S. 147 (1982).
182. 747 F.2d at 1363 (citing 457 U.S. 147, 158-59 (1982)).
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simply inappropriate. The claims of this class did not require a resolution
of common questions of law and fact with respect to the individual appel-
lant's claims of discrimination in hiring supervisory employees.' s3 Ac-
cordingly, the Court affirmed the district court's finding that the appel-
lants "lacked a sufficient nexus with the class to be one of its
members."

1 84

In Appleyard v. Wallace,'" the Eleventh Circuit considered the ques-
tion of whether the typicality requirement of a class action had been met.
The plaintiffs in this action brought suit against the Governor of Ala-
bama and the Alabama Medicaid Agency alleging that regulations con-
cerning nursing home benefits promulgated by the Alabama Medicaid
Agency violated various constitutional rights1 86 The class purported to be
"'all persons in the State of Alabama who have applied for Medicaid care
and treatment in nursing homes who are financially eligible for such
Medicaid who have been denied Medicaid under the Alabama level of
care admission criteria.' ,87 It was estimated that the class would number
approximately 1200 members.1 68

The district court denied class certification finding "vast factual differ-
ences surrounding the medical condition of each of the named plain-
tiffs," 8 and that such differences prevented the plaintiffs from being
typical of all members of the class. The district court further found that
plaintiffs would not be typical of the members of the class since the plain-
tiffs were already receiving nursing home benefits.'"

The Eleventh Circuit reversed the denial of class certification and held
that class certification was appropriate. 191 In so doing, it examined rule
23(a)(3) of the Federal Rules of Civil Procedure1" noting that this sub-
section requires the district-courts to focus on "'whether named repre-
sentatives' claims have the same essential characteristics as the claims of
the class at large'" and that this "'typicality requirement may be satis-
fied even if there are factual distinctions between the claims of the named
plaintiffs and those of the other class members.' M93

The Eleventh Circuit found that the circuits throughout the country

183. 747 F.2d at 1365.
184. Id.
185. 754 F.2d 955 (lth Cir. 1985).
186. Id. at 956.
187. Id. (quoting plaintiffs' complaint).
188. 754 F.2d at 956.
189. Id. at 957.
190. Id.
191. Id. at 959.
192. FED, R. Cmv. P. 23(a)(3).
193. 754 F.2d at 958 (quoting De La Fuente v. Stokely-Van Camp, Inc., 713 F.2d 225,

232 (7th Cir. 1983)).
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have held that a strong similarity of legal theories will satisfy the require-
ments of rule 23(a)(3) despite substantial factual differences. 9 4 In the
present case, there was a similarity of legal theories among the individual
plaintiffs and the class at large which the Court felt overrode the factual
differences that might exist, and, therefore, the typicality requirement
was met and class certification was appropriate.'9 5

V. PLEADINGS TO PRE-TRIAL

A. Amendments

In Halliburton & Associates v. Henderson, Few & Co.,'" the Eleventh
Circuit affirmed the district court's denial of plaintiff's motion for leave
to amend its complaint.1' 7 Plaintiff, a municipal securities dealer, brought
suit against another dealer under fraud, negligence and contract theories.
The case was removed to federal court based on diversity of citizenship."98
The defendant then initiated arbitration proceedings before the Munici-
pal Securities Rulemaking Board (all parties being members) and asked
the district court to compel. arbitration and stay proceedings.'" Plaintiff
then filed its motion to amend, seeking to add an additional party and to
add claims under the Securities Act of 1933. 0

The Eleventh Circuit reiterated the general rule that the granting of
leave to file an amended complaint is within the discretion of the court
and that an amendment should be granted unless "there is substantial
reason to deny it.""'20 The court of appeals, while not adopting the district
court's reason for denying the motion to amend, affirmed the district
court's ruling on the ground that the claims that the plaintiff was seeking
to add by amendment were also subject to arbitration pursuant to the
Municipal Securities Rulemaking Board. Thus, the district court did not
abuse its discretion in denying the motion to amend and compelling
arbitration *2

194. 754 F.2d at 958. See, e.g., De La Fuente v. Stokely-Van Camp, 713 F.2d 225, 232
(7th Cir. 1983); Donaldson v. Pillsbury Co., 554 F.2d 825 (8th Cir.), cert. denied, 434 U.S.
856 (1977); Penn v. San Juan Hoasp., 528 F.2d 1181, 1189 (10th Cir. 1975); Calkins v. Blum,
511 F. Supp. 1073, 1088 (N.D.N.Y. 1981), affd, 675 F.2d 44 (2d Cir. 1982); Wilder v. Bern-
stein, 499 F. Supp. 980, 992-93 (S.D.N.Y. 1980).

195. 754 F.2d at 958.
196. 774 F.2d 441 (11th Cir. 1985).
197. Id. at 444.
198. Id. at 442-43.
199. Id. at 443.
200. Id. See 15 U.S.C. §§ 77a-77bbbb (1982).
201. 774 F.2d at 444 (citing Epsey v. Wainwright, 734 F.2d 748 (11th Cir. 1984)).
202. 774 F.2d at 445.
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In Menendez v. Perishable Distributors,20 3 an automobile accident
case, the court discovered during the course of the trial that a release had
been executed by the plaintiff in another case which might have had the
effect of releasing the defendant in the instant case.21 The defendants
immediately attempted to amend their answer at trial and assert the af-
firmative defense of release, and the district court allowed the amend-
ment pursuant to rule 15(b) of the Federal Rules of Civil Procedure.20

Counsel for plaintiff then claimed surprise based on the assertion of the
defense of release and requested time to obtain the necessary records
from the Circuit Court of Dade County concerning the circumstances sur-
rounding the release. The district court denied this request and directed a
verdict in favor of the defendants.206

On appeal, the Eleventh Circuit approved the district court's procedure
in allowing the amendment to the answer pursuant to the provisions of
rule 15(b) of the Federal Rules of Civil Procedure,20 7 but held that the
district court had abused its discretion in failing to permit Menendez "a
full and fair opportunity to obtain and present evidence in rebuttal. ' 20

8

B. Compulsory Counterclaim

In Republic Health Corp. v. Lifemark Hospitals,2"9 the Eleventh Cir-
cuit was presented with the procedural issue concerning the dismissal
with prejudice of a complaint which the district court found to constitute
a compulsory counterclaim that should have been asserted in a prior ac-
tion. 10 Republic Health Corporation (Republic) had attempted to enter
the hospital business in Dade County and sought to purchase an exemp-
tion from the Certificate of Need Law from King Memorial Hospital, Inc.
(King). King filed for bankruptcy, and the Bankruptcy Court approved

203. 763 F.2d 1374 (11th Cir. 1985).
204. Id. at 1376.
205. Id. at 1378-79 (citing FED. R. Civ. P. 15(b)). See infra note 207.
206. 763 F.2d at 1376-77.
207. Id. (citing FED. R. Civ. P. 15(b)). Rule 15(b) states in pertinent part:

If evidence is objected to at the trial on the ground that it is not within the issues
made by the pleadings, the court may allow the pleadings to be amended and shall
do so freely when the presentation of the merits of the action will be subserved
thereby and the objecting party fails to satisfy the court that the admission of
such evidence would prejudice him in maintaining his action or defense upon the
merits. The court may grant a continuance to enable the objecting party to meet
such evidence.

Id.
208. 763 F.2d at 1379.
209. 755 F.2d 1453 (11th Cir. 1985).
210. Id. at 1454.
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Republic's offer to purchase the exemption. ' Hialeah Hospitals, Inc.
(Hialeah), a defendant in the present action, filed an adversary proceed-
ing in the Bankruptcy Court against Republic seeking to declare the
agreement to purchase the exemption invalid. The Bankruptcy Court de-
nied Hialeah's relief.2 12 Prior to a ruling by the Bankruptcy Court, Re-
public filed this suit alleging, among other things, that Hialeah's opposi-
tion to Republic's purchase of exemption constituted illegal
anticompetitive practices in violation of state and federal antitrust
laws.21 2 Two days after the bankruptcy decision denying relief to Hialeah,
the district court granted Hialeah's motion to dismiss the present action
with prejudice on the ground that the complaint was a compulsory coun-
terclaim that should have been asserted by Republic in Bankruptcy
Court.

214

In determining whether the claims of Republic constituted a compul-
sory counterclaim pursuant to rule 13(a) of the Federal Rules of Civil
Procedure,21' the Eleventh Circuit adopted its predecessor court's 'logical
relationship' test for determining whether a counterclaim was compul-
sory.2 16 In applying this test, the Eleventh Circuit determined that a logi-
cal relationship exists when both claims are based on the same operative
facts or when "'the aggregate core of facts upon which the claim rests
activates additional legal rights, otherwise dormant, in the defend-
ant.' "1217 In reviewing the facts of this case, the court of appeals found
that Hialeah's adversary proceeding in Bankruptcy Court did not arise
out of the 'same operative facts,' but that, instead, Hialeah's suit focused
on a much narrower issue than Republic's complaint.2 1 8 Accordingly, the
Eleventh Circuit reversed the district court, holding that there was an
insufficient logical relationship under rule 13(a) and Republic's complaint
was not a compulsory counterclaim which should have been asserted in
Bankruptcy Court.2 1'

211. Id.

212. Id.

213. Id.
214. Id.

215. FED. R. Civ. P. 13(a).
216. 755 F.2d at 1455 (citing United States v. Aronson, 617 F.2d 119, 121 (5th Cir.

1980)).
217. 755 F.2d at 1455 (quoting Plant v. Blazer Fin. Servs., Inc., 598 F.2d 1357, 1361 (5th

Cir. 1979)).
218. 755 F.2d at 1455.

219. Id.
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C. Trial by Jury

In Sullivan v. School Board,220 the Eleventh Circuit affirmed the dis-
trict court's denial of appellant's demand for jury trial.2 ' Appellant, an
employee of the school board, filed a Title VII suit in August, 1980. In
October, 1982, more than two years later, shortly before the scheduled
trial, she requested a jury trial.2 22 The court of appeals affirmed the dis-
trict court's denial of the request for jury trial, initially noting that appel-
lant's claims under Title VII were equitable and, thus, not subject to a
jury trial.22 ' Moreover, it stated that appellant had not made a jury de-
mand within ten days as required by rule 38(b) of the Federal Rules of
Civil Procedure2 2

4 and that the appellant did not meet the five factor bal-
ancing test set forth in Parrott v. Wilson.22 Accordingly, the district
court did not err in denying appellant a jury trial.26

In Phillips v. Kaplus,"" plaintiffs, joint venture partners, sued fellow
joint venture partners and others seeking rescission of a sale, dissolution
of the venture, and an accounting. Defendants filed an answer and coun-
terclaim raising various legal issues and, with the counterclaim, filed a
jury demand.22 8 Plaintiffs, during the course of proceedings, dropped any
claims that they* had for damages and then asked the court to try the
issues separately, trying the equitable issues presented in their complaint
first without a jury, and then the legal issues raised in the counterclaim
before a jury. The district court granted these requests, and plaintiffs'
claims were tried first without a jury.22 '

The Eleventh Circuit, on review, initially considered the question of
defendants' waiver of the jury demand with respect to plaintiffs' claim.
Plaintiffs contended that jury demand was applicable only to the counter-
claims as it was attached to the counterclaims, and, thus, defendants had
waived their right to a jury trial on the issues set forth in plaintiff's com-
plaint.230 The Eleventh Circuit held that the jury demand was not con-
fined to the counterclaim and instead specifically requested a "'trial by
jury of all issues so triable.' ",231 The court further held that the demand

220. 773 F.2d 1182 (11th Cir. 1985).
221. Id. at 1188.
222. Id. at 1187.
223. Id.
224. FED. R. Civ. P. 38(b).
225. 773 F.2d at 1188 (citing 707 F.2d 1262, 1267 (11th Cir. 1983)).
226. 773 F.2d at 1188.
227. 764 F.2d 807 (11th Cir. 1985), cert. denied, 106 S. Ct. 802 (1986).
228. 764 F.2d at 811.
229. Id.
230. Id.
231. Id. (quoting defendant's counterclaim).
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had been timely filed pursuant to rule 38(b) of the Federal Rules of Civil
Procedure.23 The Eleventh Circuit affirmed the trial of plaintiffs' claims
without a jury holding that the claims for rescission and accounting were
equitable in nature, rather than legal, and, thus, no right to jury trial
existed.1

33

D. Pretrial Publicity

In United States v. Montgomery,2 3 4 defendants, members of 'Pershing
Plowshares' were demonstrating against the production of nuclear weap-
ons and were arrested after they destroyed property at the Martin-Mari-
etta Aerospace Corporation's defense plant in Orlando, Florida.2 3 In ap-
pealing their conviction, defendants contended that the trial court failed
to question the potential jurors sufficiently regarding the effect of pretrial
publicity. In reviewing the facts of the case, including the fact that de-
fendants themselves had actively sought and cultivated pretrial publicity,
the court of appeals held that the lower court did not abuse its discretion
in not permitting defendants to question the jurors individually and that
the court had questioned the jurors in a manner so as to determine the
effect of any pretrial publicity properly.236 Finding no abuse of discretion,
the court affirmed the convictions.2 3 7

Coleman v. Kemp"38 and Isaacs v. Kemp 2'8 were probably the most dis-
cussed and controversial cases of the year in the Eleventh Circuit.'4 The
court of appeals held, in the companion opinions, that pretrial publicity
was so prejudicial and inflammatory with respect to the trial of several
defendants in the murders of six persons in Seminole County, Georgia,
that the trial court erred in denying a motion for change of venue due to
pretrial publicity.24' The court of appeals, in determining whether the
trial court would be able to seat an impartial jury because of prejudicial
pretrial publicity, acknowledged the dual standards of 'actual' prejudice
and 'presumed' prejudice.'M The Eleventh Circuit found presumed
prejudice to exist and that the motion for change of venue was improp-

232. Id. (citing FED. R. Civ. P. 38(b)).
233. 764 F.2d at 812-13.
234. 772 F.2d 733 (11th Cir. 1985).
235. Id. at 735.
236. Id.
237. Id. at 738.
238. 778 F.2d 1487 (11th Cir. 1985).
239. 778 F.2d 1482 (11th Cir. 1985).
240. See, e.g., Atlanta Journal-Constitution, December 22, 1985, at Dl; January 3, 1986,

at A15.
241. 778 F.2d at 1543.
242. 778 F.2d at 1489.
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erly denied.24

In determining what constituted presumed prejudice, the court re-
viewed two recent Supreme Court decisions.24" After reviewing in detail
the pretrial publicity, the court reiterated that the presumptive prejudice
standard is reserved for "extreme situations" and is to be used "only
rarely."12 4

5 The burden of showing pretrial publicity is on the petitioner
and that burden is "an extremely heavy one."2" Finding that the peti-
tioner had in fact met this heavy burden, the court held as follows:

We conclude that petitioner has adduced evidence of inflammatory and
prejudicial pretrial publicity that so pervaded the community as to
render virtually impossible a fair trial before an impartial jury. Just as it
is inconceivable that Rideau could have received an impartial assessment
of his guilt in the community in which his televised confession was
broadcast, it is inconceivable that petitioner Coleman could have re-
ceived either an impartial assessment of his guilt or innocence or an at-
tached weighing of aggravated and mitigating circumstances in Seminole
County. The district court's finding to the contrary is clearly erroneous
and any finding to the contrary would be manifest error. 47

The Eleventh Circuit further held that evidence of overwhelming guilt,
which it acknowledged was present was not dispositive in assessing a
change of venue claim;248 that there was not a substantial "cooling off
period" between the commission of the crimes and the trial;24' and, finally
that the voir dire by the trial judge did not rebut the finding of presumed
prejudice 2 50

E. Discovery and Sanctions

In Farnsworth v. Proctor & Gamble Co.,251 a number of plaintiffs
brought suit against the defendant in a products liability action alleging
injuries from toxic shock syndrome.21 Proctor & Gamble served a sub-
poena upon a nonparty, the Center for Disease Control, seeking to dis-
cover the names and addresses of women who had participated in re-
search conducted by the Center for Disease Control on toxic shock

243. Id.
244. See Rideau v. Louisiana, 373 U.S. 723 (1963); Murphey v. Florida, 421 U.S. 794

(1975).
245. 778 F.2d at 1537.
246. Id.
247. Id. at 1540.
248. Id. at 1541.
249. Id.
250. Id.
251. 758 F.2d 1545 (11th Cir. 1985).
252. Id. at 1546.
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syndrome.25 The Center for Disease Control filed a motion for a protec-
tive order fearing that their identification of the names and addresses of
the women would result in the disclosure of embarrassing information
that might inhibit future studies by the Center.2" The district court
granted the motion for a protective order and, on appeal, the Eleventh
Circuit affirmed.

2 5

In affirming the order, the court of appeals stated that the standard of
'good cause' under rule 26(c) of the Federal Rules of Civil Procedure2 "
required a district court to balance the interests of Proctor & Gamble in
obtaining the names and addresses of the participants in the study
against the Center for Disease Control's interests in keeping the informa-
tion confidential.2 67 The court agreed that the information could be po-
tentially embarrassing since it dealt with sexual practices, contraceptive
methods, and menstrual activity.2 58 It further noted that the Center for
Disease Control had turned over approximately 34,000 research related
documents prior to this request for names and addresses of the individual
participants. 2 59 The court of appeals thus held "that the district court
acted within its discretion in holding that the Center's interests in keep-
ing its study participant's names confidential outweighed the discovery
interests of [Proctor & Gamble]."' 0

In United States v. $239,500 in U.S. Currency,261 the government filed
a complaint for forfeiture of currency when an individual, on boarding a
plane to Costa Rica, failed to declare $239,500 in cash that he was carry-
ing on his person. The government, in pursuing its claim, filed a notice to
take the deposition of the individual and the bank where the individual
was employed. 262 The deponents, who were the claimants of the money,
failed to appear for the deposition, and the government filed a motion for
sanctions, pursuant to the provisions of rule 37(b) of the Federal Rules of
Civil Procedure.2 62 The district court treated the motion as a motion to
compel and ordered the deponents to appear for the deposition on a cer-
tain date. 204 The deponents again failed to appear for the depositions,
and the government moved for dismissal of the claims and judgment in

253. Id.
254. Id.
255. Id. at 1548.
256. FED. R. Civ. P. 26(c).
257. 758 F.2d at 1547.
258. Id. at 1546.
259. Id.
260. Id. at 1547.
261. 764 F.2d 771 (11th Cir. 1985).
262. Id. at 772.
263. Id. See FED, R. Civ. P. 37(b).
264. 764 F.2d at 772.
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its favor. The district court granted the motion and dismissed all claims
pursuant to rule 37(b). 2  The court of appeals acknowledged that the dis-
missal was a severe sanction under the discovery provisions, but that this
sanction was within the discretion of the trial court and would not be
reversed absent abuse of that discretion.2" Finding no abuse, the district
court's dismissal was affirmed. " 7

In Shawmut Boston International Banking Corp. v. Duque-Pena,2"8

the defendant, a citizen of Colombia, was sued on a loan guarantee. As
part of the guarantee, the defendant expressly consented, in the event of
suit, to personal jurisdiction in any United States Court.2" After suit was
filed by Shawmut, it attempted to commence discovery, but was unsuc-
cessful in conducting any meaningful discovery over the course of approx-
imately one year. Defendant, originally represented by counsel, and then
proceeding pro se, refused to appear for his deposition that was noticed
in Bogota, Colombia, on approximately five different occasions.270 De-
fendant also did not appear at a discovery conference set by the court
and repeatedly informed the court that, under the laws of Colombia, he
was immune from such discovery examination.2 1

Plaintiff, on several occasions, filed motions for sanctions including the
sanction of dismissal for the complete failure of defendant to comply with
discovery proceedings as well as the failure of defendant to comply with
several court orders regarding discovery. The court granted plaintiff's mo-
tion for sanctions pursuant to rule 37 of the Federal Rules of Civil Proce-
dure, 27 2 held defendant in contempt, and granted a default judgment in
favor of plaintiff as well as costs and attorney's fees.2 78

On appeal, the Eleventh Circuit noted that rule 37(b) and (d) specifi-
cally authorized the imposition of default judgment, attorneys' fees and
costs as sanctions for failure to comply with discovery.274 Moreover, the
court found that the pattern of defendant's bad faith efforts to delay col-
lection justified the sanctions imposed by the court, and, accordingly, the
district court's judgment was affirmed.2 7

265. Id. at 772-73.
266. Id. at 773 (citing Properties Int'l, Ltd. v. Turner, 706 F.2d 308, 310 (11th Cir.

1983)).
267. 764 F.2d at 773.
268. 767 F.2d 1504 (11th Cir. 1985).
269. Id. at 1505.
270. Id. at 1505-06.
271. Id. at 1506.
272. FED. R. Civ. P. 37.
273. 767 F.2d at 1506.
274. Id. at 1507.
275. Id.
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In Branca v. Security Benefit Life Insurance Co.,27 plaintiffs filed suit
in the United States District Court for the Southern District of Florida
against an insurer on a life insurance policy. 2 " During the course of dis-
covery, plaintiffs took the deposition of an employee of defendant in To-
peka, Kansas. At the instruction of the attorney for defendant, the em-
ployee refused to answer certain questions deposed by counsel for
plaintiffs. 7 Plaintiffs, pursuant to rule 37(a) of the Federal Rules of Civil
Procedure,279 moved to compel responses to the deposition, filing the mo-
tion in the United State District Court for the District of Kansas, the
district where the deposition took place.28 The district court granted the
order compelling discovery, and defendant appealed that order to the
Tenth Circuit Court of Appeals. 2 Plaintiffs then filed a motion in the
Southern District of Florida for sanctions for failure of defendant to obey
the District of Kansas' order compelling discovery. The district court did
not rule on that order, and the failure to so rule was assigned as error on
appeal.

282

The Eleventh Circuit agreed that there had been a failure on the part
of the district court to rule on the motion for sanctions and further held
that the district court properly had jurisdiction to grant sanctions against
defendant pursuant to the provisions of rule 37(b)(2). The court noted
that rule 37(b)(2) allows the imposition of sanctions by the court "'in
which the action is pending' "2,88 for failure of a party to obey an order
entered pursuant to an order compelling discovery under the provisions
of rule 37(a)(1). 2" Holding that the district court in Florida committed
error in not ruling on the motion for sanctions, the court remanded the
case for findings of fact and conclusions of law on the issue of Securities'
alleged abuse of discovery procedures. 89 The Eleventh Circuit further
stated that the district court could grant, as a form or relief, relief from
the final judgment which had been adverse to the plaintiffs.2 6

Finally, in Goforth v. Owens,'8 7 the District Court for the Northern
District of Georgia dismissed a medical malpractice action due to the fail-
ure of plaintiff's counsel to prosecute pursuant to rule 41(b) of the Fed-

276. 773 F.2d 1158 (11th Cir. 1985).
277. Id. at 1159-60.
278. Id. at 1164.
279. FzD. R. Civ. P. 37(a).
280. 773 F.2d at 1164-65.
281. Id. at 1165.
282. Id.
283. Id. (quoting Fen. R. Civ. P. 37(b)(2)).
284. 773 F.2d at 1165 (citing FED. R. Civ. P. 37(a)(1)).
285. 773 F.2d at 1165.
286. Id.
287. 766 F.2d 1533 (11th Cir. 1985).
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eral Rules of Civil Procedure.2" The Court of Appeals affirmed the dis-
missal under either rule 41(b) or rule 16(f) of the Federal Rules of Civil
Procedure as a proper sanction for the conduct of plaintiff's counsel,
describing in detail the continuing failure of counsel for plaintiff to pur-
sue the case and comply with pretrial requirements.2 8' First, plaintiff's
counsel had failed to file a preliminary statement as required by the
court. Thereafter, a preliminary statement was ordered to be filed or the
parties were to appear for conference pursuant to rule 16 of the Federal
Rules of Civil Procedure. 90 No preliminary statement was filed, and
counsel for plaintiff informed the court that he could not "attend the rule
16 meeting because of an undiagnosed throat condition. 2 9 1 Counsel was
ordered to provide a doctor's certificate indicating that he would be inca-
pable of attending court. The court removed the case from the calendar
and informed counsel to prepare a preliminary statement when counsel's
secretary indicated that she was forwarding the certificate. The court
never received the preliminary statement.292

Counsel did appear at a subsequent pretrial conference and requested a
continuance, which was denied. During the ensuing two week term of
court, the deputy clerk contacted plaintiff's counsel on September 14th
and informed him that he was to be at trial on September 17th. Counsel
for plaintiff then announced that he was to appear for trial in superior
court on the same date. The District Judge and Superior Court Judge
then conferred and agreed that plaintiff's counsel would be excused from
the superior court, and the deputy clerk again advised plaintiff's counsel
that he was to appear and be ready to start the trial on the 17th. Plain-
tiff's counsel failed to appear in district court, but reported instead to
superior court. He sent an attorney, not of record, to district court to
move that the case be continued. Defendants, who were present with
their attorneys, "moved that the case be dismissed for lack of prosecu-
tion." '293 The district court granted the motion to dismiss.2 "

In affirming the district court's denial, the court noted that while the
dismissal of a case was "a sanction of last resort,"2" it was appropriate in
this case where "Plaintiff's counsel engaged in a pattern of delay and de-
liberately refused to comply with the directions of the court."2" The

288. Id. at 1534 (citing FED. R. Civ. P. 41(b)).
289. 766 F.2d at 1534-35 (citing FED. R, Civ. P. 41(b), 16(f)).
290. FED. R. Civ. P. 16.
291. 766 F.2d at 1534.
292. Id.
293. Id. at 1534-35.
294. Id. at 1535.
295. Id. (citing Jones v. Graham, 709 F.2d 1457, 1458 (11th Cir. 1983)).
296. 766 F.2d at 1535.
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court having acted within its discretion, the dismissal was affirmed.

VI. MOTION PRACTICE

A. Motion to Dismiss

The Eleventh Circuit determined the merits of a motion to dismiss for
failure to state a claim for relief pursuant to rule 12(b)(6) of the Federal
Rules of Civil Procedure, 97 reiterating in several cases the strict standard
necessary to obtain this relief. Accordingly, in Stone Mountain Game
Ranch, Inc. v. Hunt,298 the Eleventh Circuit affirmed the trial court's
granting of a motion to dismiss in a suit brought by a corporation which
operated an animal attraction in the state park run by the Stone Moun-
tain Memorial Association. 2 " The Association failed to renew the lease of
the game ranch when it expired, and the game ranch sued alleging viola-
tions of due process of law and seeking compensatory damages pursuant
to 42 U.S.C. § 1983.300 In affirming the trial court's dismissal of the com-
plaint for failure to state a claim for relief, the court of appeals stated
that the complaint failed to allege the deprivation of a property interest
protected by the due process clause of the Fourteenth Amendment and
also failed to allege any constitutional tort.30

In Friedlander v. Nims,3"5 a minority shareholder of a corporation
brought a class action suit against a second corporation and other individ-
ual defendants alleging a conspiracy to defraud and deceive the minority
shareholders.303 Defendants filed a motion to dismiss for failure to state a
claim and for failure to plead fraud with particularity.2$ 4 In reviewing the
facts of the case, the Eleventh Circuit stated the general rule that "a com-
plaint should not be dismissed for failure to state a claim unless it ap-
pears beyond doubt that the plaintiff can prove no set of facts in support
of his claims which would entitle him to relief."30' Noting this to be the
standard, the court of appeals also acknowledged that a district court
should, when necessary, allow the plaintiff an opportunity to amend the
complaint when "a more carefully drafted complaint might state a claim
upon which relief could be granted." 3"

297. FED. R. Civ. P. 12(b)(6).
298. 746 F.2d 761 (l1th Cir. 1984).
299. Id. at 763.
300. Id. (citing 42 U.S.C. § 1983 (1982)).
301. 746 F.2d at 766.
302. 755 F.2d 810 (11th Cir. 1985).
303. Id. at 812.
304. Id.
305. Id. at 813 (quoting Conley v. Gibson, 355 U.S. 41, 45-46 (1957) (footnote omitted)).
306. 755 F.2d at 813.
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The court of appeals affirmed the district court's granting of the motion
since the district court had given the plaintiff's the opportunity to amend
and had even informed plaintiff of the deficiency in the complaint and
how it could be amended.307 Plaintiff chose to disregard the directions of
the court, and, thus, the Eleventh Circuit found that while dismissal for
failure to state a claim may be a severe sanction, it was justified under
the circumstances of the case.'"

In Solis-Ramirez v. United States Department of Justice,'30 the Elev-
enth Circuit again affirmed a district court's dismissal of a complaint for
failure to state a claim. 10 In an attempt to avoid the granting of the mo-
tion to dismiss, plaintiff argued that the district court had considered
matters outside of the pleadings, thus converting his motion to dismiss
into a motion for summary judgment. He further argued that he had not
been provided with notice and opportunity to respond under the sum-
mary judgment procedure pursuant to rule 56 of the Federal Rules of
Civil Procedure. 1 1 The Eleventh Circuit affirmed the district court's
granting of the motion to dismiss, holding that the plaintiff's argument
was without merit since the 'matter outside the pleadings' alleged by
plaintiff to have been considered by the court was in fact a report at-
tached to the complaint. 12 "Such attachments are considered part of the
pleadings for all purposes, including a [motion to dismiss]. 1' 1

3 As a result,
the district court was procedurally correct, and the Eleventh Circuit
affirmed.'

14

B. Summary Judgment

In Property Management & Investments, Inc. v. Lewis,'1 5 the court of
appeals again considered the distinction between a rule 12(b)(6) motion
to dismiss and a rule 56 motion for summary judgment."' In this civil
rights case against various officials of the state of Florida, the defendants
filed a motion to dismiss. The district court, in ruling on the motion, went
beyond the pleadings and considered a state court order and stipula-
tion. 7 The Eleventh Circuit acknowledged that it is within the sound

307. Id.
308. Id. at 813-14.
309. 758 F.2d 1426 (11th Cir. 1985).
310. Id. at 1428.
311. Id. at 1430 (citing FED. R. Cirv. P. 56).
312. 758 F.2d at 1430.
313. Id.
314. Id.
315. 752 F.2d 599 (11th Cir. 1985).
316. FiD. R. Civ. P. 12(b)(6) and 56.
317. 752 F.2d at 602.
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discretion of the district court to accept material beyond the pleading
offered in conjunction with a motion to dismiss under rule 12(b)(6). The
court, therefore, ruled that once the district court decides to accept such
matters outside the pleadings, it must convert the motion to dismiss into
one for summary judgment. 1' Accordingly, the Eleventh Circuit ruled
that the district court properly converted the motion to dismiss into a
motion for summary judgment. The court, however, held that it was error
to fail to provide adequate notice of the conversion as the rules clearly
require that the court "must give to all parties ten-days notice that he is
so converting the motion." 1 While acknowledging this error, the Elev-
enth Circuit nevertheless went on to hold that in this "very unique [sic]
case"320 a careful review of the record persuaded the court that the par-
ties were aware of the conversion of the motion into a motion for sum-
mary judgment. Since the parties made all the arguments and presented
all the documents that would have been presented in a motion for sum-
mary judgment, the court affirmed the district court's granting of the mo-
tion for summary judgment.32

While the court found a way around the ten-day hearing requirement
in Property Management & Investments, Inc., the failure to provide a
pro se plaintiff with such notice in Griffith v. WainwrightM resulted in a
reversal of summary judgment.2 3 In Griffith, a pro se plaintiff filed suit
alleging that the correctional facility's policy, requiring inmates to tender
routine mail to prison employees for screening, violated his first amend-
ment rights.32

4 Defendants filed a motion to dismiss for failure to state a
claim, or in the alternative, a motion for summary judgment.3 2

5 The dis-
trict court rejected the motion to dismiss for failure to state a claim, but,
finding that no issue of material fact was presented, granted the motion
for summary judgment.32' In reviewing the procedural method followed
by the district court, the Eleventh Circuit held that the court had failed
to adhere to the requirements of rule 56(c) of the Federal Rules of Civil
Procedure,327 which require that a summary judgment cannot be entered
against a party unless "that person has been given express notice, ten
days in advance, of his rights under that rule and how he might best de-

318. Id. at 604 (citing Carter v. Stanton, 405 U.S. 669, 671 (1972)).
319. 752 F.2d at 605.
320. Id. (emphasis in original).
321. Id.
322. 772 F.2d 822 (11th Cir. 1985).
323. Id. at 826.
324. Id. at 824.
325. Id.
326. Id.
327. FED. R. Civ. P. 56(c).
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fend them. 3 2 8 The court of appeals noted that pro se parties occupy a
significantly different position from persons represented by counsel and
that a court should "'be particularly careful to ensure proper notice to a
pro se litigant.' ",329 Accordingly, since the district court had not complied
with the proper procedural notice with respect to the motion for sum-
mary judgment, the court of appeals vacated the order and remanded the
case.330

In three separate decisions,331 the Eleventh Circuit addressed the issue
of a party's attempt to avoid the grant of summary judgment by the filing
of conclusory or contradictory affidavits. On each occasion, the court of
appeals found that affidavits of a conclusory nature, or affidavits that
contradicted previous deposition testimony, did not meet the require-
ments of rule 56(e).332 The rule requires that a party responding to a mo-
tion for summary judgment may not rest upon the mere allegations of its
pleading, but, instead, must by affidavit or other appropriate measure file
a response setting forth the "specific facts showing that there is a genuine
issue for trial. 3 33 Thus, in the well reasoned decision of Evers v. General
Motors Corp.,334 the court of appeals held that an expert's affidavit which
failed to provide specific facts to support conclusory allegations of a de-
fect in a product would not avoid summary judgment on that specific is-
sue.3 36 Evers, while operating a General Motors automobile, was injured
in an accident.33' Her husband, as guardian, filed suit alleging a defect in
the passenger restraint system in the car as well as a defect resulting from
the failure of General Motors to install an inflatable restraint system (air
bag).3 3 7 The district court, in granting summary judgment, found that
plaintiff had failed to provide any evidence that a defect in the seat belt
system existed or contributed to plaintiff's injuries5 8

With respect to the second theory regarding the failure to provide an
air bag restraint system, plaintiff relied on an affidavit from an expert
witness that an air bag system would probably reduce the severity of or
prevent plaintiff's injuries and that the failure to incorporate such a sys-

328. 772 F.2d at 824 (interpreting FED. R. Cxv. P. 56(c)).
329. 772 F.2d at 825 (quoting Herron v. Beck, 693 F.2d 125, 126 (l1th Cir. 1982)).
330. 772 F.2d at 826.
331. Evers v. General Motors Corp., 770 F.2d 984 (11th Cir. 1985); Clay v. Equifax, Inc.,

762 F.2d 952 (11th Cir. 1985); Coats & Clark, Inc. v. Gay, 755 F.2d 1506 (11th Cir.), cert.
denied, 106 S. Ct. 231 (1985).

332. FED. R. Cxv. P. 56(e).
333. Id. (emphasis added).
334. 770 F.2d 984 (11th Cir. 1985).
335. Id. at 986.
336. Id. at 985.
337. Id.
338. Id.
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tern was a 'defect' in the design of the automobile.33' The district court
found that the affidavit created an issue of fact, but ruled that the air bag
theory was not a viable basis for recovery under the applicable state
law.310 In reviewing this ruling, the Eleventh Circuit found that the Flor-
ida courts never had addressed the question of tort liability for failure to
install an air bag, and, thus, the proper procedure was to certify the quis-
tion to the supreme court for resolution.341

The court of appeals, however, held that certification was not required
in the present case since its review of the plaintiff's expert witness' affida-
vit showed that the affidavit was without probative value, containing only
conclusory allegations without specific supporting facts.3 42' Relying on
similar rulings in the Ninth and District of Columbia Circuits," S43 the
court of appeals held that a party could not avoid summary judgment
solely on the basis of an expert's opinion where that opinion "fails to pro-
vide specific facts from the record to support its conclusory allegation" 44

and, accordingly, affirmed the granting to summary judgment.' 45

A similar result occurred in the Eleventh Circuit's decision in Coats &
Clark, Inc. v. Gay.' 4" Bailors brought an action against a warehouseman
for damage to their goods caused by a fire which occurred in the ware-
house, and the warehouseman, Gay counterclaimed for damages.34 The
bailors then filed a motion for summary judgment with respect to Gay's
counterclaim and Gay, in responding to the motion, provided the affidavit
of an expert witness. 4 8 The expert witness testified regarding causation
and stated that in his opinion a 'potential cause' of the fire was smolder-
ing cotton and that a fire packed bale or a spark from a cut band could
have caused the fire."' In assessing the value of this affidavit, the court of
appeals held that the expert witness' opinion is "based upon speculation
and guesswork and has no significant probative value.'3 0 Accordingly,
the Eleventh Circuit held that the affidavit did not create an issue of ma-
terial fact and affirmed summary judgment on the counterclaim. 51

339. Id.
340. Id.
341. Id.
342. Id. at 985-86.
343. United States v. Various Slot Machines, 658 F.2d 697, 700-01 (9th Cir. 1981); Merit

Motors v. Chrysler Corp., 569 F.2d 666, 672-73 (D.C. Cir. 1977).
344. 770 F.2d at 986.
345. Id. at 987.
346. 755 F.2d 1506 (11th Cir.), cert. denied, 106 S. Ct. 231 (1985).
347. 755 F.2d at 1508.
348. Id. at 1508-09.
349. Id. at 1510.
350. Id.
351. Id.
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Clay v. Equifax, Inc.,5 2 presented the Eleventh Circuit with the ques-
tion of the proper standard to be used in determining whether a material
issue of fact existed upon review of the entire record, including the re-
spondent's testimony by way of deposition or affidavit. 53 The court did
not reach a finding that the deposition testimony of Clay contradicted his
subsequent affidavit since neither raised a material issue of fact, but reit-
erated in a footnote its previous ruling that "[wihen a party has given
clear answers to unambiguous [deposition] questions which negate the ex-
istence of any genuine issue of material fact, that party cannot thereafter
create such an issue with an affidavit that merely contradicts, without
explanation, previously given clear testimony. '35

VII. TRAL

A. Jurors

In United States v. Martin,65 defendant's attorney, during voir dire,
challenged a prospective juror for cause in light of the juror's responses.3

The juror, an auditor at a savings and loan, was called to serve on a case
concerning the robbery of a bank.3 5 7 During voir dire, the auditor ac-
knowledged that being a bank employee would have a 'big impact' on her
decision-making process and that she could "probably be persuaded
against the defendant easily." 3' The district court refused, upon proper
motion, to strike the juror for cause.35 The Eleventh Circuit, however,
found that the juror had testified without qualification that she would be
affected because she was a bank employee, and further found that by
forcing the defense counsel to exercise one of his preemptory challenges,
the district court's error had impaired defendant's substantial right to an
allotted number of preemptory challenges.2

Conversely, in Peek v. Kemp,31' the Eleventh Circuit reversed the dis-
trict court's hasty excusal of a juror for improper conduct, finding that
the district court had not made a 'reliable determination' of the juror's
incapacity to serve prior to excusing him. s6 During deliberations a juror

352. 762 F.2d 952 (11th Cir. 1985).
353. Id. at 955.
354. Id. at 955 n.3.
355. 749 F.2d 1514 (11th Cir. 1985).
356. Id. at 1516.
357. Id.
358. Id. at 1516-17.
359. Id. at 1516.
360. Id. at 1518.
361. 746 F.2d 672 (11th Cir. 1985).
362. Id. at 681.
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in a murder trial began to feel sick, nervous and upset. 6 The juror ap-
parently was the lone hold-out for the defendant after fifteen hours of
proceedings in a murder trial.-" The trial judge dismissed the juror and
allowed an alternate juror to take his place."' Shortly thereafter, the jury
returned a verdict against the defendant.8" The substitution was done
with the consent of the defendant's counsel, but without informing de-
fendant that the juror was being excused or receiving defendant's ap-
proval to allow this procedure.3 7

In reviewing all the facts of the case, the Eleventh Circuit found that
the trial judge had not conducted an open hearing into the basis for sub-
stituting the alternate for the allegedly ill juror; had not made a proper
determination of whether the juror was in fact incapacitated; and had
not, in sufficient detail, insured that the juror understood that he had the
right to continue to hold to his opinion that the defendant should be ac-
quitted.8 e Accordingly, the court found that defendant had been de-
prived of his constitutional right to a trial by a fair and impartial jury
and deprived of his due process right to a fair trial."

The Supreme Court's recent decision of McDonough Power Equip-
ment, Inc. v. Greenwood 70 was followed by the Eleventh Circuit in two
recent cases371 concerning the honesty of a juror in responding to voir dire
questions. In United States v. Perkins,'7 2 the Eleventh Circuit, applying
what it characterized as the 'two prong' test of McDonough,'7 ' held that a
new trial was necessary based on a juror's misconduct in withholding in-
formation during voir dire.174 The court of appeals held that the juror
knew his answers were, in fact, false in response to questions regarding
his knowledge of the defendant, a witness, and to questions regarding
whether or not he had ever been a plaintiff or defendant in a previous
suit.8 7 5 It further held that correct responses would have provided a valid

363. Id. at 676-77.
364. Id. at 679.
365. Id. at 678.
366. Id. at 679, 681.
367. Id. at 683.
368. Id. at 681.
369. Id.
370. 464 U.S. 548 (1984).
371. United States v. O'Neill, 767 F.2d 780 (11th Cir. 1985); United States v. Perkins,

748 F.2d 1519 (l1th Cir. 1984).
372. 748 F.2d 1519 (11th Cir. 1984).
373. See 464 U.S. 548, 556 (1984). The two prong test advanced by the Supreme Court

states "that to obtain a new trial in such a situation, a party must first demonstrate that a
juror failed to answer honestly a material question on voir dire, and then further show that
a correct response would have provided a valid basis for a challenge for cause." Id.

374. 748 F.2d at 1531-32.
375. Id.
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basis for a challenge for cause and that a new trial was appropriate be-
cause the nondisclosure in this instance showed 'actual bias' on the part
of the juror.3 7 The court of appeals determined that actual bias was
shown not only by the juror's own dishonesty, but also by the fact that he
had been involved in similar litigation which he refused to disclose.3"

In United States v. O'Neill,'37 a juror, during initial jury selection,
stated that he could be fair and knew of no reason why he could not be
an impartial juror.3 7 9 He was never asked if he had any friends in law
enforcement, but during the lengthy jury selection procedure which went
on for approximately one week, the juror later informed the district court
that he had two friends who were narcotics agents and asked if any of the
potential witnesses were similarly employed. ° The judge read a list of
the witnesses to the jury, including one witness who was an agent."' The
juror assured the judge that his friendship with the two agents, who were
not witnesses, would not effect his qualification as a juror.3" Defendants'
motions to strike the juror were denied. The Eleventh Circuit, in af-
firming the district court's actions, found that the facts in this case did
not rise to the level set forth in the second part of the McDonough test."3
Rather than intentional dishonesty as in McDonough and Perkins, the
court found in this case that there was no deliberate withholding of infor-
mation, but instead the juror's own honesty had been demonstrated by
the fact that he "volunteered the information before the trial."3 "

B. Contempt

In several cases,"" the Eleventh Circuit considered the sanction of con-
tempt against trial lawyers for their conduct prior to trial, at trial, and
before grand jury proceedings. In Kleiner v. First National Bank,'" a
class action suit regarding bank interest rates, the district court certified
a class numbering approximately 8600 potential members.' 7 In a subse-
quent protective order, the judge allowed the taking of depositions of cer-

376. Id. at 1532.
377. Id. at 1533.
378. 767 F.2d 780 (11th Cir. 1985).
379. Id. at 784.
380. Id.
381. Id.
382. Id.
383. Id. at 785. See supra note 373.
384. 767 F.2d at 785.
385. United States v. Baldwin, 770 F.2d 1550 (Ilth Cir. 1985); In re Grand Jury Investi-

gation (Harvey), 769 F.2d 1485 (11th Cir. 1985); Kleiner v. First Nat'l Bank, 751 F.2d 1193
(11th Cir. 1985).

386. 751 F.2d 1193 (l1th Cir. 1985).
387. Id. at 1196.
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tain class members, but prohibited defendant from contacting other
members of the plaintiff class, while considering whether to allow defend-
ant to take further depositions." The bank, however, with the knowledge
and concurrence of its attorneys, undertook a telephone campaign to con-
tact prospective members of the class in an effort to solicit class exclusion
requests.3' Approximately 3000 customers were contacted and nearly
2800 decided to exclude themselves.390

The judge, upon hearing of the telephone solicitation campaign, imme-
diately cited counsel for the defendant for contempt.1' The court subse-
quently set an evidentiary hearing regarding what it considered to be vio-
lations of its previous orders and, following the hearing, entered the
sanctions against the defendants. These sanctions included fines imposed
against the law firm and disqualification of the lawyers from further rep-
resentation in the case. 32 The contempt citations were vacated.39

On appeal, the Eleventh Circuit affirmed the judge's sanctions, re-
jecting the lawyers' contention that their advice, however mistaken, was
given in good faith regarding the contacting of members of the plaintiff
class.' 4 The court of appeals stated that "[a]s a fundamental proposition
orders of the court 'must be obeyed until reversed by orderly review or
disrobed of authority by delay or frustration in the appellate process

t . ".'", The court of appeals went on to state "[tihere are few mandates
so plain as the command to obey the order of the Court ' 3" and that
under the circumstances of the case, the sanctions imposed by the trial
judge were appropriate.97

In United States v. Baldwin,' the district court held an attorney in
criminal contempt for stating that he would not follow a court order and
for then failing to appear to represent his client as ordered by the
court.3" The attorney in this case represented one of nine co-defendants
and attended a calendar call in February to set a trial date, wherein the
parties estimated the trial would last approximately a month. The court
inquired about the possibility of a trial in April or May. The attorney

388. Id. at 1196-97.
389. Id. at 1197.
390. Id. at 1198.
391. Id.
392. Id. at 1198-99.
393. Id. at 1198.
394. Id. at 1207-08.
395. Id. at 1208 (quoting United States v. Dickinson, 465 F.2d 496, 509 (5th Cir. 1972),

cert. denied, 414 U.S. 979 (1973) (emphasis in original)).
396. 751 F.2d at 1208.
397. Id.
398. 770 F.2d 1550 (11th Cir. 1985).
399. Id. at 1551-52.
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indicated that he was scheduled for trial in New York the first week of
April, but after that time he had no objection to trial during the remain-
der of April or May. The trial was set for April 16."" On April 12, the
attorney's brother attended a pretrial conference and orally advised the
court that the attorney was ready for trial, but could not be available on
Tuesday or Wednesday of the following week or Monday and Tuesday of
the week thereafter because of his observance of Passover, a Jewish holi-
day. The district court indicated that it would recess court by sundown so
the lawyer could be home in time for Passover.401

On the following Monday, the day the trial was scheduled to begin, the
attorney filed a written motion to stay all proceedings on Tuesday and
Wednesday of that week and Monday and Tuesday of the next week
based on the free exercise clause of the first amendment. 02 The judge
indicated that he could not reschedule the trial calendar at that point in
time, and the lawyer informed the court that he would not be at trial on
any of the four days. The judge then attempted to have another defense
attorney represent the defendant during the time the attorney would be
required to miss court. He also offered to recess at 4:00 p.m. or at any
time during the day that the attorney had to attend religious services.
The attorney maintained that he could not work at all on those days, and
the judge then specifically ordered the attorney "to be at court the follow-
ing day or he would be subject to contempt and criminal sanctions.' 4

0

When court was about to recess on the first day of trial, the judge again
urged the attorney to appear and stated that he would consider a failure
to appear a direct defiance of his order.404 The attorney once again ad-
vised the judge that he would not attend trial the next day, and, in fact,
when the trial resumed he did not appear.408 The judge then found the
attorney in contempt on two occasions for his stated failure to obey the
court's order and further in contempt for his failure to appear."" A hear-
ing date was set for two days later and after the hearing, the judge fined
the attorney $1000.407

On appeal, the attorney argued that the summary contempt by the dis-
trict court pursuant to rule 42(a) of the Federal Rules of Criminal Proce-
dure" was inappropriate under the facts of the case.4'" The Eleventh

400. Id. at 1551.
401. Id.
402. Id. See U.S. CONST. amend. I.
403. 770 F.2d at 1552.
404. Id.
405. Id.
406. Id.
407. Id. at 1552-53.
408. FED. R. CriM. P. 42(a).
409. 770 F.2d at 1553.
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Circuit found this argument to be without merit since the evidence
clearly showed that the disruption caused by the attorney's conduct was
severe. 4 10 The court of appeals further found that the statements made by
the attorney did, in fact, constitute contempt that was properly handled
by the court in its summary proceeding.411 Finally, the court found that
the lawyer's contention that he could not be held in contempt because of
his religious beliefs was without merit as it was the lawyers' duty to in-
form the court sufficiently before the trial of his intention to assert those
first amendment rights.4" In this case, the lawyer told the judge that trial
was appropriate during the Passover season; trial was scheduled; and
then when the Passover holiday arrived during the trial period, the law-
yer for the first time indicated his desire to assert his first amendment
rights three days before the trial." 8

Finally, in In re Grand Jury Investigation (Harvey),414 an attorney was
subpoenaed to testify before a grand jury regarding legal fees received for
representation of a client, loan transactions handled for a client, travel to
receive or transport money for a client, and the depositing and subse-
quent distribution of funds from a client's corporation."15 The attorney
refused to answer the questions on the grounds of attorney/client privi-
lege and attorney work product privilege.4"1 Following his failure to an-
swer the questions, the court found him in contempt.47

On appeal, the Eleventh Circuit affirmed the contempt order against
the attorney holding that "it is well settled law in this Circuit that mat-
ters involving the receipt of fees from a client are not generally privi-
leged."" 8 The court further found that the narrow exception set out in In
re Grand Jury Proceedings (Jones),"' applies only when disclosure of the
identity of the client would supply the "last link in an existing chain of
incriminating evidence likely to lead to the client's indictment."'' 0 In this
case, the court of appeals found that the identity of the client and the
existence of the fee were both known, the only question was the amount
of the fee, and, thus, it was properly discoverable by the grand jury.41

Similarly, the court found that the work product doctrine does not extend

410. Id. at 1554.
411. Id. at 1555.
412. Id. at 1557.
413. Id.
414. 769 F.2d 1485 (11th Cir. 1985).
415. 1d. at 1486.
416. Id. at 1487.
417. Id.
418. Id. (citing In re Slaughter, 694 F.2d 1258, 1260 (11th Cir. 1982)).
419. 517 F.2d 666 (5th Cir. 1975).
420. 769 F.2d at 1487.
421. Id.
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to questions concerning "purely financial transactions between an [attor-
ney] and his client. 4 22

VIII. ATTORNEY'S FEES

A. Title VII

In Sullivan v. School Board,4 28 the Eleventh Circuit discussed the rule
with respect to recovery by a defendant of an award of attorney's fees in a
Title VII action. Sullivan, a Jewish female, filed suit against the school
board alleging that she was dismissed because of sexist and anti Semitic
attitudes.' 2 ' Following a nine-day trial, the court ruled in favor of the
school board, and, sua sponte, made a finding of frivolity and requested
the defendants to seek attorney's fees.2 5 In reversing this finding of the
district court, the Eleventh Circuit first noted the general rule, set forth
in Christianburg Garment Co. v. E.E.O.C.26 that the district court, in its
discretion, could award attorney's fees to a prevailing defendant upon a
finding that the plaintiff's lawsuit was "frivolous, unreasonable, or with-
out foundation.' 2 7 Moreover, in determining whether a suit met this
standard, the Supreme Court in Christianburg admonished the use of
'hindsight logic' in determining whether the criteria were present.2 8

In reviewing other cases where 'frivolity' findings were upheld, the
Eleventh Circuit noted that most cases were decided by way of motion for
summary judgment or motion to dismiss.'2 ' In the present case, the mo-
tion to dismiss had been denied, no motion for summary judgment had
been filed, a nine-day trial had ensued wherein the court had found that
the plaintiff established a prima facie case, and thus, based on these crite-
ria as well as a review of the record, the Eleventh Circuit held that the
due process claims were not "so unreasonable or groundless as to be frivo-
lous' 3 0 and struck the award of attorney's fees.'2 '

B. The Equal Access to Justice Act

In 1980, Congress passed the Equal Access to Justice Act 32 (EAJA)

422. Id. at 1487-88.
423. 773 F.2d 1182 (11th Cir. 1985).
424. Id. at 1184.
425. Id.
426. 434 U.S. 412 (1978).
427. 773 F.2d at 1188 (quoting 434 U.S. at 421-22).
428. 434 U.S. at 421-22.
429. 773 F.2d at 1189.
430. Id. at 1190.
431. Id.
432. 28 U.S.C. § 2412(b) (1982).
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which provides an award of attorney's fees to the prevailing party in a
civil action brought by or against the United States "to the same extent
that any other party would be liable under the common law or under the
terms of any statute which specifically provides for such award.'43

3 In
Cable Atlanta, Inc. v. Project, Inc.,'3 the Eleventh Circuit was presented
with a case of first impression in the circuit regarding the applicability of
attorney's fees under the EAJA in an interpleader action.'3 5

Cable Atlanta owed money to Project when it was served with a notice
of levy for taxes in an exact amount owed to Project.4

3' Cable Atlanta
filed an interpleader action which was ultimately resolved and payment
was made to the United States.43 7 The district court then awarded attor-
ney's fees against the government pursuant to the provisions of the
EAJA.4

38

In reversing the district court's action and holding that the interpleader
act did not provide an independent basis for an award of attorney's
fees,' 3 ' the court of appeals followed the reasoning of two similar cases in
the Tenth and Eighth Circuits." 0 Moreover, the court found that Geor-
gia's statute regarding interpleader did not justify an award of attorney's
fees directly against the prevailing claimant to an interplead fund." 1

In United States v. 640.00 Acres of Land," the Eleventh Circuit con-
sidered an award of attorney's fees under the EAJA in a condemnation
proceeding. The court first considered whether or not a condemnation
proceeding was an appropriate proceeding for the award of attorney's fees
under the EAJA and concluded that it was under the authority of hold-
ings of the Fifth, Eighth and Ninth Circuits." 3

In further considering whether or not the land owner was the 'prevail-
ing party,' the court found that the land owner's award of fifty-three per-
cent more than the government's prelitigation offer met the definition of
'prevailing party' and, thus, attorney's fees were under the authority of

433. Id.
434. 749 F.2d 626 (11th Cir. 1984).
435. Id.
436. Id.
437. Id. at 627.
438. Id.
439. Id.
440. Chevron U.S.A., Inc. v. May Oilfield Servs., Inc., 739 F.2d 498, 499 (10th Cir. 1984);

Millers Mut. Ins. Ass'n v. Wassail, 738 F.2d 302, 304 (8th Cir. 1984).
441. 749 F.2d at 628.
442. 756 F.2d 842 (11th Cir. 1985).
443. Id. at 845 (citing United States v. 329.73 Acres of Land, 704 F.2d 800 (5th Cir.

1983); United States v. 341.45 Acres of Land, 751 F.2d 924 (8th Cir. 1984); United States v.
101.80 Acres of Land, 716 F.2d 714 (9th Cir. 1983)).
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the EAJA.""
In Joe v. United States,445 plaintiff sought an award of attorney's fees

under EAJA following successful prosecution of a medical malpractice ac-
tion against the United States under the Federal Tort Claims Act.4" Not-
ing that the 'American rule' in the United States requires that litigants
must bear their own attorneys' fees, the court interpreted the term 'stat-
ute' as used in 28 U.S.C. § 2412(b)" 7 to refer only to federal statutes."8

Thus, a Florida state statute allowing attorney's fees was inapplicable and
did not entitle the prevailing party to an award of attorney's fees from
the United States."

C. Civil Rights

The Eleventh Circuit addressed the issue of attorney's fees under the
provisions of the civil rights statute, 42 U.S.C. § 1988,1" on a number of
occasions during the year, most cases dealing with the applicability of the
fees in unusual situations. In Duncan v. Poythress,"' the court consid-
ered whether or not attorney's fees were allowable under section 1988,
when appellant, an attorney, represented two plaintiffs for a portion of
the litigation and then, after being added as a plaintiff to the litigation,
represented herself."'2 She applied for an award of attorney's fees as a
prevailing party. The district court awarded her attorney's fees during the
period she represented the other parties, but denied her attorney's fees
during the period that she represented herself under the theory that a
pro se plaintiff was not entitled to attorney's fees."53

In reversing the district court's decision and awarding attorney's fees to
appellant, the court made a distinction between a "lay pro se litigant"
and a "lawyer pro se litigant."' Finding that the congressional purpose
of section 1988 was to encourage lay persons to retain lawyers in meritori-
ous civil rights cases, the court of appeals stated that "the fact that the
lawyer she chose was herself in inconsequential.' 5 Accordingly, appel-
lant was awarded attorney's fees both for her own pro se representation

444. 756 F.2d at 848.
445. 772 F.2d 1535 (11th Cir. 1985).
446. Id. at 1536 (citing Federal Tort Claims Act, 28 U.S.C. § 2671 (1982)).
447. 28 U.S.C. § 2412(b) (1982).
448. 772 F.2d at 1537.
449. Id.
450. 42 U.S.C. § 1988 (1982).
451. 750 F.2d 1540 (11th Cir. 1985).
452. Id.
453. Id. at 1541 (relying on Cofield v. City of Atlanta, 648 F.2d 986 (5th Cir. 1981) (Unit

B)).
454. 750 F.2d at 1543-44.
455. Id. at 1544.
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as well as representation of other plaintiffs during the course of the
litigation.

4
5

In Jonas v. Stack,4 7 the Eleventh Circuit considered the question of an
award of attorney's fees for a lawyer who successfully prosecutes another
lawyer's application for fees under section 1988.' 8 Mavrides was ap-
pointed to represent inmates in a civil rights suit, and after six years of
litigation was successful and filed a motion for attorney's fees.46" The mo-
tion was objected to by defendants, and Mavrides retained other counsel,
Green, to prosecute his fee application, who was successful in obtaining
an award for Mavrides. 460 Green then filed a section 1988 fee application,
purportedly in the name of Mavrides, seeking compensation for his ser-
vices in representing Mavrides.61

The district court denied the application of Green, holding that Green
did not represent the plaintiff class, but instead represented Mavrides.46'
In addressing the threshold issue, the Eleventh Circuit held that repre-
sentation by an attorney who successfully prosecutes another attorney's
application for fees is a compensable service within the meaning of sec-
tion 1988, and, thus, Green's service on behalf of Mavrides was compen-
sable.463 However, the court went on to hold that the award was to be
made to the 'prevailing party' and that this term would not be expanded
to encompass an attorney who had no connection with the principal case
aside from its prosecution of fee.4" Instead, the proper procedure was for
the attorney who represented the class to include as a supplement to his
own fee application the costs and expenses incurred in retaining 'fee
counsel."4 5 Accordingly, due to the lack of standing of Green to bring his
application, his appeal was dismissed.' 6

In Glover v. Alabama Department of Corrections,'467 Glover filed a civil
rights suit against the Department of Corrections as well as against a
number of individuals. The district court directed a verdict in favor of all
of the parties except for one prison official who was sued in his individual
capacity. The jury returned a verdict against that defendant, and the

456. Id. at 1545.
457. 758 F.2d 567 (11th Cir. 1985).
458. Id. at 568.
459. Id.
460. Id.
461. Id.

462. Id.
463. Id. at 568-69.
464. Id. at 569-70.
465. Id. at 570.
466. Id.
467. 753 F.2d 1569 (11th Cir.), vacated, 106 S. Ct. 40 (1985).
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Eleventh Circuit affirmed the judgment.4" On petition for rehearing," 9

the Eleventh Circuit held that the discretionary power of the district
court to award attorney's fees under section 1988 allowed an award of
attorney's fees against a state since the evidence showed that the actions
of the individual were taken while he was on duty for the state and be-
cause, throughout the litigation, he was represented by the Attorney Gen-
eral. 410 Accordingly, an award of damages against an individual did not
preclude an assessment of attorney's fees against the state.47 1

In Martin v. Heckler,"'' plaintiffs sought attorney's fees under both the
Civil Rights Attorney's Fees Award Act and the Equal Access to Justice
Act.47 ' This request was denied by the district court and the Eleventh
Circuit. 7 4 On rehearing en banc, the court of appeals decision was va-
cated and remanded.47' The court addressed the question concerning
whether plaintiffs were the prevailing party in a situation when, after suit
had been filed, the defendant instituted remedial measures that mooted
the basis of the suit.476 The Eleventh Circuit noted that the test for pre-
vailing party is "'whether he or she has received substantially the relief
requested or has been successful on the central issue.' "47 That is to say,
whether "'plaintiffs' lawsuit was a catalyst motivating defendants to pro-
vide the primary relief sought in a manner desired by litigation.' "478
Under this standard, the court of appeals held that plaintiffs were, there-
fore, in fact the prevailing party.47

The determination of whether plaintiffs were 'prevailing parties' again
determined an award of attorney's fees in Wilson v. Attaway.480 Plaintiffs
filed suit against various county officials regarding an alleged unconstitu-
tional arrest and exposure to unconstitutional conditions in a county jail
following demonstrations in Wrightsville, Georgia.48' The case proceeded
to trial, and the jury returned a verdict in favor of all defendants.48' As an
amendment to the complaint, plaintiffs also requested a declaratory judg-

468. 734 F.2d 691 (11th Cir. 1984), vacated, 106 S. Ct. 40 (1985).
469. See supra note 451.
470. 753 F.2d at 1570.
471. Id.
472. 773 F.2d 1145 (11th Cir. 1985).
473. Id. at 1147-48 (citing 42 U.S.C. § 1988 (1982) and 28 U.S.C. § 2412 (1982)).
474. 773 F.2d at 1148.
475. Id. at 1155.
476. Id. at 1148.
477. Id. at 1149 (citing Watkins v. Mobile Hous. Bd., 632 F.2d 565, 567 (5th Cir. 1980)

(Unit B)).
478. 773 F.2d at 1149 (citing Robinson v. Kimbrough, 652 F.2d 458, 465 (5th Cir. 1981)).
479. 773 F.2d at 1149.
480. 757 F.2d 1227 (11th Cir. 1985).
481. Id. at 1233.
482. Id. at 1235.
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ment that a certain portion of the Wrightsville City Council Charter was
unconstitutional, and the district court found that it violated the Consti-
tution and granted declaratory relief." 3

The plaintiffs then amended their judgment to incorporate the declara-
tory relief and sought award of attorney's fees and costs as a 'prevailing
party' under 42 U.S.C. § 1988. '84 The district court denied the award of
attorney's fees and the Eleventh Circuit affirmed, holding that the failure
to award "attorney's fees with respect to the litigation of the charter issue
was not an abuse of discretion."' 8 In affirming, the Eleventh Circuit reit-
erated that a prevailing party is one who has been "'successful on the
central issue.' "" The central issue in this case was whether the alleged
unconstitutional arrest violated plaintiffs rights, not whether the charter
was unconstitutional. Since plaintiffs were not the 'prevailing party' on
this central issue, the denial of attorney's fees was not an abuse of the
district court's discretion. 87

Finally, in Pitts v. Freeman,'8 the Eleventh Circuit affirmed a ruling
by the district court regarding the timeliness of a motion for attorney's
fees." On February 24, 1984, the district court entered judgment in favor
of the plaintiffs in a civil rights action."90 On May 30, 1984, the plaintiffs
filed a motion for an award of attorney's fees relating to the February
judgment.' 9 1 Under the local rules, a motion for attorney's fees must be
filed "'within fifteen days of the entry of final judgment.' "492 Defendants
objected to plaintiff's request for attorney's fees on the ground that the
motion had not been filed within fifteen days of the final judgment.
Plaintiffs claimed there had been no final judgment since an appeal was
pending. The district court rejected plaintiff's argument holding that the
judgment of the trial court was final and, therefore, denied the request
for attorney's fees. 93 The Eleventh Circuit affirmed the district court's
denial of attorney's fees."9'

483. Id. at 1248.
484. Id. (citing 42 U.S.C. § 1988 (1982)).
485. 757 F.2d at 1248.
486. Id. (quoting Miami Herald Pub. Co. v. City of Hallandale, 742 F.2d 590, 591 (11th

Cir. 1984)).
487. 757 F.2d at 1248.
488. 755 F.2d 897 (11th Cir. 1985).
489. Id. at 898.
490. Id.
491. Id.
492. Id. (citing N.D. GA. LOCAL RULE 421.1).
493. 755 F.2d at 898.
494. Id.
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