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I. INTRODUCTION

This survey of 1985 labor cases from the Eleventh Circuit Court of Ap-
peals addresses recent developments in labor relations law, including the
Norris-LaGuardia Act,1 the National Labor Relations Act s (NLRA), and
the Labor-Management Reporting and Disclosure Act of 1959
(LMRDA).8 Cases relating to employment discrimination on the basis of
race, sex, national origin, religion, age, or handicap are discussed in an-
other survey article.4 The cases reviewed in this Article were selected be-
cause of their significance in the development of'the procedural and sub-
stantive law of labor relations. The reader is cautioned, however, that not
every labor case in the Eleventh Circuit has been noted in this Article.

II. NATIONAL LABOR RELATIONs ACT

A. Jurisdiction and Procedure

In the 1984 labor law survey of cases from the Eleventh Circuit,5 we
began our discussion of significant cases with the decision in Carter v.
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Sheet Metal Workers' International Association. In Carter, the Elev-
enth Circuit found7 that the state court action was preempted by sections
8(b)(1)" and 8(b)(2) 9 of the NLRA and by the principles expressed in San
Diego Building Trades Council v. Garmon.'0 This year's survey begins
with another case examining the same issue that the Eleventh Circuit re-
solved in exactly the opposite fashion.

In the case of Hechler v. International Brotherhood of Electrical
Workers," plaintiff was a female electrical apprentice with the Florida
Power and Light Company (FPL) and a member in good standing with
the International Brotherhood of Electrical Workers (IBEW)."2 FPL as-
signed plaintiff to a job that she alleged was beyond the scope of her
training, and on the same date, she sustained significant injuries while
performing work within the scope of her employment. 3 Plaintiff sued the
IBEW and its local affiliate on the theory that the union had breached
duties owed to plaintiff to assure that she was provided with a safe work
place and to protect her from undue risk "in the performance of ... du-
ties which were not commensurate with her training and experience.""'

Plaintiff filed suit in state court,'" defendants removed the case to federal
court,' 6 and the district court dismissed 7 plaintiff's suit based upon her
failure to comply with section 10(b) of the NLRA,' which requires that
suit be brought within six months of the alleged unfair labor practice."
The Eleventh Circuit reversed and remanded to the district court with
instructions to the district court to remand the case to state court be-
cause plaintiffs complaint stated a common law negligence claim that
was not preempted by federal labor laws.20

The Eleventh Circuit began its analysis of whether plaintiff's tort claim
against her union was preempted by federal law by reviewing significant
preemption cases. As is typical in such analysis, the court initially focused
on the lessons of Garner v. Teamsters Local Union No. 776,11 United

6. 724 F.2d 1472 (11th Cir.), cert. denied, 105 S. Ct. 119 (1984).
7. 724 F.2d at 1473.
8. 29 U.S.C. § 158(b)(1) (1982).
9. 29 U.S.C. § 158(b)(2) (1982).

10. 359 U.S. 236 (1959).
11. 772 F.2d 788 (11th Cir. 1985).
12. Id. at 789.
13. Id.
14. Id.
15, Id. at 790.
16. Id.
17. Id.
18. 29 U.S.C. § 160(b) (1982).
19. See DelCostello v. International Bhd. of Teamsters, 462 U.S. 151 (1983).
20. 772 F.2d at 790-91.
21. 346 U.S. 485 (1953).
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Construction Workers v. Laburnum Construction Corp.," and San Diego
Building Trades Council v. Garmon.23 The Court in Garner established
the principle that a state court cannot interfere with union activity ab-
sent an observable threat to public safety.24 In that case, the Supreme
Court observed that Congress chose centralized administration of labor
policies and procedures to avoid "incompatible or conflicting
adjudications."

2 5

In Laburnum, however, the Court found a tort action against a union to
be cognizable in state court because no administrative substitute had
been provided for the remedy available under state law.2 6

To the extent that Congress prescribed preventive procedure against un-
fair labor practices, [Garner] recognized that the Act excluded conflicting
state procedures to the same end. To the extent, however, that Congress
has not prescribed procedure for dealing with the consequences of tor-
tious conduct already committed, there is no ground for concluding that
existing criminal penalties or liabilities for tortious conduct have been
eliminated. The care we took in the Garner case to demonstrate the ex-
isting conflict between state and federal administrative remedies in that
case was, itself, a recognition that if no conflict had existed, the state
procedure would have survived. The primarily private nature of claims
for damages under state law also distinguishes them in a measure from
the public nature of the regulation of future labor relations under federal
law.2  I

Finally, the Eleventh Circuit reviewed the holding in Garmon and
found two general exceptions to preemption." The first exception is
available when the activity that is sought to be regulated is of "merely
peripheral concern ' '2' to the NLRA. The second exception concerns con-
duct that touches interests so "deeply rooted in local feeling 2

1
0 that the

court cannot infer that Congress deprived states of the power to act."
Thus, the Eleventh Circuit, after reviewing the three primary preemption
cases and more recent decisions cited in accordance therewith, 2 con-
cluded that three factors must be present before state courts may assert
jurisdiction without running afoul of the federal preemption doctrine in

22. 347 U.S. 656 (1954).
23. 359 U.S. 236 (1959).
24. 346 U.S. at 488.
25. Id. at 490-91.
26. 347 U.S. at 665.
27. Id.
28. 772 F.2d at 792.
29. 359 U.S. at 243.
30. Id. at 244.
31. Id.
32. See, e.g., Farmer v. United Bhd. of Carpenters, 340 U.S. 290 (1977).
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the labor area:

(1) The state action must be of peripheral concern to federal labor law;
(2) The state action must involve conduct in which a state has an over-
riding interest and which is deeply rooted in local concerns; and
(3) There must be little risk that the state cause of action will interfere
with the effective administration of federal labor policy.3s

In Hechler, plaintiff asserted that a section 301 suit" would not pro-
vide her with a full measure of compensatory damages as would an action
under state law."' The Eleventh Circuit agreed, finding that nothing in
section 301, with the possible exception of back wages, could provide
plaintiff with complete relief.36 Thus, the remedies of the state action and
an action under section 301 were distinct, supporting the proposition that
a case in state court would not be in conflict with a similar action based
on the same facts brought in federal court.3 7

Plaintiff in the Hechler case relied in part on the agreement between
FPL and the IBEW. The agreement provided that the union would par-
ticipate in the decision of whether an apprentice electrician was qualified
to perform the duties assigned to him or her, based upon the experience
of the apprentice and the difficulty and dangerous character of the work
involved.3

8 Accordingly, the union argued that plaintiff's claim was barred
by the principle enunciated in Allis-Chalmers Corp. v. Lueck, 9 in which
the Supreme Court said that state law claims that are "substantially de-
pendent"40 upon analysis of a collective bargaining agreement must be
treated either as a section 301 claim or as preempted by federal labor
law . 1 The Eleventh Circuit distinguished Allis-Chalmers by means of
Delphic reasoning similar to that of many recent Supreme Court opin-
ions. Allis-Chalmers, according to the Eleventh Circuit, concerned a tort
that was a product of the contract between the parties.42 Conversely, the

33. 772 F.2d at 792.
34. 29 U.S.C. § 185(a) (1982) provides as follows:

Suits for violation of contracts between an employer and a labor organization rep-
resenting employees in an industry affecting commerce as defined in this chapter,
or between any such labor organizations, may be brought in any district court of
the United States having jurisdiction of the parties, without respect to the amount
in controversy or without regard to the citizenship of the parties.

Id.
35. 772 F.2d at 792-93.
36. Id. at 793.
37. Id. at 797.
38. Id. at 790 n.1.
39. 105 S. Ct. 1904 (1985).
40. Id. at 1916.
41. Id.
42. 772 F.2d at 794.
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tort alleged in Hechler was rooted in principles of common law negligence
for breach of a duty of care, which duty was established by the contract
between the parties." In any event, the court in Allis-Chalmers recog-
nized the necessity of treating preemption questions on a case-by-case
basis." This opens the door to the type of conflicts created by cases like
Carter and Hechler.

Reviewing decisions in other circuits, the Eleventh Circuit elected to
break from its brethren and recognize tort liability against a union for
breach of a duty established by contractual obligations."5 The court con-
sidered the case of Bryant v. United Mine Workers," in which plaintiff
brought suit against a union for negligently failing to enforce a mine
safety provision. 47 The Sixth Circuit found that the union had not ac-
cepted any duty beyond its usual duty of fair representation, and there-
fore it deemed the case preempted by federal law.4 8 Similarly, in Helton
v. Hake," survivors of a deceased employee filed a state claim against the
union asserting its negligence in failing to assure safe working condi-
tions.50 In Helton, the court found that a contract may serve as the basis
of a tort claim, depending upon the remedies sought by the plaintiff:

[Tihe only relevance of the collective bargaining agreement appears to be
that it would determine, to some extent at least, the nature and scope of
defendants' duty. That defendants' duty may have arisen under a con-
tract does not in and of itself change the basic nature of this action,
which is a suit in tort to recover damages for injuries sustained due to
defendants' alleged negligence.' 1

Because plaintiffs were not seeking reinstatement, back wages, or im-
provement of working conditions, the court in Helton concluded that a
state cause of action was not preempted by federal law.62

In Hechler, the Eleventh Circuit relied upon Dunbar v. United Steel
Workers of America,'8 an Idaho state decision, to support its reasoning
that a contractual duty can form the basis of a tort action." In House v.

43. Id.
44. 105 S. Ct. at 1916.
45. 772 F.2d at 799.
46. 467 F.2d 1 (6th Cir. 1972), cert. denied, 410 U.S. 930 (1973).
47. 467 F.2d at 2.
48. Id. at 6.
49. 386 F. Supp. 1027 (W.D. Mo. 1974).
50. Id. at 1028.
51. Id. at 1032.
52. Id. at 1034.
53. 100 Idaho 523, 602 P.2d 21 (1979), cert. denied, 446 U.S. 983 (1980).
54. 772 F.2d at 795.
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Mine Safety Appliances Co.,1" a companion suit arising out of the same
accident, however, the federal district court in Idaho refused to allow a
negligence action based on the union's failure to observe the duties im-
posed upon it by the collective bargaining agreement." The Eleventh Cir-
cuit considered, but found unpersuasive, the reasoning in the Dunbar and
House decisions. These decisions found preemption necessitated by two
primary factors: "(1) [Plunishing unions for failing to assure compliance
by the company with the safety provisions called for in the collective bar-
gaining agreement would undermine the incentive of employers to comply
with such agreements; and (2) imposing such liability would discourage
unions from including such safety standards in collective bargaining
agreements. ' 57 These principles, which cannot be said to be of "mere pe-
ripheral concern" 8 to federal labor law, have been specifically accepted
by the First Circuit in a case similar to the Hechler case, Condon v. Local
2944, United Steel Workers of America.9 In Condon, the court broadly
stated that "a union cannot be held liable for the negligent performance
of a duty it assumed that arose inextricably, as here, from the safety and
health provisions of a collective bargaining agreement.""

The Eleventh Circuit enunciated two factors that courts must consider
in determining whether a negligence suit is available against a union, not-
withstanding the preemption doctrine. First, the court must consider
whether the duty allegedly breached by the union is 'inextricably inter-
twined' with the collective bargaining agreement." Second, the court
must consider whether a negligence suit against a union 'impermissibly
impedes' upon federal labor management policies.6 ' In making this sec-
ond determination, the court must determine whether the duties sought
to be enforced are 'tangential and remote' to the federal scheme, justify-
ing exemption from the preemption rule." Applying those tests to the
case at bar, the Eleventh Circuit concluded that Hechler's claim against
the union for breach of its contractually imposed duty was not preempted
by federal law.6 4

Although it is difficult to distinguish the Hechler case from previous
Eleventh Circuit decisions and from decisions reached on the same issues
in other circuits, the court appears to have enunciated a new source of

55. 417 F. Supp. 939 (D. Idaho 1976).
56. Id. at 945.
57. 772 F.2d at 795-96 (relying on House, 417 F. Supp. at 946-47).
58. See supra note 29.
59. 683 F.2d 590 (1st Cir. 1982).
60. Id. at 595.
61. 772 F.2d at 796.
62. Id.
63. Id.
64. Id. at 799.
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employee recovery against unions. If the union's liability evolves from a
breach of its responsibility to assure a safe work environment, the court
will find such an action to be properly brought in federal court pursuant
to section 301." If the suit concerns a breach of a duty relating to fitness
and training of an employee, however, the Eleventh Circuit will hold the
union responsible to exercise properly its expertise in determining rela-
tive qualifications of its individual members." While this distinction can-
not be characterized as a 'bright line' upon which a union may base its
conduct, it clearly establishes a new and important area of potential lia-
bility for the union and a new and important avenue of relief and recov-
ery on the part of union employees. The essence of this special responsi-
bility is the relationship between the union and the worker, which the
Eleventh Circuit has determined is outside the scope of the basic princi-
ples of federal labor policy. The implications of this case are significant,
and union counsel should review it carefully and communicate it to union
officials and personnel.

B. Section 303 Liability

A second Eleventh Circuit case concerning union liability, which is also
significant for union counsel, is American Bridge Division, United States
Steel Corp. v. International Union of Operating Engineers, Local 487.7
In American Bridge, a general contractor brought a suit against the union
for damages the contractor sustained as a result of an illegal jurisdictional
strike by the union." Factually, predicate liability was easily established
by means of common law agency theories and the illegal walkout by union
employees." The court determined that several employees were in clear
violation of section 8(b)(4)(i)(D) of the NLRA when they refused to work
without a composite crew.70 Moreover, the court quickly disposed of the
issues of whether a union steward acted within his 'general apparent au-
thority' and whether he acted on behalf of the union.7" The court found
that the steward is an agent for general purposes of a labor organization,7

that the union steward in this case had the general apparent authority to
bind the union, and that he undertook illegal acts squarely within the
scope of his agency.78 Thus establishing the liability of the union, the

65. See supra note 41.
66. 772 F.2d at 796 n.3.
67. 772 F.2d 1547 (11th Cir. 1985).
68. Id. at 1549.
69. Id. at 1550.
70. Id. at 1551 (citing 29 U.S.C. § 158(b)(4)(i)(D) (1982)).
71. 772 F.2d at 1551.
72. Id.
73. Id.
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court focused its attention on the issue of damages.
With regard to the issue of damages, the American Bridge case should

serve as helpful precedent in the area of union liability for unauthorized
work stoppages. The court carefully and clearly outlined many areas of
recovery upon which an employer may base its claims and discussed the
measurement of damages in each area.

The general principle applicable to damage awards under section 303"4
is well established in this circuit.75 The measure of damages is a sum that
is a just and reasonable approximation of the actual injuries sustained as
a result of the illegal strike .7 A court may not indulge in conjecture or
speculation, but must only award actual losses incurred as a result of the
strike.7 Using the Fifth Circuit precedent as the source of the general
principles, the court analyzed seven specific items of claimed loss.7 8

The first item obtained by the company against the union in American
Bridge was that of increased labor costs.79 The court agreed with the com-
pany that labor efficiency for all workers was only fifty percent of normal
for the period immediately following the strike. 0 The union argued that
the finding was erroneous because American Bridge failed to mitigate its
damages by not immediately laying off those workers who were not pro-
ducing at a 100% level and that the hourly rate awarded for the various
workers was excessive. 1 The court disposed of the first two arguments
posed by the union on the basis of the record below.82 Since there was
ample evidence of the appropriateness of the fifty percent figure, the
court found that American Bridge could not effectively lay off workers
when skilled employees were in short supply." The court, however, found
the union's third argument persuasive. Essentially, the court agreed that
increased labor costs could include the basic wage rate, dues and taxes
paid by the employer, and fringe benefits." That portion of the hourly

74. 29 U.S.C. § 187 (1982).
75. Vulcan Materials Co. v. United Steelworkers of Am., 430 F.2d 446, 457 (5th Cir.

1970), cert. denied, 401 U.S. 963 (1971). The Eleventh Circuit, in the en banc decision of
Bonner v. City of Prichard, 661 F.2d 1206, 1209 (11th Cir. 1981) adopted as precedent deci-
sions of the former Fifth Circuit rendered prior to October 1981.

76. Vulcan Materials Co. v. United Steelworkers of Am., 430 F.2d 446, 457 (5th Cir.
1970).

77. Turnkey Constructors, Inc. v. Cement Masons, 580 F.2d 798, 800 (5th Cir. 1978);
H.L. Robertson and Assocs. v. Plumbers Local Union No. 519, 429 F.2d 520, 522 (5th Cir.
1970).

78. 772 F.2d at 1552-55.
79. Id. at 1552.
80. Id.
81. Id.
82. Id.
83. Id.
84. Id.
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rate that was attributable to allocations for overhead and profit, however,
could not be upheld.6 The court found that American Bridge did not
sustain any additional loss of profit that was not fully compensated by
the reimbursement of additional expenses incurred.8 Similarly, since the
overhead did not fluctuate proportionately with the level of production of
the business, the court found that the allocation for overhead was
flawed. 7 When, as in this case, the full profit on a project is ultimately
obtained by an enterprise, overhead is covered to the extent contem-
plated by the original contract.8 Thus, an award for overhead absent a
showing of lost profit constitutes a double recovery.8

The second element of loss claimed by the employer was the loss of use
of rented equipment." During the unlawful strike, a rented crane lay idle.
Further, the delay necessitated seven days of additional rental for the
office trailer.' 1 Utilizing a simple formula for guidance in future cases, the
court upheld the award for these two items. The lower court found, and
the court of appeals agreed, that rental items utilized on a construction
site typically would be used an average of twenty-two days each month."
Thus, damages are determined by dividing the total days of lost use by
twenty-two and multiplying this fraction by the total monthly cost of
rented equipment.0

The company also sought and recovered damages based upon the daily
rate value for loss of use of equipment that it owned.' The court of ap-
peals disagreed with this conclusion, since no evidence supported the
lower court's assumption that American Bridge could have rented its idle
equipment to other companies on a daily basis.96 Absent such a showing,
the court determined that a reasonable means of approximating the loss
is to prorate the monthly rental rate of owned equipment over the actual
time of deprivation of use." Again using the formula determined by the
days of strike duration divided by the twenty-two work days in the aver-
age month, the court arrived at a reasonable assessment of the value of

85, Id.
86, Id.
87. Id.
88. Id.
89. Id. See also Sheet Metal Workers v. Atlas Sheet Metal Co., 384 F.2d 101, 109-10 (5th

Cir. 1967).
90. 772 F.2d at 1553.
91. Id.
92. Id.
93. Id. at 1553 n.2.
94. Id. at 1553.
95. Id.
96. Id.
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the loss of use of owned equipment.' 7

The fourth item of loss sought by the employer concerned rehiring
costs.8 The company put forth evidence that three hours of the first day
on a job, either by a new or laid off employee, are usually consumed by
orientation." The court of appeals accepted the three-hour figure based
upon the hourly rate utilized by the court below, minus the overhead and
profit allocations discussed above.100

The fifth item of damages sought by the employer concerned worker
inefficiency following the week of the strike.10 ' The court found that
"teamwork is an essential attribute of an Ironworker crew working in
structural steel construction."10 2 Based upon the previous disturbances in
work stoppage, the record supported the employer's claim that efficiency
was only fifty percent of normal for the week after the strike when all
employees were back on the job.'08 After adjusting the district court's
hourly rate based upon the overhead and profit allocations, the court of
appeals adopted the district court's finding of liability in this regard.'"

The sixth item of cost sought by the employer was the escalation of
costs incurred as a result of the delay required by the strike.' 0 5 The court
below had awarded damages based upon the difference between one
week's wages in July of 1982, when the strike occurred, to the wages paid
in November of 1983, when the project was completed.'" The court of
appeals found that it was speculative to assume that a one week delay
could justify an escalation cost in excess of $6000 traced through seven-
teen months of construction.' 7 The court of appeals, therefore, threw out
this item of cost, noting that a different result might be reached in a less
complex project in which wage increases could be reasonably traced for a
period of several months.' 0 '

The last item of damages sought by the employer was the lost interest
on payments for work completed.'" The district court awarded a figure of
approximately $3000, representing interest at 1.5% per month times the
forty-five day normal turnover time on a payment from the owner to the

97, Id.
98, Id.
99. Id.

100. Id.
101, Id. at 1554.
102. Id.
103. Id.
104. Id.
105. Id.
106. Id.
107. Id.
108. Id.
109. Id.
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general contractor.110 The court of appeals reversed this holding, finding
that the normal turnover time for payment was not the issue and stating
that "the proper inquiry is how much payment has been delayed by the
strike."1 " The court allowed interest for the period of the strike, but re-
fused to consider any further delays as being attributable to the union.'

Based upon the above considerations, the court of appeals modified the
original award of $41,279.60 to a revised total damage award of
$22,408.87.'3 Thus, the court of appeals not only identified a number of
factors to consider in determining damages allowable under section 303
suits against a union, but also clearly demonstrated its willingness to per-
sonally modify the award of a lower court in accordance with these
directives.

C. Section 301 Suits

The Eleventh Circuit decided two cases under section 301 of the Labor
Management Relations Act.' In the first case, Foster v. United Steel-
workers Local Union No. 13600,15 a former employee brought a 'hybrid
301' action against his former employer and his union."" The employer
terminated the employee, a truck driver, after he refused to ride with
another driver whom the employee considered to be unsafe.'17 The union
began arbitration of his dispute, but did not pursue it through all steps.
The employee filed suit against the employer for breach of the collective
bargaining agreement and against the union for breach of its duty of fair
representation.1 '

After plaintiff presented his evidence before the district court, the em-
ployer and the union moved for involuntary dismissal under Federal Rule
of Civil Procedure 41(b)." The court denied the union's motion, but dis-
missed the action against the employer and required the employer to ar-
bitrate the dispute.' 20 The court ordered the union to proceed with arbi-
tration and to pay the employee's attorneys' fees. The union appealed
this finding,"1 and the decision of the Eleventh Circuit demonstrates the

110. Id.
111. Id.
112. Id.
113. Id. at 1555.
114. 29 U.S.C. § 185 (1982).
115. 752 F.2d 1533 (11th Cir. 1985).
116. Id. at 1534.
117. Id.
118. Id.
119. FED. R. Civ. P. 41(b).
120. 752 F.2d at 1534.
121. Id.
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importance of careful processing of cases through the lower courts.
Although the employer in the Foster case was successful in its 41(b)

motion, the appellate court could not determine whether the lower court
had dismissed the claim against the employer for all purposes and, if so,
the grounds upon which the dismissal was based.2 The Eleventh Circuit
said that it could not determine whether the trial court entered its order
under rule 41(b) because of the parties' failure to exhaust contractual
remedies or because of plaintiff's failure to prove a violation of the collec-
tive bargaining agreement.1 2 3 Based upon the holding in DelCostello v.
International Brotherhood of Teamsters,2 4 the court found recovery
against a union in a hybrid 301 suit can be obtained only when the plain-
tiff demonstrates a violation of the collective bargaining agreement by the
employer and a breach of duty by the union.12 5 Because of the imperfec-
tion in the record, the appellate court could not determine whether this
threshold question had been resolved in favor of the employee, and the
court vacated and remanded the case for further proceedings to explain
the holding of the court below. 1 2

The importance of the Foster case is obvious to both union and man-
agement attorneys. In a hybrid section 301 suit, the union and the em-
ployer are, for purposes of defending against the litigation, tenuous allies
against the employee. The employee must be successful against both de-
fendants if he is to obtain the relief that he seeks. Nevertheless, a holding
in favor of one of the two defendants does not necessarily end litigation
or related expenses, unless the record clearly reflects the basis of that
holding for the benefit of appellate review.

The second case decided under section 301 concerns an area that has
received increasing attention in recent years: the company's and the
union's responsibilities in relation to plant closures made necessary by
economic conditions. The case also shows the apparently limitless creativ-
ity of the plaintiff's bar, as well as judicial reluctance to accept such crea-
tivity at face value.

In Chesser v. Babcock & Wilcox,1 27 the company and the union negoti-
ated a closure agreement whereby all employees would receive severance
benefits of a total value in excess of $2,000,000.'2 Plaintiff-appellants
were forty Babcock & Wilcox employees who had more than twenty-five
years but less than thirty years of service at the plant. Pursuant to the

122. Id.
123. Id. at 1535.
124. 462 U.S. 151 (1983).
125. 752 F.2d at 1534.
126. Id. at 1535.
127. 753 F.2d 1570 (11th Cir.), cert. denied, 106 S. Ct. 112 (1985).
128. 753 F.2d at 1573-74.

1476 [Vol. 37
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company's pension plan, employees with more than thirty years of service
were entitled to obtain special early retirement, but the plan made no
provision for employees who, like plaintiff-appellants, were close to that
cut-off but did not have the requisite tenure.''O The gravamen of the
complaint was that these employees should have been entitled to credit
for additional time or benefits in the severance agreement because of al-
legedly misleading statements made by company representatives. Appel-
lants sought equitable reformation of the pension plan or the closure
agreement, sought credit for additional time and benefits on estoppel
grounds, and claimed that they were not fairly represented by the union
in the negotiations that led to the closure agreement. ' "

Initially, the court reviewed the Employee Retirement Income Security
Act of 1974 (ERISA)' 3

1 and found that the employer's pension plan did
not violate the vesting standards of ERISA.'32 ERISA prohibits forfeiture
of an employee's normal retirement benefits upon attainment of normal
retirement age.88 Plaintiffs in this case, however, were not deprived of
normal benefits available to them at age fifty-five or sixty-five, but lost
only special benefits provided for employees having thirty years of ser-
vice.'" The court stated that "when a plan exceeds the minimum require-
ments of ERISA, the employer is acting ex gratia with respect to such
excess coverage, and is liable only for such benefits as are voluntarily
agreed to by the employer and are specified in the terms of the plan."'

Since the employees in this case did not meet the specific requirements of
the plan, they could claim no violation of ERISA.

The trial court denied appellants' claim on estoppel grounds and the
Eleventh Circuit affirmed." 6 The court found no detrimental reliance in
this case, despite appellants' assertion that they would have consulted a
lawyer sooner or would have opposed the ratification of the plant closing
agreement if the company had not issued allegedly misleading state-
ments.87 The court found that such facts did not constitute genuine det-
riment, since timely consultation with a lawyer "brings no fruit if the cli-
ent has a weak case."'' 8 Moreover, appellants' opposition to the
ratification of the agreement would not necessarily have availed them,
since a majority of the employees favored acceptance of the agreement.

129. Id. at 1573.
130. Id.
131. 29 U.S.C. §§ 1001-1461 (1982 & Supp. 1983).
132. 753 F.2d at 1572.
133. 29 U.S.C. § 1053 (1982).
134. 753 F.2d at 1573.
135. Id.
136. Id.
137. Id.
138. Id.
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Furthermore, even if appellants had convinced the union to oppose ratifi-
cation of the agreement, appellants presented no proof that the company
would have granted advantages in excess of the normal benefits guaran-
teed by ERISA.1 9

The Eleventh Circuit specifically adopted reasoning previously found
persuasive in the Eighth and Fourth Circuits1 4 0 and found that a union
"must be mindful of the interest [sic] of all its members and in good faith
has discretion to make concessions on some matters in order to win
others. ' 1

4 Since the union had been successful in negotiating a benefit
package that was of considerable advantage to the majority of the em-
ployees, appellants in this case could not lawfully assert that the union
had breached its duty towards them. Although the court stated that
plaintiffs made a persuasive equitable argument in favor of their pur-
ported right to receive a proportionate amount of the benefits that they
would have received upon fulfillment of the thirty-year requirement,
under the facts of this case, the court found that their cause was a losing
one.1 4 2 As the court remarked in conclusion, "Dura lex sed lex.' 4

D. Unfair Labor Practices

The Eleventh Circuit decided two cases 4 4 in 1985 dealing with findings
of employer unfair labor practices under sections 8(a)(1), (3), and (5) of
the National Labor Relations Act." Both cases concerned the strike that
commenced on December 26, 1976, against the luxury hotels of Miami
Beach. The collective bargaining agreement between these hotels and the

139. Id.
140. See Wyatt v. Interstate & Ocean Transport Co., 623 F.2d 888, 890-91 (4th Cir.

1980); Buchholtz v. Swift & Co., 609 F.2d 317, 327-28 (8th Cir.), cert. denied, 444 U.S. 1018
(1979).

141. 753 F.2d at 1573.
142. Id. at 1574.
143. Id. (Loosely translated, "Hard law, but law all the same").
144. NLRB v. Deauville Hotel, 751 F.2d 1562 (11th Cir. 1985); Southern Fla. Hotel &

Motel Ass'n v. NLRB, 751 F.2d 1571 (11th Cir. 1985).
145. 29 U.S.C. § 158(a)(1), (3), and (5) (1982), which provides in pertinent part:

§ 158. Unfair Labor Practices
(a) Unfair labor practices by employer

It shall be an unfair labor practice for an employer-
(1) to interfere with, restrain or coerce employees in the exercise of the

rights guaranteed in section 157 of this title;
(3) by discrimination in regard to hire or tenure of employment or any

term or condition of employment to encourage or discourage membership in
any labor organization...;

(5) to refuse to bargain collectively with the representatives of his em-
ployees, subject to the provisions of section 159(a) of this title.
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Hotel, Motel, and Restaurant and Hi-Rise Employees and Bartenders
Union, Local 355, representing the employees at the hotels, expired on
September 16, 1976. After three weeks of picketing, the Southern Florida
Hotel and Motel Association and the union agreed upon a new contract
that was submitted to the rank and file and was ratified. Work resumed
on Monday, January 17. Both cases concerned the events that took place
subsequent to the return to work and the parties' related responsibilities
and liabilities.

In National Labor Relations Board v. Deauville Hotel,4 the primary
question presented was whether the National Labor Relations Board
(NLRB) was justified in its position that a no-strike clause in a new col-
lective bargaining agreement does not take immediate effect after the
signing of the agreement. The Board had previously held that such a
clause is not operative until a period of time has passed to permit "the air
to clear and the dust to settle.1' 47 The Eleventh Circuit refused to adopt
the Board's rule because the rule could not be enforced consistently with
the NLRB policy favoring no-strike clauses.' "

The Eleventh Circuit began its review of the Board's rule with the
traditional recitation of the case law requiring deference to Board exper-
tise, limited by the court's proper function to assure that administrative
decisions are consistent with statutory provisions. To consider the impli-
cations of this precedent, the court examined the policies supporting the
no-strike clause and assessed the effect of the board's holding on those
policies.1 94

The Eleventh Circuit found that the no-strike clause encourages collec-
tive bargaining, promotes resolution of labor/management disputes, and
is often "at the very center of the bargaining process." 15 The court noted
that when the majority of union employees agree to yield their right to
strike in order to obtain a valued benefit, both the contract and the no-
strike clause are binding on every member, even those who did not vote
to give up their right to strike. 151 Thus, the no-strike clause is of benefit
to commerce, encourages peaceful labor relations, and is an enforceable
and binding obligation against the signatory union and its members.

Examining the Board's 'air to clear/dust to settle' rule, the court ini-
tially noted that the rule has no parameters. 2 It is impossible to tell how

146. 751 F.2d 1562 (11th Cir. 1985).
147. Deauville Hotel, 256 N.L.R.B. 561, 564 (1981) (citing Southern Florida Hotel &

Motel Ass'n, 245 N.L.R.B. 561, 606 (1979)).
148. 751 F.2d at 1567.
149. d. at 1567-68.
150. Id. at 1567.
151. Id. at 1568. See, e.g., NLRB v. Allis-Chalmers Mfg. Co., 388 U.S. 175, 180 (1967).
152. 751 F.2d at 1568.
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long a period must elapse before the parties can rely upon the contract.
The rule is also fraught with practical difficulties in that some employees
may have known about the no-strike clause while others might not, thus
creating different classes of employees for whom the 'dust' may or may
not have 'settled.'

Given the uncertainty of the Board's rule, the court concluded that an
employer may be less likely to consider a no-strike clause to be a crucial
element of a negotiated agreement, thus leading to a lessening of the fre-
quency of these clauses."' Moreover, even in those contracts that contain
a no-strike clause, the period immediately following ratification of a con-
tract is frequently one charged with high emotions and not-yet-dissipated
tension. To find a no-strike clause inoperative at this critical time could,
as it did in this case, encourage continuation of otherwise resolved labor
disputes.

The employer in the Deauville Hotel case asserted that a no-strike
clause should be deemed operative the moment that the collective bar-
gaining agreement takes effect.'" The court disagreed and held that it
was well within the Board's judgment to allow a reasonable period to af-
ford the parties an opportunity to be informed of the terms of the con-
tract.'"5 What the court required in such a rule, however, is objectivity
and definitely stated parameters.'"

The court, rather than merely refusing enforcement of the Board's peti-
tion, stated a rule it considered appropriate to circumstances in which a
no-strike clause has been ratified in a new collective bargaining agree-
ment. The court announced that in future cases, it would uphold a rule
that provided a 'reasonable time' for the employees to know that a bar-
gain had been reached.' " Under this type of standard, the court en-
couraged the Board to take into consideration such factors as the geo-
graphical scope of the strike, the proximity of the union to its members,
the ability of the union to communicate with its members, the presence
or absence of a no-strike clause in any expired contract, and the degree to
which the rank and file were exposed to the terms of the new collective
bargaining agreement during the negotiation and ratification process.158

Moreover, the period of time between the effective date of the agreement
and the picketing in issue will be a major factor for the court's analysis.16

Applying its announced rule to the facts in the Deauville case, the

153. Id.
154. Id. at 1569.
155. Id. at 1570.
156. Id.
157. Id.
158. Id.
159. Id.
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court stated initially that a union has an obligation to heed a no-strike
clause and to employ every reasonable means to prevent and terminate
any unlawful work stoppages.160 Furthermore, the court found that in this
instance the union had a reasonable time to notify its members about the
new contract and the no-strike clause.161 Accordingly, the Deauville Hotel
had the right to discharge an employee for picketing after the no-strike
clause became effective and did not thereby violate sections 8(a)(1) and
8(a)(3) of the National Labor Relations Act. 62

The second issue presented in the Deauville Hotel case was whether an
employee can be reprimanded and threatened with discharge if he does
not cease complaining about the terms and conditions of his own employ-
ment.18 The court, consistent with previous decisions in this area,'" re-
minded the Board that "purely personal griping and complaining about
working conditions is not an activity protected by section 7 of the Na-
tional Labor Relations Act."'" Unless it can be shown that an employee
is engaging in conduct intended to initiate or induce group action, or that
a relationship exists between the employee's complaints and the interests
of other employees, disciplinary action against a complaining employee
does not show unfair labor practice. 1"e This is because, as every employer
will no doubt be heartened to learn, "griping is not a protected
activity."' 7'

The second unfair labor practice case arising out of the Miami Hotel
strike concerned both the issue of the effective date of the no-strike
clause and the implementation of promises made during the negotiation
of a new collective bargaining agreement.1" In NLRB v. Southern Florida
Hotel & Motel Association,'" the court relied upon its holding in Deau-
ville Hotel to decide the first issue and found that the discharge of strik-
ing employees was appropriate.170 The second issue was more difficult to
resolve and provides an interesting lesson for employers and unions in-
volved in hotly contested negotiation for a collective bargaining
agreement.

160. Id. at 1570.
161. Id.
162. See supra note 145.
163. 751 F.2d at 1566.
164. See, e.g., Enerhaul, Inc. v. NLRB, 710 F.2d 748, 751 (11th Cir. 1983).
165. 751 F.2d at 1571 (citing 29 U.S.C. § 157 (1982); NLRB v. Charles H. McCauley

Assocs., Inc., 657 F.2d 685, 688 (5th Cir. 1981)).
166. 751 F.2d at 1571.
167. Id.
168. NLRB v. Southern Florida Hotel & Motel Ass'n, 751 F.2d 1571, 1580-82 (11th Cir.

1985).
169. 751 F.2d 1571 (11th Cir. 1985).
170. Id. at 1581.
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During the negotiations, which ultimately led to ratification of a new
collective bargaining agreement, the lead negotiator on behalf of the hotel
association told the union negotiators that the hotels felt that many of
the replacements hired during the strike were better employees than the
strikers themselves. Accordingly, the hotels wanted to terminate the
strikers under a provision in the expired collective bargaining agreement
authorizing an employer to reduce his work force by laying off 'unquali-
fied' employees. 17 The union, realizing that the clause would expose its
membership to mass termination, insisted that all strikers be returned to
work and that the hotels discharge all replacements. 17 2 After much nego-
tiation over the inclusion of the layoff provision in the new contract, the
hotel association negotiator grudgingly agreed that if the union would
agree to the retention of the layoff provision, the hotels would agree that
all of the strikers could return to work, and that if any employees were
laid off, they would be the replacements. The only exception to this pol-
icy would be that the hotels could refuse to re-employ a striker whose
position had been abolished during the strike.'"

After the strike was settled, but before resumption of employment, the
hotel association's lawyer spoke to a meeting of the hotel supervisors and
department heads, and in complete derogation of the promise made to
the union, stated that once strikers were reinstated, the hotels could re-
duce the expanded work force by laying off anyone, returning strikers and
replacements alike, whom they regarded as inefficient, unqualified, or
"dead wood.' 4 Similarly, the personnel director of the Doral Hotels
Group addressed the supervisors and department heads, ignored the asso-
ciation's promise not to lay off returning strikers, and told the group that
they were free to lay off unqualified returning strikers at will.17"

The court agreed with the Board's finding of numerous instances of
employer demonstration of anti-union animus.'" Accordingly, the issue
before the Board and court was whether, based upon a preponderance of
the evidence, the employer's anti-union animus was a substantial or moti-
vating factor in its decision to discharge or lay off the returning strik-
ers.177 The court found that the situation in this case was "somewhat akin

171. Id. at 1576.
172. Id.
173. Id. As a general principle, economic strikers are entitled to immediate reinstate-

ment upon their unconditional offer to return to work, unless the employer can show a
"legitimate and substantial business justification" for refusing to rehire. NLRB v. Fleetwood
Trailer Co., 389 U.S. 375, 381 (1967) (quoting NLRB v. Great Dane Trailers, 388 U.S. 26, 34
(1967)).

174. 751 F.2d at 1576-77.
175. Id. at 1577.
176. Id. at 1580.
177. Id.
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to fraud in the inducement."' 8 The hotel association had induced the
union to approve the final draft of the collective bargaining agreement
based upon its promise not to invoke its contract rights to lay off purport-
edly 'unqualified' returning strikers.'O Through record evidence of
speeches made to department heads and supervisors, however, it was
clear that the hotels did not intend to honor that promise and that anti-
union animus played a large part in the decision to invoke the contract
clause. 180 Based upon the evidence of anti-union sentiment, the evidence
of the duplicitous conduct of the negotiators, attorneys, and personnel
directors, and the inherent implausibility of the assertion of the returning
strikers' lack of qualification, the court enforced the Board's petition for
enforcement of the order of reinstatement for all employees laid off by
reason of their alleged lack of qualification. 8 '

The remaining issues in the Southern Florida Hotel case relate to an
employer's ability to refuse reinstatement of employees whose jobs are
discontinued during the strike.' 21 Because the hotels had modified their
breakfast accommodations to provide for a buffet, as opposed to table
service, three breakfast waitresses were not reinstated. The court refused
to uphold the Board's order of reinstatement for these employees and
found that the employer had articulated a legitimate business reason for
its decision not to rehire these employees.1 3 The primary importance of
the Southern Florida Hotel case for management attorneys, however, lies
in the court's review of statements made by the association's attorney and
the hotel's personnel director. Henceforth, the prudent management at-
torney should ensure that his or her public statements concerning ratifi-
cation of a collective bargaining agreement are accurate, not only with
respect to the terms and conditions of the new collective bargaining
agreement, but also with respect to the promises and concessions that
were made at the bargaining table to secure ratification of the contract.

E. Representation Cases

In the case of NLRB v. IDAB, Inc.,'" the Board sought enforcement of
an order directing the employer to recognize and bargain with the Inter-
national Association of Machinists and Aerospace Workers. The company
refused to bargain with the union, alleging that the union had engaged in
actual and threatened violence prior to the representation election and

178. Id.
179. Id. at 1576-77.
180. Id. at 1582.
181. Id. at 1582-83.
182. Id.
183. Id. at 1583.
184. 770 F.2d 991 (11th Cir. 1985).
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had impermissibly campaigned during that election. In addition, the em-
ployer asserted that the board's findings concerning the activities were
not based upon substantial evidence and that the review of the matter by
the Administrative Law Judge (ALJ) and the Board was undertaken in a
fashion that denied due process to the employer. The court deemed the
employer's assertions to be groundless and enforced the Board's order in
full. 1s6

Essentially, the IDAB case presented issues that are common to repre-
sentation cases generally and did not chart territory either unfamiliar to
labor attorneys or unusual in any significant respect. As happens in many
of these cases, the employer asserted that various union advocates made
veiled threats against employees, vandalized employees' property, and en-
gaged in conduct designed to intimidate the employees into voting for the
union. The case is significant, however, in that the union filed an unfair
labor practice charge (ULP) on the day that the AIU began the hearing
on the company's objections to the election, alleging that the company
had attempted to influence the testimony of potential witnesses at the
hearing."" The AI correctly ruled that the collateral ULP could not be
decided at the scheduled hearing, but did allow union counsel to cross-
examine various witnesses concerning issues relevant to the collateral
ULP. Later, while the hearing was still in process, the regional director
approved the withdrawal of the new ULP charge. The ALJ found that the
company had a proclivity for attempting to influence the testimony of
witnesses in the proceeding and stated that this proclivity could be con-
sidered in making credibility resolutions on substantive issues. 8 7

The Board accepted the AL's factual conclusions, but determined that
the ALJ's finding of a proclivity to influence testimony was not an essen-
tial element of this credibility finding.'" Thus, the Board chose not to
rely upon that factual determination. The company argued that the AUJ,
in essence, had decided the collateral ULP against the company and had
discredited all of the company's witnesses based upon the alleged procliv-
ity to influence testimony.18' The Eleventh Circuit upheld the Board's af-
firmance of the ALJ opinion and agreed that no due process violation was
evidenced by the ALJ decision."90 The court found that the ALU did not
decide that the company's actions constituted an unfair labor practice
and that he did not apply sanctions for such alleged violations."91 More-

185. Id. at 992-93.
186. Id. at 995.
187. Id.
188. Id.
189. Id.
190. Id. at 996.
191. Id.
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over, the court determined that the reference to the company's proclivity
to influence testimony was not 'an essential element' of the ALJ's findings
and that the decision was not impermissible. 29"With regard to the 'pro-
clivity due-process' question, Judge Daniel Holcombe Thomas filed a spe-
cially concurring opinion.1 9 3 In that opinion, he questioned the findings
made by the ALJ and the Board and found it "extraordinary that all
credibility choices were made against company employees."' In his view,
the initial finding by the ALJ that the employer had a propensity to at-
tempt to influence testimony permeated all of the ALJ's subsequent find-
ings and those of the Board as well. Judge Thomas agreed, however, that
such proclivity was not an essential element of the AL's credibility find-
ings and was not necessarily relied upon by the Board in that regard. 95

The IDAB case examined the election campaign in light of established
precedent that controls union and company conduct during this type of
proceedings.' Based upon this applicable precedent, the court faced the
question of whether several ostensibly joking threats and anonymous
damage to employees' tires could warrant setting aside the election.' 97

Pursuant to the holding of Certainteed Corp. v. NLRB,'96 the court found
that the party objecting to the election "must prove by specific evidence
that the election results did not reflect the unimpeded choice of the em-
ployees."'"9 Given this burden, the employer was hampered by the AU's
finding of only isolated, innocuous, and joking remarks concerning possi-
ble conflicts between employees. The court was unable to find a "climate
of tension and coercion" sufficient to show that employees were precluded
from making a free choice.2° Moreover, anonymous property damage is
not sufficient to establish the need for a new election because it cannot
properly be attributable to one party or the other.2 0 '

The final incident at issue in IDAB concerned improper electioneering
on the part of union advocates.2 0 2 Based upon the AL's factual findings,

192. Id.
193. Id. at 1001 (Thomas, J., concurring).
194. Id.
195. Id.
196. See, e.g., Certainteed Corp. v. NLRB, 714 F.2d 1042 (11th Cir. 1983); Daylight Gro-

cery Co. v. NLRB, 6578 F.2d 905 (11th Cir. 1982); Home Town Foods, Inc. v. NLRB, 416
F.2d 392 (5th Cir. 1969); NLRB v. Zelrich Co., 344 F.2d 1011 (5th Cir. 1965); General Shoe
Corp., 77 N.L.R.B. 124 (1948).

197. 770 F.2d at 994.
198. 714 F.2d 1042 (11th Cir. 1983).
199. 770 F.2d at 998 (quoting Certainteed Corp. v. NLRB, 714 F.2d 1042, 1060 (11th Cir.

1983)).
200. 770 F.2d at 998 (quoting NLRB v. White Knight Mfg. Co., 474 F.2d 1064, 1067 (5th

Cir. 1973)).
201. 770 F.2d at 998-99.
202. Id. at 999.
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two employees were found to have engaged in potentially unlawful con-
duct. One of the employees, a union representative, wore a union button
stating "Vote Yes For IAM."' ' 3 The other, an employee alleged to have
impermissibly lingered in the election area, wore overalls upon which two
union emblems were affixed.20 ' Applying the precedent of former Fifth
Circuit opinions,2 0 5 the court concluded:

An election will be set aside where representatives of any party to an
election engaged in "prolonged" conversations with voters waiting to cast
their ballots, regardless of the content of such conversations .... How-
ever, where the improper conduct is not that of agents of one of the par-
ties, then such conduct will warrant setting aside an election if the acts
disrupt the voting procedure or destroy the atmosphere necessary to the
exercise of a free choice in the election.10s

Based upon the facts of the IDAB case, the court was unable to find ob-
jectionable electioneering sufficient to set aside the election.20 7

F. Statute of Limitations

During 1985, the Eleventh Circuit, based upon the Supreme Court's de-
cision in DelCostello v. International Brotherhood of Teamsters,20 s con-
tinued to hold a hard line on the six-month statute of limitations during
which parties must bring actions arising from unfair labor practices. In
DelCostello, the United States Supreme Court held that the six-month
limitation period in section 10(b) of the National Labor Relations Act
(NLRA) 20 ' applied to hybrid actions brought against both the employer

203. Id.
204. Id.
205. See supra notes 199 & 200.
206. 770 F.2d at 999-1000 (quoting EDS-IDAB, Inc. v. NLRB, 666 F.2d 971, 975 (5th

Cir. 1982)).
207. 770 F.2d at 1000.
208. 462 U.S. 151 (1983).
209. This section provides:

(b) Complaint and notice of hearing; answer, court rules of evidence
applicable

Whenever it is charged that any person has engaged in or is engaging in
any such unfair labor practice, the Board for such purposes... shall have
power to issue and cause to be served upon such person a complaint stating
the charges in that respect, and containing a notice of hearing before the
Board or a member thereof, or before a designated agent or agency, at a
place therein fixed, not less than five days after the serving of said com-
plaint: Provided, That no complaint shall issue based upon any unfair la-
bor practice occurring more than six months prior to the filing of the charge
with the Board and the service of a copy thereof upon the person against
whom such charge is made, unless the person aggrieved thereby was pre-
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and the union." ' In Williams v. Greyhound Lines, Inc., " the Eleventh
Circuit reaffirmed its previous holdings regarding the six-month statutory
period for filing actions arising out of unfair labor practices.212 In addi-
tion, the court also adopted the requirement of DelCostello that both the
filing and service of a complaint under section 301 must be accomplished
within six months of the unfair labor practice.21

3

The record in Williams showed that, although the complaint was filed
within the six-month period, it was not served on the parties until after
the six-month period had expired. Because both filing and service were
not completed within the six-month period, the Eleventh Circuit found
the trial court was justified in dismissing the complaint on the basis that
the statute of limitations had expired.2 '4

The court reached an identical result in Dunlap v. Lockheed-Georgia
Co. 2 1

5 In Dunlap, the court considered another hybrid action by an em-
ployee against both his union and his employer. After the district court
granted the defendants' motion for summary judgment, the union mem-
ber appealed. As in Williams, the Eleventh Circuit affirmed the district
court by holding that, even if plaintiff's action did not expire until the
day plaintiff filed his complaint, the action was time barred since neither
the employer nor the union was served prior to the expiration of the six-
month statutory period .2 1

vented from filing such charge by reason of service in the armed forces, in
which event the six-month period shall be computed from the day of his
discharge. Any such complaint may be amended by the member, agent, or
agency conducting the hearing or the Board in its discretion at any time
prior to the issuance of an order based thereon. The person so complained
of shall have the right to file an answer to the original or amended com-
plaint and to appear in person or otherwise and give testimony at the place
and time fixed in the complaint. In the discretion of the member, agent, or
agency conducting the hearing or the Board, any other person may be al-
lowed to intervene in the said proceeding and to present testimony. Any
such proceeding shall, so far as practicable, be conducted in accordance
with the rules of evidence applicable in the district courts of the United
States under the rules of civil procedure for the district courts of the
United States, adopted by the Supreme Court of the United States pursu-
ant to section 2072 of Title 28.

29 U.S.C. § 160(b) (1982).
210. 462 U.S. at 155.
211. 756 F.2d 818 (11th Cir. 1985).
212. Id. at 820.
213. Id. See also Dunlap v. Lockheed-Ga. Co., 755 F.2d 1543 (11th Cir. 1985); Simon v.

Kroger Co., 743 F.2d 1544 (11th Cir. 1984); Howard v. Lockheed-Ga. Co., 742 F.2d 612 (11th
Cir. 1984).

214. 756 F.2d at 820.
215. 755 F.2d 1543 (11th Cir. 1985).
216. Id. at 1544.
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Plaintiff had been laid off from Lockheed in 1972, with all accrued se-
niority rights to expire if he was not recalled within forty-eight months.217

In 1981, after recall and upon discovery that employees with less seniority
had retained their seniority rights, plaintiff filed a grievance.218 Neither
the union nor the employer agreed to prosecute, however, and plaintiff's
case was not taken to arbitration. Plaintiff received formal written notice
of the decision on September 10, 1981 and filed the complaint on March
9, 1982. The defendant-employer was served on March 16, 1982, and the
union was served on March 29, 1982.219

Relying on the Supreme Court's decision in DelCostello, the Eleventh
Circuit determined that neither the union nor the company had been
served within the limitations period. The court, therefore, affirmed the
district court's grant of summary judgment in favor of defendant.22

III. NORRiS-LAGUARIMA ACT

The Eleventh Circuit, in the case of Marine Transport Lines, Inc. v.
International Organization of Masters,221 considered whether the lower
court had jurisdiction to enter injunctions under the Norris-LaGuardia
Act. 22 In the Marine Transport case, the union had agreed to indefinitely
defer a wage increase and cost of living allowance. Pursuant to its con-
tractual right to do so, however, the union informed various companies
that it was reinstituting the increases retroactively.223 When the compa-
nies did not make the necessary payments, the union procured the arrest
of vessels belonging to both companies. In response, each company sought
declaratory and injunctive relief in federal court to prohibit the union
from suing it for statutory wages or penalties and from arresting its ves-
sels in connection with the wage claims.224

The district court found that the petitioning companies were responsi-
ble for the retroactive wage increases, but nevertheless enjoined the union
from filing additional actions in other courts and from instituting addi-
tional arrests of company vessels.2 5 No mention was made of the Norris-
LaGuardia Act. In a second opinion, based upon a lawsuit filed by a sec-
ond employer, the district court found that the case was not a labor dis-
pute because it was actually only a disagreement over a debt owed by

217. Id. at 1543.
218. Id.
219. Id.
220. Id. at 1544.
221. 770 F.2d 1526 (11th Cir. 1985).
222. 29 U.S.C. §§ 101-115 (1982).
223. 770 F.2d at 1528.
224. Id.
225. Id. at 1528-29.
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plaintiff.2 " By separate but consolidated appeals, the union challenged
the entry of both preliminary injunctions as being barred by section
104(d) of the Norris-LaGuardia Act.22' The Eleventh Circuit agreed, find-
ing that section 107 of the Norris-LaGuardia Act2 provides that no fed-
eral court has jurisdiction to issue injunctions in cases concerning labor
disputes except after making certain required findings of fact. Specifi-
cally, the court must determine that unlawful acts have been threatened
and will be committed unless restrained or that such acts have been com-
mitted and will be continued unless restrained.12

The court did not belabor the issues in the Marine Transport case. The
term 'labor dispute' was found to be statutorily defined to include "any
controversy concerning terms or conditions of employment. 2 3 0 Given this
definition, it was clear that the litigation concerned a controversy relating
to terms and conditions of employment and that the action therefore was
barred by the Norris-LaGuardia Act.23' Moreover, the court concluded
that controversies concerning terms and conditions of employment in-
clude matters relating to enforcement of existing terms, as well as matters
relating to creation of new terms.2 3 2 Accordingly, since the case involved
and grew out of a labor dispute, the district court was without jurisdiction
to enter an injunction absent a showing of unlawful acts being threatened
or committed.

IV. LABOR MANAGEMENT RELATIONS ACT

In Board of Trustees, Container Mechanics Welfare/Pension Fund v.
Universal Enterprises, Inc.,'3 3 the Eleventh Circuit followed the general
rule that courts must yield to the primary jurisdiction of the NLRB in
adjudicating activity that is arguably protected by Section 7 or prohibited
by Section 8 of the Labor Management Relations Act (LMRA).3 Fre-
quently, the doctrine of primary jurisdiction does not apply to destroy
the jurisdiction of the court in suits brought under section 301, even when
the activity in question is either arguably protected by section 7 or argua-

226. Id. at 1529.
227. Id. (citing 29 U.S.C. § 104(d) (1982)).
228. 29 U.S.C. § 107 (1982).
229. 770 F.2d at 1529 (citing 29 U.S.C. § 107(a) (1982)).
230. 29 U.S.C. § 113(c) (1982).
231. See, e.g., Crowe & Assocs., Inc. v. Bricklayers & Masons Union, 713 F.2d 211 (6th

Cir. 1983); In re Petrusch, 667 F.2d 297 (7th Cir.), cert. denied, 456 U.S. 974 (1982).
232. 770 F.2d at 1529.
233. 751 F.2d 1177 (11th Cir. 1985).
234. Id. at 1183. 29 U.S.C. §§ 157, 158 (1982). See San Diego Bldg. Trades Council v.

Garmon, 359 U.S. 236, 244-45 (1959).
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bly prohibited by section 8 of the LMRA.2 5 Accordingly, under section
301, federal courts have independent jurisdiction to decide cases regard-
ing alleged breaches of collective bargaining agreements, even though
such a breach could also constitute an unfair labor practice.2 36

In Universal Enterprises, the employer had sought to avoid paying
benefit funds into an existing pension plan by creating an alter ego corpo-
ration called Marine Transport Services (MTS). The Supreme Court has
held that an alter ego situation involves "a mere technical change in the
structure or identity of the employing entity, frequently to avoid the ef-
fect of the labor laws, without any substantial change in its ownership of
management. 28 7 When deciding whether one company is the alter ego of
another company, the NLRB will often look at "whether the two enter-
prises have substantially identical management, business purpose, opera-
tion, equipment, customers, supervision and ownership. 2 3

8 Applying
these factors, the Eleventh Circuit affirmed the district court's conclusion
that the alter ego, MTS, was merely a disguised continuance of Universal
Enterprises, existing only to enable Universal to avoid liability under its
negotiated labor contracts.239 Because MTS was not substantially differ-
ent, Universal was bound by the retroactive fringe benefit provisions of
the Trust and Bargaining Agreement entered into with its employees.240

V. LABOR MANAGEMENT REPORTING AND DISCLOSuRE ACT

A. Procedural Due Process

In Turner v. Local Lodge Number 455 of the International Brother-
hood of Boilermakers24' the local union members brought an action under
the Labor Management Reporting and Disclosure Act (LMRDA)2 42 alleg-
ing discipline by the union without procedural due process. This denial of
procedural due process arose out of the benching of some union members
for ninety days after they failed to cross illegal picket lines.2 4

3 The Elev-
enth Circuit held that the benching of the union members for that time

235. 751 F.2d at 1183. See William E. Arnold Co. v. Carpenters, 417 U.S. 12 (1974).
236. 751 F.2d at 1183. See Carpenter's Local Union No. 1846 v. Pratt-Farnsworth, Inc.,

690 F.2d 489 (5th Cir. 1982), cert. denied, 464 U.S. 932 (1983).
237. Howard Johnson Co. v. Hotel & Restaurant Employees, 417 U.S. 249, 259 n.5

(1974).
238. 751 F.2d at 1184. See Carpenters Local No. 1846 v. Pratt-Farnsworth, Inc., 692 F.2d

489, 507 (5th Cir. 1982).
239. 751 F.2d at 1184.
240. Id.
241. 755 F.2d 866 (11th Cir. 1985).
242. 29 U.S.C. § 411(a)(5), (b) (1982).
243. 755 F.2d at 868.
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period did not affect their rights or status as members of the union, be-
cause one was not required to belong to the union to be carried on the
out-of-work list with the company."" Plaintiffs, in an attempt to show
that the ostensible reason for the benching was not the real reason, as-
serted that the true purpose of the actions of the union leadership was
retaliation against plaintiffs for their activities. '4

In reaching its decision, the Eleventh Circuit relied heavily on the lead-
ing Supreme Court case of Finnegan v. Leu." I4 In Finnegan, a newly
elected union president dismissed business agents that supported his op-
ponentW2 4 The union president, however, did not attempt to impair the
status of these agents as members of the union.2 48 The Supreme Court
held that the LMRDA protected the status of the dismissed employees as
union members, but not as paid union officials.2 4

0 The word 'discipline'
refers only to a retaliatory act that would affect the union member's
rights or status as a member of the union.250 The Eleventh Circuit found
that the benching of employees in Turner did not rise to the discipline
level since workers were not required to belong to the union to be carried
on the out-of-work list. Accordingly, there was no discipline by the union
for purposes of the LMRDA to which procedural due process protections
attached.61

B. Protected Speech

In Dolan v. Transport Workers Union, '5 2 a union president was re-
moved by the executive board of the union. She later brought an action
against both the individual members of the board and the union alleging
violations of the LMRDA. s

15 The district court entered judgment in favor

244. Id. at 869. 29 U.S.C. § 411(a)(5) (1982) provides:
(5) Safeguards against improper disciplinary action

No member of any labor organization may be fined, suspended, expelled or oth-
erwise disciplined except for nonpayment of dues by such organization or by any
officer thereof unless such member has been (A) served with written specific
charges; (B) given a reasonable time to prepare his defense; (C) afforded a full and
fair hearing.

d.
245. 755 F.2d at 868.
246. 456 U.S. 341 (1982).
247. Id. at 433-34.
248. Id. at 434.
249. Id. at 442.
250. Id. at 437.
251. 755 F.2d at 869.
252. 746 F.2d 733 (11th Cir. 1984)..
253. Id. at 733-34.
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of the the deposed union president.'" The Eleventh Circuit reversed,
holding that the union president's speech was officer speech and not
member speech. The president's removal, therefore, was not a violation of
the LMRDA free-speech provisions. 255

The critical issue in Dolan was whether the speech for which Dolan was
punished constituted membership speech.2' 6 The Eleventh Circuit stated
that all speech by a member is, in a sense, membership speech, but when
a member assumes a union office, the office can imbue the member's
speech with additional significance. Depending on the content of the
speech and the nature of the office, the officer's speech may either ad-
vance the duties of an officer or interfere with these duties. If the speech
does either, it is no longer membership speech but has been transformed
into officer speech.2 7 "In addition, officers with broad policy-making or
policy enforcing powers may be considered to be 'speaking for the union'
on most any issue relevant to union policy."' 58 If the union determines
that an officer can reasonably be perceived as speaking for the union, and
if the speech affects performance of her specific duties, the protections of
section 411(a)(2), 259 protecting membership speech, do not apply.2'

The rationale of the decision in Dolan follows closely the Supreme
Court's reasoning in Finnegan. Section 411(a)(2) should not be used to
interfere with a union's intra-management policy or personnel deci-
sions.26 Allegations that union officials were forced to choose between the
right to free expression and their jobs could not overcome the union's
interest in maintaining the patronage system and its interest in interpret-
ing personnel rules in the union bylaws.262

VI. ARBITRATION

A. Labor Protective Provisions

In Wallace v. Civil Aeronautics Board ,'6 an employee sought review of
a decision of the Civil Aeronautics Board (CAB) that reversed an arbitra-
tor's award in the employee's favor.' In 1958, Congress entrusted the

254. Id.
255. Id. at 744.
256. Id. at 742.
257. Id.
258. Id. (quoting Schonfeld v. Penza, 477 F.2d 899, 904 (2d Cir. 1973)).
259. 29 U.S.C. § 411(a)(2) (1982).
260. 746 F.2d at 742.
261. Id. at 741.
262. Id.
263. 755 F.2d 861 (11th Cir. 1985).
264. Id. at 863.
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CAB with the duty of regulating airline mergers as part of its more gen-
eral responsibility for promoting stability in the air carrier industry. 2 6

Pursuant to this authority, the CAB developed rules called Labor Protec-
tive Provisions (LPPs) that require carriers that wish to merge with an-
other airline to adopt certain sets of rules that cover the employees af-
fected by the merger. Typically, the LPPs provide that carrier employees
are to be compensated when deprived of employment as a result of the
merger e2 " and that either the employee or the carrier may request arbitra-
tion of the disputes arising under the LPPs.267 After the merger of Na-
tional and Pan American Airlines in 1979, plaintiff found himself in a less
prestigious position and sought to avail himself of the arbitration proce-
dures outlined in the LPPs.s

The arbitrator determined that plaintiff was entitled to benefits under
section 4(a) of the LPPs because he was an "employee" who had been
placed in a worse position "as a result of the merger."'2 s9 Upon review, the
CAB upheld the arbitrator on the retaliation issue, but overturned his
award of benefits under section 4(a)."O The Board reasoned that the arbi-
trator had no authority to decide Wallace's rights under 4(a) because only
a retaliation issue had been submitted for arbitration. Secondly, the
Board held that, even if the arbitrator had been authorized to hear the
benefits claim, his conclusion was erroneous because Wallace was a man-
ager, not an employee, under the terms of the Pan Am-National LPPs.
Finally, the Board concluded that regardless of his eligibility status, the
evidence and record established that plaintiff forfeited his rights to the
LPPs because he had turned down three valuable job offers prior to filing
for arbitration.2 7' Plaintiff thereafter appealed to the Eleventh Circuit
under 49 U.S.C. § 1486.272

265. Id. at 862. See 49 U.S.C. § 1378(b) (1982).
266. Section 4(a) of the LPPs provides: "Any employee of either of the carriers partici-

pating in the merger who is deprived of employment as a result of said merger shall be
accorded an allowance ... based on length of service." 755 F.2d at 862 n.2.

267. Section 13(a) of the LPPs provides: "In the event that any dispute or controversy
... arises with respect to the protections provided herein, which cannot be settled by the

parties within 20 days after the controversy arises, it may be referred by any party to an
arbitrator." 755 F.2d at 862-63 n.3.

268. 755 F.2d at 863.
269. Id.
270. Id.
271. Id.
272. 49 U.S.C. § 1486 (1982) provides:

(a) Order subject to review; petition for review
Any order, affirmative or negative, issued by the Board or [Administrator]

under this chapter, except any order in respect of any foreign air carrier subject to
the approval of the President as provided in section 1461 of this Appendix [to this
title], shall be subject to review by the courts of appeals of the United States or
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The Eleventh Circuit held that courts are not to vacate arbitration
awards because of substantive mistakes except in instances of egregious
error, for example, when the award is irrational or when the arbitrator
has exceeded a specific contractual limitation on the scope of his author-
ity.17 3 Noting the strong presumption of finality of arbitrator's awards,
the court pointed to the policy underlining such finality: the employee
obtains quick and inexpensive resolution of his claim. 74 An employer, on
the other hand, is able to diffuse the situation and thereby minimize la-
bor unrest.275 Moreover, the arbitrator has greater leeway to rely on his
expertise and to reach a result that might be more equitable and effica-
cious than would a judge applying traditional rules of contract

the United States Court of Appeals for the District of Columbia upon petition,
filed within sixty days after the entry of such order, by any person disclosing a
substantial interest in such order. After the expiration of said sixty days a petition
may be filed only by leave of court upon a showing of reasonable grounds for
failure to file the petition theretofore.

(b) Venue
A petition under this section shall be filed in the court for the circuit wherein

the petitioner resides or has his principal place of business or in the United States
Court of Appeals for the District of Columbia.

(c) Notice to Board or [Administrator]; filing of record
A copy of the petition shall, upon filing, be forthwith transmitted to the Board

or [Administrator] by the clerk of the court, and the Board or [Administrator]
shall thereupon file in the court the record, if any, upon which the order com-
plained of was entered, as provided in section 2112 of Title 28.
(d) Power of court
Upon transmittal of the petition to the Board or [Administrator], the court

shall have exclusive jurisdiction to affirm, modify, or set aside the order com-
plained of, in whole or in part, and if need be, to order further proceedings by the
Board or [Administrator]. Upon good cause shown and after reasonable notice to
the Board or [Administrator], interlocutory relief may be granted by stay of the
order or by such mandatory or other relief as may be appropriate.

(e) Conclusiveness of findings of fact; objections
The findings of facts by the Board or [Administrator], if supported by substan-

tial evidence, shall be conclusive. No objection to an order of the Board or [Ad-
ministrator] shall be considered by the court unless such objection shall have been
urged before the Board or [Administrator] or, if it was not so urged, unless there
were reasonable grounds for failure to do so.

(f) Review by Supreme Court
.The judgment and decree of the court affirming, modifying, or setting aside any

such order of the Board or [Administrator] shall be subject only to review by the
Supreme Court of the United States upon certification or certiorari as provided in
section 1254 of Title 28.

Id.
273. 755 F.2d at 863. See also Loveless v. Eastern Air Lines, 681 F.2d 1271, 1275-76

(11th Cir. 1982).
274. 755 F.2d at 864.
275. Id.
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interpretation.2 7

The Eleventh Circuit found that their review of the CAB was limited
by the rules of a different sort. Under 5 U.S.C. § 706,"' the Eleventh
Circuit determined that it could not overturn the CAB's action unless it
was arbitrary, capricious, an abuse of discretion unsupported by substan-
tial evidence, or otherwise not in accordance with the law.278 Accordingly,
the Eleventh Circuit determined that it was not for the court to substi-
tute its discretion for that of the agency's, given the agency's general ex-
pertise in the area of airline mergers.2 ' Given this narrow scope of re-
view, the Eleventh Circuit concluded that the board's decision, which
took a hard look at the arbitrator's reasoning, was not arbitrary or capri-
cious and should not be overturned.2 80 Accordingly, the Eleventh Circuit
held that the CAB's restrictive interpretation of the arbitration guidelines
was reasonable.28'

B. Waiver

In Drummond Coal Co. v. United Mine Workers,282 an employer
sought to set aside an arbitration award. The plaintiff-coal company con-
tended that the award of the arbitrator must be vacated since it did not
draw its essence from the collective bargaining agreement and because it
was contrary to law and public policy.2 83 The Eleventh Circuit disagreed
with these contentions and affirmed the district court.2"

At the time of his layoff, the union employee was given a panel form
that he was required to complete and submit to the management within
five days in order to preserve his right of recall. 2 '6 The employee returned
the form to his foreman ten days after the deadline. After the form was
executed by the officials of the company and witnessed on behalf of the
union, the superintendent rejected the form because it was not submitted
within the initial five-day period of return.286

The arbitrator determined that the company waived its right of refusal
by accepting the form through its foreman, who apparently had the au-

276. Id. See United Steelworkers v. Enterprise Wheel & Car Corp., 363 U.S. 593, 598-99
(1960).

277. 5 U.S.C. § 706 (1982 & Supp. 1984).
278. 755 F.2d at 864 (quoting Pan American World Airways, Inc. v. Civil Aeronautics

Bd., 683 F.2d 554, 558 (D.C. Cir. 1982)).
279. 755 F.2d at 864.
280. Id.
281. Id. at 865.
282. 748 F.2d 1495 (lth Cir. 1984).
283. Id. at 1496.
284. Id.
285. Id.
286. Id.
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thority to accept the late form. Accordingly, the company was bound by
the actions of the employee's foreman and could not later revoke the
acceptance.

287

The Eleventh Circuit based its analysis on United Steelworkers v. En-
terprise Wheel & Car Corp.2 8 The court quoted the opinion:

"[An arbitrator is confined to interpretation and application of the col-
lective bargaining agreement; he does not sit to dispense his own brand
of industrial justice. He may of course look for guidance from many
sources, yet his award is legitimate only so long as it draws its essence
from the collective bargaining agreement. When the arbitrator's words
manifest an infidelity to this obligation, courts have no choice but to re-
fuse enforcement of the award."'M

Applying this rationale to the facts of Drummond, the Eleventh Circuit
determined that, absent exceptional circumstances, an arbitrator's inter-
pretation of a collective bargaining agreement is final and binding on the
parties because it is this interpretation that is bargained for by the par-
ties.290 Judicial review is limited under these circumstances to a determi-
nation of whether the arbitrator, in making an award, is functioning
within his authority as a reader and an interpreter of collective bargain-
ing agreements. The courts will not review the merits of an arbitrator's
decision.29 Accordingly, the court's substantive review of an arbitration
award is limited to a determination of "'(1) whether the award is irra-
tional . . ., (2) whether the award draws its essence from the letter or
purpose of the collective bargaining agreement. . ., and (3) whether the
arbitrator conformed to a specific contractual limitation upon his author-
ity . . ' ",292 This limited review standard requires the Eleventh Circuit
to uphold an arbitral award that is premised upon the arbitrator's con-
struction of the contract and his understanding of the intent of the par-
ties, even if the court disagrees with the arbitrator's construction.2 3

The plaintiff company contended that the arbitrator went beyond the
intent of the parties by using the doctrine of waiver to circumvent the
collective bargaining agreement.2 " The arbitrator's decision not to resolve

287. Id.
288. 363 U.S. 593 (1960).
289. 748 F.2d at 1497 (quoting 363 U.S. at 597) (emphasis by court).
290. 748 F.2d at 1497. See also Enterprise Wheel, 363 U.S. at 596; Kaden, Judges and

Arbitrators: Observations on the Scope of Judicial Review, 80 COLUM. L. Rsv. 267 (1980);
Saint Antoine, Judicial Review of Labor Arbitration Awards: A Second Look at Enter-
prise Wheel and its Progeny, 75 MICH. L. Rav. 1137 (1977).

291. 748 F.2d at 1497.
292. Id. (quoting Loveless v. Eastern Air Lines, 681 F.2d 1272, 1276 (11th Cir. 1982)).
293. 748 F.2d at 1497.
294. Id. at 1498.
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the dispute on the basis of the language of the collective bargaining
agreement did not require the court to vacate the arbitral award. The
arbitrator's award rested upon the application of the doctrine of waiver.
Arbitrators have frequently recognized that parties may waive or other-
wise be estopped from asserting rights granted under the collective bar-
gaining agreement.

2 91

The plaintiff company conceded that the doctrine of waiver could be
validly applied in some arbitration decisions. Application of this doctrine
in some instances necessarily requires that arbitrators go beyond the con-
tract language and examine the actions of the parties to determine
whether they intended to waive contractual rights.290 Arbitration awards
based on waiver are not improper simply because arbitrators do not dis-
cuss the various contractual requirements found to have been waived.2 7

The court declined to consider the company's argument concerning the
practical effects that the award would have on future disputes. To do so,
according to the court, would exceed the very narrow scope of judicial
review of arbitration awards.298 In this case, the arbitrator, reviewing all
the facts, was under the impression that the company had waived a provi-
sion of the collective bargaining agreement. That determination of the
arbitrator was, "'at least rationally inferable, if not obviously drawn,' ""

from the collective bargaining agreement and the intent of the parties.
Accordingly, the Eleventh Circuit could not say that the award was irra-
tional, or that it failed to draw its essence from the letter of purpose of
the collective bargaining agreement, or that the award exceeded the au-
thority or the scope of the arbitrator's authority.30 0

The company next contended that the enforcement of the arbitrator's
award violated public policy in that it changed the terms of the collective
bargaining agreement and forced the company to violate section 8(a)(5) of
the NLRA, 01 which requires that any change in the seniority system be
bargained for.Y"

The Supreme Court has held, that "'the question of public policy is
ultimately one for resolution by the courts. . .; a court may not enforce a
collective bargaining agreement that is contrary to public policy.' "o The
Supreme Court has warned, however, that arbitration awards will be un-

295. Id.
296. Id.
297. Id.
298. Id.
299. Id. (quoting Brotherhood of R.R. Trainmen v. Central of Ga. Ry., 415 F.2d 403, 412

(5th Cir. 1969), cert. denied, 396 U.S. 1008 (1970)).
300. 748 F.2d at 1498.
301. 29 U.S.C. § 158(a)(5) (1982).
302. 748 F.2d at 1498.
303. Id. (quoting W.R. Grace & Co. v. Local Union 759, 461 U.S. 757, 766 (1983)).
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enforceable on this ground if they violate some "explicit public policy"
that is "well-defined and dominant. . .[and is] ascertained 'by reference
to the laws and legal precedents and not from general considerations of
supposed interest.' ,,304 In the instant case, the arbitrator found only that
plaintiff had accepted the panel form when it was submitted and could
not later revoke this acceptance. Consequently, the award had no impact
on the terms of the collective bargaining agreement itself."

VII. RAILWAY LABOR ACT

In Woodrum v. Southern Railway,'0 the Eleventh Circuit considered a
former railroad employee's appeal from an order of the United States
District Court for the Middle District of Georgia. The district court had
stated that it had no subject matter jurisdiction over plaintiffs suit to set
aside an order dismissing him from employment.30 7 The principle issue in
the case was whether the proffer by defendant of statements of a witness,
which were subsequently recanted by that witness, was of the class of
fraud constituting " 'fraud or corruption by a member of the division
making the order' ",0o within section 153(q) of the Railway Labor Act.310

Plaintiff was an engineer for approximately thirteen years with the de-
fendant railroad. During 1978, defendant's superintendent served plain-
tiff with notice that he was under investigation for "conduct disloyal and
unbecoming an employee, 3 10 by suggesting that a fellow employee see an
attorney for the purpose of having that attorney sue the railway under
the Federal Employer's Liability Act (FELA)."' The defendant railroad
was irate because some of its employees were acting as 'runners' for vari-
ous attorneys.312 If plaintiff were found guilty of the charges alleged, he
would be discharged. The company was not relying on any provision of
the actual collective bargaining agreement for its investigation, but was
instead basing the investigation on its implicit rights as an employer.313

After the investigation, the superintendent found that Woodrum was
guilty of the charges against him. Later, a key witness in this initial inves-
tigation of Woodrum provided a sworn statement recanting his earlier

304. W.R. Grace & Co. v. Local Union 759, 461 U.S. 757, 766 (1983) (quoting Muschany
v. United States, 324 U.S. 49, 66 (1945)).

305. 748 F.2d at 1499.
306. 750 F.2d 876 (11th Cir.), cert. denied, 106 S. Ct. 71 (1985).
307. Woodrum v. Southern Ry., 571 F. Supp. 352 (1983).
308. 750 F.2d at 877 (quoting 45 U.S.C. § 153(q) (1982)).
309. 45 U.S.C. § 153(q) (1982).
310. 750 F.2d at 877-78.
311. Id.
312. Id.
313. Id.
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testimony.31 ' The Eleventh Circuit held "that the recantation of a wit-
ness, associated with charges by him against the side that originally prof-
fered his testimony,. . . does not suffice to establish that a board which
acted in reliance on his original testimony did so outside the scope of its
jurisdiction. ' 1 5 Woodrum had originally attempted to refute the charges
by showing that the carrier had committed fraud based upon the conduct
of the supervisor in obtaining the recantation. Woodrum also argued that,
because the board member for the carrier could be an agent of manage-
ment, fraud by the carrier must be imputed against the member of the
board . 3 1 6 The Eleventh Circuit held that this reasoning would make
meaningless the statutory language limiting the right to reopen cases
based upon "fraud or corruption by a member. 3 1 7 This was an unusual
qualification since it is more typical to allow reopening of a case without
such a limitation in the case of any kind of fraud.315 Although it might be
argued that the result should be different if a member knew or should
have known that the case he was there to support was tainted by fraud,
there was nothing in the record of this case to support that result5 '

Plaintiff also relied upon Federal Rule of Civil Procedure 60(b)3 0 to

314. Id. at 879-80.
315. Id. at 882.
316. Id.
317. Id.
318. Id.
319. Id.
320. FED. R. Civ. P. 60(b) provides:

(b) Mistakes; inadvertence; excusable neglect; newly discovered evi-
dence; fraud, etc.
On motion and upon such terms as are just, the court may relieve a party or his
legal representative from a final judgment, order, or proceeding for the following
reasons: (1) mistake, inadvertence, surprise, or excusable neglect; (2) newly dis-
covered evidence which by due diligence could not have been discovered in time to
move for a new trial under Rule 59(b); (3) fraud (whether heretofore denominated
intrinsic or extrinsic), misrepresentation, or other misconduct of an adverse party;
(4) the judgment is void; (5) the judgment has been satisfied, released, or dis-
charged, or a prior judgment upon which it is based has been reversed or other-
wise vacated, or it is no longer equitable that the judgment should have prospec-
tive application; or (6) any other reason justifying relief from the operation of the
judgment. The motion shall be made within a reasonable time, and for reasons (1),
(2), and (3) not more than one year after the judgment, order, or proceeding was
entered or taken. A motion under this subdivision (b) does not affect the finality
of a judgment or suspend its operation. This rule does not limit the power of a
court to entertain an independent action to relieve a party from a judgment, or-
der, or proceeding, or to grant relief to a defendant not actually personally noti-
fied as provided in Title 28, U.S.C. § 1655, or to set aside a judgment for fraud
upon the court. Writs of coram nobis, coram vobis, audit& querela, and bills of
review and bills in the nature of a bill of review, are abolished, and the procedure
for obtaining any relief from a judgment shall be by motion as prescribed in these
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establish authority of the district court to reopen the case for fraud, even
if the case did not concern fraud by a board member. 21 The rule does not
limit the power of the court to entertain an "independent action" or "set
aside a judgment for fraud upon the court. 3 2 2 This independent action,
however, must be one in which the court has jurisdiction separate from
rule 60(b), because the terms of the rule only preserve existing jurisdic-
tion.3 1

3 The Eleventh Circuit, therefore, held that rule 60(b) could not be
used to bootstrap the district court into jurisdiction it did not otherwise
have. According to the court, "Congress could not have intended to enact
the finality it did for Board decisions, only to have finality sidestepped by
any artful pleader.'p324

VIII. OCCUPATIONAL SAFETY AND HEALTH

In Donovan v. Local 962, International Chemical Workers Union,"2 5

the Eleventh Circuit on a petition by the Secretary of Labor reviewed an
order of the Occupational Safety and Health Review Commission. The
Commission had held that employees have a right to be heard on their
objections to a settlement agreement of an Occupational Safety and
Health Act (OSHA)32  citation between the Secretary and the
employer.

32 7

The Secretary of Labor had conducted a work placement inspection at
the employer's workplace to insure that the employer was in compliance
with its statutory obligations. As a result of the inspection, the employer
was issued a citation for a willful violation of OSHA section 5(a)(1) 328 for
failure to follow acceptable procedures for employee entry into industrial
tanks.3 9 The employer then contested the citation and initiated a hearing
before the Commission. The union, upon request, was awarded represen-
tation status, which allowed it to represent the affected employees. 330

rules or by an independent action.
Id.

321. 750 F.2d at 882.
322. Id. at 882-83.
323. Id. at 883. See Bankers Mortgage Co. v. United States, 423 F.2d 73 (5th Cir.), cert.

denied, 399 U.S. 927 (1970).
324. 750 F.2d at 883.
325. 748 F.2d 1470 (11th Cir. 1984).
326. Occupational Safety and Health Act of 1970, 29 U.S.C. §§ 651-678 (1982).
327. 748 F.2d at 1471.
328. This section provides: (a) Each employer-(1) shall furnish to each of his employ-

ees employment and a place of employment which are free from recognized hazards that are
causing or are likely to cause death or serious physical harm to his employees. 29 U.S.C. §
655(a)(1) (1982).

329. 748 F.2d at 1471.
330. Id.
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The Secretary reviewed the relevant data and determined that the evi-
dence did not reach the level of a willful violation. Accordingly, the em-
ployer and the Secretary reached a settlement and advised the union of
the terms of that settlement. The union objected to the compromises,
contending that the changing of the violation from 'willful' to 'serious'
was unwarranted without a factual hearing. 31 After the ALJ refused to
accept the settlement, and at the parties' request, the judge certified his
decision for interlocutory appeal to the commission."'

The Commission issued the interlocutory decision affirming the deci-
sion of the ALJ. It found that the employees had a right to be heard on
their objections to the settlement agreement between the Secretary and
employer and remanded the case to the ALJ for a hearing.233 Pursuant to
section 11(b) of OSHA,334 the Secretary petitioned the court to review the
order of the review commission.

The analysis of the Eleventh Circuit began with a finding that OSHA
clearly gives the right to an employee to contest the reasonableness of a
period of time for abatement of a dangerous or a hazardous condition.
The court then discussed when those rights are allowed if other portions
of the settlement are objected to by employees.335 The Eleventh Circuit
relied upon the Second Circuit's decision in Donovan v. Occupational
Safety and Health Review Commission 33  and quoted the court as
follows:

[W]e conclude that once an employer withdraws its notice of contest, as
part of a settlement agreement with a secretary, the commission is
ousted of jurisdiction over matters relating to the alleged violation. If the
settlement agreement allows for a specific time period within which the
hazard must be abated, and employees have filed a separate notice of
contest or have become parties, the commission retains jurisdiction to
hear employee complaints over the reasonableness of the abatement. If,
however, the settlement agreement calls for the immediate abatement of
the hazardous condition, the commission has no jurisdiction to review
the settlement agreement.837

The Eleventh Circuit noted that other circuits have addressed the same
issue and have held that the employee's right to contest settlements is
limited once the employer had withdrawn its contest of the citation. For
example, in Donovan v. International Union, Allied Industrial Work-

331. Id.
332. Id.
333. Id. at 1471-72.
334. 29 U.S.C. § 660(b) (1982).
335. 748 F.2d at 1472.
336. 713 F.2d 918 (2d Cir. 1983).
337. Id. at 931.
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ers,33' the Eighth Circuit concluded:

We hold, therefore, that the withdrawal of an employer's contest to an
OSHA citation or penalty ousts the Commission of jurisdiction to review
the citation, the penalty, or the Secretary's settlement of them, except as
to the reasonableness of the abatement time where an employee or a
union has duly raised that issue.33'

The Fifth Circuit has agreed with the position of the Secretary that
employees' rights to challenge a settlement are limited once an employer
has withdrawn its notice to contest. Specifically, in Donovan v. Oil,
Chemical, & Atomic Workers International Union,4 ' the Fifth Circuit
stated:

We hold that employees may participate fully as parties once the em-
ployer has filed a notice of contest, and hence are not limited to challeng-
ing the reasonableness of the abatement period at such a proceeding. If
the employer subsequently withdraws its notice of contest, however, the
employees are limited to challenging the abatement period; and the
Commission loses jurisdiction to entertain the employees' petition for re-
view of the settlement agreement's terms.'"

Based upon holdings by its sister circuits, the Eleventh Circuit deter-
mined that the Secretary must prevail."2 Once the employer withdrew his
contest to the citation, the union was left only with the right to challenge
the abatement. The union did not have the right to be heard on any other
objections that they may have had regarding the settlement agreement.34

IX. EMPLOYEE RETIREMENT INCOME SECURITY ACT3 4

In Evans v. Bexley,"' the beneficiaries of an employee benefit fund
brought an action under the Employee Retirement Income Security Act
of 1974 (ERISA)"' against the trustees of the fund, alleging various
breaches of fiduciary duty. Plaintiffs had received benefits from the em-
ployer's health and welfare fund. Besides serving on the health and wel-
fare fund, certain defendants served as trustees of the International
Brotherhood of Electrical Workers' pension fund and as officers of the

338. 722 F.2d 1415 (8th Cir. 1983).
339. Id. at 1422.
340. 718 F.2d 1341 (5th Cir. 1983), cert. denied, 104 S. Ct. 2344 (1984).
341. 718 F.2d at 1353.
342. 748 F.2d at 1473.
343. Id.
344. See supra notes 131-35 and accompanying text.
345. 750 F.2d 1498 (11th Cir. 1985).
346. 29 U.S.C. §§ 1001-1461 (1982 & Supp. I 1983).
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union or the National Electrical Contractors Association. On this basis,
plaintiffs alleged various breaches of fiduciary duty by the trustees.3 47

The court granted the trustees' motion for summary judgment, and plain-
tiffs argued on appeal that the trustees violated ERISA by serving in con-
flicting official capacities and by acting adversely to the interests of the
employee retirement fund during the collective bargaining process. Plain-
tiffs also argued that ERISA imposes upon fiduciaries of employee benefit
plans the duties of loyalty and prudence.3 48 The Act illustrates these du-
ties by specifying that a fiduciary shall not "in his individual or in any
other capacity act in any transaction involving the plan on behalf of a
party (or represent a party), whose interests are adverse to the interests
of the plan or to the interests of its participants or beneficiaries. '3 49 A
fiduciary may, however, serve as an officer, employee, agent or other rep-
resentative of the union or an employer.350 Accordingly, a trustee of an
employee benefit plan does not violate ERISA merely by serving in a po-
sition with an employee organization or employer that requires him to
represent the entity in the collective bargaining negotiations that deter-
mine funding of the plan.s51 In these negotiations, the bargaining repre-
sentative represents either the employer or the employees. To require
him to consider only the best interest of the plan at the negotiation table
would be to require him to breach the trust of his constituents.3 2

Moreover, nothing in ERISA prohibited the fiduciary from serving as a
trustee of two employee benefit plans so long as he did not violate the
general fiduciary duties codified at 29 U.S.C. § 1104(a).3 3 Plaintiffs had

347. 750 F.2d at 1499.
348. Id.
349. 29 U.S.C. § 1104(a)(1) (1982).
350. Id. § 1106(b)(2).
351. Id. § 1108(c)(3).
352. 750 F.2d at 1499.
353. Id. at 1500. 29 U.S.C. § 1104(a) (1982) provides:

(a) Prudent man standard of care
(1) Subject to section 1103(c) and (d), 1342, 1344 of this title, a fiduciary shall

discharge his duties with respect to a plan solely in the interest of the participants
and beneficiaries and-

(A) for the exclusive purpose of:
(i) providing benefits to participants and their beneficiaries; and
(ii) defraying reasonable expenses of administering the plan;

(B) with the care, skill, prudence, and diligence under the circumstances then
prevailing that a prudent man acting in a like capacity and familiar with such
matters would use in the conduct of an enterprise of a like character and with like
aims; 1.

(C) by diversifying the investments of the plan so as to minimize the risk of
large losses, unless under the circumstances it is clearly prudent not to do so; and

(D) in accordance with the documents and instruments governing the plan inso-
far as such documents and instruments are consistent with the provisions of this
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failed to produce any evidence of any such violation before the district
court. Therefore, the Eleventh Circuit determined that the district court
had properly granted the defendant's motion for summary judgment.3 "

subchapter or subchapter III of this chapter.
Id.

354. 750 F.2d at 1500.
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