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Statutes of Limitation:
Counterproductive Complexities

by Richard W. Creswell*

Statutes of limitation were first enacted for the purpose of "avoiding
Suits in Law."1 The statutes of limitation in Georgia have proved instead
to be a fertile ground for litigation. Our original limitations statute en-
acted in 17672 has spawned over one hundred offspring and our courts are
called upon regularly to settle disputes over the application of the myriad
statutory and case law rules in the limitations area. Due to the lack of a
comprehensive theory or a single principle to guide the application of the
multifarious rules of limitations, the outcome of this litigation is difficult
to predict, thus encouraging suits and appeals.3 The wealth of litigation in
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this rarely explicated area of Georgia law prompts this analysis of the
present Georgia law of civil limitations. Several discrete topics within the
linitations field will be explored, with a view toward unraveling some of
their complexities and, in so doing, illustrating the efficacy of a compre-
hensive legislative revision of Georgia's limitations statutes.

The first steps toward a legislative revision already have been taken. In
1984, a Senate resolution authorized the creation of an interim study
committee to look into the status of Georgia's limitation laws. The resolu-
tion provided that Mercer University law students should serve as staff to
the committee. In April of 1984, the students presented an initial report
to the interim committee, detailing problems in eight areas of the law of
limitations. In November 1984, the students presented a final report in
which they proposed legislative solutions to the problems earlier
presented." As a result of the work of the interim committee, some pro-
gress has been made toward simplifying and rationalizing the limitations
field. Much remains to be done.

This Article addresses and builds upon some of the points raised by the
reports Mercer law students submitted to the Senate committee, bringing
that work to the attention of the practicing Georgia lawyer and illustrat-
ing the need for legislative attention to this area. The entire subject of
the limitation of actions in Georgia bears inquiry. This Article, however,
deals with only four limitation topics of particular importance to the
practicing lawyer. Part I examines the statutory framework of limitations
law in Georgia, suggesting legislative action that would reduce the com-
plexity of the statutes without sacrificing the underlying legislative poli-
cies. Part II explains the methods used for computing the expiration
dates of limitation periods and discusses a 1985 amendment to the stat-
utes governing time computation. Part III explores the development of
the discovery rule, an issue made more intriguing by a 1985 Georgia Su-
preme Court decision, and attempts to predict the future course of judi-
cial determination of when a right of action accrues. Part IV addresses
the field of medical malpractice limitations, discussing a significant 1985
amendment to the Georgia Code and the constitutional challenges it is
likely to provoke.

Resolution, June 12, 1985; Savannah, Georgia.
4. The final report to the Senate interim committee analyzed limitations issues in 11

areas: the classification of actions for limitations purposes; time computation methods; the
accrual of rights of action for limitations purposes; special limitations provisions for negli-
gent construction and design actions; special limitations provisions for medical malpractice
actions; tolling of limitations provisions; savings provisions; limitations against the state;
special limitations for defective products; ante litem notice statutes; and limitations on
open accounts.
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I. PERIODS OF LIMITATION AND CLASSIFICATION OF ACTIONS

The original Georgia statute of limitations enacted in 17675 provided
only three periods of limitation for personal actions. The several forms of
action were distributed by name among those three periods. There virtu-
ally could be no difficulty in determining from the statute which limita-
tion period applied to any action. The formulary writ system then pre-
vailing rigidly distinguished between actions in trespass, for example, and
actions on the case. The former were by name required to be brought
within two years; the latter within four years.6 Plaintiff's choice of availa-
ble forms dictated the appropriate time limit with a certainty that since
has vanished from Georgia law. With the abandonment of the formulary
system and the institution of code pleading, the availability of a sharply
defined method of classifying actions was lost. Also lost was the simplicity
of a limitation scheme employing only three periods of time.

We now employ well over one hundred Code sections in the limitations
field. Those statutes employ thirteen different limitation periods7 ranging
in length from three months to twenty yearse and in dates of enactment
from 1767 to 1985, and are scattered throughout the Code. The result is
that a lawyer may experience difficulty locating the appropriate limitation
period within the Code. This difficulty is exacerbated by the misleading
presence of overlapping classifications, several of which could apply con-
ceptually to any particular claim. Because of this conceptual overlap, the
issue of which statute governs a particular claim often must await judicial
resolution. The result is that the issue of limitations is all too frequently
the source of litigation and appeals and too often a fatal stumbling block
for unwary practitioners whose disappointed clients may later seek re-
dress in legal malpractice actions.

5. Ga. Dig. 317 (Prince 1822).

6. Id.

7. Included in this number are three periods of 'repose,' that is, periods of time differing
from the applicable limitation period that may abrogate the plaintiff's claim even if it is
timely brought after the right of action accrues. O.C.G.A. § 9-3-51 (Michie 1982) provides an
eight-year period of repose for architects; see infra text accompanying note 225. O.C.G.A. §
51-1-11 (Michie 1982) sets a ten-year period of repose for manufacturers of defective prod-
ucts; see infra text accompanying note 274. 1985 Ga. Laws 424, 556-557 (codified as
amended at O.C.G.A. §§ 9-3-71 to -72 (Michie Supp. 1985) provides a five-year period of
repose on medical malpractice claims; see infra text accompanying note 379.

8. O.C.G.A. § 36-82-104 (Michie 1982) provides a three-month limitation for actions on
breached bonds. O.C.G.A. § 9-3-22 (Michie 1982) provides a 20-year limitation for actions
on statutory liability and acts of incorporation.

1985]
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A. The Historical Development of Georgia Statutes of Limitation

The original Georgia statutes was patterned after the English statute
then in force.1" For reasons lost since 1767, the early Georgians shortened
the three limitation periods in the English statute from six years, four
years, and two years to four years, two years, and six months, respec-
tively.1 Except for this slight variation of the time periods, Georgia's
original statutory limitation scheme was typical of the early states."
When the formulary writ system was abandoned, Georgia replaced the
list of actions in each of the original three limitation periods with classifi-
cations based on two concepts: (1) the nature of the liability claimed,
such as by contract or by statutory duty; and (2) the type of injury
claimed, such as personal injury or property damage. It appears that this
reclassification was intended merely to replace with statutory descriptions
the names of the forms previously used to denominate actions subject to
particular limitation periods.

In addition to the reclassification of Georgia's limitation periods with
the two concepts of liability-based classes and injury-based classes, there
has been a tendency for the Georgia General Assembly to fashion individ-
ual limitation periods for particular causes of action. It has been assayed
that the rise of industrial enterprise and the development of mechanized
transportation in the United States was responsible for protectionist leg-
islation revising the limitation period for personal injury claims. 3 That
conclusion seems irrefutable in some states, like New York, where in 1877
the legislature created a three-year limitation for personal injury resulting
from negligence and inserted it into the existing statutory scheme that
had allowed six years for personal injuries not arising on contract." The
conclusion also is sound in states like Connecticut, where the legislature
in 1902 enacted a one-year limitation period applicable only to personal
injury suits against corporations." The conclusion also is likely to be de-
scriptive of the pattern of legislation in Georgia in the late nineteenth
century. The original Georgia limitation period for negligently inflicted
personal injury was four years. That was the longest period provided by
the 1767 statute that grouped actions on the case with actions for trespass
quare clausum fregit, replevin, debt and detinue.16 Other personal injury

9. Ga. Dig. 317 (Prince 1822).
10. 21 Jac. I, c. 16 (1623).
11. Ga. Dig. 317 (Prince 1822).
12. E.g., N.J. Rev. Laws 410 (1820) (enacted in 1799).
13. Note, Developments in the Law: Statutes of Limitations, 63 HARv. L. REv. 1177,

1193 (1950).
14. Id. at 1193 n.157.
15. Id. at 1193 n.155.
16. Ga. Dig. 317 (Prince 1822).
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actions were subject to shorter limitations, but they all required intent to
injure. Most personal intentional torts, trespass vi et armis, battery, as-
sault, and false imprisonment, were limited to two years, while defama-
tion actions, 'trespass on the case for words,' had a six-month limit.'7 The
reclassification of actions when the forms of action were abandoned re-
moved only suits for personal injury from the original four-year classifica-
tion, and classed all personal injury actions in the two-year group for-
merly reserved for intentional personal torts only.' The influence of
industrial and transportation interests is clearly reflected in specific new
provisions protecting railroads explicitly. Official Code of Georgia Anno-
tated section 34-7-46 requires suits by a railroad employee against his em-
ployer to be brought within two years.1' Official Code of Georgia Anno-
tated section 46-1-2 requires all actions for recovery of damages against a
railroad for any wrong or injury to be brought within twelve months2 It
is fair to conclude, then, that special interests, particularly the growing
transportation industry, were responsible for shortening the limitation
periods for the actions they were called upon to defend most often.

One does not need to examine nineteenth century Georgia statutes,
however, to observe this legislative process. The most recent session of
the Georgia General Assembly provides an excellent example of particular
special interests adjusting the applicable statutes of limitation to protect
against litigation. Although the recent developments in limitations appli-
cable to medical malpractice claims will be described in detail in Part IV
of this Article,21 it suffices here to report that alterations were made in.
the limitations applicable to medical malpractice claims that will bar
some actions considered timely brought under previous Georgia law. In
similar fashion over the past 175 years, the Georgia General Assembly has
enacted special statutes of limitation for actions against insurance compa-
nies,22 common carriers, 8 fiduciaries," manufacturers of defective prod-
ucts,25 architects and engineers, 26 bank officers,2 7 reciprocal insurers,2 8 se-

17. Id.
18. Georgia limitations for contract actions did not undergo a reduction similar to that

experienced in personal injury actions. Consequently, it is almost always to the plaintiff's
advantage to attempt to classify his action as one sounding in contract in order to qualify
for the longer limitation period. See, e.g., Saint Joseph's Hoasp. v. Mattair, 239 Ga. 674, 238
S.E.2d 366 (1977).

19. O.C.G.A. § 34-7-46 (Michie 1982).
20. O.C.G.A. § 46-1-2(b) (Michie 1982 & Supp. 1985).
21. See infra text accompanying note 379.
22. O.C.G.A. § 33-39-21(d) (Michie 1982 & Supp. 1985).
23. Id. §§ 46-9-5 to -6 (Michie 1982).
24. Id. § 9-3-27 (Michie 1982 & Supp. 1985).
25. Id. § 51-1-11(b)(2) (Michie 1982 & Supp. 1985).
26. Id. § 9-3-51 (Michie 1982 & Supp. 1985).
27. Id. § 7-1-493(c) (Michie 1982)
28. Id. § 33-17-23 (Michie 1982).
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curities traders," public contractors,"0 and others too numerous to list.
Of course, to list these special statutes is not to criticize the legislature

for its responses to the needs of constituent interest groups. It is certainly
a proper legislative function to facilitate the bringing of some actions and
impede the bringing of others. Even the original 1767 Georgia statute fa-
vored some actions over others, and it specifically disfavored defamation
actions by requiring them to be brought, if at all, within six months.3 1

Nonetheless, the present plethora of special statutes does cause problems.
One might wish particularly that the legislative judgments favoring or
disfavoring certain actions were implemented with a smaller number of
limitation periods.82

There are at least two distinguishable instances in which problems are
created by the present array of Georgia's statutes of limitation: (1) when
a liability-based classification and an injury-based classification concep-
tually overlap; and (2) when a plaintiff's lawyer fails to ascertain an appli-
cable special statute and relies instead on a general liability-based or in-
jury-based limitation period.

B. Problems Created by Overlap of Liability-Based and Injury-Based
Limitations

The two conceptual bases for classifying actions that replaced the for-
mulary writ names are evident in both the general limitation provisions of
the Georgia Code and the special provisions. Within the two concepts
used to reclassify actions for limitations purposes are the seeds of dispute
and uncertainty. If one or the other concept alone had been adopted,
there would be little room for principled disagreement on the issue of
which limitation period to apply to a particular action. With both systems
in place simultaneously, however, dispute and litigation are virtually in-
vited. A recent case before the Georgia Supreme Court provides a good
example of the issues created by the conceptual overlap.

In Lumbermen's Mutual Casualty Co. v. Pattillo Construction Co., 83
defendant was alleged to have negligently designed and constructed a
building for plaintiff. The building had been substantially completed on
or before November 8, 1972, the closing date for transfer of title to the
property on which the building was located.3 High winds severely dam-

29. Id. 5 10-5-14(c) (Michie 1982 & Supp. 1985).
30. Id. § 36-82405 (Michie 1982).
31. Ga. Dig. 317 (Prince 1822).
32. See infra text accompanying note 60.
33. 254 Ga. 461, 330 S.E.2d 344 (1985).
34. Id. at 461, 330 S.E.2d at 345.
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aged the building and its contents on March 7, 1975. Plaintiff's complaint
alleged causes of action in tort (for negligence in design and construction)
and contract (breach of the construction contract, and breach of express
and implied warranties).3 5 The complaint was filed on March 3, 1979.
Both an injury-based statute of limitations and a liability-based statute
arguably were applicable to plaintiff's claim." Official Code of Georgia
Annotated section 9-3-24 provides a six-year limit on actions arising on a
written contract (a liability-based concept),'3 while Official Code of Geor-
gia Annotated section 9-3-30 provides a four-year limit on actions for
damage to realty (an injury-based concept). 8 The trial court and the
court of appeals applied the liability-based statute .3 The supreme court
reversed, applying instead the injury-based statute.4"

Even within one of the two broad classifications of claims for limita-
tions purposes, characterization of the right of action can determine
whether the plaintiff will avoid the bar of the statute of limitations. In
Brumit v. MuttI the court of appeals used the process of characteriza-
tion to distinguish between two separate claims arising out of the same
automobile accident. Although a woman's claim for personal injuries suf-
fered in the accident was barred by the applicable two-year limitation,
the woman's husband was allowed to bring an action for reimbursement
of monies spent for medical treatment of his wife's injuries.4 The court of
appeals recognized that claims for medical expense made by an injured
party are controlled by the two-year personal injury limitation,'3 but
characterized the husband's claim as an injury to his own property right,
thereby subjecting the claim to the four-year limitation period." Particu-
lar aspects of the plaintiff's claims totally unrelated to the concepts of
stale evidence, timely notice to the defendant, or other justifications for
the statute of limitations 5 govern the characterization of the right of ac-

35. Id.
36. Id. at 462, 330 S.E.2d at 345.
37. O.C.G.A. § 9-3-24 (Michie 1982 & Supp. 1985).
38. Id. § 9-3-30 (Michie 1982 & Supp. 1985).
39. Lumbermen's Mut. Casualty Co. v. Pattillo Constr. Co., 172 Ga. App. 452, 454, 323

S.E.2d 649, 651 (1984).
40. 254 Ga. at 462, 330 S.E.2d at 346. This case is actually more complex than is re-

ported here, concerning the issue of whether the injury-based statute began to run at the
time defendant negligently designed and constructed the building or at the time plaintiff
became aware of the negligence. That issue is discussed in detail in part III of this-Article.
See infra text accompanying note 203.

41. 165 Ga. App. 663, 302 S.E.2d 408 (1983).
42. Id. at 667, 302 S.E.2d at 412.
43. Id. at 666, 302 S.E.2d at 411-12 (citing Legget v. Benton Bros. Drayage & Storage

Co., 138 Ga. App. 761, 227 S.E.2d 397 (1976)).
44. 165 Ga. App. at 667, 302 S.E.2d at 412.
45. See infra text accompanying note 68.
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tion and ultimately govern the limitations issue.
Classification and characterization of litigation facts certainly is not a

process unique to deciding limitations issues. Indeed, that process is the
very essence of legal method. As Professor Robert Leflar notes in his trea-
tise on conflicts of laws:

[Tihe process of characterization must be gone through in every case of
every kind that comes before any court or any lawyer for judgment or
opinion .... When a lawyer is confronted with even the simplest set of
facts, he goes through the mental process: "This is a contracts case," or
"This involves offer and acceptance," or "The question here is whether
the deed is delivered," or "Might that constitute false imprisonment?" or
"Is there enough evidence to take this case to the jury on the negligence
issue?" Thus he characterizes his legal problem before he seeks, or gets,
the answer to it.40

In short, "characterization" is merely a "fancy" term "for the process of
putting labels on problems."4' Justice O'Connor recently wrote: "[F]or
150 years characterization of the [plaintiff's claim] with reference to the
relevant facts has been a routine prerequisite to establishing the applica-
ble statute of limitations. ' '4

6 Why, then, should this typical process of le-
gal reasoning be objectionable in limitations cases? The answer is that the
game is not worth the candle. Certainly for the litigants in the Lumber-
men's Mutual case, the stakes justified expending the time and money to
obtain the Georgia Supreme Court's opinion concerning which label to
place on plaintiff's claim. For nonlitigants, however, the expense of judi-
cial resources on the limitations issue is lamentable. In the very case in
which Justice O'Connor wrote of characterizing lawsuits for limitations
purposes, the majority of the Supreme Court opted for a less complex
approach for determining the limitation period applicable to certain fed-
eral cases. 4

9 In other areas of procedure, the process of characterization
has been rejected in favor of a more simple straightforward approach.
Under the Georgia Civil Practice Act, for example, a complaint need not
characterize the plaintiff's case as any particular cause of action. Instead,
it merely must set forth a claim for relief.0 Addressing that change in
procedure from the old classification scheme, the Georgia Supreme Court
observed, "[tihere is no magic in nomenclature, and in classifying plead-
ings we will construe them to serve the best interests of the pleader

46. R.LEFLAR, AMmRcAN CoNFLIcTs LAW § 87, at 175 (3d ed. 1977).
47. R. WEINTRAUB, COMMENTARY ON Tm CONFLIrT OF LAWS § 3.2, at 49 (2d ed. 1980).
48. Wilson v. Garcia, 105 S. Ct. 1938, 1952 (1985) (O'Connor, J., dissenting).
49. Id. See infra note 88.
50. E.g., Mitchell v. Dickey, 226 Ga. 218, 220, 173 S.E.2d 695, 697 (1970).
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... " While no presumption in favor of the plaintiff is proposed for
limitations, efficiency benefits corresponding to those achieved by modern
pleading rules could be secured in the limitations field by avoiding the
necessity of characterization whenever possible. The statutory limitations
scheme could be and should be revised to minimize uncertainty over
which limitation period applies to a particular claim. Removal of the con-
ceptual overlap of injury-based and liability-based statutes would be a big
step in that direction.

C. Problems Resulting in Failure to Ascertain Applicable Limitations
Statutes

The National Legal Malpractice Data Center" recently reported a sta-
tistical analysis of legal malpractice claims."5 All malpractice claims in the
survey sample were categorized by the field of law involved and by the
type of error the lawyer was alleged to have made.5

4 The alleged error
categories were:

Administrative Errors
Failure to calendar properly; failure to react to calendar; fail-

ure to file documents where no deadline involved; procrastina-
tion in performance of services; lost file, document or evidence;
[and] clerical error

Substantive Errors
Failure to know or ascertain deadline correctly; error in math-

ematical calculation; error in public record search; planning er-
ror in choice of procedures; inadequate discovery or investiga-
tion; failure to anticipate tax consequences; failure to know or
properly apply the law; [and] conflict of interest

Client Relation Errors
Failure to follow client's instructions; failure to obtain client's

consent or to inform client; [and] improper withdrawal from
representation

51. Hollaway v. Frey, 130 Ga. App. 224, 227, 202 S.E.2d 845, 848 (1973).
52. The center is a joint undertaking of the American Bar Association's Standing Com-

mittee on Lawyers' Professional Liability and Legal Malpractice Insurers founded in 1980.
53. National Legal Malpractice Data Center, Preliminary Analysis of Results through

September 30, 1983, (reprinted in Smith, Preventing Malpractice and Ethical Disputes
Utilizing Statistics from the ABA Standing Committee on Lawyers' Professional Liability,
INST. oF CoNT. L. ED. IN GA.; Program Materials for Seminar on Ethics and Malpractice
(1984) [hereinafter cited as National Legal Malpractice Data Center].

54. Id. The claims were also categorized by other characteristics not relevant here, such
as size of law firm, years admitted to practice, and type of claimant.
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Intentional Wrongs
Libel or slander; malicious prosecution or abuse of process; vi-

olation of civil rights; [and] fraud"

Of interest to the field of limitation of actions are the first two entries
under the administrative errors category and the first entry under the
substantive errors category. Comparison of the incidence of these alleged
errors may reveal the reason for the paradigm case of legal malpractice in
which the plaintiff's lawyer has failed to file the complaint within the
applicable statute of limitations. In the field of personal injury cases, for
example, roughly thirty-five percent of alleged errors were substantive
while fifty percent were administrative.5 Further breakdown of alleged
errors shows that missed deadlines are a major source of malpractice
claims in personal injury law. Failures to calendar and react to calendar
account for 75.6% of administrative errors and failure to know or ascer-
tain deadlines correctly represent 45.1% of substantive errors.'7 Particu-
larly revealing of the nature of substantive errors in personal injury cases
is the comparison of alleged failures to ascertain deadlines and failures to
know or properly apply the law. While failure to know or apply the law
accounted for only 15.2% of substantive errors, failure to know or ascer-
tain deadlines correctly represent 45.1% of substantive errors." Failure
to know or ascertain deadlines correctly accounts for only 4.3% of sub-
stantive errors in real estate cases; 5.7% of substantive errors in family
law; 11.8% of substantive errors in collections and bankruptcy; and
13.2% of substantive errors in estates, trusts, and probate." Although
these statistics reflect malpractice claims on a national basis, and al-
though the data cannot indicate why the appropriate deadline was not
ascertained correctly, it is a reasonable inference that complex arrays of
multiple limitation periods, such as we have in Georgia, play a significant
part. The difficulties Georgia lawyers experience with our multitude of
limitation statutes stem from two sources. The first is the very existence
of the special statutes that specify a limitation period different from the
general period applicable to similar claims. The second is that the special
statutes most often are placed in sections of the Official Code of Georgia
Annotated other than the third chapter of Title 9, styled 'Limitations of
Actions.' There is little likelihood that the legislative judgments underly-
ing the special statutes will be abandoned wholesale, nor would this ac-
tion be desirable. There is, however, the possibility of reducing the num-

55. Id. at 13.
56. Id.
57. Id. at 16.
58. Id.
59. Id. at 15-19.
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ber of limitation periods used to implement those legislative judgments
favoring or disfavoring certain actions. There also is the possibility of
relocating the limitations sections now scattered throughout the Code
into one central chapter.

D. A Proposed Reduction in the Number of Limitation Periods

Consider, for example, the small degree of disruption that would be
caused by amending Official Code of Georgia Annotated section 29-2-83.Y'
Under that section as it presently stands, a ward must call for an ac-
counting within four years. The ward's ability to reopen a settlement gen-
erally, however, must be exercised within five years under Official Code of
Georgia Annotated section 29-2-74.1 Why the distinction between limita-
tion periods for these actions was originally made is a secret the 1863
Georgia General Assembly did not disclose. 02 In the absence of a persua-
sive reason for having two separate periods of limitation for these two
ward's actions, it appeals to reason to amend section 29-2-74 so as to ap-
ply a four-year limitation to both actions. These sections, and the sug-
gested amendment of one of them, illustrate the process of simplifying
our array of statutes of limitation. Further illumination of the suggested
process, however, and further exploration of the nature of the policies
underlying the statutes is necessary before one should be comfortable
with the suggested restructuring of the limitation periods in Georgia.

Each of our present limitation periods represents a legislative balancing
of competing interests. In every instance, the legislatively fixed time pe-
riod strikes a balance between the plaintiff's opportunity to seek legal
redress for a grievance and the defendant's need for a termination of legal
responsibility for his conduct. 3 While the nature of the action and the
character of the parties may suggest how long the limitation period
should be in relation to other limitations, the selection of a specific time
period to represent the balance of competing interests is of necessity arbi-
trary." Recognition that the choice of particular periods is an arbitrary
process frees one to concentrate on the ordinal relationships between ex-

60. O.C.G.A. § 29-2-83 (Michie 1982).
61. Id. § 29-2-74 (Michie 1982).
62. O.C.G.A. § 29-2-83 (Michie 1982) was originally enacted in 1863; (Orig. Code 1863 §

1798); O.C.G.A. § 29-2-74 (Michie 1982) dates from 1850 (Ga. Dig. 339 (Cobb 1851).
63. See supra text accompanying note 13.
64. "Although any statute of limitations necessarily is arbitrary, the length of the period

allowed for instituting suit inevitability reflects a value judgment concerning the point at
which the interests in favor of protecting valid claims are outweighed by the interests in
prohibiting the prosecution of stale ones." Johnson v. Railway Express Agency, Inc., 421
U.S. 454, 463-64 (1975); see also Tioga R.R. v. Blossburg & Corning R.R., 87 U.S. 137, 150
(1873) (Hunt, J., concurring).

19851



MERCER LAW REVIEW

isting limitation periods. In the illustration concerning the ward's ac-
tions," the appropriateness of the five-year limitation should be evalu-
ated by comparing the nature of the action and parties to the nature of
the actions and parties in other limitation statutes. Because of the over-
whelming similarity of the ward's action to reopen settlement and the
action for an accounting, one is led to discard the arbitrary one-year dif-
ference between the two limitation periods as they now exist. Of course,
the illustration is incomplete since it fails to compare both limitations on
the ward's actions to other limitations generally. That comparison would
form the unspoken premise in the illustration above, which is that the
four-year limitation period for section 29-2-83 was appropriate in light of
limitations provided for other actions.

This is not to suggest that the arbitrary nature of the selection of any
limitation period renders the length of any particular period an unprinci-
pled decision. In addition to an ordinal comparative ranking of limitation
periods based on the competing interests of the parties, a limitation pe-
riod reflects a legislative judgment about the social desirability of the par-
ticular cause of action. Those claims thought less desirable will be sub-
jected to a shorter limitation period than those more freighted with the
public interest. In this consideration lies the basis of some of the most
complicated and difficult legislative decisionmaking in the limitations
field. In some cases, the public interest arguably is served by limiting
meritorious claims that would result in increased costs for liability insur-
ance to protect against the plaintiffs' successes in those suits. The argu-
ment is that the longer the limitation period, the longer the insured is
exposed to loss, the greater the insured's risk, and consequently the
higher his premiums. If the insured is in a position to pass along the cost
of insurance as a component of the price for his product or service, and if
the public is served best by being able to purchase those products or ser-
vices at a lower price, then the balance to be struck is not merely between
the plaintiff and the defendant. These considerations have been visibly at
work in at least two limitations areas: medical malpractice and products
liability. In both situations, shorter limitation or repose periods were pro-
vided by the legislature than could have been expected but for the public
interest argument." The balancing of interests of this nature is a process
particularly suited to the legislature, for it is that institution that has the
ability to gather facts to test whether all the necessary premises of the
public interest argument indeed are present. For example, only the legis-
lature best may decide: whether longer limitation periods or repose peri-
ods actually result in appreciable increased risk; whether higher liability

65. See supra text accompanying notes 60-63.
66. See infra note 391.
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insurance premiums are the only method of meeting any increased risk;
whether the higher premiums, in fact, would be passed along to the pub-
lic (or conversely whether savings on lower premiums would result in re-
duced costs to the consumer); and, most importantly, whether the public
interest is best served by the provision of the service or product at lower
prices. All but the last of these determinations are basically fact-finding
inquiries. The last one is a value-laden policy judgment that must take
cognizance of the competing public interest in having judicial recourse for
civil injuries available for a longer period of time. 7

I Finally, it must be considered whether the legislative judgment repre-
sented by statutes of limitation represents an insistence that the courts
are not laden with stale lawsuits in which faded memories and the lapse
of time render the task of administering justice impracticable. Many ex-
planations of the policies underlying the statutes of limitation have fo-
cused on this rationale." Yet, difficulty of fact-finding has not been gen-
erally accepted in this country as a satisfactory reason to remove disputes
from the jurisdiction of the judicial branch. A quick scanning of an anti-
trust case or a public utility rate case bears out the verity of this observa-
tion. What lies behind the 'stale evidence rationale' for limitations is a
concern for fairly treating the defendant in civil actions. 9 Justice Story
wrote, in criticizing judicial hostility to the statutes of limitation:

[lit is a wise and beneficial law, not designed merely to raise a presump-
tion of payment of a just debt from lapse of time, but to afford security
against stale demands, after the true state of the transactions may have
been forgotten, or be incapable of explanation, by reason of the death or
removal of witnesses. 0

The "security against stale demands"" is the security of the defendant. If
there is a public interest served in having claims settled by lawsuit while
the evidence is fresh, it lies in the protection of the defendants from

67. "The right to sue and defend in the courts is the alternative of force. In an organized
society, it is the right conservative of all other rights and lies at the foundation of orderly
government." Chambers v. Baltimore & Ohio R.R., 207 U.S. 142, 148 (1907).

68. See, e.g., Wilson v. Garcia, 105 S. Ct. 1938, 1944 (1985). "Just determinations of fact
cannot be made when, because of the passage of time, the memories of witnesses have faded
or evidence is lost." Id. Chase Secs. Corp. v. Donaldson, 325 U.S. 304, 314 (1945); Walko
Corp. v. Burger Chef Sys., Inc., 281 Md. 207, 210, 378 A.2d 1100, 1101 (1977). There are, in
addition, numerous judicial statements indicating that the purpose of the statutes of limita.
tion is to close the courts to plaintiffs who have slept on their rights. See, e.g., Fordham v.
Hicks, 224 F. 810 (S.D. Ga. 1915).

69. This argument has been developed at length in relation to the English statute on
which most early American statutes of limitation were based. W. FERGUSON, THP STATUTES
op LIMITATION SAVING STATUTES § 7-47 (1978).

70. Bell v. Morrison, 26 U.S. (1 Pet.) 351, 360 (1828).
71. Id.
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claims impossible to defend. The Supreme Court of Georgia recognized
this in 1904, emphasizing that the purpose of the statutes of limitation
was to provide notice to the defendant to enable him to preserve his evi-
dence.71 As recently as 1982, the Supreme Court of Georgia reaffirmed
that the defendant's interests were in fact responsible for the statutes of
limitation:

Statutes of limitation ... in their conclusive effects are designed to pro-
mote justice by preventing surprises through the revival of claims that
have been allowed to slumber until evidence has been lost, memories
have faded, and witnesses have disappeared. The theory is that even if
one has a just claim it is unjust not to put the adversary on notice to
defend within the period of limitation and that the right to be free of
stale claims in time comes to prevail over the right to prosecute them.73

This explanation for limitations is the only one consistent with the many
savings and tolling provisions applicable in Georgia 7' as well as in other
states. So, then, in considering a restructuring of the periods of limita-
tions in Georgia, attention need not be given to the limitation of suits for
limitation's sake alone. Instead, attention should be focused on the com-
parative length of the periods provided and the legislative policy favoring
or disfavoring particular actions.

It is apparent upon examination of the legislative judgments underlying
Georgia's multitude of limitation statutes that the statutes do not ad-
vance concerns for the likely availability of evidence in particular classes
of cases. The apparent principle that actions founded on oral statements
are more difficult to prove and thus should be brought more quickly after
the event than those actions founded on a writing can be deduced from
our limitations on oral and written contracts, four and six years, respec-
tively.75 Yet, actions for defamatory words, whether published orally or
preserved in writing, must be brought within one year.7 6 Further, in the
contract cases, no distinction is made concerning limitations in those suits
that turn on proof of what the defendant did or did not do, proof not
found within the contract itself, be it oral or written. Other actions
founded on writings are subject to still different limitations. An action for
breach of a restrictive covenant must be brought within two years.7 An
action on a promissory note bearing the words 'witness my hand and seal'

72. Cox v. Strickland, 120 Ga. 104, 109, 47 S.E. 192, 915 (1904).
73. Allrid v. Emory Univ., 249 Ga. 35, 39, 285 S.E.2d 521, 525 (1982) (quoting Order of

R.R. Telegraphers v. Railway Express Agency, 321 U.S. 342, 348-49 (1943)).
74. See O.C.G.A. §§ 9-2-61, 9-3-90 to -96 (Michie 1982 & Supp. 1985).
75. Id. §§ 9-3-24 to -25 (Michie 1982 & Supp. 1985).
76. Id. § 9-3-33 (Michie 1982 & Supp. 1985).
77. Id. § 9-3-29 (Michie 1982 & Supp. 1985).
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may be brought within twenty years of the execution of the note.78 This
variety within limitations on actions founded on a writing illustrate the
lack of an overriding concern for the likelihood of preserved evidence be-
ing available to the defendant. Instead, the limitations must be ascribed
to the previously discussed legislative favor or disfavor of particular
actions.

The restructuring of Georgia's limitation periods, then, must allow for
the expression of legislative judgments. Even so, it is submitted that a
system of fewer limitation periods would allow for ample legislative lati-
tude in favoring some actions or parties and disfavoring others. The pre-
cise number of limitation periods is not critical, so long as it is substan-
tially fewer than the present thirteen. Four periods of limitation-at two,
four, six, and ten years-should allow for the accommodation of legisla-
tive flexibility.7" Collapsing the present thirteen limitation periods for
personal actions into four periods, by moving existing limitations to the
closest available category,8 0 would yield a much simpler, easier to use, sys-
tem of limitations. In most instances, the legislative action required
would be relatively simple in concept and execution and, yet, it inevitably
would be controversial. Established interests would oppose or favor even
slight alteration of a given limitation period because it represents one
weapon in their litigation arsenals. Despite this special interest opposi-
tion, it is submitted that the public interest in the avoidance of legal mal-
practice and in the efficient administration of justice should result in a
legislative decision to revise and simplify our statutes of limitation.

E. A Proposed Relocation of Special Limitations Statutes

Unlike the substantive revision proposed above, the central relocation
of our existing statutes now scattered throughout the Code should not
prove to be controversial. Whether or not the substantive revision is ac-
complished, the relocation of all limitations statutes into title 9, chapter 3
of the Official Code of Georgia Annotated would possibly make applicable
all limitation periods readily apparent to both parties to any litigation. It
is submitted that the physical removal of the special statutes of limitation
to chapter 3 would be far superior to the best of indices in assisting the

78. Id. § 9-3-23 (Michie 1982 & Supp. 1985), construed in Crosby v. Burkhalter, 50 Ga.
App. 610, 179 S.E. 180 (1935).

79. If a one-year period of limitation is deemed desirable, it could be added to the peri-
ods above or replace the two-year period.

80. It is recognized that considerations other than mathematical proximity should gov-
ern certain choices. When, for example, the products liability period of repose is tied to a
nationally proposed standard or the medical malpractice repose period represents a legisla-
tive determination of predicted impact on liability insurance rates, those periods should be
set with those policies uppermost in mind. See infra text accompanying notes 274 & 285.
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practitioner to ascertain the arguably applicable limitation periods.
The structure of the present Texas Code could serve as a model for new

sections in chapter 3 in the Official Code of Georgia Annotated. In title 91
of the Texas Code there are three chapters:$' the first sets forth all peri-
ods of limitation for real actions;8 the second sets forth all periods of
limitation for personal actions;8 3 and the last contains general provisions
dealing with time computation, tolling, and savings provisions." The fea-
ture of the Texas Code that appears superior to Georgia's is that the sub-
stantive provisions of limitation periods are set forth as follows: "There
shall be commenced and prosecuted within one year after the cause of
action shall have accrued, and not afterward, all actions or suits in courts
of the following descriptions." 85 The Code section then lists all actions
with a one-year period of limitation." Similar provisions list all actions
with two, three, and four-year limitations.8 7 There is then a general
residual section providing that "every other action for which no limitation
is prescribed must be brought within four years."s The value of the
Texas format is that all special statutes of limitation are reduced to con-
venient lists of actions. In essence, the Texas format is that of the original
Georgia statute enacted in 1767. As a result of returning to the original
Georgia format, practitioners would be able to scan quickly and easily all
four lists for descriptions arguably applying to the facts of a particular
lawsuit.

Coupled with the substantive revision proposed above the result would
be that all limitations in Georgia would be contained in five sections of

81. TEx. Rav. Civ. STAT. ANN. tit. 91 (Vernon 1958 & Supp. 1985).
82. Id. arts. 5507-5523(a) (Vernon 1958 & Supp. 1985).
83. Id. arts. 5524-5536.
84. Id. arts. 5537-5546.
85. Id.
86. Id. art. 5524.
87. Id. arts. 5526, 5526(b), 5527.
88. Id. The provision of a 'catch-all' limitation period would be especially beneficial to

federal courts when handling federal actions that rely on state law for a period of limitation.
The problem of choosing which state limitation period to apply often arose in antitrust
cases before Congress enacted a federal statute of limitations for those actions. Clayton
Acts, Amendments, ch. 283, 15 U.S.C. § 15b (1982). See, e.g., Moviecolor Ltd. v. Eastman
Kodak Co., 288 F.2d 80, 83 (2d Cir.), cert. denied, 368 U.S. 821 (1961); Electric Theater Co.
v. Twentieth Century-Fox Film Corp., 113 F. Supp. 937,941-42 (W.D. Mo. 1953); Wolf Sales
Co. v. Rudolf Wurlitzer Co, 105 F. Supp. 506, 509 (Colo. 1952). Because there is no federal
statute of limitations for the implied civil right of action for violations of SEC rule 10b-5, a
state statute must be selected. See Note, Statutes of Limitation for 10b-5, 39 WAsH. & LEE
L. REv. 1021 (1982). Claims under the Civil Rights Act, 42 U.S.C. § 1983 (1982), once subject
to various state limitations depending on the nature of the civil rights claims, now must be
brought within the period provided by state law for personal injuries. Wilson v. Garcia, 105
S. Ct. 1938 (1985). This holding still may result in the state's residual limitation being ap-
plied. Id. at 1953 (O'Connor, J., dissenting).
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the Official Code. Even without the substantive revision collapsing the
present thirteen limitation periods to a smaller number, the Texas format
could be used to express in readily understandable fashion the characteri-
zation issue that would remain for determination. The benefits of this
proposed relocation of the limitation statutes should be the virtual elimi-
nation of the present possibility that practitioners may initially fail to be
aware of a special limitation provision ultimately recognized by the court
as applicable to a client's claim. The relocation of present limitation stat-
utes into chapter 3 of title 9 must be accomplished, of course, by statute,
but the process is entirely editorial and should not provoke legislative
controversy.

II. COMPUTATION OF TIME FOR LIMITATIONS PURPOSES

Perhaps the most deceptively complex area in Georgia's law of limita-
tions has been the method employed for computing the time at which a
given limitation period expires. Legislation enacted in response to the
Mercer students' final report to the Interim Study Committee 9 became
effective on July 1, 1985, and should greatly simplify time computation
for limitation purposes. To understand that act and its effect on limita-
tions, one must understand the problems to which the Georgia General
Assembly responded. Excluding for the moment the vexing question of
when the plaintiff's right of action accrues,10 there remained two con-
founding questions in identifying the latest filing date on which the plain-
tiff's complaint would be timely. One recurring issue was whether there
should be a 'day of grace' provided when the limitation period expired on
a legal holiday.01 The other was whether a filing on the appropriate anni-
versary date of the accrual of the plaintiff's right of action was timely."2

Before the corrective legislation was enacted, the courts' answer to both
these questions had been a resounding 'no.'3 Because of generally appli-
cable statutory provisions to the contrary, many practitioners apparently
were led to believe that anniversary date filings and filings on the first
business day after a limitation period ended on a legal holiday were
timely.

A. The Problems

Until July 1, 1985, there were two provisions of the Official Code of

89. See supra text accompanying note 4.
90. This issue is addressed in part III of this Article.
91. See, e.g., Veal v. Paulk, 121 Ga. App. 575, 174 S.E.2d 465 (1970).
92. See, e.g., Taylor v. Blackwood, 170 Ga. App. 747, 318 S.E.2d 201 (1984).
93. Id. Veal v. Paulk, 121 Ga. App. 575, 174 S.E.2d 465 (1970).
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Georgia Annotated that reasonably might be expected to guide the practi-
tioner in resolving these two issues. Official Code of Georgia Annotated
section 1-3-1(d)(3), in the general provisions chapter of the Code,
provided:

Except as otherwise provided in Code Section 9-11-6, when a number of
days is prescribed for the exercise of any privilege or the discharge of any
duty, only the first or last day shall be counted; and if the last day falls
on Saturday or Sunday, the party having such privilege or duty shall
have through the following Monday to exercise the privilege or to dis-
charge the duty. When the last day prescribed for such action falls on a
public and legal holiday as set forth in Code Section 1-4-1, the party
having the privilege or duty shall have through the following day to exer-
cise the privilege or to discharge the duty; however, when the following
day is a Saturday or Sunday, the party shall have through the following
Monday to exercise the privilege or to discharge the duty."

Section 9-11-6(a) in the Civil Practice Act portion of the Code, provided:

In computing any period of time prescribed or allowed by this chapter,
by the local rules of any court, by order of court, or by an applicable
statute, the day of the act, event, or default from which the designated
period of time begins to run shall not be included. The last day of the
period so computed shall be included, unless it is a Saturday, a Sunday,
or a legal holiday, in which event the period runs until the end of the
next day which is not a Saturday, a Sunday, or a legal holiday. When the
period of time prescribed or allowed is less than seven days, intermediate
Saturdays, Sundays, and legal holidays shall be excluded in the computa-
tion. This subsection shall apply whether the period is measured in days,
months, years, or other unit of measurement of time.9

These two Code provisions, now amended as described below, stated two
general principles of time computation. If they were applied to the com-
putation of a limitation period, the Code sections would have led one to
exclude the day on which the plaintifs right of action accrued, making
the appropriate anniversary date of that event the expiration date of the
limitation period. The Code sections also would have led one to conclude
that, if the expiration day of a limitation period fell on a legal holiday,
the plaintiff would have until the next business day to file the complaint.
These conclusions were in error. By their express terms, neither Code sec-
tion applied to the computation of limitation periods. Section 1-3-1(d)(3)
begins "when a number of days is prescribed," and Georgia courts con-
sistently had applied a literal construction to those words." Periods of

94. O.C.G.A. § 1-3-1(d)(3) (Michie 1982).
95. Id. § 9-11-6(a) (Michie 1982).
96. Id. § 1-3-1(d)(3) (Michie 1982).
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time expressed in months or years were not governed by that Code sec-
tion. 7 Since most limitation periods are expressed in years," the compu-
tation of limitation periods is not subject to the rules set out in section 1-
3-1(d)(3). Section 9-11-6(a), by its terms, was applicable in "computing
any period of time prescribed or allowed by this chapter."" Georgia
courts had construed this language as limiting the section to time periods
and deadlines applicable after the filing of a complaint.100 The result of
these constructions was that there was no statutory answer to the two
questions as they applied to limitations cases.

Of course, recognizing that the two Code sections did not expressly gov-
ern the two issues in limitation cases did not mean that the courts could
not have adopted into case law the policies behind the statutes and apply
them to limitation cases by analogy. Unhappily for the many clients of
lawyers who consciously or subconsciously drew those analogies, the
courts refused to choose that course of action.

As early as 1908, Dean Roscoe Pound identified four ways in which
courts could respond to legislative innovation:

(1) They might receive it [the statute] fully into the body of the law as
affording not only a rule to be applied but a principle from which to
reason, and hold it as a later and more direct expression of the general
will, of superior authority to judge-made rules on the same general sub-
ject; and so reason from it by analogy in preference to them. (2) They
might receive it fully into the body of the law to be reasoned from by
analogy the same as any other rule of law, regarding it, however, as of
equal or co-ordinate authority in this respect with judge-made rules upon
the same general subject. (3) They might refuse to receive it fully into
the body of the law and give effect to it directly only; refusing to reason
from it by analogy but giving it, nevertheless, a liberal interpretation to
cover the whole field it was intended to cover. (4) They might not only
refuse to reason from it by analogy and apply it directly only, but also
give to it a strict and narrow interpretation, holding it down rigidly to
those cases which it covers expressly. The fourth hypothesis represents
the orthodox common law attitude toward legislative innovations. Proba-
bly the third hypothesis, however, represents more nearly the attitude
toward which we are tending .... [it is submitted that the course of
legal development upon which we have entered already must lead us to
adopt the method of the second and eventually the method of the first

97. Veal v. Paulk, 121 Ga. App. 575, 174 S.E.2d 465 (1970); see also Gray v. Quality
Fin. Co., 130 Ga. App. 762, 204 S.E.2d 483 (1974).

98. But see, e.g., O.C.G.A. § 10-4-14 (Michie 1982 & Supp. 1985) (providing that admin-
istrative actions on the bonds of warehousemen must be commenced within 547 days).

99. O.C.G.A. § 9-11-6(a) (Michie 1982).
100. See, e.g., Georgia Power Co. v. Whitmire, 146 Ga. App. 29, 245 S.E.2d 324 (1978);

Davis v. United States Fidelity & Guar. Co., 119 Ga. App. 374, 167 S.E.2d 214 (1969).
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hypothesis."1

The Georgia courts first faced the two issues addressed here at roughly

the same time Dean Pound advocated his 'first hypothesis.'0 2 At that
juncture there may have been some reasonable ground to support the or-
thodox common law attitude toward legislation embodied by the fourth
hypothesis.108 Since then, the character of the law has changed greatly,
statutes have displaced most of the common law, and the reasonable
ground supporting the narrow view of the place of legislation has eroded.
The Georgia case law governing the two issues addressed here, nonethe-
less, has not changed.

Instead of reasoning from the statutes by analogy, Georgia courts ap-
plied two case law rules that were diametrically opposed to the analogous

but inapplicable Code sections. In computing limitation periods, the
plaintiff enjoyed no day of grace when the terminal day was a Saturday or
Sunday. 1 Similarly, concurrence of the terminal day and a legal holiday
did not extend the statute of limitations.10 s The case law rule had no ba-
sis other than the argument that the plaintiff had a relatively long period

of time within which to bring his action and that he, therefore, had the
opportunity to file before the holiday date of which he was presumed to

be aware. In 1903, a Georgia Supreme Court justice wrote: "We are
aware that this court has in other cases, involving the computation of
months and years, taken a different view [than it has taken in cases in-
volving computation of days]. Why the distinction or difference should
have been made I am unable to say."'" The Georgia courts thus recog-
nized the illogical nature of the rule, but consistently applied it in limita-
tion cases nonetheless.

1 0 7

The courts' answer to the question of when to begin the running of a
limitation period was more complicated but just as much at odds with the
analogous but inapplicable statutes. Since the nineteenth century, Geor-
gia courts have distinguished tort and contract cases in selecting the date
on which the plaintiffs right of action is deemed to accrue. In Peterson v.

101. Pound, Common Law and Legislation, 21 HARV. L. Rav. 383 (1908).
102. See Peterson v. Georgia R.R. & Banking Co., 97 Ga. 798, 25 S.E. 370 (1896).
103. See, e.g., English v. Ozburn, 59 Ga. 393 (1877).
104. See Allstate Ins. Co. v. Stephens, 239 Ga. 717, 238 S.E.2d 382 (1977); Knight v.

Watts, 150 Ga. App. 694, 258 S.E.2d 323 (1979); Davis v. Hill, 113 Ga. App. 280, 147 S.E.2d
868 (1977), rev'd on other grounds, Lowe v. Pue, 150 Ga. App. 234, 257 S.E.2d 209 (1979);
Schaefer v. Mayor of Athens, 120 Ga. App. 301, 170 S.E.2d 339 (1969); Davis v. United
States Fidelity & Guar. Co., 119 Ga. App. 374, 167 S.E.2d 214 (1969); Brown v. Emerson
Brick Co., 15 Ga. App. 332, 82 S.E.2d 160 (1914).

105. Hollis v. Williams, 123 Ga. App. 82, 179 S.E.2d 559 (1970).
106. Rusk v. Hill, 117 Ga. 722, 728, 45 S.E. 42, 45 (1903).
107. This concern was echoed by the Supreme Court of Georgia in 1977. Allstate Ins. Co.

v. Stephens, 239 Ga. 717, 719, 238 S.E.2d 382, 384 (1977).
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Georgia Railroad & Banking Co."" the Supreme Court of Georgia distin-
guished tort and contract actions on the basis that a promisor under a
contract usually had the entire day in which to complete performance of
the contractual promise. In the event of nonperformance, the promisee,
therefore, could not apply to a court for remedy until the following day.
Consequently, in a contract action the day of the promisor's breach does
not begin the running of the limitation period. For example, a suit for
breach of an oral contract to repair a roof by March 1, 1980, is not barred
by the applicable four-year statute of limitations'" when the complaint
was filed on March 1, 1984.110 For purposes of computing the limitation
period, it makes no difference whether the plaintiff alleged complete non-
feasance or merely misfeasance of the contractual promise. If the plain-
tiff's action sounded in tort, however, his right of action would be deemed
to accrue on the day of the defendant's tortious act. Because the elements
of the tort claim were present on the day of the defendant's action, the
plaintiff could seek redress in the courts on that day, thus beginning the
running of the limitation period."" The analogy drawn by the Georgia
Supreme Court in support of this rationale was a comparison of tort ac-
tions to applications for writs of certiorari, which could be made on the
day judgment is rendered."1 Thus, an action in negligence for damages
caused by the defendant's failure to use due care in the repair of the
plaintiff's roof on March 1, 1980, is barred by the applicable four-year
statute of limitations'" when the complaint is filed on March 1, 1984.
The characterization of the claim determines whether filing on the anni-
versary date of the defendant's action-in this example, a negligent
breach of a contract to repair-is timely or one day too late.

In many cases the timing of the defendant's tortious act makes it im-
possible for the plaintiff to file on the date of the accrual. Nonetheless, an
anniversary date filing is time-barred. A recent defamation case is illus-
trative. In Taylor v. Blackwood,11' plaintiff alleged that defendant made
defamatory statements that were broadcast on the six o'clock and eleven
o'clock news programs. The broadcasts were made on March 10, 1982.110
The court held that plaintiff's complaint filed on March 10, 1983, was
barred by the applicable one-year statute of limitations."" One might as-

108. 97 Ga. 798, 25 S.E. 370 (1896) (citing Blitch v. Brewer, 83 Ga. 333, 9 S.E. 837
(1889)).

109. O.C.G.A. § 9-3-26 (Michie 1982 & Supp. 1985).
110. Blitch v. Brewer, 83 Ga. 333, 9 S.E. 837 (1889).
111. See Peterson, 97 Ga. 798, 25 S.E. 370 (1895).
112. Id. at 799, 25 S.E. at 370-71.
113. O.C.G.A. § 9-3-30 (Michie 1982 & Supp. 1985).
114. 170 Ga. App. 747, 318 S.E.2d 201 (1984).
115. Id. at 747, 318 S.E.2d at 202.
116. Id. (construing O.C.G.A. § 9-3-33 (Michie 1982 & Supp. 1985)).
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sume that on appeal plaintiff could argue that he was unable to bring suit
on the day of the tortious act because the clerk's office had closed by the
time the statements were broadcast. It follows that the right of action,
therefore, should not be deemed to accrue until the next day, March 11,
and that the March 10 filing was made within one year of the accrual
date. Despite the failure of the reasoning underlying the rule as expressed
in Peterson, the court applied the rule and bolstered its application by
citing the well-established rule' 1 7 that fractions of a day are not recog-
nized in time computation." 8

The case law rules governing computation of limitation periods, al-
though they are a hundred years old, continue to upset practitioners' ex-
pectations. It appears from the multitude of appellate cases concerning
anniversary date filings that all too often Georgia lawyers fail to appreci-
ate the case law distinction and expect to be able to file any case on the
anniversary date of the event giving rise to the plaintiffs claim.'1 9 Per-
haps this phenomenon is due to the. mistaken belief that Official Code of
Georgia Annotated section 9-11-6(a)-"the day of the act, event, or de-
fault from which the designated period of time begins to run shall not be
included""10-applies to limitation periods as well as to deadlines for fil-
ing documents governed by title 9, chapter 11, the Civil Practice Act. In
the alternative, perhaps the recurring phenomenon of anniversary date
filings in tort cases is due to a cursory examination of section 1-3-1(d)(3)
and its direction to count "only the first or last day"'' 1 without the un-
derstanding that it applies only to periods expressed in days. Section 1-3-
1(d)(3) and the routine practices under it also probably account for the
mistaken belief that a day of grace will be accorded the plaintiff when the
last day of the limitation period falls on a Saturday, Sunday, or legal
holiday.

B. The 1985 Amendments

Whatever the explanation for the recurring incidents of late filings, re-
cent amendments to sections 1-3-1(d)(3) and 9-11-6(a) should result in a
simplification of time computation rules in the limitations area. The
amendments became effective on July 1, 1985.122 Section 9-11-6(a) was
amended by deleting its operative provisions and deferring to the general
provisions in Section 1-3-1(d)(3) to govern time computations under the

117. See Holliday v. Lacy, 118 Ga. App. 341, 163 S.E.2d 750 (1895).
118. 170 Ga. App. at 747, 318 S.E.2d at 202.
119. See, e.g., Reese v. Henderson, 156 Ga. App. 809, 275 S.E.2d 664 (1980).
120. O.C.G.A. § 9-11-6(a) (Michie 1982).
121. O.C.G.A. § 1-3-1(d)(3) (Michie 1982).
122. 1985 Ga. Laws 648 (codified as amended in O.C.G.A. §§ 1-3-1(d)(3) & 9-11-6(a)

(Michie 1982 & Supp. 1985).
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Civil Practice Act." 8 The general time computation section itself was
amended to apply to time periods "measured in days, weeks, months,
years, or other measurements of time except hours.'"" It is not provided
specifically anywhere in the new statute that the amended general com-
putation rules apply to the computation of limitation periods, but that
result should obtain from the new introductory clause of section 1-3-
1(d)(3), as amended.1 " Previously the introductory clause read "except as
otherwise provided in Code Section 9-11-6."'1 It now reads "except as
otherwise provided by time period computations specifically applying to
other laws.""11 7 The courts presumably will construe the new section 1-3-
1(d)(3) as applying to the computation of all statutory time periods, in-
cluding statutes of limitation, that do not provide an alternative method
of counting time within the statute setting forth the time period.

As a result of the new time computation statute, complaints filed on
the appropriate anniversary date of the event giving rise to the plaintiff's
right of action will be timely regardless of whether the complaint sounds
in tort or contract. This result is accomplished by the amendment to sec-
tion 1-3-1(d)(3), which now reads "[in computing time periods,] the first
day shall not be counted." 82 Although it is possible that the courts could
continue the dichotomy between tort and contract cases by construing
this provision to exclude the first counted day under the old system, the
new statute should be understood as a rejection of the rationale of Peter-
son one hundred years after the decision was rendered. Similarly, the new
version of section 1-3-1(d)(3) should be understood to provide a day of
grace when any statutory period of time, including limitation periods, ex-
pires on a Saturday, Sunday, or legal holiday."2

The case law rules previously governing time computation in the limi-
tations area were theoretically logical but, practically, were out of keeping
with the prevailing computation rules in all other areas of civil practice.
For example, in computing the time within which an appeal or error pro-
ceeding must be taken or perfected, the rule followed by most states is
that the day on which the judgment or decree was rendered should be
excluded, and the last day of the specified period should be included."30

The Georgia courts have for some time applied this rule to the computa-
tion of filing deadlines for bills of exceptions, answers, and notices of ap-

123. Id.
124. Id.
125. O.C.G.A. § 1-3-1(d)(3) (Michie 1982 & Supp. 1985).
126. Id. § 1-3-1(d)(3) (Michie 1982).
127. Id. § 1-3-1(d)(3) (Michie 1982 & Supp. 1985).
128. Id.
129. Legal holidays are defined at O.C.G.A. § 1-4-1 (Michie 1982 & Supp. 1985).
130. Annot., 61 A.L.R.2d 482, 484 (1956); 3 AM. JuL 2d Appeal and Error § 473 (1962).
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peal.1 3 1 Older case law had begun the running of the time period on the
day of the judgment or decree giving rise to the filing. 2 This earlier case
law probably is responsible for the development of the limitations case
law rule that began the running of the statute in tort cases on the day of
the defendant's acts giving rise to the plaintiff's right of action. It has
been noted above that the supreme court, in announcing the tort limita-
tions rule in Peterson, drew by analogy on the rule that the period within
which to file a petition for certiorari began to run on the date judgment
was entered.13 3 In 1895 that analogy was apt. Seventeen years earlier, the
court, in Barrett & Carswell v. Devine,'" had decided that the date of
judgment was included in calculating the deadline date for petitions for
certiorari. In that case, the court had rendered judgment for plaintiffs on
June 12, 1877, and defendant had filed a petition for certiorari on Sep-
tember 12, 1877. The supreme court held that, counting the twelfth day
of June, the day of judgment, the three-month period expired on mid-
night on September 11, 1877, and the petition was not filed within three
months. 13 Of course, that case was decided before the advent of the Civil
Practice Act and section 9-11-6(a) and its explicit provision that "the day
of the act, event, or default from which the designated period begins to
run shall not be included."" So, while the Civil Practice Act has changed
the common law rule for the computation of deadlines for the filing of
petitions for certiorari, the case law governing limitations expressly based
by analogy on the method of computing certiorari deadlines remained un-
changed until the 1985 amendment of section 9-11-6(a). 37 Even in com-
putations not subject to the Civil Practice Act, the methods of computa-
tion have followed the practice of excluding the date of the action giving
rise to the deadline period. In counting the deadline for filing a petition
for certiorari in a criminal case, for example, the court of appeals has
decided that the date of conviction was to be excluded.'"

Similarly, the provision of a day of grace in limitations cases will bring
consistency and uniformity to the law. Georgia courts consistently have
held that when the terminal day for filing a notice of appeal falls on a
Saturday or Sunday, a notice is timely when filed on the following Mon-
day.' 9 A day of grace is also provided for the thirty-day period for ap-

131. See, e.g., Sullivan v. Smith, 209 Ga. 325, 72 S.E.2d 318 (1952); Rush v. Hill, 117 Ga.
722, 45 S.E. 42 (1903).

132. See, e.g., Mott v. Brunswick Publishing Co., 117 Ga. 149, 43 S.E. 716 (1903).
133. Peterson, 97 Ga. 798, 25 S.E. 370 (1896); see supra text accompanying note 112.
134. 60 Ga. 632 (1878).
135. Id. at 633.
136. O.C.G.A. § 9-11-6(a) (Michie 1982).
137. 1985 Ga. Laws 648.
138. Brown v. City of Atlanta, 84 Ga. App. 4, 65 S.E.2d 611 (1951).
139. Bergen v. Martindale-Hubble, 245 Ga. 742, 267 S.E.2d 10 (1980).
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pealing final judgments provided by Official Code of Georgia Annotated
section 5-6-38 in the Appellate Practice Act;140 for the ten-day period for
obtaining a certificate of review provided by Official Code of Georgia An-
notated section 5-6-34;"14 and for the ten-day period for appealing an as-
sessor's award in a condemnation proceeding under Official Code of Geor-
gia Annotated section 22-2-102.14

' The uniformity and consistency
afforded by the recent statute that will bring the general rules to bear in
limitation cases should make miscalculation of the last day of the limita-
tion period a less frequently encountered error in Georgia. The demise of
the old case law computation rules will be noticed by few and mourned by
still fewer. Because any mistaken adherence to the old rule by practition-
ers still will result in a timely filing, the transition to the new statutory
computation rules should be uneventful.

C. The Problem and Solution in Contractual Limitations

One troublesome issue in the computation of limitation periods remains
unaffected by the direct amendment of sections 1-3-1(d) and 9-11-6(a).
That troublesome issue lies in the case law rules that govern the compu-
tation of deadline provisions imposed not by statute but by agreement of
the parties in contract."4

3 Of the two issues discussed above in relation to
statutory limitation periods, only one presents a problem with contractual
limitation periods. There is agreement that the date performance is due is
to be excluded from any limitation period provided by the contract.1 4 4 On
the other hand, the issue of whether to provide a day of grace when the
expiration date of the contractual limitation period falls on a nonbusiness
day is fraught with complications. In 1973, the supreme court ruled in
Brooks v. Hicks145 that, unless the parties contracted to the contrary, the
general rule of granting a day of grace would be applied to contractual
limitations. In that case, plaintiff entered into a contract for a twelve-
month option to purchase property. Plaintiff was required by the contract
to make payments on the twenty-first day of each month. When plaintiff

140. Thomas v. Allstate Ins. Co., 133 Ga. App. 193, 210 S.E.2d 361 (1974) (construing
O.C.G.A. § 5-6-38 (Michie 1982)), overruled, Culwell v. Lomas & Nettleton Co., 242 Ga. 242,
248 S.E.2d 641.

141. Allstate Ins. Co. v. Cody, 123 Ga. App. 265, 180 S.E.2d 596 (1971) (construing
O.C.G.A. § 5-6-34(b) (Michie 1982)).

142. McAllister v. City of Jonesboro, 151 Ga. App. 260, 259 S.E.2d 666 (1979) (constru-
ing O.C.G.A. § 22-2-102 (Michie 1982)).

143. See, e.g., Brooks v. Hicks, 230 Ga. 500, 197 S.E.2d 711 (1973); Gray v. Quality Fin.
Co., 130 Ga. App. 762, 204 S.E.2d 483 (1974).

144. Blitch v. Brewer, 83 Ga. 333, 9 S.E. 837 (1889); Harris v. Stribling, 66 Ga. App. 321,
17 S.E.2d 766 (1941).

145. 230 Ga. 500, 197 S.E. 2d 711 (1973).
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tendered one payment on Monday, the twenty-second, defendant refused
it as untimely. The court recognized that section 1-3-1(d) did not govern
the issue, but applied it by analogy, ruling that the payment was
timely.

14
6

The court in Allstate Insurance Co. v. Stephens, 41" however, soon mud-
died the contractual waters. In that 1977 case, plaintiff's fire insurance
policy required claims to be filed within twelve months of the date of the
fire. The fire occurred on December 1, 1974. The contractual period ex-
pired on November 30, 1975, a Sunday, and plaintiff filed his claim on
Monday, December 1, 1975, ostensibly relying on the day of grace rule
announced four years earlier.14

0 The Georgia Supreme Court held that the
notice was barred by the one-year contractual limit. 4s "What Brooks v.
Hicks did not make clear was that Code Ann. § 102-102(8)150 [section 1-3-
1(d)] applies only to limitations in terms of days. It does not apply where
the limitation is in the terms of months or years."""1 The court reasoned
that the adoption of the statutory rule by analogy in Brooks can apply
only when the statute itself would apply.153 Since Georgia case law holds
that section 1-3-1(d) does not apply to limitation periods expressed in
terms other than days, 53 the analogy adopted in Brooks is inapplicable
and there is no day of grace for contractual periods expressed in terms of
years. 

1
54

It should be expected that the amendment of section 1-3-1(d) will re-
sult in the Brooks analogy being extended to contractual periods ex-
pressed in terms of weeks, months, and years as well as in days. That
extension, of course, will require a judicial decision since the statute, even
as amended, does not govern contractual limitations.155 One could argue
that the statute should have been amended to govern expressly contrac-
tual limitations, but there is no reason to doubt the ability of the courts
to cope with this situation. The courts presumably will continue the pat-
tern of adapting the statutory rule to guide common law decisionmaking,
so long ago advocated by Dean Pound, and so recently applied by the
supreme court in Stephens.

146. Id. at 502, 197 S.E.2d at 712.
147. 239 Ga. 717, 238 S.E.2d 382 (1977).
148. Id. at 718, 238 S.E.2d at 383.
149. Id. at 718, 328 S.E.2d at 384.
150. GA. CODE ANN. § 102-102(8) (Harrison 1977) (now codified at O.C.G.A. § 1-3-1(d)

(Michie 1982)).
151. 239 Ga. at 718, 238 S.E.2d at 383 (construing Brooks, 230 Ga. 500, 197 S.E.2d 711

(1973)).
152. 239 Ga. at 718, 238 S.E.2d at 384.
153. Veal v. Paulk, 121 Ga. App. 575, 174 S.E.2d 465 (1970).
154. 239 Ga. at 718, 238 S.E.2d at 384.
155. See O.C.G.A. § 1-3-1(d)(3) (Michie Supp. 1985).
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In summary, the 1985 amendment to section 1-3-1(d) should result in
two major changes in the computation of limitation periods. First, the
day of the occurrence of the event or default giving rise to the plaintiff's
right of action will not be counted, regardless of whether the suit sounds
in contract or tort. Suits filed on the appropriate anniversary of the event
or default, therefore, will be timely. Second, if the terminal day of any
limitation period, regardless of whether it is expressed in terms of days,
weeks, months, or years and regardless of whether it is imposed by stat-
ute or contract, is a Saturday, Sunday, or legal holiday as defined in sec-
tion 1-4-1, there will be a day of grace accorded the party on whom the
duty rests and a filing on the next business day will be timely. The net
result is that several unnecessarily intricate case law rules have been ex-
cised from the Georgia law. There should be fewer instances of Georgia
lawyers mistakenly calculating the ultimate date on which the filing of a
complaint can be timely."'6

III. WHEN THE RIGHT OF ACTION AcCRuEs-THE DIscovERY RULE IN
GEORGIA

Most of the Georgia statutes of limitation bar an action if it is not
brought within a period of years "after the right of action accrues."1 67

The Georgia Supreme Court has held recently that "after the right of
action accrues,"'" as it is used in the statute limiting property damage
cases,'"9 means after the plaintiff became aware or, by the exercise of due
diligence, should have been aware of the defendant's negligence and the
damage resulting from that negligence. 60 Thus, the court in Lumber-
men's Mutual Casualty Co. v. Pattillo Construction Co."6' extended the

156. For a description of how often mistaken calculations of deadline dates result in
claims of legal malpractice, see supra text accompanying notes 52-59.

157. See, e.g., O.C.G.A. §§ 9-3-33 (Michie 1982) (personal injuries); 9-3-30 (Michie 1982)
(damage to realty); 9-3-31 (Michie 1982) (injuries to personalty). There are several statutes,
however, that require actions to be brought within a period of time after the 'cause of action
accrues.' E.g., O.C.G.A. §§ 11-2-725 (Michie 1982) (U.C.C. contract actions); 45-8-9 (Michie
1982) (actions on surety bond). There is no discernable pattern to the use of these two terms
other than, perhaps, the date of enactment of the statutes. It is likely that after the change
in civil pleading rules requiring the plaintiff only to state a claim on which relief can be
granted, the 'cause of action' terminology fell into disuse. In any event it seems unwise to
attach any importance to the variation between statutes using 'cause of action' rather than
'right of action.'

158. Lumbermen's Mut. Casualty Co. v. Pattillo Constr. Co., 254 Ga. at 462, 320 S.E.2d
at 345 (emphasis supplied in original).

159. O.C.G.A. § 9-3-30 (Michie 1982).
160. Lumbermen's Mut. Casualty Co. v. Pattillo Constr. Co., 254 Ga. at 465, 330 S.E.2d

at 348.
161. 254 Ga. 461, 330 S.E.2d 344 (1985).
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discovery rule, formerly applied only in particular types of personal in-
jury cases, to property damage cases. Lumbermen's Mutual arguably sig-
nals the court's willingness to apply the discovery rule to all statutes of
limitation employing the "after the right of action accrues" language, 62s

certainly a milestone in the development of the discovery rule in Georgia.
Part III of this Article will assess the likely future of the discovery rule in
light of its past development in Georgia, the policies underlying the rule,
and competing considerations.

A. Development of the Georgia Discovery Rule

Until the Lumbermen's Mutual decision,'63 the general rule in Georgia
had been that the statute of limitations begins to run when all the ele-
ments of the plaintiff's cause of action exist." In the case of most inten-
tional torts and contracts, in which harm is not an essential element of
the plaintiff's cause of action,1 sa the right of action accrues and the limi-
tation period begins to run at the time of the defendant's act constituting
the tort or breach of contract.'" In negligence actions, damage to the
plaintiff's person or property is an essential element of the plaintiff's
cause of action.167 Hence, there is no cause of action and the statute of
limitations does not begin to run until the negligent act results in in-
jury.1" Thus, when defendant's negligent failure to disconnect a gas tank
resulted in an explosion more than two years later, the court of appeals
held that the statute of limitations ran from the date of injury by the
explosion. 1 " Georgia cases distinguish this situation from one in which
the plaintiff suffers injury at the time of the negligent act but waits to file
suit until the extent of the injury is ascertained.1 7 0 Even nominal dam-

162. Id. at 466, 330 S.E.2d at 348 (Weltner, J., dissenting). See infra text accompanying
note 234.

163. May 30, 1985.
164. 254 Ga. at 463, 330 S.E.2d at 346.
165. C. McCoRMICK, HANDBOOK ON THE LAW OF DAMAGES § 22 (1935). Defamation actions

that do require actual harm as an element of the cause of action would be an exception to
this statement as it applies to intentional torts. See Davis v. Hospital Auth., 154 Ga. App.
654, 269 S.E.2d 867 (1980).

166. See, e.g., Fraser v. Atlanta Title & Trust Co., 66 Ga. App. 630, 19 S.E.2d 38 (1942)
(intentional tort); Lilly v. Boyd, 72 Ga. 83 (1883) (breach of contract). One of the statutes
governing limitations for contract actions does not use the 'right of action' language typi-
cally found in other tort and contract limitations statutes: "All actions upon promissory
notes, drafts, or other simple contracts in writing shall be brought within six years after the
same becomes due and payable." O.C.G.A. § 9-3-24 (Michie 1982). See infra text accompa-
nying note 262.

167. W. PROSSER, TORTS § 30 (1941).
168. U-Haul of W. Ga. v. Abrell & Robeson, Inc., 247 Ga. 565, 277 S.E.2d 497 (1981).
169. Carroll County Gas Co. v. Parker, 126 Ga. App. 27, 189 S.E.2d 913 (1972).
170. Lavender v. Spetalnick, 161 Ga. App. 75, 289 S.E.2d 291 (1982), overruled, Myers v.
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ages, "however slight," have been held sufficient to begin the running of
the limitation period M  The rationale for this 'date of injury' rule is that
on that date, " 2 the plaintiff first may maintain an action successfully.
Although at first blush it seems equitable to begin the running of the
statute from the time when all the elements of the plaintiff's cause of
action exist, it is only because in the usual case the plaintiff then may
maintain his action. This coincidence of timing is not always present,
however, because "the considerations which determine the factual compo-
nents to be pleaded and proved by the plaintiff do not themselves neces-
sarily fix appropriate time limitations for the initiation of an action."'' 7

One of the situations in which the date of injury may not be the appropri-
ate triggering date for the limitation period is when the plaintiff does not
know and could not learn of the existence of his injury at the time it is
inflicted.

In 1949, the United States Supreme Court had occasion to deal with
this situation. In Urie v. Thompson,'7 4 an action brought under the Fed-
eral Employers' Liability Act (FELA), a railroad fireman complained that
he had contracted silicosis from inhaling silica dust during his thirty
years on the job. The action was filed within three years, the applicable
limitation period under FELA, after plaintiff was diagnosed as having sil-
icosis, but not within three years of the date of his contracting the dis-
ease. ' The Court reasoned that triggering the limitation period from the
date of injury would make the FELA remedy illusory. Accordingly, the
Court held that the limitation period began to run from the date the in-
jury was discovered.

176

Almost all the states whose high courts have addressed the issue have
some form of discovery rule." Some jurisdictions have adopted the dis-

Wilson, 167 Ga. App. 340, 306 S.E.2d 401 (1983); Lankford v. Trust Co. Bank, 141 Ga. App.
639, 234 S.E.2d 179 (1977).

171. Trammel v. Georgia Power Co., 52 Ga. App. 514, 183 S.E. 825 (1935); Silvertooth v.
Shallenberger, 49 Ga. App. 133, 174 S.E. 365 (1934).

172. The day upon which the operative facts occur will not be included in computing the
limitation period that will begin to run on the following day. See supra text accompanying
notes 108-29.

173. Note, Developments in the Law-Statutes of Limitations, 63 HAIv. L. Rav. 1177,
1200 (1950).

174. 337 U.S. 163 (1949).
175. Id. at 167.
176. Id. at 169.
177. Annot., 90 A.L.R.3d 508 (1979). Alabama, Indiana, South Dakota, and Virginia are

among the holdout jurisdictions refusing to apply the discovery rule. See Thomas v. Nie-
man, 379 So. 2d 90, 92 (Ala. 1981) (discovery rule inapplicable even in medical malpractice
cases); Shideler v. Dwyer, 275 Ind. 270, 417 N.E.2d 281, 290-91 (1981) (maturation of harm,
rather than discovery of harm triggers limitation period); Alberts v. Giebink, 299 N.W.2d
454, 457 (S.D. 1981) (discovery rule for medical malpractice specifically rejected by legisla-
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covery principle for almost all causes of action.1 7 8 Others have retained
the time of injury rule, but recognize discovery as an exception in certain
types of cases.' 7 9 Before the Georgia Supreme Court's recent holding in
Lumbermen's Mutual, it would have been accurate to characterize Geor-
gia as a state that retained time of injury as the general rule and recog-
nized the discovery rule as an exception applying in limited circum-
stances. Just how far Georgia has moved toward adopting the discovery
principle as its rule of general applicability must be assessed in light of
the reasoning behind the Lumbermen's Mutual decision and in light of
the history of the discovery rule in Georgia.

As in most other states,6 0 Georgia's discovery rule originated in a med-
ical malpractice action. In 1971, the court of appeals decided Parker v.
Vaughn."' The complaint alleged that a surgical clamp had negligently
been left in plaintiff's body and remained undiscovered for four years.
Defendant asserted that the two-year statute of limitations for personal
injuries began to run on the date of the negligent operation and, thus,
barred plaintiff's suit.18 2 The court held the complaint timely, character-
izing the surgeon's action as a 'continuing tort' that was commenced but
not completed at the time of the surgery and continued so long as the
clamp remained in plaintiff's body.16 3 The court cited cases from other

ture); Locke v. Johns-Manville Corp., 221 Va. 951, 959, 275 S.E.2d 900, 905-06 (1981) (legis-
lative action necessary to adopt discovery rule).

178. See, e.g., Poffenberger v. Risser, 290 Md. 631, 431 A.2d 677 (1981) (discovery rule
applicable to determine accrual date of all civil actions); Friends Univ. v. W.R. Grace & Co.,
227 Kan. 559, 561-62, 608 P.2d 936, 939 (1980) (discovery rule adopted by statute for all
negligence cases, but providing a 10-year period of repose); Dowers Farms, Inc. v. Lake
Country, 288 Or. 669, 607 P.2d 1361, 1367 (1980) (discovery of injury and cause necessary to
trigger limitation); Scott, For Whom the Time Tolls-The Time of Discovery and the Stat-
ute of Limitations, 64 ILL. BJ. 326, 332 (1976) (discovery is accepted rule in Illinois, but
only after a case-by-case balancing of equities); Note, Statute of Limitations-Discovery
Rule Construed to Permit a Claimant Two Full Years in Which to File Suit From Time of
Actual or Constructive Discovery of Cause of Action-Fox v. Passaic Gen. Hasp., 8 SEToN
HALL L. Rzv. 134, 149 (1976) (automatic application of discovery rule in New Jersey unless
the defendant shows undue prejudice).

179. See, e.g., Brown v. Ellison, 304 N.W.2d 197, 200 (Iowa 1981) (numerous exceptions
to time of injury rule cited); Anderson v. Neal, 428 A.2d 1189, 1191-92 (Me. 1981) (discovery
rule exception applied to legal malpractice); Fiegelson v. Ryan, 108 Misc. 2d 192, 195-96, 437
N.Y.S.2d 229, 232-33 (1981) (discovery applies in medical malpractice only when foreign
object left in body); Harrison v. Seltzer, 268 S.E.2d 312 (W.Va. 1980) (discovery applicable
in medical and legal malpractice); Comment, Accrual of Statutes of Limitation, California's
Discovery Exceptions Swallow the Rule, 68 CALW. L. REv. 106, 107-15, 124-25 (1980).

180. W. KzrroN, PRoss AND KzroN ON ToRTs 166 (5th ed. 1984); Annot., 80 A.L.R.2d
368, 388 (1961).

181. 124 Ga. App. 300, 183 S.E.2d 605 (1971).
182. Id. at 301, 183 S.E.2d at 605.
183. Id. at 302, 183 S.E.2d at 606.
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jurisdictions using the discovery rule and concluded with this statement
about continuing torts: "In this state of limbo the statute did not run.
As to this type of wrong, the statute can only begin to run from the time
the patient had knowledge, or through the exercise of ordinary care could
have learned, of the existence of the continuing tort.' ' "& By characterizing
the medical malpractice claim as a continuing tort, the court of appeals
was attempting to clothe the discovery rule with trappings familiar from
Georgia precedents.

The continuing tort doctrine had been previously recognized as apply-
ing when the plaintiff's injuries were periodic and continuing and when
the plaintiff had a new cause of action with each recurrence. 185 In 1884,
the supreme court applied the doctrine to a claim for damages caused by
an overflowing sewer that flooded plaintiff's home each time it rained.'"
Thus, the complaint was timely even though it was not filed for more
than four years, the applicable limitation for property damage, after the
sewer was dug.1 5

7 Until its adaptation to medical malpractice claims, the
continuing tort doctrine had been used in recent years only for analogous
situations. In 1959, the doctrine was used to render timely a suit to enjoin
operation of an airport on the express reasoning that the nuisance attend-
ant to the airport daily gave rise to a new cause of action."s The continu-
ing tort theory is analogous to the discovery rule theory, but the analogy
is a very loose one. Under the discovery theory there need be no pattern
of recurring instances of harm nor a new cause of action with each recur-
rence. As applied in Parker the continuing tort theory did little to sup-
port the court's conclusion concerning when the statute began to run. If,
as the court asserted, the medical malpractice tort continued so long as
the forgotten surgical clamp remained an unlawful invasion of plaintiff's
right to be free from it, the statute of limitations should not have begun
to run at the date of discovery of the clamp's presence but at the date of
the clamp's removal.189 Moreover, by tying the discovery rule to the con-
tinuing tort doctrine, the Parker decision set a course for later Georgia
cases that was not changed until the Lumbermen's Mutual decision.

The year after Parker, the supreme court adopted the continuing tort
rhetoric to justify the application of the discovery rule in a case of latent
environmental hazard. In Everhart v. Rich's, Inc.,1' 0 plaintiff purchased

184. Id.
185. Id.
186. Reid v. City of Atlanta, 73 Ga. 523 (1884).
187. Id. at 525.
188. Scott v. Dudley, 214 Ga. 565, 105 S.E.2d 752 (1959).
189. See Thrash & Blank, Latent Injuries and the Statute of Limitations: A New

Rule Emerges in Georgia, 19 GA. ST. B.J. 12, 14 (1982) [hereinafter Thrash & Blank].
190. 229 Ga. 798, 194 S.E.2d 425 (1972).
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draperies from defendant in 1964 and began to suffer illness in 1970. In
1971, plaintiff learned that the illness was due to microscopic particles of
fiberglass emanating from the draperies. The supreme court held timely a
negligence action filed in 1971 under a continuing tort rationale."' Rather
than simply adopting the discovery rule, the court struggled to apply the
continuing tort theory, holding that retailers and manufacturers with a
superior knowledge of their products and its hazards are under a continu-
ing duty to warn their customers. In the absence of that warning, the tort
continues and the statute of limitations is 'tolled' until the customer dis-
covers the injury. 192 The court could have drawn on the discovery rule
language from the United States Supreme Court opinion in the FELA
case concerning a similar latent toxic substance injury.1'9 Instead it fol-
lowed the lead of the court of appeals into the continuing tort thicket.

The distinctions between the discovery rule and true continuing torts
were drawn clearly by the facts of King v. Seitzinger's, Inc.1" In that case
plaintiff, a welder, worked on a smokestack at defendant's plant where
batteries were melted. He quit work in May 1977, complaining of dizzi-
ness. He was diagnosed as having lead poisoning in September 1977, but
it was several months later that he learned the condition was caused by
lead fumes at defendant's plant.'"5 Suit was filed within two years of the
date on which plaintiff learned of the causal relationship between his ill-
ness and the conditions at defendant's plant, but not within two years of
plaintiff's illness or the diagnosis of lead poisoning.'" The continuing tort
doctrine was technically inapposite in King because plaintiff was no
longer suffering exposures to the hazardous material. Further, under the
Everhart holding, the statute 'tolled' only until plaintiff learned of the
injury. If the previous holdings had been applied to the lead poisoning
case, plaintiff's complaint would have been time-barred. Instead, the
court of appeals in a tour de force simply labeled plaintiff's injury as the
result of a 'continuing tort' and listed four possible triggering events that
could begin the running of the limitation period: (1) when the defendant
breached his duty (of due care); (2) when the plaintiff first suffered harm;
(3) when the plaintiff became aware of the fact of injury; and (4) when
the plaintiff discovered the causal relationship between his harm and the
defendant's misconduct.'" The court applied the last of these possibili-
ties and noted with approval the numerous discovery rule cases in other

191. Id. at 802, 194 S.E.2d at 428.
192. Id. at 801, 194 S.E.2d at 428.
193. See supra text accompanying note 174.
194. 160 Ga. App. 318, 287 S.E.2d 252 (1981). See Thrash & Blank, supra note 189.
195. 160 Ga. App. at 318, 287 S.E.2d at 253-54.
196. A two-year limitation period applied under O.C.G.A. § 9-3-33 (Michie 1982).
197. 160 Ga. App. at 319, 287 S.E.2d at 254.
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jurisdictions."" Nonetheless, while the court applied the discovery rule
"in fact, if not in name," 1991 the reach of the discovery rule was in great
doubt.200 The only illumination cast on the issue was a glimmer that the
discovery rule might not be limited to quasi-continuing tort cases. In An-
derson v. Sybron Corp.,101 the court of appeals expanded its use of the
quasi-continuing tort discovery rule by holding that the statute of limita-
tions does not begin to run until discovery of the 'particular injury' for
which recovery is sought.20 2 Recognition of the distinction between the
particular injury for which relief is sought and other injury to the plaintiff
resulting from the same action of the defendant laid the foundation for
the construction of a true discovery rule, without the facade of the con-
tinuing tort doctrine.

B. The Lumbermen's Mutual Decision

Lumbermen's Mutual presented the supreme court with the opportu-
nity to reconstruct the discovery rule. In Lumbermen's Mutual plaintiff
alleged that defendant negligently designed and constructed a building
for plaintiff. Defendant's negligence resulted in damage to the building
and its contents by high winds three years later. Plaintiff's complaint was
filed within four years of the date of the wind damage but almost seven
years after substantial completion of construction.20

3 The complaint al-
leged causes of action in tort and contract, including negligence, breach of
the construction contract, breach of express warranties, and breach of im-
plied warranties. Relying on the six-year statute of limitations for actions
arising from a written contract,204 the trial court granted defendant's
summary judgment motion for plaintiff's claim for damages to the build-
ing but not its contents. The court of appeals affirmed.20

5 Before the su-
preme court, plaintiff conceded that the contract-based actions were
barred by the six-year limitation on simple written contracts20s that had
been held to begin to run upon the substantial completion of a build-

198. Id. at 319-20, 287 S.E.2d at 254.
199. Id. at 319-20, 287 S.E.2d at 254-55.
200. See Parker, 124 Ga. App. at 303, 183 S.E.2d at 607 (calling for express adoption of

the discovery rule).
201. 165 Ga. App. 566, 299 S.E.2d 160, aff'd sub nom. Sybron Corp. v. Anderson, 251 Ga.

593, 310 S.E.2d 232 (1983).
202. 165 Ga. App. at 567-68, 299 S.E.2d at 161.
203. 254 Ga. at 461, 330 S.E.2d at 345.
204. Id.
205. Lumbermen's Mut. Casualty Co. v. Pattillo Constr. Co., 172 Ga. App. 452, 323

S.E.2d 649 (1984).
206. O.C.G.A. § 9-3-24 (Michie 1982). "All actions upon promissory notes, drafts, or

other simple contracts in writing shall be brought within six years after the same becomes
due and payable." Id.
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ing.107 Plaintiff argued, however, that his action for negligence resulting in
damages to the building itself should be governed by the property dam-
age limitation statute that provides "[a]ll actions for. .. damage to re-
alty shall be brought within four years after the right of action ac-
crues."' aes The supreme court held that the right of action accrued in this
case at the time plaintiff became "aware, or by the exercise of reasonable
diligence should have been aware, before the building collapsed, of defen-
dant's alleged negligence and the damage thereby resulting." 20' By em-
ploying that language without mention of the words 'continuing tort,' the
supreme court brought Georgia's discovery rule out in the open to be de-
bated on its own merits rather than to be perpetuated under the language
and policies of the continuing tort doctrine from which it originated. It is
unfortunate that none of the three opinions filed in the case fully ex-
plored the competing interests at stake in deciding the reach of the dis-
covery rule.

The plurality opinion l0 made three separate arguments in favor of its
conclusion that the discovery rule should apply in property damage cases,
as well as in personal injury cases, as had been held previously. First, the
opinion noted that the two statutes governing limitations for personal in-
juries and for property damage employ identical language, "after the
right of action accrues," and asserted that the language must have the
same meaning in each statute.2 11 Second, the opinion reviewed cases em-
ploying the discovery rule in Georgia and in other states and approved of
the policies underlying those decisions.2 12 Last, the opinion noted the ex-
istence of an eight-year statute of repose applicable to architects and con-
tractors2 1  and argued that this statute would be a nullity between owners
and contractors absent the application of the discovery rule, since other-
wise all actions would be barred by the statute of limitations before the

207. Space Leasing Assocs. v. Atlantic Bldg. Sys., Inc., 144 Ga. App. 320, 241 S.E.2d 438
(1977).

208. Id. at 324-25, 241 S.E.2d at 441 (construing O.C.G.A. § 9-3-30 (Michie 1982)) (em-
phasis added).

209. 254 Ga. at 465, 330 S.E.2d at 348.
210. Chief Justice Hill wrote the plurality opinion in which Justice Gregory and Justice

Smith concurred.
211. 254 Ga. at 463, 330 S.E.2d at 346.
212. Id. at 463-64, 330 S.E.2d at 346-47.
213. O.C.G.A. § 9-3-51(a) (Michie 1982 & Supp. 1985) provides:

No action to recover damages: (1) For any deficiency in the . . .planning, de-
sign, specifications... or... construction of an improvement to real property;
[or] (2) For injury to property, real or personal, arising out of any such deficiency
.. .shall be brought against any person performing... design, planning, super-
vision . . . or construction of such an improvement more than eight years after
substantial completion of such an improvement.
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repose period could apply. 4 A concurring opinions ' s stated that the pres-
ence of the statute of repose in this case justified the adoption of the
discovery rule and that, without such a statute, the discovery rule should
not be adopted."' The dissenting opinion' 1' complained of the creation of
uncertainty in the limitations area and the loss of finality, which in its
view was "the very aim of limitations." ' s

From two of the three arguments in the plurality opinion, one could
readily conclude that the court thought of the issue as one of statutory
interpretation. The arguments that the same language in two limitations
statutes should be held to mean the same thing and that the eight-year
period of repose would be rendered meaningless absent the applicability
of a discovery rule, seem to indicate that the plurality justices believe the
Georgia General Assembly, in enacting the property damage and personal
injury limitations' and in enacting the protective repose provision, 2

2

had intended to have the discovery rule apply to claims based on negli-
gent design and construction of buildings. Except in the field of medical
malpractice,' 2 the General Assembly has not spoken pro or con on the
merits or desired scope of the discovery rule."' The judiciary, therefore,
has plenipotentiary lawmaking power to expand or restrict the scope of
the common law discovery rule according to its own view of the proper
balance between the competing interests. In other words, the discovery
rule is a creation of the judiciary and, absent a legislative decision con-
cerning its scope, the discovery rule remains subject to judicial decision-
making. To the degree that the opinion's reference to the same language
in the two statutes can be taken to mean that the court has deferred to
some implicit legislative intent that the discovery rule should apply
whenever the words 'after the right of action accrues' are used in a stat-
ute of limitations, then the reference weakens the opinion by invoking
what is surely a nonexistent legislative decision to support its conclusion.
To the degree the same language reference indicates that the same poli-
cies militating in favor of discovery in personal injury cases convince the
court that discovery should be applied in property damage cases, then the

214. 254 Ga. at 465, 330 S.E.2d at 348.
215. Id. at 466 (Bell, J., concurring specially) (special concurrence not reported in 330

S.E.2d).
216. Id.
217. Id. at 466, 330 S.E.2d at 348 (Weltner, J., dissenting).
218. Id.
219. O.C.G.A. §§ 9-3-30, -33 (Michie 1982 & Supp. 1985).
220. Id. § 9.3-51(a) (Michie 1982).
221. In that area, the Georgia General Assembly has restricted by statute the court's

development of the discovery rule by freezing court-developed principles into statutes. See
infra text accompanying notes 288-309.

222. See infra note 291.
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reference to the same language contributes marginally to the court's brief
review of substantive arguments in support of its decision. On the other
hand, the plurality's argument, which is based on the implications of a
statute of repose in this area, is flawed and fails to be convincing. The
opinion states:

Unless the discovery rule is applicable to OCGA § 9-3-30, any cause of
action by the owner against the contractor will commence upon substan-
tial completion of the building and will be barred before the 8 years
elapses. Thus, absent the discovery rule the statute of repose would be
meaningless as between owners and contractors."'

The key phrase in this passage is "between owners and contractors."'"
Given that qualification, the statements are accurate but misleading.
There could be claimants other than the owner whose potential claims
might well have accounted for the legislative creation of the statute of
repose. For example, unless a discovery rule is applicable to property
damage claims, the collapse of a negligently designed structure ten years
after its substantial completion may well result in personal injury claims
being timely if brought-so far as applicable limitations are con-
cerned-in the tenth year after the building's substantial completion.
These claims may be brought by anyone unfortunate enough to be in-
jured, including the owner. All of these claims, however, are subject to the
statute of repose2 2 5 and provide ample justification for the statute's exis-
tence. In other words, the fact that the General Assembly saw fit to pro-
vide an absolute limit to architects' and builders' liability measured from
their release of control over a structure rests on considerations other than
the rights of an owner against an architect or builder. There is, then, no
implicit legislative intent or decision that the discovery rule should be
available to building owners in property damage claims. The majority
opinion implies otherwise, and as such it is misleading. In any case this
argument, just as the 'same language' argument discussed above, detracts
from the forcefulness of the majority position by placing too much em-
phasis on the fortuity of the structure of the statutes. Thus, the discovery
rule in Georgia has been developed by the courts, and continued judicial
activity in that area needs no apology based on statutory language.

The presence of a repose period, nonetheless, serves to assure that
there is some certain time after which even a negligent architect or con-
tractor may close the books concerning liability for his actions. "In com-

223. 254 Ga. at 465, 330 S.E.2d at 347-48.
224. Id.
225. O.C.G.A. § 9-3-51(b) (Michie 1982) bars after eight years all actions for: "injury to

the ... person or... [for] wrongful death [arising out of deficiencies in design or construc-
tion]." Id.
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peiling circumstances, even wrongdoers are entitled to assume that their
sins may be forgotten." ss It appears that this is the argument most per-
suasive to the concurring justice. For that purpose alone, the statute of
repose is legitimately relevant to the discovery issue. Yet, relevance and
persuasiveness are not always partners. The concurring opinion simply
states a willingness to apply the discovery rule whenever a statute of re-
pose puts some limit on the length of time for which an injury may re-
main the undiscovered basis for a future lawsuit. It is impossible to deter-
mine from the terse concurring opinion whether that justice would retreat
from previous applications of the discovery rule in latent personal injury
situations merely because there is no repose statute applicable. Assuming
for the moment that a retreat is intended, the concurring opinion takes
the least responsible position available to the court. Although the same
characteristics mark the relative positions of plaintiffs and defendants in
the latent personal injury cases s s7 and in the latent property damage
cases, a different rule would be applied to determine when the right of
action accrued merely because one interest group persuaded the Georgia
General Assembly to protect them from stale suits by enacting a statute
of repose. Ironically, the plaintiff who gets the benefit of the discovery
rule is the one against whom the legislature imposed the repose provision.
Assuming, on the other hand, that a retreat from the discovery rule in
latent personal injury cases is not intended, the position taken by the
concurring justice is little improved. Again, the characteristics marking
the latent personal injury cases and the latent property damage cases are
identical, but the application of the discovery rule to the latter cases de-
pends upon the fortuity that a statute of repose is available to a class of
persons to which the defendant belongs. For example, suppose the latent
property damage complained of was occasioned by someone outside the
protection of the architects' and builders' statute of repose. If the defen-
dant was not the general contractor as in the instant case, s but instead
was a materialman supplying a prefabricated component part for the
structure, he would not be protected by the statute of repose . 2 2 If that
materialman-defendant negligently constructed the component part re-

226. Wilson v. Garcia, 105 S. Ct. 1938, 1944-45 (1985).
227. E.g., King v. Seitzingers, Inc., 160 Ga. App. 318, 287 S.E.2d 252 (1981); Everhart v.

Rich's, 299 Ga. 798, 194 S.E.2d 425 (1972).
228. The defendant-contractor also had performed the functions of an architect in that

case. 254 Ga. at 461, 330 S.E.2d at 345.
229. In Mullis v. Southern Co. Servs., 250 Ga. 90, 93, 296 S.E.2d 579, 582 (1982), the

supreme court assumed without deciding that materialmen were excluded from the statute
and upheld the constitutionality of the statute on that basis. It could be argued that the
materialman was protected by another statute of repose, O.C.G.A. § 51-1-11(b) (Michie
1982), applicable only when the plaintiff brings a strict liability action under O.C.G.A. § 51-
1-11 rather than a negligence action.
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suiting in exactly the same damage to the building that occurred in the
instant case, the concurring justice would hold that the discovery rule was
inapplicable and that the plaintiffs claim was time-barred. The essential
characteristics of the defendant and the plaintiff are the same as in the
latent personal injury cases, but the results are different. If indeed one of
the distinguishing features of justice is that like cases are treated alike, 230

it is hard to see much justice in the disparate treatment of the plaintiffs
based on the distinction drawn by the concurring opinion. The provisions
of the repose statute that exclude materialmen do not offer an adequate
explanation of the disparate treatment because one cannot say that the
Georgia General Assembly intended by that exclusion to deny the appli-
cation of the discovery rule in certain types of property damage claims.
Indeed, the legislature simply never considered the issue. If there is any
value in the concurring justice's insistence on a repose period as a prereq-
uisite to extending the discovery rule, it must lie in the fact that the re-
pose statute serves to create a 'limited discovery rule.' A limited discovery
rule would mean that as long as the legislature has placed an outside limit
on the defendant's period of liability, the plaintiff's right of action does
not accrue until he has discovered the fact that there has been an injury.
Otherwise, when the legislature has not provided a statute of repose, the
right of action accrues at the time the injury takes place and may be
barred by the statute of limitations before the plaintiff discovers the fact
that he has been injured. A limited discovery rule is objectionable for two
reasons. First, it is an abdication of judicial responsibility for deciding
when the discovery rule should apply, incorporating instead for that pur-
pose several legislative decisions made for entirely different purposes.
Second, by allowing later accrual whenever a repose period exists, a lim-
ited discovery rule is inimical to the statutes of repose and the legislative
policies underlying them. In the case of the architects' and builders' stat-
ute of repose,31 for example, the General Assembly sought to limit the
period of time in which claims could be brought against the specified de-
fendants. The concurring opinion, in effect, extends the period in which
the plaintiff may bring suit against those defendants by applying the dis-
covery rule. It is hard to avoid the conclusion that this result would not
have been approved had it been proposed to the legislature enacting the
repose statute. In fact, the last section of the Code article containing the
repose period for architects and builders provides that "[n]othing in this
article shall extend the period of limitations.., for the bringing of any

230. H. HART & A. SACKS, THE LEGAL PROCESS: BASIc PROBLEMS IN THE MAKING AND
APPLICATION OF THE LAW 165 (10th ed. 1958); H. HART, THE CONCEPT OF LAW 155 (1961).

231. See O.C.G.A. § 9-3-51 (Michie 1982). "No action to recover damages.. . [may] be
brought more than ten years after the substantial completion of construction of such an
improvement." Id.
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action or shall postpone the time as of which a cause of action ac-
crues."232 Thus, the concurring opinion flies in the face of the legislative
policy embodied in the repose statute.

The brief dissenting opinion233 magnifies the importance of the two
statutory arguments in the plurality opinion out of all proportion. It is
the dissent which suggests that the plurality is prepared to apply the dis-
covery rule to every limitations statute containing the words "after the
right of action has accrued."23' In the case of builders, the dissent admit-
ted, the result is not too bad because of the existence of the statute of
repose. In other areas, most of which are not subject to repose periods,
the result would be "a prolongation of litigation which will destroy that
finality which is the very aim of limitations."'23

5 To evaluate the dissent-
ers' position, one must consider why finality is the very aim of limitations.
As is discussed more fully in part II of this Article,'23 finality is a desira-
ble goal of limitations, but only to the extent that it benefits defendants
by allowing them to avoid lawsuits that, because of the lapse of time, are
impossible to defend. Against the goal of finality one must weigh the goal
of civil litigation generally, to allow legitimate claims of plaintiffs to be
heard and remedied by the courts. In view of this balance of competing
goals, the dissent's statement is merely conclusory and fails to inform the
reader of the point at which, in other circumstances, the balance might be
struck. One seeking to predict the future of the discovery rule in Georgia,
therefore, is left with no guidance other than the plurality opinion's re-
view of the cases applying the rule in this state and in others. In that
review, the plurality reveals two concepts, either one of which, or both,
could prove to be decisive in future cases raising discovery rule issues in
Georgia. One of the concepts is derived from previous Georgia decisions;
the other may be seen in the cases of other jurisdictions chosen for
review.

The decision in Lumbermen's Mutual overrules the previously applica-
ble court of appeals ruling that the plaintiff's right of action in construc-
tion cases accrues on the date of substantial completion.237 The plurality
opinion quotes the former rule:

The alleged negligent design and construction of the building in and of
itself constituted a legal injury to the plaintiff, however slight the actual
damages may have been at the time; this is true, notwithstanding the

232. O.C.G.A. § 9-3-53 (Michie 1982) (emphasis added).
233. 254 Ga. at 466, 330 S.E.2d at 348 (Weltner, J., dissenting).
234. Id.
235. Id.
236. See supra text accompanying notes 68-74.
237. The decision overruled is Wellston Co. v. Sam N. Hodges, Jr. & Co., 114 Ga. App.

424, 151 S.E.2d 481 (1966).

19851



MERCER LAW REVIEW

fact that the plaintiff had no knowledge of such wrongs having been com-
mitted until the roof collapsed some four years later. Mere ignorance of
the facts constituting a cause of action does not prevent the running of
the statute of limitations."'

The succeeding review of other states' decisions indicates why the court
adopted the discovery rule in Lumbermen's Mutual, but the language
quoted above from the previously prevailing case indicates how the court
has changed the concept of accrual of rights of action in Georgia. The
previous rule emphasized that the limitations period begins running as
soon as there is any slight legal injury to the plaintiff. In the case of
building design and construction, this slight injury almost always will be a
breach of the construction contract. That breach also may constitute ac-
tionable negligence in its own right. Of course, that negligence is actiona-
ble only if and when it results in injury to the plaintiff or his property,
including the building itself. So almost every case of negligence in design
or construction will result in a finished building with a defect constituting
injury to the plaintiff's real property. In choosing to focus on the negli-
gence injury rather than the contract injury, the court is allowing the
plaintiff to choose the basis on which he will sue, and accordingly, to
choose the triggering date for the statute of limitations. This choice, how-
ever, is not novel with the Lumbermen's Mutual decision. The court of
appeals, with supreme court approval, earlier had allowed that choice in
Anderson v. Sybron Corp.289 In that case, the court of appeals held that
the limitation period did not begin to run until discovery of the particular
injury for which plaintiff chose to seek recovery.24 0 It follows, then, that a
plaintiff is allowed to choose from several available actions, and the stat-
ute of limitations begins to run at the time the plaintiff becomes aware or
should become aware of that particular injury and its cause. This concept
of 'particular injury' is inconsistent with the entire line of previous Geor-
gia cases embracing the traditional rule that the date of injury is the date
of accrual of the plaintiff's right of action. By distinguishing between par-
ticular injuries, the court has abandoned the idea that the statute begins
to run at the date the defendant's action caused any actionable injury to
the plaintiff. This distinction appears consistent with a general discovery
rule looking to the plaintiff's discovery of the particular injury upon
which suit is brought as the accrual date beginning the running of the
limitation period.

The court's review of discovery cases from other jurisdictions indicates

238. 254 Ga. at 463, 330 S.E.2d at 346 (quoting Wellston Co. v. Sam N. Hodges, Jr. &
Co., 114 Ga. App. 424, 426, 151 S.E.2d 181, 183 (1966)).

239. 165 Ga. App. 566, 299 S.E.2d 160, aff'd sub nor. Sybron Corp. v. Anderson, 251 Ga.
593, 310 S.E.2d 232 (1983).

240. 165 Ga. App. at 568, 299 S.E.2d at 161.
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a second concept that may influence future decisions striking the balance
between the competing interests of the plaintiff and the defendant in dis-
covery cases. Foremost among the decisions the court reviewed in Lum-
bermen's Mutual are two construction cases.2 4 1 Both decisions elaborate
on the 'due diligence' with which the plaintiff should be expected to dis-
cover the fact of injury. In Lee v. Morin, ' 2 a recent Rhode Island deci-
sion, the court applied the discovery rule to allow suit against the builder
of a residence. In deciding whether a reasonable plaintiff should have
been aware of structural defects which eventually resulted in a flooded
basement six years after substantial completion, the court acknowledged
that "reasonable diligence may require thorough inspection,' 243 but then
concluded that "[n]o reasonable man should be expected to inspect a
house thoroughly, by expensive engineering services, in order to detect
sophisticated structural deficiencies."2 " That point was echoed in the
other case reviewed by the court, City of Aurora v. Bechtel Corp.245 In
that case defendant had designed a five-mile long highway tunnel that
later caved in.2 46 As had the Rhode Island court, the Tenth Circuit found
it unreasonable to expect a layman to recognize latent design defects or to
expect him to hire another expert to discover defects for him.2 47 Both
cases emphasize the plaintiff's right to rely on a combination of his own
ordinary common sense and the particular expertise of the defendant. As
applied to the facts of the Lumbermen's Mutual case, the references
mean that plaintiff's right of action for negligence accrued when he could
appreciate the fact of injury through his common sense; that is, when a
high wind revealed that the building was unsoundly constructed. Plaintiff
was not required, at the time of substantial completion, to hire a struc-
tural engineer to inspect the work of defendant to reveal the latent defect
and allow plaintiff to file a timely action for the breach of the construc-
tion contract. It is reasonable to expect that the court would look favora-
bly upon the use of the discovery rule, especially when the nature of the
defendant's action is such that a reasonable layman may not appreciate it
as causing injuries to him. Thus, the fact that the defendant renders pro-
fessional or technical services should increase the likelihood that the
plaintiff would not appreciate the fact of injury without hiring a second
professional to check up on the work of the first. This concept would be
consistent with a general time of injury rule conditioned by a broad dis-

241. 254 Ga. at 464, 330 S.E.2d at 346-47.
242. - R.I. -, 469 A.2d 358 (1983).
243. Id. at -' 469 A.2d at 360.
244. Id. at , 469 A.2d at 360.
245. 599 F.2d 382 (10th Cir. 1979).
246. Id. at 384-85.
247. Id. at 389.
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covery exception, with the exception applicable whenever the nature of
the defendant's action makes it unlikely that the plaintiff will discover
immediately the fact of injury.' Even that limited discovery rule promises
to reach further than continuing tort cases, latent personal injury cases,
and negligent design and construction cases. Speculation on the future of
the discovery rule in Georgia must be bounded, however, by an apprecia-
tion of the plurality nature of the decision in Lumbermen's Mutual.

C. Prospects for the Future

A numerical majority of the justices indicate an unwillingness to sub-
ject defendants to an unlimited period of time in which a plaintiff may
first discover the fact that he has been injured as a proximate result of
the defendant's past actions.2 48 Were the case concerned with the per-
formance of some other sort of technical or professional service, the deci-
sion might well be against application of the discovery rule. Consider, for
example, the factual situation of a recent legal malpractice suit decided
prior to the decision in Lumbermen's Mutual.2 49 If a lawyer negligently
fails to appear when his client's case is called so that the case is dismissed
with prejudice and then negligently fails to refile his client's complaint
before the running of the statute of limitations, the court is presented
with two possible points at which to begin the running of the statute of
limitations on a subsequent malpractice suit against the lawyer. The
traditional rule has been that the right of action for malpractice accrues
immediately upon a wrongful act having been committed, even though
there is neither special damages nor appreciable harm flowing from the
lawyer's negligent conduct. 2 On the facts given, then, the client's right of
action for malpractice accrues on the date of the missed court appear-
ance, even though the client may be totally unaware that the appearance
was missed and may be reasonably expecting to be informed by his law-
yer when developments in the case occur. Does the decision in Lumber-
men's Mutual indicate a likelihood that this traditional application of the
time of injury rule will be replaced by the discovery rule in Georgia? An
analysis of this issue should bring into sharp relief the contours of the
newly announced Georgia discovery rule.

Consider first the two concepts identified as most important in the ma-
jority opinion. In the legal malpractice suit, the plaintiff seeks remedy for

248. 254 Ga. 461, 330 S.E.2d 344 (Hill, C.J., Gregory & Smith, J.J., plurality; Bell, J.,
concurring specially).

249. The facts given substantially approximate those of Jankowski v. Taylor, Bishop &
Lee, 246 Ga. 804, 273 S.E.2d 16 (1980).

250. Wilcox v. Plummer, 172 U.S. (4 Pet. 1830); Frates v. Sutherland, Asbill & Brennan,
164 Ga. App. 243, 296 S.E.2d 788 (1982).
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the 'particular injury' of the complete irremediable loss of his right of
action against the original defendant. The plaintiff does not claim dam-
ages for the negligent missing of the court appearance, but for the failure
of the lawyer to correct his mistake and preserve the plaintiff's action. In
other words, the plaintiff has chosen to sue the lawyer for negligence
rather than for breach of the contract to render competent professional
services. So far, then, as the Lumbermen's Mutual decision rests on the
extension of the particular injury theory, the plaintiff's malpractice action
comes within its scope. The court of appeals already has embraced the
plaintiff's choice rationale offered above in a case decided shortly after
the particular injury decision in Anderson. In Hamilton v. Powell, Gold-
stein, Frazer & Murphy,"' the court of appeals recognized that a legal
malpractice action sounds simultaneously in tort and contract and, thus,
is subject to the limitations applicable to the type of injury one claims.' 0 '
Although the court of appeals found that, absent physical injuries,25s

plaintiff had no legal right to damages for mental distress caused by the
legal malpractice, the opinion recognized in extensive dictum that sepa-
rate statutes of limitation were applicable to each of the legal injuries
alleged. 2 ' Because plaintiff asserted claims for injury to his reputation,
for mental and physical strain, and for humiliation, as well as special
damages consisting of legal fees, the court of appeals found that three
separate limitation statutes were to be applied to the three classes of
claims.25 The issue of when each of plaintiff's claims accrued then was
addressed. In a perfunctory treatment of this issue, the court of appeals
recognized the well established precedents 56 that nominal damages were
sufficient to begin the running of the statute of limitations and that a
claim for nominal damages arises upon the defendant-lawyer's commis-
sion of a wrongful act.2 7 In a particularly provocative and abrupt conclu-
sion to its discussion of when the rights of action accrued, the court cited
four secondary sources for the opposite position that a right of action for

251. 167 Ga. App. 411, 306 S.E.2d 340 (1983), aff'd 252 Ga. 149, 311 S.E.2d 818 (1984).
252. 167 Ga. App. at 414, 306 S.E.2d at 343.
253. Id. at 416, 306 S.E.2d at 344.
254. Id. at 413, 306 S.E.2d at 342.
255. Id. at 414, 306 S.E.2d at 343. Injury to plaintiff's reputation was limited by the one-

year statute, O.C.G.A. § 9-3-33 (Michie 1982); personal injury in the form of mental and
physical strain and humiliation was subject to the two-year statute, O.C.G.A. § 9-3-33
(Michie 1982); and special damage resulting from defendant's breach of contractual duty
was limited by a four-year statute, O.C.G.A. § 9-3-25 (Michie 1982).

256. 167 Ga. App. at 414, 306 S.E.2d at 343. The court cited Crawford v. Gaulden, 33 Ga.
173 (1862), Lilly v. Boyd, 72 Ga. 83 (1883), and Gould v. Palmer & Read, 96 Ga. 798, 22 S.E.
583 (1894).

257. 167 Ga. App. at 414, 306 S.E.2d at 343 (citing Jankowski v. Taylor, Bishop & Lee,
246 Ga. 804, 273 S.E.2d 16 (1980)).
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legal malpractice may not accrue until some specific events occur after
the attorney's negligent action.2 " Despite the court of appeals' failure to
reach the discovery issue, and despite its failure to elaborate on its evalu-
ation of the settled Georgia accrual rule, the opinion in Hamilton is sig-
nificant for its application of the particular injury theory to claims arising
from legal malpractice. The court emphatically recognized that attorney
negligence could result in both tort and contract rights of action and that
plaintiff enjoyed the right of election to sue ex delicto or ex contractu.25 s

The other major premise of the Lumbermen's Mutual decision also ap-
plies to the legal malpractice facts. A lawyer's client typically has no way
to learn whether the lawyer is performing competently other than to
await the final outcome of the matter or to consult with another lawyer to
check up on the first lawyer. Just as a home buyer should not have to hire
a structural engineer to examine the structure of a newly constructed
dwelling, a lawyer's client should not be put at his peril to discover by
other than his common sense and diligence whether his lawyer is handling
his case in a professional manner. This argument has especial force in
other types of legal malpractice cases, such as when the lawyer negli-
gently drafts a will or a deed.2 60 Unless the client is expected to take the
lawyer's written work product to another lawyer for a second opinion, or
unless the courts apply the discovery rule to postpone the statute's run-
ning, there typically will be no remedy for legal malpractice when the will
or deed is not subject to inspection by another lawyer for a number of
years, as those instruments often are not. On this point, then, the legal
malpractice facts fit within the rationale behind the discovery rule
adopted in Lumbermen's Mutual.

In the actual legal malpractice case on which the above discussion was
based, the supreme court buttressed its application of the traditional time
of injury rule with an analogy to construction contract cases, which at
that time was an unassailable example of the classic time of injury rule.2

It certainly is arguable that if the analogy was apt before Lumbermen's
Mutual, it should be considered persuasive after that decision. That

258. 167 Ga. App. at 415, 306 S.E.2d at 343 (citing Annot., 2 A.L.R.4th 284 (1980); Note,
Contorts: Patrolling the Borderland of Contract and Tort in Legal Malpractice Actions,
22 B.C.L. REV. 545 (1981); Baxter, Statutes of Limitations in Legal Malpractices, 18 CLEV.-

MAR. L. REv. 82 (1969); Note, Client's Strategy for Damages Against the Malpracticing
Attorney, 15 HASTINGS L.J. 590 (1964)).

259. 167 Ga. App. at 414, 306 S.E.2d at 342-43.
260. Akins v. Jones, 164 Ga. App. 705, 297 S.E.2d 341 (1982). Client's complaint that his

lawyer negligently failed to provide in a deed for a contingency interest dictated by a di-
vorce decree was barred by the four-year statute of limitations running from the date of the
lawyer's breach of duty even though the client reasonably could not have discovered the
breach until after the expiration of the four-year period. Id. at 705, 297 S.E.2d at 342.

261. Jankowski v. Taylor, Bishop & Lee, 246 Ga. 804, 807, 273 S.E.2d 16, 18 (1980).
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rights of action for negligent construction work and negligent legal repre-
sentation should be subject to the same principle of accrual, then, is a
concept familiar to the supreme court. Further, one should note that legal
malpractice claims in Georgia are governed by a limitations statute pro-
viding that the actions must be brought "within four years after the right
of action accrues."''2 To whatever degree there is accuracy in the dissent-
ing opinion's statement that the Lumbermen's Mutual decision ingrafts
the discovery rule upon all limitations statutes bearing that language,2s
the discovery rule should be applied to legal malpractice claims. That re-
sult, however, appears unlikely.

It is apparent from a review of the long line of Georgia legal malprac-
tice cases that the courts have been greatly influenced by the characteri-
zation of the claim as one sounding in contract.1' As early as 1883, the
supreme court decided that an action against a lawyer was for breach of
contract and accrued on the date of the breach and not on the date of
discovery of the mistake nor on the date that the mistake causes actual
damages to the plaintiff.2e Consistent with this principle, Georgia courts
have denied the extension of the discovery rule to other contract cases as
well."" In contract cases, the courts' rhetoric has been that the injury
occurs at the time of the breach of contract and not at any later time.
Statements to that effect are merely conclusory, but there seems to be an
underlying presumption that parties to a contract are on their guard
against misfeasance, aware of the date on which performance can be ex-
pected and, thus, able to detect injury at that time with no need of a
discovery rule. If breach of the contract consists of a failure to make de-
livery of payment or goods on a certain date, the argument is persuasive.
In other situations, however, the argument fails. The construction con-

262. See O.C.G.A. § 9-3-25 (Michie 1982 & Supp. 1985) (emphasis added). That statute
provides: "All actions ... for the breach of any contract not under the hand of the party
sought to be charged, or upon any implied promise or undertaking shall be brought within
four years after the right of action accrues." Id. See also Peppers v. Siefferman, 166 Ga.
App. 389, 304 S.E.2d 511 (1983) (The statute of limitations does not cease to run due to
defendants' alleged fraudulent concealment.); Riddle v. Driebe, 153 Ga. App. 276, 265
S.E.2d 92 (1980) (Acceptance of a commission and execution of a full release to vendor
commenced the running of the statute of limitations for legal malpractice.)

263. 254 Ga. at 466, 330 S.E.2d at 348 (Weltner, J., dissenting).
264. See Lilly v. Boyd, 72 Ga. 83 (1883).
265. Id. See also McClain v. Johnson, 160 Ga. App. 548, 289 S.E.2d 247 (1981); Master

Mortgage Corp. v. Byers, 130 Ga. App. 97, 202 S.E.2d 566 (1973).
266. "The discovery rule having no application to a case in which a breach of contract is

alleged, the trial court did not err in granting summary judgment based on the expiration of
the statute of limitation in contractual disputes." Owen v. Mobley Constr. Co., 171 Ga. App.
462, 463, 320 S.E.2d 255, 256 (1984). Accord Bicknell v. Richard M. Hearn Roofing & Re-
modeling Co., 171 Ga. App. 128, 318 S.E.2d 729 (1984); Space Leasing Assocs. v. Atlantic
Bldg. Sys., Inc., 144 Ga. App. 320, 241 S.E.2d 438 (1977).
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tract in Lumbermen's Mutual is a good example. The negligent design
and construction of plaintiff's building was a breach of the construction
contract, but not one that a reasonably diligent plaintiff could have dis-
covered without either hiring an expert to inspect the building or await-
ing natural events to reveal the breach of contract. Similarly, legal mal-
practice is often of a type unlikely to be recognized by a layman at the
time of the lawyer's negligent action. The basis for the refusal to extend
the discovery rule to contract claims is unsound in these situations. None-
theless, the Lumbermen's Mutual opinion specifically affirmed the lower
court's holding that the contract claims, including warranties, accrued on
the date of substantial completion of the building.2 7 This holding has
firm precedent in the earlier development of the discovery rule in Geor-
gia. In Everhart,s the court extended the discovery rule to plaintiff's
claim that defendant had been negligent but refused to extend it to plain-
tiff's implied warranty claims, holding that the warranty claims accrued
at the time the draperies were sold to plaintiff.28° It appears unlikely that
a majority of supreme court justices is ready to abandon that position of
refusing to apply the discovery principle to contract claims.2 7 0 The court,
however, in both Lumbermen's Mutual and Everhart did allow plaintiffs
to proceed on a different theory. By allowing plaintiffs to characterize the
claims as sounding in simple negligence without the complication of the
contract theory, the court allowed plaintiffs to avoid the contract limita-
tion. This avoidance technique may be available in other situations when
the defendant has performed his contractual duty but has done so negli-
gently. The avoidance technique logically should be available whenever
the terms of the contract, express or implied, call for the defendant to act
with reasonable care. In the legal malpractice context, of course, that im-
plied standard is the care a reasonable lawyer would exercise. Nonethe-
less, there remains one insurmountable obstacle to the use of the avoid-

267. 254 Ga. at 465, 330 S.E.2d at 348.
268. 229 Ga. 798, 194 S.E.2d 425 (1972).
269. Id. at 802, 194 S.E.2d at 428-29.
270. Justices Hill and Smith, however, apparently have indicated a willingness to apply

the discovery rule to contract claims. In McClain v. Johnson, 248 Ga. 877, 289 S.E.2d 247
(1982), these justices dissented from the denial of certiorari in a case posing the issue of
when a contract right of action accrued. The dissenters believed that there was a conflict
existing in the court of appeals decisions holding that a personal injury claim accrued upon
discovery while a contract claim accrued on the date of breach. "It is obvious that two dif-
ferent Code sections are involved. What is not obvious ... is why we should have a differ-
ent rule for each Code section as to when causes of action accrue." Id. at 878, 289 S.E.2d at
247 (Hill & Smith, JJ., dissenting). Although the opinion does not make clear which of the
two accrual rules should fall, the fact that Chief Justice Hill and Justice Smith were within
the plurality adopting a discovery rule in Lumbermen's Mutual makes it most probable that
there is some support on the court for the application of the discovery rule to contract cases.
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ance technique in a legal malpractice case. Unlike the construction
contract case, the breach of a contract to competently represent a client
usually does not result in damage to realty. There is no alternative limita-
tions classification, such as damage to real property or personal injury, to
use in recharacterizing the plaintiff's claim.2 7 1 So, the only avenue open to
one attempting to persuade the court that the discovery rule should apply
to legal malpractice cases is a frontal assault on the traditional contract
accrual rule. At this time it seems most likely that the contract accrual
rule will not be subject to a discovery exception and that legal malprac-
tice will continue to fall under the time-of-injury accrual rule.

The probable result of the Lumbermen's Mutual decision is that Geor-
gia now has a discovery rule exception to the generally applicable time of
injury rule. That exception applies to negligence actions for personal in-
jury or property damage and deems a right of action to accrue when the
plaintiff discovers, or through due diligence should have discovered, the
fact of the particular injury for which he seeks relief and its causal rela-
tionship to the defendant's action. No doubt future appeals will test the
accuracy of this description. Due to the narrow position taken by the con-
curring justice casting the swing vote in Lumbermen's Mutual, it is ex-
tremely uncertain whether situations falling outside the reach of statutes
of repose will be within the scope of the discovery exception.

If the division on the court continues along the lines that developed in
Lumbermen's Mutual, the discovery exception might be limited to latent
personal injury cases embraced by prior decisions and property damage
cases to which a statute of repose is applicable. Presently, there are re-
pose statutes only for builders, engineers, architects, manufacturers of
unmerchantable products, and medical professionals."' The statutes that
govern accrual of actions in medical malpractice cases make the use of a
discovery rule unlikely.273 The only possible new field into which the dis-
covery rule may be expanded consistent with the concurring opinion is
products liability. The statute of repose in that field provides a ten-year
period after the initial sale of the product within which consumers may

271. There is, however, the potential for the treatment of some types of money damages
resulting from legal malpractice as damage to personalty. The court of appeals has recog-
nized that medical expenses incurred by the husband of a woman injured in an automobile
collision constituted an injury to the husband's personal property. The court of appeals
acknowledged that medical expenses incurred by the injured person were subject to the two-
year personal injury limitation, but characterized the payment of those same expenses by
someone other than the injured person as damage to the payor's personal property subject
to the four-year property damage limitation. Brummit v. Mull, 165 Ga. App. 663, 666-67,
302 S.E.2d 408, 411-12 (1983). See supra part I at text accompanying notes 41-45.

272. O.C.G.A. §§ 9-3-51, 9-3-71, 51-1-11(b) (Michie 1982 & Supp. 1985).
273. Id. §§ 9-3-71 to -72 (Michie 1982 & Supp. 1985). See infra text accompanying notes

374-400.
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bring suits against the manufacturer under the products liability statute.
Only suits bringing the substantive cause of action codified at Official
Code of Georgia Annotated section 51-1-11274 are subject to the period of
repose. Negligence claims and implied warranty claims are not subject to
the repose period by the terms of the statute. 75 Claims of negligence re-
sulting in personal injuries from unsafe products were already subject to
the discovery rule under previous case law. M Accrual of implied warranty
claims is governed by the terms of Georgia's Uniform Commercial Code,
which makes extremely limited use of the discovery principle. 7 7 The ex-
tension of the discovery exception, thus, would be limited to cases
brought under the products liability statute. Although that statute allows
suits for both personal injury and property damage, it is likely that the
personal injury claims would have been treated as subject to the discov-
ery rule under case law prior to Lumbermen's Mutual. The chief immedi-
ate impact of the recent decision, then, is likely to be in cases against
manufacturers that allege property damage caused by products not mer-
chantable and not reasonably suited to their intended use. In those cases,
the narrow position taken by the concurring opinion would allow for suit
within four years after the injury and its cause are discovered or through
the use of due diligence should have been discovered.

D. A Need for Statutory Revision?

It is certainly true that the issue of when a right of action accrues in
Georgia is a complicated one that requires careful analysis of cases and
statutes. Unlike the complexity created by multiple limitation statutes
addressed in part I, however, the discovery rule does not create an unrea-
sonable risk of legal malpractice.2 78 That is, it is unlikely that a civil ac-
tion will be lost because of a lawyer's mistaken reliance on the applicabil-
ity or inapplicability of the discovery rule. The discovery rule is basically
remedial in nature, rendering timely some suits otherwise time-barred.
For the plaintiff, future enlargements of the scope of the discovery rule

274. O.C.G.A. § 51-1-11(b)(2) (Michie 1982).
275. Id. "No action shall be commenced pursuant to this subsection with respect to an

injury after ten years from the date of the first sale for use or consumption .... " Id.
(emphasis added).

276. See 229 Ga. 798, 194 S.E.2d 425 (1972).
277. "A cause of action accrues when the breach occurs, regardless of the aggrieved

party's lack of knowledge of the breach. A breach of warranty occurs when tender
of delivery is made, except that where a warranty explicitly extends to future per-
formance of the goods and discovery of the breach must await the time of such
performance the cause of action accrues when the breach is or should have been
discovered."

O.C.G.A. § 11-2-725(2) (Michie 1982).
278. See supra text accompanying notes 52-59.
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could only be beneficial. For the defendant, future enlargements of the
scope of the rule may mean subjection to a complaint otherwise barred,
but that subjection will not upset a settled expectation generated by a
lawyer's mistaken attempt to predict the court's development of the rule.
At least one persuasive reason for legislative action, therefore, is not pre-
sent in the discovery issue.

One may argue, on the other hand, that the expense of judicial time
and energy on the discovery issue is unnecessary in light of the possibility
of a single legislative decision specifying the events on which all civil ac-
tions will be deemed to have accrued. Legislation of that nature would
relieve the supreme court from resolving its deep division on this issue
and would relieve the amount of time lawyers presently must invest to
decide when a right of action accrues.

There is one much more important potential benefit of legislative ac-
tion. The General Assembly, if it so chose, could relieve the tension be-
tween the desire to treat the plaintiffs fairly by not allowing the limita-
tion period to run before the injury is discovered and the desire to
provide some period beyond which no claim, however meritorious, could
be asserted against the defendants. This is the dilemma of the concurring
justice in Lumbermen's Mutual that prompts his willingness to apply dis-
covery in that case only because of the presence of a statute of repose.27'
If that position were attractive to the Georgia General Assembly, the leg-
islators could provide what no court is capable of providing: a combina-
tion of a general discovery rule with a general statute of repose. The idea
is not original; it has been used in many legal systems since the days of
the Roman Empire.2 s The modern Swiss and German civil codes have a
combination of time limits for tort claims: a short limitation period that
begins to run at the time the plaintiff discovers the injury and a long
period that begins to run from the date of the defendant's action.281 In
the United States, this approach has been taken in at least one jurisdic-
tion. Kansas has provided a statutory discovery rule for all negligence ac-
tions with a ten-year statute of repose.28 2 The attractiveness of the combi-
nation of limitation based on the plaintiff's discovery and repose based on
the defendant's action lies in its attaching each period to the logically

279. 254 Ga. at 466 (Bell, J., concurring specially) (special concurring opinion not re-
ported in 330 S.E.2d).

280. See R SOHM, THE INsTrrTTEs A TEXTBOOK OF TmE HIsTORY & SYsTEM oF ROMAN

PRIVATE LAW 282-85 (J. Ledlie trans., 3d ed. 1907); Note, Developments in the
Law: Statutes of Limitations, 63 HARV. L. REv. 1177, 1178 (1950).

281. OR [Swiss Code of Obligation] § 60, 127 (1941); BGB 1 [German Civil Code] § 195,
852 (1896); Note, Developments in the Law: Statutes of Limitations, 63 HARV. L. REv.

1177, 1178 (1950).
282. KAN. STAT. ANN. § 60-513(b) (1980). See Friends Univ. v. W.R. Grace & Co., 227

Kan. 559, 561-62, 608 P.2d 936, 939 (1980).
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appropriate triggering event. A general repose provision would avoid the
prospect of long-stale claims while allowing the plaintiff a fair opportu-
nity to bring suit after discovery in fact puts him in a position to do so.

Enthusiasm for a legislative solution to the discovery problem must be
tempered with a realistic appraisal of the likelihood of the suggested leg-
islative action. In the past, the Georgia General Assembly has addressed
the limitations area on a piecemeal basis, providing advantage or disad-
vantage for particular classes of claimants. s83 It is unlikely that the legis-
lature will enact a general statute absent a comprehensive revision of the
limitation statutes, like that proposed in part I of this Article. In that
context, however, it is possible that a combination discovery/repose stat-
ute could receive a legislative majority. Without that comprehensive revi-
sion, legislative action in the discovery area is likely to be special interest
oriented and fall short of the general approach necessary to obviate the
judicial case-by-case development of the discovery rule now in progress.*"

IV. LIMITATIONS FOR MEDICAL MALPRACTICE ACTIONS

As has been described fully in part I of this Article, the Georgia Code
provides numerous limitation periods for special types of claims. These
special limitation statutes express legislative judgments about the desira-
bility of the types of civil actions affected, either more severely restricting
the plaintiff's opportunity to bring suit or prolonging the time beyond
that provided by the general limitations statute. In the past twenty-five
years there has been more legislative and judicial activity focused on limi-
tations for medical malpractice than on any other limitations area. The
widely acclaimed crisis in medical malpractice insurance cost and availa-
bility resulted in legislative action in the mid-1970's. That legislation al-
tered the nature of the courts' task from development of the discovery
rule in the malpractice context'" to interpretation of the special statutes
of limitation for medical malpractice and adjudication of constitutional
challenges to the statutes enacted. The dialogue between the General As-
sembly and the courts has continued to the present year and shows no
signs of abating.

Both in 1975 and 1983, the Governor of Georgia appointed an advisory
council on medical malpractice. Both councils were charged to study the
medical malpractice phenomenon and to advise the Governor and Geor-
gia General Assembly regarding legislative action that might "improve

283. See supra part I text accompanying notes 13-32.
284. For an example of special interest legislation on the combination discovery/repose

issue, see infra the description of the latest medical malpractice limitations statute at text
accompanying notes 374-400.

285. See supra text accompanying notes 181-85.
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the overall medical professional and hospital liability situation in Geor-
gia. 2 86 By October 1975, thirty-eight other states also had commissioned
special studies of the medical malpractice insurance problem.287 The pre-
sent council has presented several proposals for legislative action, some of
which have been enacted and others of which are still pending. Part IV
will examine recent legislative and judicial developments in the medical
malpractice field, in which the statute of limitations often has resembled
a football being advanced alternately by the legislature and the judiciary.

A. The Judicial Kick-off and the Legislative Run-back

The decision of Parker v. Vaughns in 1971 was the first instance in
which a malpractice suit resulted in a remarkable development in the
limitations area. Until Parker, medical malpractice cases had been indis-
tinguishable, in regard to principles of limitation, from legal malpractice
cases and other negligence actions. In that opinion, the court held that
the statute of limitations did not begin to run at the date of surgery but,
instead, from the date plaintiff discovered that the surgeon had not re-
moved a surgical clamp.2 s The case is significant because it was the first
instance in which the court deemed a right of action for negligence not
producing recurring incidents of harm to accrue at a time other than the
date of the defendant's action.290 Although the statute called for the limi-
tations period to begin to run when the right of action accrued, the iden-
tification of that point in time until Parker had been the date of the de-
fendant's negligent action.

Until the legislature's response to Parker, the issue of when a right of
action accrues had been one addressed only by the courts. 91 In 1976, the

286. REPORT or THE GOVERNOR'S ADVISORY COUNCIL ON MEDICAL MALPRACTICE 3 (Nov.
15, 1984); REPORT OF THE GOVERNOR'S ADVISORY COUNCIL ON MEDICAL MALPRACTICE 3 (Jan.
25, 1984) [hereinafter cited as REPORT].

287. Redish, Legislative Response to the Medical Malpractice Insurance Cri-
sis: Constitutional Implications, 55 TEx. L. REv, 759 (1977).

288. 124 Ga. App. 300, 183 S.E.2d 605 (1971).
289. Id. at 302, 183 S.E.2d at 606.
290. See supra text accompanying notes 180-89.
291. It has been contended that a statute governs the question of when a right of action

accrues. Appellant in Hamilton v. Powell, Goldstein, Frazer & Murphy contended that
O.C.G.A. § 51.1-8 (Michie 1982) controls the accrual issue. 167 Ga. App. at 414, 306 S.E.2d
at 343; see supra text following note 219. The statute in question there provides "[t]he
violation of a private duty, accompanied by damage, shall give a right of action." O.C.G.A. §
51-1-8 (Michie 1982). The court of appeals decided the case on other grounds and did not
evaluate the persuasiveness of appellant's contention. It is apparent from an examination of
the cited statute that the legislation is concerned with defining the elements of a right of
action rather than determining when that cause of action accrues. The statute is inapposite
to the accrual issue.
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Georgia General Assembly codified the Parker holding. Official Code of
Georgia Annotated section 9-3-72, as originally enacted in 1976 pro-
vided: "[w] here a foreign object has been left in a patient's body,. . . an
action shall be brought within one year after the negligence or wrongful
act or omission is discovered."129

2 If that had been the extent of the legis-
lative action in 1976, one might have been left to ponder whether that
enactment carried with it the negative implication that the discovery rule
was to be applied only in foreign object cases, preventing the courts from
considering the further expansion of the discovery concept to cases of
negligent medical treatment or misdiagnosis.293 The scope of the discov-
ery rule in medical malpractice cases was far from clear after the Parker
decision, and there were indications that the discovery principle would be
applied to all medical malpractice cases. Forgay v. Tucker, " decided two
years after Parker, left little doubt about the court of appeals' thinking
on the matter. In Forgay, plaintiff complained of pain and suffering from
a long term course of treatment resulting in digitalis poisoning.2" Be-
cause plaintiff, in fact, had been advised of the cause of her distress more
than two years before the suit was filed,29 the complaint was time-barred
under both the time of negligence and the time of discovery accrual rules.
Nonetheless, the court of appeals took the occasion to announce that
"when the injury resulting from a tortious act is not immediately appar-
ent the statute of limitations is tolled so long as the victim could not in
the exercise of ordinary care have learned of it . . . ."1 7Arguably, the
dictum in Forgay meant that all malpractice cases, including those of
mistaken diagnoses and negligent courses of treatment in addition to for-
eign object cases, would be barred by limitations only after two years had
expired after the patient's discovery of the injury. The issue of whether a
discovery rule generally applicable in medical malpractice cases strikes
the proper balance between the competing interests of the plaintiff in
having reasonable opportunity to seek redress for negligently inflicted in-
jury and of the defendant in being free from the necessity of defending

292. 1976 Ga. Laws 1363 at 1364 (now codified at O.C.G.A. § 9-3-72 (Michie 1982 &
Supp. 1985)).

293. The Parker opinion discouraged further expansion of the discovery concept: "We
specifically wish to make it clear that our holding here is limited to causes of action in which
a surgeon negligently leaves a foreign object in the body of his patient." 124 Ga. App. at 303,
183 S.E.2d at 607.

294. 128 Ga. App. 497, 197 S.E.2d 492 (1973).
295. Id. at 498, 297 S.E.2d at 492.
296. Id. at 498-99, 197 S.E.2d at 493.
297. Id. at 500, 197 S.E.2d at 494. Chief Judge Bell, the author of Parker, concurred

specially to state: "I sincerely hope that Parker v. Vaughn will not prove to be a stepping
stone from which our appellate courts will destroy the very necessary and beneficial effects
of the statute of limitations." Id. at 501, 197 S.E.2d at 494 (Bell, C.J., concurring).
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stale claims for which evidence may not be available, was mooted by the
legislation adopted in 1976.208 The enactment left no doubt on that issue.
The general rule for deciding when a right of action for medical malprac-
tice may be brought was removed from the general personal injury limita-
tion statute that had left room for judicial decision on the accrual issue.
Official Code of Georgia Annotated section 9-3-71, as originally enacted,
provided that "[except for foreign object cases], an action for medical
malpractice shall be brought within two years after the date on which the
negligent or wrongful act or omission occurred."12 " The two-year limita-
tion period applicable to personal injury cases was retained, but the pe-
riod was to begin running on the date of the negligent act in all cases of
medical malpractice except foreign objects.

The 1976 legislation should be acknowledged as altering the accrual
date for medical malpractice actions in one additional respect. The court
in Parker had taken pains to elucidate the previous case law on accrual of
malpractice actions, partly to make its holding appear to be "nothing
new,"' '3

0 but partly also to clarify apparent confusion. The court pointed
out that a court in a previous foreign object case801 had failed to recognize
that when the negligent surgeon continues to treat the patient after the
operation, the patient's right of action does not accrue until treatment is
terminated. 02 That rule, based on the continuing duty on the doctor to
correct his negligence, was abrogated by the 1976 legislation that called
for the statute to begin running from the date of the doctor's negligent
act or, in foreign object cases, the date of the plaintiff's discovery of the
object's presence. 03 The court of appeals recognized this impact of the
statute in Hamrick v. Ray,83 4 in which the foreign object exception in the
statute had the unusual effect of barring a claim brought within two years
of defendant's alleged negligent action. 05 Because the patient discovered
the foreign object soon after the negligent act responsible for it, the court
held barred by Official Code of Georgia Annotated section 9-3-7230 his
suit filed within two years after the negligent act but more than one year
after discovery of the foreign object. In rejecting plaintiff's contention
that the failure of defendant to inform the patient of the presence of the

298. See 1976 Ga. Laws 1363 (codified at O.C.G.A. §§ 9-3-70 to -74 (Michie 1982)).
299. 1976 Ga. Laws 1363 at 1364 (codified at O.C.G.A. § 9-3-71 (Michie 1982)).
300. "There is nothing new about the theory of the continuing tort as adopted here and

applied to the facts of this alleged malpractice case." 124 Ga. App. at 303, 183 S.E.2d at 607.
301. Silvertooth v. Shallenberger, 49 Ga. App. 758, 176 S.E. 829 (1934), overruled,

Parker v. Vaughan, 124 Ga. App. 300, 183 S.E.2d 605 (1971).
302. 124 Ga. App. at 301, 183 S.E.2d at 605.
303. 1976 Ga. Laws 1363 at 1364 (codified at O.C.G.A. §§ 9-3-70 to -74 (Michie 1982)).
304. 171 Ga. App. 60, 318 S.E.2d 790 (1984).
305. Id. at 62-63, 318 S.E.2d at 793.
306. Id. at 62, 318 S.E.2d at 793 (construing O.C.G.A. § 9-3-72 (Michie 1982)).
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object constituted a separate act of malpractice, the court asserted that
"[a] contrary holding would emasculate OCGA § 9-3-72 and render it in-
applicable to the cases for which it was specifically designed, i.e., those
cases in which the patient is not informed of the presence of the object
until sometime after the act of malpractice giving rise to the claim." ' ,
Although the conclusion that the foreign object exception applies even to
claims brought within the general medical malpractice limitation period
is questionable, s " the court's reasoning is correct insofar as it rests on the
statute's implicit rejection of the continuing duty rationale of prior case
law.

3 9

B. The First Half: Narrow Constitutional Challenges- Three Yards
and a Cloud of Dust

Most appellate judicial activity after the 1976 legislation creating spe-
cial limitation provisions for medical malpractice actions was engaged in
adjudicating constitutional challenges to the restrictive statutory provi-
sions.310 Time-barred plaintiffs brought constitutional challenges to the

307. 171 Ga. App. at 62, 318 S.E.2d at 793.
308. The court apparently was greatly influenced by the wording of the excep-

tion-" 'The two-year limitation of Code Section 9-3-71 shall not apply where a foreign ob-
ject has been left in a patient's body. . . .'" Id. at 62, 318 S.E.2d at 792 (quoting O.C.G.A.
§ 9-3-72 (Michie 1982))-rather than the argument based on the context of the statute's
enactment. That latter argument contends that the foreign object exception was intended as
a codification of Parker, providing malpractice plaintiffs with an extension of the 'two years
from negligent action' limitation when the presence of a foreign object obviates the difficul-
ties of proof of malpractice normally expected in cases brought long after the actions alleged
to be negligent. In cases of foreign objects, "the danger of belated, false or frivolous claims is
eliminated." Dalbey v. Banks, 245 Ga. 162, 163-64, 264 S.E.2d 4, 5 (1980).

309. There was some opinion that the continuing treatment exception was subsumed
under the broader discovery principle and that it, therefore, needed no independent judicial
expression. See Persons, Medical Malpractice-Statute of Limitations Tolled Until Pa-
tient Can Reasonably Discover Foreign Object Negligently Left in His Body During Sur-
gery, 8 GA. B.J. 244 (1971).

310. There were also a number of cases dealing with the issue of retroactivity of the 1976
statute and the application of the statute's 'grace period' provision. E.g., Hart v. Eldridge,
158 Ga. App. 834, 282 S.E.2d 369 (1981); Morgan v. Carter, 157 Ga. App. 219, 276 S.E.2d
889 (1981); Simons v. Conn, 151 Ga. App. 525, 260 S.E.2d 402 (1979); Childers v. Tauber,
148 Ga. App. 157, 250 S.E.2d 787 (1978); Clark v. Memorial Hosp., 145 Ga. App. 305, 243
S.E.2d 695 (1978). See Comment, Statutes of Limitations: The Rise, Fall, and Rise Again
of the Discovery Rule in Medical Malpractice Actions in Georgia?, 33 MERcER L. REV. 377,
387-95 (1981). Because these 'transition cases' now are practically impossible of repetition,
since they concern the applicability of the 1976 legislation, the cases will not be discussed in
the text of this Article. An identical 'grace period' is provided by the 1985 amendment to
the medical malpractice limitations statute and it is to be anticipated that the decisions
cited here will be instructive in the implementation of the new limitations statute. See 1985
Ga. Laws 556, 556-57 (codified at O.C.G.A. §§ 9-3-71 to -72 (Michie Supp. 1985)).
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statutes based on equal protection and due process arguments. The court
held early on that the statutes prevailed against these challenges due to
findings of a rational basis for the legislative decision to treat differently
particular medical malpractice claims and similar claims produced by
other types of negligence. The court in Hamby v. Neurological Associ-
ates, P.C."" on that basis upheld the disparate treatment of loss of con-
sortium claims arising from medical malpractice as opposed to those aris-
ing from ordinary negligence. 12 The per curiam opinion in Hamby might
be understood as an affirmation of the legislative rationale in providing
separate limitation statutes for medical malpractice claims. Because ap-
pellant in Hamby conceded that the separate classification of medical
malpractice actions is a rational exercise of the legislative power,' 18 the
brief opinion offers no elucidation of what rationale makes the separate
classification of malpractice consortium claims a rational legislative judg-
ment.31 4 Arguments advanced in scores of cases and articles elsewhere
would support that conclusion. Most of those arguments center on the
necessity of legislative response to a 'crisis' in the availability and cost of
medical malpractice insurance.31

The court, in Allrid v. Emory University,31s similarly upheld the stat-
ute against an equal protection challenge that the statute creates arbi-
trary classifications among medical malpractice claimants by distinguish-
ing between those suffering general injuries caused by medical negligence
and those whose injuries result from the negligent failure to remove a
foreign object from the body of the plaintiff. 17 The court there relied on
the previous explanation for the disparate legislative treatment in the for-
eign object cases that the "'foreign object is directly traceable to the doc-
tor's malfeasance [and thus] the danger of belated, false or frivolous
claims is eliminated.' "818

311. 243 Ga. 698, 256 S.E.2d 378 (1979).
312. Id. at 698, 256 S.E.2d at 378.
313. Id.
314. Id.
315. See DEPARTMENT OF HEALm, EDUCATION, AND WELFARE. REPORT OF THE SECRETARY'S

COMMISSION ON MEDICAL MALPIACTICE 30 (1973) ("The gradual expansion of the discovery
rule to an increasing number of treatment-injury situations may have an adverse effect on
other aspects of the malpractice problem, particularly in the area of establishing rates for
malpractice insurance. The rate determination process is dependent upon knowing with
some degree of certainty the total potential losses for a policy year, and any extension of the
statutory period makes rate-setting that much more difficult." Id.) Note, A Study of Medi-
cal Malpractice Insurance: Maintaining Rates and Availability, 9 IND. L. REv. 594, 615-17
(1976).

316. 249 Ga. 35, 285 S.E.2d 521 (1982).
317. Id. at 38, 285 S.E.2d at 524-25.
318. Id. at 38, 285 S.E.2d at 525 (quoting Darbey v. Banks, 245 Ga. 162, 164, 264 S.E.2d

4, 5 (1980)).
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Despite the consistent use of the rational basis test s1 ' to adjudicate the
equal protection challenges to the 1976 legislation in both Hamby and
Allrid, and despite almost universal agreement that the rational basis test
is the appropriate standard by which to judge the constitutionality of the
statutes,820 there remains some uncertainty about the opinion of the
Georgia Supreme Court on the basic constitutionality of the 1976 legisla-
tion. In Clark v. Singer,2 1 the Georgia Supreme Court first found that
the 1976 medical malpractice legislation ran afoul of the constitutional
guarantee of equal protection. In Clark, plaintiff challenged the constitu-
tionality of the medical malpractice statutes of limitation as they applied
to two classes of wrongful death cases: (1) those wrongful death cases
resulting from medical malpractice when death happens to occur within
two years from the allegedly negligent medical treatment; and (2) those
wrongful death cases resulting from medical malpractice when death hap-
pens to occur after two years from the allegedly negligent medical treat-
ment.2 2 Plaintiff contended that, under the terms of the 1976 medical
malpractice limitations statute, the first class was allowed some opportu-
nity to bring suit during the time remaining between the patient's death
and the end of the two-year period measured from the date "on which the
negligent or wrongful act or omission occurred,'8 2 while the second class
was barred from bringing a wrongful death claim before the patient had
died.8 2' Clark was concerned with defendant's alleged negligent failure to
diagnose and treat a patient's cancer resulting in the patient's death that
occurred one year and eight days after the allegedly negligent diagno-
sis.82 5 Plaintiff filed the wrongful death suit within two years of the death,
but more than two years after the allegedly negligent diagnosis. The court
held that the statute arbitrarily distinguished between medical malprac-
tice wrongful death claimants based on the date of death and, therefore,
was unconstitutional as applied to wrongful death claimants who brought

319. The rational basis standard requires classifications created by a statute to be "rea-
sonable, not arbitrary, and must rest upon some ground of difference having a fair and
substantial relation to the object of the legislation, so that all persons similarly circum-
stanced shall be treated alike." Reed v. Reed, 404 U.S. 71, 76 (1971) (quoting Royster Guano
Co. v. Virginia, 253 U.S. 412, 415 (1920)); Brickford v. Nolen, 240 Ga. 255, 256, 240 S.E.2d
24, 25 (1977).

320. See, e.g., Brown v. Mason, 132 II. App. 3d 439, 477 N.E.2d 61 (1985); but see Note,
Constitutionality of the Indiana Medical Malpractice Act: Re-Evaluated, 19 VAL. L. REv.
493 (1985) (advocating a middle tier means scrutiny' standard).

321. 250 Ga. 470, 298 S.E.2d 484 (1983).
322. Id. at 470-71, 298 S.E.2d at 485-86.
323. Id. 1976 Ga. Laws 1363 (formerly codified at O.C.G.A. § 9-3-71 (Michie 1982)).
324. 250 Ga. at 470-71, 298 S.E.2d at 485-86.
325. Id. at 470, 298 S.E.2d at 485.
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suit within two years of the death of the patient."26 The court's decision
in Clark should be understood as a rejection of a legislative classification
that relies on chance to separate classes of litigants. The chance in the
facts of the case was the fortuity of when the patient happened to die.
Other incidents of fortuity, in time, would come before the court and re-
ceive the same treatment.

In some significant dictum, the court in Clark went on to say: "No
other statute of limitations has been cited to us or of which we are aware
bars the maintenance of a cause of action before it arises."13s 7 This dictum
gives rise to the misimpression that the court was ruling that the barring
of medical malpractice wrongful death claims before other wrongful death
claims were barred violates the equal protection clause. Also leading to
this misimpression was the statement:

We find no rational basis for a limitation scheme which permits a medi-
cal malpractice wrongful death action if the patient dies within two years
of the defendant's negligent act but which bars a wrongful death action if
the patient lives for two years after defendant's negligent act where the
defendant is a doctor but not in other wrongful death cases.rn

A ruling that medical malpractice cases could not be distinguished on a
rational basis from other cases not concerning medical professionals as
defendants would have been inconsistent with the unspoken premise of
Hamby.329 That premise is that there were legitimate economic goals to
be furthered by restricting the amount of time within which medical mal-
practice claimants could bring suit. The Clark opinion explicitly recog-
nized the continuing validity of disparate treatment of medical malprac-
tice cases as compared to other tort cases: "In Allrid, where we
approved Hamby . . . we found that the classification of medical mal-
practice actions separately from other tort action for statute of limita-
tions purposes was a rational exercise of legislative power."3"

The significance of this latter statement was apparently overlooked by
the court of appeals, which soon had the Allrid v. Emory Universitys"1

(Allrid II) litigation before it again to decide whether the intervening su-
preme court decision in Clark meant that the Alirid plaintiff could main-
tain a wrongful death action even though her survival action for personal
injuries and her loss of consortium action were barred.332 The court of

326. Id. at 472, 298 S.E.2d at 486.
327. Id.
328. Id. (emphasis added).
329. 243 Ga. 698, 256 S.E.2d 378 (1979).
330. 250 Ga. at 471, 298 S.E.2d at 485.
331. 166 Ga. App. 130, 303 S.E.2d 486 (1983).
332. Id.
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appeals decided that plaintiff indeed could maintain a wrongful death ac-
tion since the complaint was filed within two years of the patient's
death~ s even though the allegedly negligent treatment had occurred
twenty-three years earlier. The court of appeals went on to "offer as
obiter dicta [its) opinion that the Supreme Court's decisions in Alirid I
and Clark v. Singer... appear to be inconsistent."33' The court of ap-
peals read Allrid I as standing for the broad proposition that disparate
treatment of all medical malpractice claims as opposed to other negli-
gence claims was a rational legislative judgment, while it read Clark as
standing for the broad proposition that a legislative distinction between
medical malpractice wrongful death claims and all other wrongful death
claims was unconstitutionally arbitrary.'35 The court of appeals would
have struck down the basic distinction between medical malpractice
claims and all other tort claims. The court stated: "In our view, there is
simply no logical distinction, no rational basis if you will, between a
plaintiff who has suffered personal injuries as the result of medical mal-
practice and a plaintiff who has been injured by some other form of negli-
gence."' "33 In reaching that conclusion, the court was influenced by its fo-
cus on the evidentiary purposes of most statutes of limitation, in light of
which little practical distinctions can be drawn. The Allrid case, whether
on the personal injury or wrongful death claim, would demand proof of an
alleged incident of negligence occurring twenty-three years earlier, about
which "'evidence has been lost, memories have faded and witnesses have
disappeared.' ,,337 It certainly was true that the evidentiary difficulties of
both the wrongful death claim and the personal injury claim would be
significant in the trial of the Alirid litigation,s but the court of appeals
failed to consider the function of the 1976 legislation as a response to the
perceived crisis in the cost and availability of medical malpractice insur-
ance, an approach that would have led to a more limited reading of both
Alirid I and Clark.

The supreme court soon had an opportunity to clarify the confusion
concerning the proper scope of its holdings in both cases. Because of the
remarks of the court of appeals in obiter dictum in Allrid H, the supreme
court granted certiorari. In Allrid v. Emory Hospital33' (Allrid III), the

333. 251 Ga. at 367, 306 S.E.2d at 905. "The complaint was actually filed before the
patient's death and subsequently amended to state a claim for wrongful death." Id.

334. 166 Ga. App. at 133, 303 S.E.2d at 489.
335. Id.
336. Id.
337. Id. (quoting Allrid v. Emory Univ., 249 Ga. 30, 39, 285 S.E.2d 521, 525).
338. The physician who treated the patient in an alleged negligent manner, in fact, had

died during the 23 years intervening between the treatment and the lawsuit.
339. 251 Ga. 367, 306 S.E.2d 905 (1983).
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court reaffirmed its conclusion in Clark that a wrongful death occurring
more than two years after allegedly negligent medical treatment could not
be constitutionally barred by the statute's requirement that all medical
malpractice cases be brought within two years of the negligent act or
omission."O The opinion in Alirid III, however, stated the principle of
Clark more broadly than had the original opinion. While Chief Justice
Hill's opinion in Clark had made clear that the violation of equal protec-
tion resulted from the statute's disparate treatment of two classes of
wrongful death medical malpractice claims,"' Justice Gregory's opinion
in Allrid III characterized that opinion as holding that "the distinction
between medical malpractice wrongful death cases and all other wrongful
death cases violates equal protection."' 2 Practically speaking, the differ-
ence between the original, narrower statement of the Clark holding and
the broader restatement is relatively insignificant.34 As a matter of con-
stitutional policy, however, the recharacterization of Clark is unfortunate
because the original statement of the holding is much more indicative of
the court's action in future cases challenging other aspects of the consti-
tutionality of the 1976 legislation. The Alirid III opinion did make clear,
however, the limited nature of the court's earlier holding in Allrid I. Jus-
tice Gregory's opinion in Allrid III emphasized that the Alirid I opinion
was concerned only with the constitutionality of the statute's disparate
treatment of foreign object malpractice cases as compared with other
malpractice cases.' Most significantly, the Allrid III opinion stated that
the broad-based equal protection challenge of the legislature's classifying
medical malpractice personal injury claims separately from all other per-
sonal injury claims had not been decided by that supreme court
case: "Whether the medical malpractice statute of limitations will with-
stand an equal protection challenge based upon the distinction between
medical malpractice personal injury claims and all other personal injury
claims was not decided in Allrid I."L " The stage was set, then, for a
broad-based equal protection challenge framed in terms of legislative
classifications within medical malpractice cases on the basis of fortuitous
occurrences after the date of the negligence that allowed some claimants
to bring suit but barred others.

340. Id. at 368, 306 S.E.2d at 906.
341. 250 Ga. at 471, 298 S.E.2d at 485-86.
342. 251 Ga. at 368, 306 S.E.2d at 906.
343. The factual pattern that would fail to fit the original holding but would fall within

the restated holding has not yet been litigated. That factual pattern would concern the
death of a patient within the two-year period, but so close to the end of it as to make filing
the wrongful death claim within the .period impracticable.

344. 251 Ga. at 368, 306 S.E.2d at 906.
345. Id.
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C. The Second Half: Broad Constitutional Considerations-The
Threat of the Long Bomb

Shessel v. Stroup 34 presented the Georgia Supreme Court with the op-
portunity to clarify the scope of its previous narrow equal protection deci-
sions. Plaintiff, in Shessel, was a woman who became pregnant more than
two years after the defendant-doctor performed a surgical sterilization
procedure."' The trial court, relying on Clark, held that the two-year
statute of limitations for medical malpractice actions was unconstitu-
tional as applied to the facts of the case.348 The supreme court upheld the
trial court's conclusion and rested its decision on the presence of the "ar-
bitrary three-way classification held unconstitutional in Clark v.
Singer."' 9 By 'three-way classification' the opinion indicated that the
medical malpractice limitations statute created two classes of medical
malpractice claimants in addition to the class of general negligence claim-
ants subject to the ordinary limitations statute.350 The arbitrary nature of
the distinctions that resulted in a conclusion of a denial of equal protec-
tion did not lie in the distinction between medical malpractice claimants
and other negligence claimants: it lay in the means by which the two
classes of medical malpractice claimants were distinguished. In Clark, the
court based that distinction on the fortuity of the date of death of the
patient.351 In Shessel, the court identified two classes of medical malprac-
tice claimants based on the fortuity of when 'injury' first occurred.352 The
keystone of the court's analysis is the proposition that the patient in the
failed sterilization procedure was not actually injured by the doctor's al-
leged negligence until she became pregnant more than two years after the
operation.'3 Given that date of the first injury suffered by plaintiff, it
follows that there are two classes of medical malpractice claimants distin-
guished by the fortuitous occurrence of pregnancy. When that injury oc-
curs within the two-year medical malpractice limitation period, there
would be some opportunity for bringing suit. When that injury occurs
after the expiration of the two-year limitation, the claimant's suit would
be barred before her right of action accrued. Because the distinction be-
tween the two classes of medical malpractice claimants depends upon the
timing of an event unrelated to the original act of negligence, the court
determined that the 1976 legislation was unconstitutional "as applied to

346. 253 Ga. 56, 316 S.E.2d 155 (1984).
347. Id. at 56, 316 S.E.2d at 156.
348. Id.
349. Id. at 58, 316 S.E.2d at 157.
350. Id.
351. 250 Ga. at 470, 298 S.E.2d at 485.
352. 253 Ga. at 58, 316 S.E.2d at 158.
353. Id. at 57, 316 S.E.2d at 157.

[Vol. 37



STATUTES OF LIMITATION

personal injury claims in which injury occurs more than two years after
the negligent or wrongful act or omissions occurred. ' ' "

On its face, the opinion in Shessel seems to be merely another narrow
instance in which the medical malpractice statute resulted in a denial of
equal protection to a very small class of claimants. Because of the identi-
fication of pregnancy as 'the injury' suffered, and because that injury
could occur either before or after the expiration of the two-year limita-
tion, it could reasonably be concluded that the reach of the Shessel deci-
sion would be limited to cases of failed sterilization procedures. In fact, it
might be expected that Shessel would be limited to failed sterilization
procedures performed on women. A male patient undergoing a vasectomy,
for example, who later happened to impregnate a woman would be hard
pressed to contend that he was not injured at the time of the alleged
malpractice, but that he was injured by the pregnancy of the woman.
While it is certainly foreseeable that negligence in a vasectomy procedure
may result in a woman's pregnancy, the pregnancy is merely one foresee-
able result among many, some of which are detrimental to the interests of
the male patient. The pregnancy might lead to a financial detriment to
the vasectomy patient if he is made to bear the cost of raising the child,
either through paternity proceedings or as an incident of paternal respon-
sibility through marriage. Yet this type of consequential damage, while
foreseeable and within the scope of proximate responsibility of the origi-
nally negligent party, is merely additional damage to that suffered imme-
diately by the patient when the physician fails to perform the steriliza-
tion operation in a reasonably careful manner. There is no doubt that the
patient could successfully maintain an action for malpractice immediately
upon learning of the negligence of the physician without awaiting the for-
tuity of a woman becoming pregnant as a result of negligence. Similarly,
but even more obviously, other types of medical malpractice, such as neg-
ligent failure to diagnose properly an ailment or negligent treatment of an
existing condition, seem incapable of being brought within the narrow
holding of Shessel because some injury demonstrably occurs immediately
upon the negligent action by the physician. Under well-settled Georgia
law, the fact that the plaintiffs injuries may become aggravated at some
point in the future does not postpone the running of the statute of
limitations.3111

The hypothetical vasectomy case directs attention to the curious key-
stone of the Shessel opinion, the characterization of pregnancy as the
first injury suffered by the patient. Although Justice Gregory, writing for

354. Id. at 59, 316 S.E.2d at 156.
355. Jankowski v. Taylor, Bishop & Lee, 154 Ga. App. 752, 755, 269 S.E.2d 871, 874

(1980), affd, 246 Ga. 804, 273 S.E.2d 16 (1980); Trammel v. Georgia Power Co., 52 Ga. App.
514, 183 S.E. 825 (1935).
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the majority, did not offer any explanation for the court's conclusion that
Mrs. Stroup did not receive an injury until she became pregnant, Justice
Clarke, in a special concurrence, attempted to explain that conclusion:

One of the essential elements of a tort is an injury. We have held that a
cause of action accrues, however, before all or even the greater part of
the damage has been sustained and that any appreciable and actual
harm establishes a cause of action upon which suit may be brought. It
may be argued that the failed tubal ligation surgery was an appreciable
injury, but this argument lacks validity because the appellee underwent
the original operation by consent. The consent of the appellee was in fact
a contract, and a claim for expenses of that surgery would sound in con-
tract rather than in tort.

It is the result of the alleged negligence which gives rise to a tort ac-
tion. In this case, the result is the pregnancy complained of. Until the
pregnancy occurred, there was no injury or damage and hence no cause
of action.3"

The critical passage in Justice Clarke's opinion is that dismissing the ar-
gument that an appreciable injury resulted from the failed sterilization
procedure alone due to the consent of the patient. While certainly the
patient can be presumed to have consented to the operation, it is beyond
question that the patient did not consent to the operation being done
negligently. Further, although the patient would have an action in con-
tract based upon the physician's failure to perform his service in the
manner impliedly required by the contract, it is well-settled that the
breach of a contract for medical services also gives rise to a tort action for
negligence.357 Still further, the supreme court held in 1977 that, regard-

356. 253 Ga. at 59-60, 316 S.E.2d at 158-59 (Clarke, J., specially concurring) (citations
omitted).

357. In Jankowski v. Taylor, Bishop & Lee, 246 Ga. 804, 273 S.E.2d 16 (1980) the Geor-
gia Supreme Court stated:

In Mobley v. Murray County, 178 Ga. 388, 178 S.E. 680 (1933), this court held
that the true test to determine when the cause of action accrued is "to ascertain
the time when the plaintiff could first have maintained his action to a successful
result . . . ." A right of action has its inception from the time there has been a
breach of duty; and this would entitle the party to file suit for the breach, without
regard to whether any actual damage had in fact resulted.

Id. at 806, 273 S.E.2d at 18. In Hamilton v. Powell, Goldstein, Frazer & Murphy, 167 Ga.
App. 411, 306 S.E.2d 340 (1983), the court of appeals confronted what it believed to be a
case of first impression:

It has long been the law in this state that a cause of action for legal malpractice,
alleging negligence or unskillfulness, sounds in contract [and] is subject to the
four-year statute of limitation .... Can such a cause of action also sound in tort
and, thus be subject to the one-year and/or two-year limitation...? While our
research has disclosed no Georgia cases precisely on point, we believe this question
can be answered in the affirmative.
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less of whether a claim for medical malpractice was framed in contract or
tort, it was subject to the statutory requirement that it be brought within
two years from the date of the alleged malpractice.3as Finally, in a wrong-
ful pregnancy case decided only one month before Shessel, Justice Clarke
characterized damages, including the element of expenses for the unsuc-
cessful medical procedure that led to conception, as representing "no real
deviation from traditional tort remedies." 59 If a patient undergoing a
failed sterilization procedure discovered the fact that the operation had
been performed negligently prior to pregnancy,"0 damages in a malprac-
tice action brought before pregnancy could include the expense of the
failed operation and the expense of a second procedure to accomplish the
objectives of the first, pain and suffering incident to the second operation,
and loss of wages during the time the plaintiff was unable to work due to
the second operation.361 The expense of the first operation indeed would
also be recoverable under a contract theory as well as a tort theory.53 The
arguments offered in Justice Clarke's concurrence, then, fail to explain
the majority's conclusion that the pregnancy was the first injury suffered
by Mrs. Stroup. It should be remembered, however, that Justice Clarke
concurred specially to emphasize the narrow nature of the majority's

Id. at 412, 306 S.E.2d at 341-42 (1983) (citations omitted). The court of appeals reasoned
that the duty to use reasonable care in legal representation was imposed by common-law
principles as well as by the client-lawyer contract. According to statute, O.C.G.A. § 51-1-1
(Michie 1982 & Supp. 1985), as well as to precedent, Mauldin v. Sheffer, 113 Ga. App. 874,
150 S.E.2d 150 (1966)), the lawyer's breach of duty gives rise to both a contract action and a
tort action. Although the court of appeals was dealing with a case of legal rather than medi-
cal malpractice, the opinion makes clear that plaintiffs injured by negligence of all "persons
of professional standing" enjoy the right of electing whether to sue in tort or in contract. 167
Ga. App. at 414, 306 S.E.2d at 342. See supra text accompanying notes 249-73.

358. St. Joseph's Hosp. v. Mattair, 239 Ga. 674, 238 S.E.2d 366 (1977).
359. Fulton-DeKalb Hosp. Auth. v. Graves, 252 Ga. 441, 443, 314 S.E.2d 653, 654 (1984).

The court allowed damages for the first operation expense, for pain and suffering, medical
complications, costs of delivery, lost wages, and loss of consortium, while it disallowed the
cost of rearing the child. Id. at 443-44, 314 S.E.2d at 654-55.

360. This unlikely hypothetical fact situation could arise through admission by the sur-
geon that he had erred during the surgical procedure or through information conveyed by
other surgical personnel.

361. It is, of course, purely conjecture what injuries would be claimed in a prepregnancy
suit. This listing of possible damages, however, responds to Justice Clarke's statement that
"expenses for (the failed] surgery would sound in contract rather than in tort." 253 Ga. at
59, 516 S.E.2d at 158. In Shessel itself, plaintiff sought damages for pain and suffering of
childbirth, costs of the future care and maintenance of the child, medical expenses, loss of
consortium, and litigation expenses. Id. at 56, 516 S.E.2d at 156.

362. In practice, there would be no need to distinguish between the two theories, since
under the Civil Practice Act, "a complaint is not required to set forth a cause of action, but
need only set forth a claim for relief . Mitchell v. Dickey, 226 Ga. 218, 220, 173 S.E.2d
695, 697 (1970).
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holding.26 It was no doubt his intention to bolster the majority's conclu-
sion that the pregnancy constituted the injury without which Mrs. Stroup
would not have had a right of action. The question remains, then, why
the majority of justices of the supreme court subscribed to that conclu-
sion. The reasoning behind that curiously unsupported conclusion is that
it allowed a majority of court members to agree on the unconstitutional-
ity of the 1976 statute as applied to Mrs. Stroup without agreeing on a
more fundamental and more difficult issue.

The facts of Shessel raised the more fundamental issue of the state of
the discovery rule and its impact on the constitutionality of the special
statute of limitations for medical malpractice claims. In the majority
opinion, Justice Gregory expressed no opinion about whether the 'discov-
ery rule' applied to Georgia personal injury cases although he three times
referred to it expressly.36 Each reference to the discovery rule carefully
avoided the expression of an opinion concerning its applicability to per-
sonal injury cases.$ If the majority opinion had been framed in light of
an existing discovery rule for all personal injury cases in Georgia, the re-
sults of Mrs. Stroup's challenge to the 1976 legislation would have been
the same, but the implications of the decision for the broad range of mal-
practice cases would have been totally different.

If the court had acknowledged that Mrs. Stroup suffered injury at the
time of the negligent sterilization procedure, but could not reasonably
have discovered her injury until her pregnancy, it is most likely that
under the leading analysis of Clark there would be an unconstitutional
denial of equal protection. Three classes of claimants would be recog-
nized: (1) general negligence claimants who could bring suit within two
years after discovery of their injuries; (2) medical malpractice claimants
who discovered their injuries within the two-year limitation set out in the
1976 legislation; and (3) medical malpractice claimants who did not dis-
cover their injuries until after the expiration of the two-year period. Be-
tween the latter two classes of claimants, the distinction is a purely arbi-
trary one depending on the fortuity of the events leading to the discovery
of injury. Because discovery of the injury often is considered a precondi-
tion to the accrual of the plaintiff's right of action, the application of the

363. "1 am unable to concur in the judgment because the majority opinion is narrow in
its application." 253 Ga. at 59, 316 S.E.2d at 158 (Clarke, J., specially concurring).

364. 253 Ga. at 57-58, 316 S.E.2d at 157-58.
365. "For an analysis of whether Georgia has adopted the discovery rule, see .... If

Georgia has adopted the discovery rule, the record discloses the appropriate date would be
on or about May 1, 1981, the date Mrs. Stroup discovered her pregnancy .... The general
tort limitation begins only when the action 'accrues' and that is no sooner than the date of
injury and perhaps no sooner than the date of discovery." Id. at 57-58, 316 S.E.2d at 158-59
(emphasis added).
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discovery rule to the facts of Shessel would mean that the 1976 medical
malpractice statute would bar the patient's right of action before it ac-
crued. Even under Justice Clarke's narrow interpretation of the majority
reasoning in Shessel, "a statute of limitations may not bar a cause of ac-
tion before the cause of action accrues."3 66 Thus, the medical malpractice
statute threatened to bar Mrs. Stroup's right of action before it accrued,
either because it did not accrue until there was injury (pregnancy), or
because it did not accrue until she discovered her injury, or reasonably
should have discovered her injury (through symptoms of pregnancy). As
Justice Hill wrote in Clark, "To impose a limitation period which may be
exhausted before the cause of action accrues (i.e., before the patient dies),
arbitrarily distinguishes between wrongful death, medical malpractice
plaintiffs.'" 7 If the court in Shessel had not equivocated on the applica-
bility of a general discovery rule for personal injury claimants, but in-
stead had followed the discovery principle that a right of action does not
accrue until the plaintiff discovered or reasonably should have discovered
the injury, the ineluctable conclusion would have been that the 1976 med-
ical malpractice statute was unconstitutional as applied to injuries that
may reasonably go undiscovered until after the expiration of the two
years allowed for suit by the statute."O

No doubt, then, the reason for the curious identification of Mrs.
Stroup's injury as pregnancy was the inability of the court to agree on the
applicability of the discovery rule and its impact on the constitutional
issue. By choosing the analysis of 'injury is pregnancy,' the court avoided
not only the difficult discovery rule, but it also avoided striking down the
medical malpractice statute of limitations as it applied to a great many
cases of negligent misdiagnosis and negligent treatment.

Nonetheless, astute observers of the Georgia Supreme Court recognized
the underlying disagreement on the scope of the discovery rule and its
potential implications for future holdings in broad-based constitutional
challenges under the equal protection clause. The scope of the discovery
rule at the time Shessel was decided, to some degree, was unclear as the
supreme court persisted in referring to discovery cases as 'continuing tort'
cases even when the actual continuing tort doctrine was inapplicable, and

366. Id. at 59, 316 S.E.2d at 158 (Clarke, J., specially concurring).
367. 250 Ga. at 472, 298 S.E.2d at 486.
368. The court of appeals had presaged this analysis in Alirid 1I by arguing that there

was no logic in holding the medical malpractice statute of limitations unconstitutional be-
cause it cut off wrongful death claims before they accrued while allowing all other personal
injury claims to be constitutionally barred "while the injury may not even have been discov-
erable by the patient." 166 Ga. App. at 133, 303 S.E.2d at 489. It is fair to observe that, at
the time of Allrid II, the use of a general discovery rule in personal injury cases was much
more frequent and openly acknowledged in the court of appeals than in the supreme court.
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the court of appeals persisted in applying a general discovery rule ration-
ale to all personal injury claims."9 Subsequent rulings of the supreme
court might embrace the element of discovery as a precondition to the
accrual of a right of action and set the stage for the sweeping constitu-
tional challenge narrowly averted in Shessel.

D. Overtime: A New Discovery Rule, A New Statute, Renewed Consti-
tutional Challenges-Sudden Death?

Spring of 1985 brought two new major developments to the underlying
tension left by the Shessel decision. The Georgia Supreme Court finally
announced a sweeping decision on the discovery issue, and the Georgia
General Assembly enacted an amendment completely restructuring the
1976 medical malpractice statute of limitations.

In Lumbermen's Mutual Casualty Co. v. Pattillo Construction Co.,370

the court, in a plurality decision, applied the discovery rule to claims for
damage to realty and employed as its rationale a redefinition of accrual.
Summarizing previous discovery cases as standing for the principle that a
right of action for personal injuries "does not accrue, and the statute of
limitations does not commence to run, until [plaintiff] knew, or through
the exercise of reasonable diligence should have discovered, not only the
nature (identity) of his injury but also the causal connection between the
injury and the alleged negligent conduct of the defendant,18 71 the plural-
ity opinion concluded that a right of action for property damage likewise
did not accrue at the time of defendant's negligence but at the time of
plaintiff's discovery of injury.3 72 Although the Lumbermen's Mutual deci-
sion directly concerns property damage and although the sharp division
of the court over the discovery issue continues,' 7 3 the new discovery opin-
ion is significant for its broad reasoning and bears careful consideration in
attempting to predict the future course of constitutional litigation in the
medical malpractice limitations field. If the preceding analysis of the im-
pact of a general discovery rule on the constitutionality of the 1976 medi-
cal malpractice statute of limitations is correct, attention must be turned

369. See supra text accompanying notes 180-202.
370. 254 Ga. 461, 330 S.E.2d 344 (1985). The case is analyzed in detail in Part III. See

supra text accompanying notes 203-47.
371. 254 Ga. at 463, 330 S.E.2d at 346.
372. Id. at 465, 330 S.E.2d at 347.
373. Justice Clarke, who concurred in the narrowly constructed opinion in Shessel, dis-

sented in Lumbermen's Mutual along with Justices Weltner and Marshall, who also dis-
sented in Shessel. Justice Bell, who had dissented in Shessel, concurred in the conclusion of
the Lumbermen's Mutual court on a narrow basis. The division of the justices confirms the
above analysis of the Shessel opinion and the reason for its use in the 'pregnancy is the
injury' rationale.
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to the 1985 amendments to that statute to determine whether that legis-
lative action has averted a sweeping ruling of unconstitutionality.

The 1985 amendment to the medical malpractice statute of limitations
affects Official Code of Georgia Annotated sections 9-3-71 and 9-3-72.31"
Section 9-3-71, the general statute of limitations for medical malpractice
actions,375 had required actions to be brought within two years "after the
date on which the negligent or wrongful act or omission occurred." 7 Sec-
tion 9-3-72, the foreign objects exception, had allowed one year after dis-
covery of the wrongful act or omission when a foreign object was left in
the patient's body.8 " The new statute retains a two-year limitation period
and a foreign object exception, but makes two significant departures from
the 1976 scheme. The first major change is in the description of the event
triggering the running of the two-year limitation period. Rather than be-
ginning to run on the date on which the negligence occurred, the two-year
period now begins to run on the date "an injury or death arising from a
negligent or wrongful act or omission occurred. '3 7

0 The second major
change is the provision of a five-year period of repose379 The substantive
provisions of the new medical malpractice limitations in sections 9-3-71
and 9-3-72 are as follows:

[Section 9-3-711 (a) Except as otherwise provided in this article, an
action for medical malpractice shall be brought within two years after
the date on which an injury or death arising from a negligent or wrongful
act or omission occurred.

(b) Notwithstanding subsection (a) of this Code section, in no event
may an action for medical malpractice be brought more than five years
after the date on which the negligent or wrongful act or omission
occurred.

(c) Subsection (a) of this Code section is intended to create a two-year
statute of limitations. Subsection (b) of this Code section is intended to
create a five-year statute of ultimate repose and abrogation.
(d) Nothing contained in subsection (a) or (b) of this Code section

shall be construed to repeal Code section 9-3-73, which shall be deemed
to apply either to the applicable statutes of limitation or repose."O

[Section 9-3-721 The limitations of Code Section 9-3-71 shall not apply
where a foreign object has been left in a patient's body, but in such a
case an action shall be brought within one year after the negligent or

374. 1985 Ga. Laws 556 (codified at O.C.G.A. §§ 9-3-71 to -72 (Michie Supp. 1985)).
375. O.C.G.A. § 9-3-70 (Michie 1982 & Supp. 1985), defining the term 'action for medi-

cal' malpractice remains unchanged.
376. 1976 Ga. Laws 1363 at 1364 (codified at O.C.G.A. § 9-3-71 (Michie 1982)).
377. 1976 Ga. Laws 1363 at 1364-65 (codified at O.C.G.A. § 9-3-72 (Michie 1982)).
378. O.C.G.A. § 9-3-71(a) (Michie Supp. 1985).
379. Id. § 9-3-71(b).
380. Id. § 9-3-71 (Michie 1982 & Supp. 1985).
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wrongful act is discovered. For the purposes of this Code section, the
term "foreign object" shall not include a chemical compound, fixation
device, or prosthetic aid or device.ul

Finally, a one-year transition period is provided along with an antirevival
clause." 2 The new statute poses two issues of statutory interpretation
that must be resolved before assessing the likely outcome of constitu-
tional challenges to the new statute.

The first issue of statutory meaning is whether section 9-3-72, as
amended, allows a malpractice action concerning a foreign object left in
the patient's body to be brought after the expiration of the five-year pe-
riod of "ultimate repose and abrogation."" 3 The absolute nature of the
repose provision in section 9-3-71(b) would seem to militate in favor of a
negative answer to this question. Several textual references also appear to
support the conclusion that after five years even foreign object cases are
barred by the statute of repose. The language of the repose provision is
instructive: "in no event may an action for medical malpractice be
brought more than five years after the date on which the negligent or
wrongful act or omission occurred.""' Further, the language of the for-
eign object section itself seems to imply that result: "The limitations of
Code Section 9-3-71 shall not apply .. . ."385 The Georgia General As-
sembly consciously distinguished between the limitations provision and
the repose provision, labeling each separately in subsection (c). Subsec-
tion (d), in providing for the continued application of tolling provisions,
specifically stated that those provisions were to apply "either to the ap-
plicable statutes of limitation or repose."13" The absence of a reference to
repose in the introductory clause of' section 9-3-72, therefore, is inten-
tional, and the five-year absolute bar applies to foreign object cases as
well as to other malpractice actions.

On the other hand, a persuasive argument for the opposite conclusion
can be made based on several other patterns of language usage within the
new statute. This argument is augmented by policy considerations drawn
from court considerations of the previous foreign object statute. The ar-
gument for allowing a foreign object case to be brought after the repose
period has expired draws strength from two separate sources within the

381. Id. § 9-3-73 (Michie Supp. 1985). (Referred to in subsection (d) is a provision of the
original 1976 statute of limitations for medical malpractice actions specifically making appli-
cable to medical malpractice actions the tolling provisions of O.C.G.A. § 9-3-5 (Michie
1982)).

382. O.C.G.A. § 9-3-71 (Michie Supp. 1985).
383. Id. § 9-3-71(c) (Michie Supp. 1985).
384. Id. § 9-3-71(b) (Michie 1982 & Supp. 1985) (emphasis added).
385. Id. § 9-3-72 (Michie Supp. 1985) (emphasis added).
386. Id. § 9-3-71(d) (Michie Supp. 1985).
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statutory text. First, the repose provision is introduced by the
clause: "Notwithstanding subsection (a) of this Code section . . .

That language implies that the repose provision is an exception to the
two-year limitation period only, rather than an exception generally appli-
cable to all limiting provisions within article four. Second, the new ver-
sion of section 9-3-72, the foreign object provision, begins with the clause
"The limitations of Code Section 9-3-71 shall not apply ... ."a The use
of the plural form of the word 'limitations' may be argued to be inclusive
of both subsections (a) and (b) of section 9-3-71, rendering each inappli-
cable to foreign object cases. More importantly, however, the argument is
advanced by the fact that the Georgia General Assembly amended section
9-3-72 at all. The original language of section 9-3-72 as enacted in 1976
was: "The two-year limitation of Code Section 9-3-71 shall not apply
where a foreign object has been left in a patient's body, but in such a case
.. * ,," If the repose provision were to apply to foreign object cases,
there was no need to change the language of section 9-3-72. The original
language would have accomplished that purpose more precisely than the
amendment. In addition, the purpose of the foreign object exception, as
described by the courts, is to allow suit after the running of the general
malpractice limitation period when the presence of a foreign object obvi-
ates the usual problems of loss of evidence occasioned by a long interval
between the negligent act and the lawsuit.3"

Despite the existence of reasonable grounds for each viewpoint, it ap-
pears that the preferable interpretation of the statute would allow foreign
object cases to be brought even after the expiration of the five-year re-
pose period. The most persuasive argument of those in favor of this inter-
pretation is the fact that section 9-3-72 was amended from its former lan-
guage, which would have accomplished, without amendment, the object of
the opposite interpretation. The use of the word 'limitations' rather than
the phrase 'statutes of limitation and repose' most probably is the result
of careless draftsmanship. It is likely that subsections (c) and (d) that use
those terms with precision were added to the original bill after the lan-
guage of section 9-3-72 had been drafted. The policy argument advanced
above fails to take cognizance of the economic justification for the provi-
sion of a statute of repose. 8 ' Evidentiary problems were no doubt much
less important than reduced malpractice insurance rates in the origin of

387. Id. § 9-3-71(b) (Michie Supp. 1985).
388. Id. § 9-3-71 (Michie Supp. 1985) (emphasis added).
389. Id. § 9-3-72 (Michie 1982).
390. "In such situations the danger of belated, false or frivolous claims is eliminated.

The foreign object in the patient's body is directly traceable to the doctor's malfeasance."
Dalbey v. Banks, 245 Ga. 162, 164, 264 S.E.2d 4, 5 (1980).

391. See supra text accompanying note 66.
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the repose provision.3 " The fact that foreign object cases have less signifi-
cant evidentiary problems than other malpractice cases, then, should be
considered irrelevant in deciding how to interpret the provisions of the
new statute. The recognition of the malpractice insurance 'crisis' and its
role as justification for the adoption of the statute of repose, however,
raises a new problem with the suggested interpretation of section 9-3-72.
If the purpose of the amendments to the medical malpractice statute was
to reduce the time period after treatment in which medical professionals
remained vulnerable to malpractice suits, would not an interpretation ap-
plying the repose provision to foreign object cases be more in keeping
with the legislative purpose in enacting the statute? While it is true that
barring these cases as well as others after five years would reduce the
period in which liability might arise, the infrequent occurrence of foreign
object cases suggests that substantial efficiency in calculating liability ex-
posure, and consequently reduced malpractice insurance premiums,
would be obtained without the necessity of barring the occasional lawsuit
under the foreign object exception. On balance, then, it is submitted that
the new medical malpractice statute of repose should be interpreted as
inapplicable to foreign object cases.

The second statutory interpretation issue that should be resolved is 'the
meaning of the words "an injury or death arising from a negligent or
wrongful act or omission" in subsection (a) of section 9-3-71, as
amended. e3s The occurrence of either an injury or death, according to the
new statute, will begin the running of the two-year limitation period.s' If
the patient suffers both injury and death as a result of malpractice, it
must be determined when the two-year limitation period begins to run. In
the context of case holdings existing at the time of enactment on the con-
stitutionality of the previous medical malpractice statute of limitations, it
is most probable that the Georgia General Assembly has chosen the
words 'an injury or death' in an attempt to avoid the unconstitutionality
of beginning the running of the statute before the plaintiff's right of ac-
tion has accrued. Clark and Shessel, in particular, appear to be the gene-
sis of the change in the triggering event for the limitation period. In light
of those cases, then, the language of the new statute should be under-
stood to be qualified by the implied phrase 'whichever happens later' and

392. The 1984 report of the Governor's Advisory Council on Medical Malpractice, issued
shortly before the opening of the 1985 legislative session, explicitly calls for the adoption of
a statute of repose, among other legislative measures, to alleviate the upward pressures on
health care costs caused by the increased frequency of medical malpractice litigation. RE-
PoRT, supra note 286, at 6, 9.

393. O.C.G.A. § 9-3-71(a) (Michie 1982 & Supp. 1985).
394. Id.
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to relate to the 'particular injury'3 95 for which the plaintiff seeks compen-
sation. If a patient suffers both personal injury and death as a result of
medical malpractice, the cause of action for personal injury accrues at the
time the injury occurs. The wrongful death claim accrues at the time of
death. Should a patient die more than two years after the onset of physi-
cal injuries caused by the act of malpractice, the only action available at
that time would be an action for wrongful death. The survival action""
for personal injuries is time-barred. It seems most unlikely that the courts
would attach a 'whichever happens first' interpretation to the statutory
language. In the hypothetical fact situation just explored, that reading of
section 9-3-71(a) would result in the wrongful death action being barred
along with the survival action. Under the reasoning of the supreme court
in Clark, that result would be a denial of equal protection to the plaintiffs
whose wrongful death right of action happened to accrue after the two-
year limitation period expired. The language 'injury or death' in the new
statute is an attempt to codify the supreme court's holding in Shessel.
Section 9-3-71(a), as amended, apparently was drafted with the intent to
avoid the constitutional challenge that prevailed in Shessel.397 When
pregnancy is the injury, as in Shessel, the new statute will begin the two-
year period running on the date of pregnancy. In most cases of negligent
treatment or misdiagnosis, however, the new statute begins the running of
the statute at the time the patient first suffers injury. Most often this
event will precede the patient's discovery of the fact of injury, and almost
certainly will precede the patient's discovery of the causal connection be-
tween the injury and the defendant's action. In almost all cases, with the
exception of negligent sterilization procedures performed upon women,
the amended statute will have the effect of perpetuating the old statute's
provision that the two-year limitation period begins to run from "the date
on which the negligent act or omission occurred."3 e This is so because
the instances when medical malpractice can occur without some immedi-
ate injury to the patient are rare. Under previous Georgia case law, it is
clear that the 'injury' that is required to trigger the accrual of a statute of
limitations in tort actions consists of any invasion of the plaintiff's rights
and that nominal damages, 'however slight,' are sufficient to constitute
injury.8 ' Only when the patient can identify a separate particular in-
jury 00 occurring after the date of negligence will the amended statute

395. See supra text accompanying notes 201 & 251.
396. O.C.G.A. § 9-2-41 (Michie 1982).
397. REPORT, supra note 286, at 6.
398. O.C.G.A. § 9-3-71 (Michie 1982 & Supp. 1985).
399. Akridge v. Noble, 114 Ga. 949, 959, 41 S.E. 78, 80-81 (1902) (holding injury trigger-

ing the statute of limitations to consist of surgeon leaving sponges in patient's body).
400. By analogy to the facts of Anderson v. Sybron, 165 Ga. App. 566, 299 S.E.2d 160
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vary the effect of the old statute.
Despite this interpretation of the triggering event provision of the

amended statute, there almost certainly will be renewed constitutional
challenges to the medical malpractice statute of limitations. It may be
anticipated that at least three distinct constitutional challenges will be
made. First, an equal protection challenge will be mounted against sec-
tion 9-3-71(a) by a plaintiff who reasonably fails to discover the fact of
injury until after the expiration of the two-year limitation period. Second,
an equal protection challenge will be brought against section 9-3-71(b) by
a plaintiff who reasonably fails to discover the fact of injury until after
the five-year repose period has expired. Third, an equal protection chal-
lenge will be made by a plaintiff suing for wrongful death that occurs
after the expiration of the five-year repose period. The merits of each of
these challenges will be evaluated.

If a patient reasonably fails to discover the fact of injury until more
than two years after the treatment or diagnosis allegedly causing it, it is
to be expected that an equal protection argument against section 9-3-
71(a) will be made. The plaintiff will attempt to convince the court that
the statute creates a 'three-way' classification with two of the classes sep-
arated only by a fortuitous event. The plaintiff will point out that most
rights of action for negligent personal injuries accrue when the plaintiff
discovers the fact of injury and the statute of limitations begins to run at
that time.40 1 In contrast to this class, the statute creates two additional
classes of medical malpractice claimants: those whose injuries are dis-
covered within two years after the treatment or diagnosis, and those
whose injuries are discovered more than two years after treatment or di-
agnosis. Only the fortuitous discovery of the fact of injury separates the
latter two classes. Yet, depending on that fortuitous event, one class of
claimants is allowed a reasonable opportunity to bring suit and the other
is not. Under the analysis employed in Shessel, modified to acknowledge
the present existence of a general discovery rule for personal injury ac-
tions, it is likely that the courts will find the distinction between the lat-
ter two classes of malpractice claimants to be an arbitrary one. This anal-
ysis proceeds from the understanding that after the supreme court's
decision in Lumbermen's Mutual a patient's right of action does not ac-

(1983), a separate particular injury may consist of cataracts caused by a chemical or pre-
scription drug that was known earlier to have caused other injuries. If the holding of Ander-
son is adapted to the application of O.C.G.A. § 9-3-71 (Michie 1982 & Supp. 1985), as
amended, the two-year limitation on the right of action for cataract damage would begin to
run at the time that particular injury occurred. Opposing this analysis is the observation
that O.C.G.A. § 9-3-71 allows two years from the date an injury occurs rather than from the
date the injury occurs.

401. See supra text accompanying notes 203-16.
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crue until the injury is discovered or through due diligence could have
been discovered. 4

0" Because the plaintiff may not bring a right of action
until it accrues, section 9-3-71 will have the effect of extinguishing by
limitation many medical malpractice claims before they accrue. Under
the supreme court's equal protection analysis applied in Clark and Shes-
sel, it is most likely that section 9-3-71(a) will be held unconstitutional as
applied to malpractice cases when the injury is reasonably discovered for
the first time more than two years after the negligent action caused injury
in fact.

If a patient reasonably fails to discover the fact of injury until after the
five-year repose period has expired, however, an equal protection chal-
lenge to section 9-3-71(b) is not likely to succeed. Because that patient's
personal injury action does not accrue until discovery of the injury, the
analysis of the constitutional challenge will be identical to the third fact
situation posited in which a patient suffers wrongful death after the expi-
ration of the repose period. In both cases the patients' rights of action do
not accrue until after the running of the period of repose measured from
the date of the alleged negligence. It is true that section 9-3-71(b) will
have the effect of extinguishing these rights of action before they accrue,
and it is true that in each situation three classes of negligence plaintiffs
art treated by the statutes, with the two classes of malpractice plaintiffs
distinguished only by the fortuitous timing of death or discovery. The
crit4cal difference between this situation and that created by section 9-3-
71(a) is that section 9-3-71(b) is not a statute of limitations. Section 9-3-
71(c) makes clear the distinction between subsection (a) and subsection
(b), 4

03 and, although there is no explicit legislative statement of purpose
for the enactment of the repose provision in subsection (b), the use of the
term "statute of ultimate repose and abrogation '4 0' should guide the
courts toward recognizing the economic purpose of the five-year statute of
repose.'05 The classification of malpractice claimants based on the fortui-
tous events of discovery or death, therefore, bears a" 'substantial relation
to the object of the legislation, so that all persons similarly circumstanced
shall be treated alike.' "406 In contrast to statutes of repose, the Georgia
Supreme Court consistently has recognized the purpose of statutes of lim-

402. 254 Ga. at 465, 330 S.E.2d at 348.
403, O.C.G.A. § 9-3-71(c) (Michie Supp. 1985).
404. Id.
405. If the courts consult materials outside the text of the statute, the REPORT OF THE

GOVERNOR'S CouNcIL ON MEDICAL MALPRaCTiCE leaves no doubt that the purpose of the re-
pose statute is to make certain the length of time for which medical professionals are ex-
posed to suit so that malpractice insurance premiums may be calculated on a more certain
statistical basis and, thereby reduced. REPORT, supra note 286, at 3-4, 7.

406. Shessel v. Stroup, 253 Ga. 56, 58, 316 S.E.2d 155, 158 (1983) (quoting Reed v. Reed,
404 U.S. 71, 76 (1971)).
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itation to be the promotion of "justice by preventing surprises through
the revival of claims that have been allowed to slumber until evidence has
been lost, memories have faded, and witnesses have disappeared. 4 0 7 In
an equal protection analysis, therefore, the presence or absence of a sub-
stantial relation between the classifications created and the object of the
legislation will be affected greatly by the different object of the medical
malpractice statute of repose. Moreover, there is Georgia precedent for
upholding a statute of repose against equal protection challenge. In Mul-
lis v. Southern Co. Services,'40 the supreme court sustained the eight-year
statute of repose provided by Official Code of Georgia Annotated section
9-3-51"" for architects, engineers, contractors, and others participating in
the design or construction of improvements to realty.4 0 In the medical
malpractice field, also, the court has indicated in dictum its willingness to
sustain the constitutionality of a statute of repose. In Clark, finding the
1976 statute of limitations for medical malpractice unconstitutional as
applied to some wrongful death claims, the court observed: "This stat-
ute of limitations is unlike the precisely drawn statute of repose applica-
ble to architects, engineers and contractors."''4  Justice Clarke, concurring
in Shessel, opined: "While a cause of action may be abolished prior to
its existence by a statute of repose such as OCGA § 9-3-51, I believe a
legislative effort to extinguish it by means of a statute of limitations runs
afoul of our holding in Clark v. Singer."''  Thus, the Georgia Supreme
Court has foreshadowed its likely decision on the merits of these equal
protection challenges to the five-year statute of repose. In light of the
approach taken by the court in previous cases raising equal protection
issues, it is most likely that section 9-3-71(b) will be upheld against eclual
protection challenges.

Decisions on constitutional challenges to similar statutes in other juris-

407. 253 Ga. at 59, 316 S.E.2d at 158.
408. 250 Ga. 90, 296 S.E.2d 579 (1982).
409. O.C.G.A. § 9-3-51 (Michie 1982).
410. 250 Ga. at 92-93, 296 S.E.2d at 582-83. Although the court in Mullis was concerned

with the constitutionality of the builders' repose statute with regard to its classification of
potential defendants, rather than its classification of potential plaintiffs, the court's reaffir-
mation of Mullis in a subsequent case leaves little doubt that the court considers the Mullis
decision as the final word on the numerous constitutional challenges that could be raised
against the statute. Northbrook Express & Supply Ins. Co. v. J.G. Wilson Corp., 250 Ga.
691, 300 S.E.2d 507 (1983). For a survey of the constitutional issues raised by statutes of
repose in fields other than medical malpractice, see Dworkin, Product Liability of the
1980's: "Repose is not the Destiny" of Manufacturers, 32 DEF. L.J. 351 (1983); Knapp &
Lee, Application of Special Statutes of Limitations Concerning Design & Construction, 23
ST. Louis U.L.J. 352 (1979). See also Vandall, Architects' Liability in Georgia: A Special
Statute of Limitations, 14 GA. ST. B.J. 164 (1978).

411. 250 Ga. at 472, 298 S.E.2d at 486.
412. 253 Ga. at 60, 316 S.E.2d at 159 (Clarke, J., specially concurring).
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dictions offer but faint prospects for a successful challenge to Georgia's
new medical malpractice statute of repose. Architects' and builders' stat-
utes of repose were the first to be widely challenged, but there is also
considerable case opinion on the constitutionality of repose statutes for
medical malpractice and products liability.4"8 As in Georgia, most of those
early challenges resulted in the statutes being upheld, but more recent
challenges have concerned a variety of state constitutional issues and
have met with more success.414 The successful challenges have included
some equal protection and due process cases,4

'
s but most have found the

repose provisions violative of a state constitutional prohibition of special
legislation 4 " or a state constitutional guarantee of access to the courts for
redress of injury.4 7 It appears unlikely that the Georgia Supreme Court
will fundamentally change its approach to the equal protection and due
process 418 arguments it has entertained previously.4" 9 The Georgia consti-
tutional provisions similar to those used in successful challenges in other

413. Georgia has a 10-year repose statute for manufacturers of unmerchantable prod-
ucts. O.C.G.A. § 51-1-11(b)(2) (Michie 1982 & Supp. 1985).

414. Dworkin, Product Liability of the 1980's: "Repose is not the Destiny" of Manu-
facturers, 32 DEF. LJ. 351 (1983).

415. See, e.g., Fujioka v. Kam, 55 Hawaii 7, 514 P.2d 568 (1973); Moose Lodge 1785 v.
Cavaness, '563 P.2d 143 (Okla. 1977); Kallas Millwork Corp. v. Square D. Co., 66 Wis. 2d
382, 225 N.W.2d 454 (1975). Contra Resenberg v. Town of North Bergen, 61 N.J. 190, 293
A.2d 662 (1972); Carter v. Hartenstein, 248 Ark. 1172, 455 S.W.2d 918 (1970); Howell v.
Burk, 90 N.M. Ct. App. 688, 568 P.2d 214, cert. denied, 90 N.M. 688, 569 P.2d 413 (1977);
see generally Radish, Legislative Response to the Medical Malpractice Insurance Cri-
sis: Constitutional Implications, 55 Tx. L. Rav. 759 (1977).

416. See, e.g., Saylor v. Hall, - Ky. -, 497 S.W.2d 218 (1973); Phillips v. ABC Build-
ers, Inc., 611 P.2d 821 (Wyo. 1980).

417. See, e.g., Jackson v. Mannesmann Demag Corp., - Ala. -, 435 So. 2d 725 (1983);
Overland Constr. Co. v. Sirmons, 369 So. 2d 572 (Fla. 1979); Kennedy v. Cumberland Eng'g
Co., - R.I. -, 471 A.2d 195 (1984); Neagle v. Nelson, No. C-2576, slip op. (Tex. Jan. 30,
1985); Sax v. Votteler, 648 S.W.2d 661 (Tex. 1983). Contra Rohrabaugh v. Wagoner, 274
Ind. 661, 413 N.E.2d 891 (1980); Valentine v. Thomas, 433 So. 2d 289 (La. Ct. App. 1983);
Freezer Storage, Inc. v. Armstrong Cork Co., 476 Pa. 270, 382 A.2d 715 (1978); Rock v.
Farrell, 96 Wis. 2d 349, 291 N.W.2d 568 (1980). See generally State ex rel. Cardinal Glen-
non Memorial Hosp. for Children v. Gaertner, 583 S.W.2d 107 (Mo. 1979).

418. Although none of the Georgia cases specifically concern a due process analysis of
the medical malpractice limitations statutes, an Illinois court has characterized the Shessel
reasoning as "an unarticulated, due process argument." Brown v. Mason, 132 Ill. App. 439,
477 N.E.2d 61 (1985).

419. If such a fundamental change in approach is forthcoming, it may be influenced by
the United States Supreme Court's decision in Pickett v. Brown, holding violative of equal
protection a Tennessee statute of limitations that did not allow a reasonable opportunity for
suit for support on behalf of illegitimate children. That decision explored in detail the lack
of evidentiary justifications for the limitation and required a 'substantial relationship' to a
legitimate state interest to validate the classification. Pickett v. Brown, 462 U.S. 1, 17-18
(1983).
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jurisdictions are not of the particular type likely to result in a decision of
unconstitutionality. The prohibition of special laws420 is not of a type con-
ducive to a result different from an equal protection analysis .42  The
Georgia 'access to courts' provision 42 has been asserted in a challenge to
the Georgia architects' statute of repose. The supreme court unanimously
determined that, unlike the open access provisions in some other state
constitutions, the Georgia provision was "'primarily intended to guaran-
tee the right of self-representation in the courts of this State .. .and
only incidentally recogniz[ed] the inherent right of access to the
courts.' "423 The new Georgia statute of repose for medical malpractice
cases in all likelihood will survive all constitutional challenges.

In summary, the 1985 amendments to the medical malpractice statutes
in the limitations area enjoy mixed prospects. The new statute of repose
should survive any constitutional attack and may make progress toward
its desired result of reducing medical malpractice insurance premiums.
On the other hand, the 1985 amendment to the statute of limitations,
section 9-3-71(a), is not expansive enough to save the statute from suc-
cessful constitutional attack. It appears that future court decisions will
demand, in essence, that medical malpractice claimants be treated, in re-
gard to limitations, in the same manner other personal injury claimants
are treated. Justice Gregory observed in 1983, "Whether the medical mal-
practice statute of limitations will withstand an equal protection chal-
lenge based upon the distinction between medical malpractice personal
injury claims and all other personal injury claims was not decided in Al-
Irid I."''4 The basic effect of anticipated constitutional challenges to sec-
tion 9-3-71(a), as amended, will result in that issue finally being answered
in the negative.

V. CONCLUSION

In 1983, Jwstice Rehnquist wrote: "Few areas of the law stand in
greater need of firmly defined, easily applied rules than does the subject
of periods of limitations. '42 5 It should be apparent from the four areas
addressed in this Article that the Georgia law on limitation of actions is
neither firmly defined nor applied easily. A comprehensive legislative re-

420. GA. CONST. art. 3, § 6, para. 4.
421. See 2 J. SUTHERLAND, STATUTES AND STATUTORY CONSTRUCTION § 40.01-.07 (1973).
422. GA. CONST. art. 1, § 1, para. 12.
423. Nelms v. Georgian Manor Condominium Ass'n., 253 Ga. 410, 412, 321 S.E.2d 330,

332 (1984) (quoting Bloomfield v. Liggett & Myers, Inc., 230 Ga. 484, 198 S.E.2d 144
(1973)).

424. Allrid v. Emory Univ., 251 Ga. 367, 368, 306 S.E.2d 905, 906 (1983).
425. Chardon v. Fumero Soto, 462 U.S. 650, 667 (1983) (Rehnquist, J., dissenting).
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vision of the area is unlikely without the unified support of the bench and
bar. That support is unlikely without a widespread appreciation of the
nature of the problems generated by our present array of overlapping and
contradictory statutes and case law rules. It is hoped that this Article
may serve to facilitate that appreciation and engender the support of the
bench and bar for comprehensive legislative action in the public interest.




