Constitutional Criminal Procedure
by Richard D. Horne*
This year's survey contains as broad a review of subjects as time and
space permits. The opinions have been grouped according to the primary
constitutional concepts with which they deal. This Article is written from
the perspective of an attorney who practices criminal law in municipal,
state, and federal courts, both at trial and on appeal. The Author is admittedly biased against most federal judges both at the district and circuit court level because many of these judges have never represented defendants in criminal proceedings and, therefore, lack personal experience
of the pressures that the criminal justice system brings to bear on defendants, police, prosecutors, and criminal defense attorneys.
I.

CAPITAL CASES

Capital cases continue to occupy a depressingly large share of the
court's time. Typically, these cases come to the court on appeal from an
adverse ruling by federal district courts when petitioners attack state
court convictions by means of a petition for writ of habeas corpus' on
numerous grounds, including competency,' evidentiary matters,3 sentencing errors," and prosecutorial overreaching or misconduct.'
* Attorney with the firm of Hess, Atchison & Horne, Mobile, Alabama. Guilford College
(B.A., 1967); University of Alabama (J.D., 1976). President, Alabama Criminal Defense Lawyers Association (1985-1986). Editor, Alabama Criminal Defense Lawyers Association; Recent Decisions (1981 to present). The Author wishes to thank the staff of Mercer Law Review for forwarding to him Eleventh Circuit opinions for 1985 and for editing this Article.
1. 28 U.S.C. § 2254 (1982). Historically, the petitioner is seeking relief at the district
court level and has attacked state court procedures on constitutional grounds. See Collins v.
Francis, 728 F.2d 1322 (11th Cir.), reh'g denied, 734 F.2d 1481 (11th Cir.), cert. denied, 105
S. Ct. 361 (1984); McCorquodale v. Balkcom, 721 F.2d 1493 (11th Cir. 1983), cert. denied,
466 U.S. 954 (1984).
2. Strickland v. Francis, 738 F.2d 1542 (11th Cir. 1984).
3. Hall v. Wainwright, 733 F.2d 766 (11th Cir.), reh'g denied, 749 F.2d 733 (11th Cir.
1984) (en banc), cert. denied, 105 S. Ct. 2344 (1985).
4. Tucker v. Zant, 724 F.2d 882 (11th Cir. 1984), vacated, 106 S. Ct. 517 (1985).
5. Donnelly v. DeChristoforo, 416 U.S. 637 (1974).
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Clearly, however, the issue that is predominant in collateral attack is
ineffective assistance of counsel. Since the seminal opinion in Strickland
v. Washington,6 the circuit courts of appeal have been inundated with
ineffectiveness claims. The Supreme Court in Strickland set the standard
for ineffective assistance of counsel. Counsel's representation must fall
below an objective standard of reasonableness, and there must be a reasonable probability that but for counsel's unprofessional errors, a different outcome would have resulted. The Supreme Court in Strickland reversed a holding by the United States Court of Appeals for the Fifth
7
Circuit.
In Fleming v. Kemp,6 the court affirmed a denial of habeas relief from
the Middle District of Georgia. This decision is not significant regarding
any particular issue of ineffectiveness, but it is significant because the
court consumed eight pages of the opinion in a factual analysis of the
ineffectiveness claims.' In an odd twist, petitioner's last claim for habeas
relief was that defense counsel, in his closing argument in the state court,
advised the jury that they did not want this case to go into federal
court. 10 Ordinarily, this situation arises when a prosecutor improperly
urges the jury to convict or sentence someone to death, because there will
be appeals ad infinitum." Wofford v. Wainwright,'2 is an ineffectiveness
claim arising subsequent to a guilty plea. Despite the fact that one must
receive reasonably effective assistance of counsel in deciding to plead
guilty,13 the Eleventh Circuit concluded that:
[C]ounsel owes a lesser duty to a client who pleads guilty than to one
who decides to go to trial, and in the former case counsel need only provide his client with an understanding of the law in relation to the facts,
so that the accused may make an informed and conscious
choice between
4
accepting the prosecution's offer and going to trial.'
It remains to be seen whether the Supreme Court will hold this decision
in conflict with its most recent opinion in Hill v. Lockhart.",In Hill, Jus6. 466 U.S. 668 (1984).
7. Washington v. Strickland, 693 F.2d 1243 (5th Cir. 1982), rev'd, 466 U.S. 668 (1984).
8. 748 F.2d 1435 (l1th Cir.), reh'g denied, 765 F.2d 1123 (11th Cir. 1984) (en banc).
9. 748 F.2d at 1445-52.
10. Id. at 1452.
11. Corn v. Zant, 708 F.2d 549 (11th Cir.), reh'g denied, 714 F.2d 159 (11th Cir. 1983),
cert. denied, 467 U.S. 1220, reh'g denied, 105 S. Ct. 23 (1984). But cf. Prevatte v. State, 233
Ga. 929, 214 S.E.2d 365 (1975).
12. 748 F.2d 1505 (11th Cir. 1984).
13. McCarthy v. United States, 394 U.S. 459, 466 (1969); Mason v. Balcom, 531 F.2d 717,
725 (5th Cir.), reh'g denied, 534 F.2d 1407 (5th Cir. 1976).
14. 748 F.2d at 1508.
15. 106 S. Ct. 366 (1985).
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tice Rehnquist, writing for the Court, held that the standard of Strickland does apply to guilty pleas that are induced when counsel is shown to
be ineffective.'" The Court concluded, however, that respondent, in meeting the second tier or prejudice test, must show that he relied upon the
ineffective assistance and that the erroneous information provided by
counsel was a crucial factor in inducing the guilty plea.'" In Hill, petitioner alleged that counsel was ineffective due to counsel's advice to take
a thirty-five year term for murder because petitioner would be eligible for
parole after one-third of the sentence was served. Petitioner was not advised that, because he was a second offender, Arkansas law would require
one-half of the sentence to be served.' Petitioner, in habeas proceedings,
did not show either that he would have pleaded not guilty with a correct
understanding of the law or that he placed particular emphasis on his
parole eligibility in deciding to plead guilty."
The Eleventh Circuit found ineffective assistance of counsel in King v.
Strickland.20 King's attorney failed to present available character witnesses in mitigation and then argued that the crime was in fact reprehensible and that he was representing King with great reluctance.2 1 The
Eleventh Circuit characterized this as "both an unreasonable professional
performance by the attorney and impermissible prejudice to King. ' ' 2
Several decisions dealt with ineffectiveness resulting from conflicts created by dual representation. In Ford v. Ford,23 counsel represented broth2
ers who were codefendants charged with armed robbery and murder. 4
Prior to trial, one brother insisted on going to trial, whereas the other
wished to plead and beg for mercy 2 5 The state offered not to seek the
death penalty if both brothers would plead guilty, but if both would not
plead guilty, then they would be put to trial, and the state would request
the death penalty.2 6 Ultimately, the brother seeking trial relented and received two consecutive life sentences.27 The Supreme Court's decision in
Cuyler v.Sullivan," requires that a defendant who raises no objection at
trial must demonstrate an actual conflict of interest that adversely af16.
17.
18.
19.
20.
21,
22.
23.
24.
25.
26.
27.
28.

Id. at 370.
Id. at 370-71.
Id. at 368,
Id. at 371.
748 F.2d 1462 (11th Cir. 1984).
Id. at 1463-64.
Id. at 1464.
749 F.2d 681 (11th Cir.), cert. denied, 106 S. Ct. 278 (1985).
749 F.2d at 681.
Id.
Id. at 682.
Id.
446 U.S. 335 (1980).
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fected his attorney's performance. If an actual conflict existed, then the
defendant need not show prejudice. An actual conflict occurs when a defense attorney places himself in a situation inherently conducive to divided loyalties.2 ' The court concluded that the attorney could not have
represented both codefendants without some conflict arising and reversed
the denial of issuance of the writ. 0
The Eleventh Circuit also dealt with ineffectiveness created
by divided
loyalties in Ruffin v. Kemp.3 1 The attorney in this case represented codefendants in a death penalty prosecution arising out of an armed robbery,
kidnapping, and murder.3 2 Prior to trial, defense counsel worked out a
deal, which never materialized, in which one codefendant would plead to
a lesser charge in return for testifying against the other codefendant.38
Ultimately, both defendants were tried and sentenced to death.3 4 Despite
the fact that both defendants ultimately were tried, the court found actual prejudice under Cuyler, and, more importantly, recognized that a
conflict of interest stemming from multiple representation may prevent
an attorney from exploring plea negotiations." The court concluded that
the attorney improperly resolved his conflict of interest by breaching his
duty of loyalty to one client in favor of another.3 6 In a footnote, the court
also recognized that the prosecutor must share the blame for not recognizing the obvious conflict and reporting it to the court.37 The court did
not find ineffective assistance of counsel, however, when codefendants
were represented by partners of the same law firm.s The Eleventh Circuit relied upon the alleged overwhelming guilt of both defendants, the
refusal of the prosecutor to plea bargain with either defendant, and counsel's performance at trial to find that neither the performance nor the
prejudice requirements of Strickland were met.3 '

29. E.g., Zuck v. Alabama, 588 F.2d 436, 439 (5th Cir.), reh'g denied, 591 F.2d 102 (5th
Cir.), cert. denied, 444 U.S. 833 (1979).
30. 749 F.2d at 683.
31. 767 F.2d 748 (11th Cir. 1985).
32. Id. at 749.
33. Id. at 750.
34. Id.
35. Id. (citing Holloway v. Arkansas, 435 U.S. 475 (1978)).
36. 767 F.2d at 751.
37. Id. at 751 n.5.
38. Burger v. Kemp, 753 F.2d 930 (11th Cir.), vacated, 106 S. Ct. 41 (1985).
39. 753 F.2d at 932. Defendant raised an ineffectiveness assistance of counsel claim in a
nondeath penalty situation in Stevenson v. Newsome, 774 F.2d 1558 (11th Cir. 1985). In
Stevenson, counsel represented codefendants in a burglary prosecution. Prior to trial, the
cases were severed and counsel was relieved of representation as to one of the codefendants.
The Eleventh Circuit found no conflict, much less actual conflict sufficient to prove ineffective assistance. Id. at 1562. It is interesting that neither petitioner nor the court addressed
the issue of counsel's use or misuse of information gained through the attorney-client rela-
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The court found multiple grounds for ineffectiveness in Blake v.
Kemp,40 affirming the granting of the writ by the district court. In Blake,
petitioner was denied effective assistance of counsel by the State's withholding from counsel and from the state-appointed psychiatrist a taped
confession and a letter written by petitioner.41 The court further found
that Blake's attorney, by failing to make any preparations for the penalty
phase, rendered ineffective assistance."' The evidence was undisputed at
trial that Blake, following a dispute with his girlfriend or common-law
wife, took his daughter and killed her by dropping her off a bridge with
the admonition, "'I'll send you first and I'll be along shortly after.' -43 He
then notified police and was arrested. Shortly after his arrest, he gave a
taped statement followed by a written letter both of which indicated that
he had made a promise to his daughter to join her 'on the other side' and
that he had killed her to shield her from the pain and sorrow that she
would suffer during life. 4 4 A state-appointed psychiatrist interviewed
Blake, but Blake professed no memory of the incident. The doctor was
unable to formulate an opinion regarding competency at the time of the
crime. The court characterized the question as:
[Wihether the defendant was denied a federal constitutional right "to at
least one psychiatric examination and opinion developed in a manner
reasonably calculated to allow adequate review of relevant, available information, and at such a time as [would) permit counsel reasonable opportunity46to utilize the analysis and preparation and conduct of the
defense."
The court relied upon the recent Supreme Court decision of Ake v.
Oklahoma4 for the proposition that when a defendant demonstrates that
his sanity at the time of trial is in question, he must, at a minimum, be
given access to a competent psychiatrist "who will conduct an appropriate
examination and assist in the evaluation, preparation, and presentation of
the defense." 47 The court in Blake confronted the ineffectiveness issue
caused, not by actions of counsel, but by actions of the state in denying
the existence of or access to certain material information.'8 The facts of
tionship prior to the severance and appointment of other counsel.
40. 758 F.2d 523 (11th Cir.), reh'g denied, 763 F.2d 419 (11th Cir.) (en banc), cert. denied, 106 S. Ct. 374 (1985).
41. 758 F.2d at 530.
42. Id. at 534-35.
43. Id. at 526-27 (quoting the State's brief).
44. Id. at 527.
45. Id. at 529.
46. 105 S.Ct. 1087 (1985).
47. Id. at 1097.
48. 758 F.2d at 530.
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the case are not in serious dispute, but because of Blake's purported lack
of memory and the unavailability of the tape and letter, Blake's counsel
and the psychiatrist had no information upon which to base an opinion
regarding the sanity issue. Hence, the only plausible defense open to
Blake, insanity, was not available.' The court in a footnote" found support for the nondisclosure in Brady v. Maryland' and United States v.
Agurs.'2 The second ground underlying the affirmance of the district
court's issuance of the writ was counsel's failure to prepare for a sentencing hearing. Counsel testified that he was prepared to win the case, and
not prepared to lose it, and that he had made no preparations whatsoever
for the sentencing phase." Since the district court opinion was issued
prior to Strickland, the court addressed that issue. The court found counsel's failure to prepare or present any testimony presumptive of ineffective assistance and sufficient to meet the first hurdle of Strickland. The
prejudice tier was satisfied by the availability of the psychiatric testimony
and character witnesses who were not called." The court concluded: "We thus believe that the probability that Blake would have received a lesser sentence but for his counsel's error is sufficient to undermine our confidence in the outcome.""' This is strong language and,
hopefully, indicates that the Eleventh Circuit is carefully reviewing the
factual context of ineffective claims.
A similar question was raised in Mitchell v. Kemp" with a different
result. Mitchell's counsel did not present any mitigating evidence at sentencing because Mitchell discouraged him and was not cooperative. 7 The
Eleventh Circuit, relying upon Strickland, found that communication by
the defendant is one of the most meaningful methods of obtaining evidence for both the guilt and penalty phases in death penalty cases.' 8
When the defendant fails or refuses to provide information, the court will
not blame his counsel.69 Thomas v.Wainwright" concerned a similar factual situation. In Thomas, the court found that defendant intentionally
failed to cooperate with appointed counsel. 1 Prior to trial, defendant re49.
50.
51.
52.
53.
54.
55.
56.
57.

Id. at 532.
Id. at 532 n.10.
373 U.S. 83 (1963).
427 U.S. 97 (1976).
758 F.2d at 535.
Id. at 533-35.
Id. at 535.
762 F.2d 886 (11th Cir.), reh'g denied, 768 F.2d 1353 (11th Cir. 1985).
762 F.2d at 888.

58. Id. at 888-89.
59. Id. at 889.
60. 767 F.2d 738 (11th Cir. 1985).

61. Id. at 743.
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fused to cooperate with his attorney and further refused to answer any
inquiries by the court about representation.6 2 The Court in Morris v.
Slappy" strongly suggested, and perhaps even mandated, that an indigent criminal defendant has an absolute right to counsel, but not to a
particular lawyer. Furthermore, in United States v. Young," the court
emphasized that if there is a showing of good cause, defendant may demand a different attorney. 6 ' Based on these two previous cases, and also
under authority of Faretta v. Young," the court in Thomas concluded
that "Thomas' intractable silence amounted to a waiver of any change in
' 67
counsel to which he may otherwise have been entitled."
II.

DEATH PENALTY SENTENCING QUESTIONS

Closely following the ineffectiveness issues in terms of volume are those
cases in which errors at the sentencing phase of death penalty cases are
alleged. Several cases challenged sentencing on constitutional grounds by
attempting to show disproportionate racial impact.66 One case presented
a double jeopardy issue." Several cases concerned Sandstrom issues."7
There was also a potpourri of individualized questions presented to the
court regarding the presentation and consideration of aggravating and
mitigating circumstances.
In McCleskey v. Kemp, 71 the Eleventh Circuit considered McCleskey's
argument that death penalty sentencing in Georgia was being administered in an unconstitutionally discriminatory, arbitrary, and capricious
manner.7 2 The eighth amendment issue had been addressed previously
and rejected in Spinkellink v. Wainwright,73 but the court found that
petitioner's fourteenth amendment claim merited consideration. At the
evidentiary hearing, McCleskey presented both expert and lay testi62. Id.
63. 461 U.S. 1 (1983).
64. 482 F.2d 993 (5th Cir. 1973).
65. Id. at 995.
66. 422 U.S. 806 (1975).
67. 767 F.2d at 743.
68. See, e.g., Ross v. Kemp, 756 F.2d 1483 (11th Cir. 1985); McCleskey v. Kemp, 753
F.2d 877 (11th Cir. 1985).
69. Young v. Kemp, 760 F.2d 1097 (11th Cir.), reh'g denied, 765 F.2d 154 (11th Cir.
1985).
70. Corn v. Kemp, 772 F.2d 681 (11th Cir.), reh'g denied, 776 F.2d 1057 (11th Cir. 1985);
Carter v. Montgomery, 769 F.2d 1537 (11th Cir. 1985); Thomas v. Kemp, 766 F.2d 452 (11th
Cir.), reh'g denied, 773 F.2d 1239 (11th Cir. 1985).
71. 753 F.2d 877 (11th Cir. 1985) (en banc).
72. Id. at 885.
73. 578 F.2d 582 (5th Cir. 1978), cert. denied, 440 U.S. 976, reh'g denied, 441 U.S. 937
(1979).
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mony 4" In arriving at its affirmance of the district court's denial of the
writ, the Eleventh Circuit considered six issues: (1) the statistical study
presented to the court; (2) the evidentiary value of that study in determining ultimate facts; (3) what must be shown factually to constitute unconstitutionality; (4) whether a statistical study could ever be sufficient to
prove the ultimate facts necessary; (5) whether the study in question was
valid to prove what it purported to prove; and (6) whether, even assuming
the validity of the study, what the study claimed to prove was sufficient
as a matter of law to support a decision in favor of the petitioner." The
court, in some twenty-four pages,7 6 traced the history of statistical evidence in arriving at its conclusions:
We therefore, hold that proof of a disparate impact alone is insufficient
to invalidate a capital sentencing system, unless that disparate impact is
so great that it compels a conclusion that the system is unprincipled,
irrational, arbitrary and capricious such that purposeful discrimination-i.e., race is intentionally being used
as a factor in sentencing-can
7
be presumed to permeate the system. "
Though the court relied upon the actual proof offered, because the proof
offered by petitioner was mixed at best, the court seemed to be advising
future litigants that issues of this nature are difficult, if not impossible, to
prove.
The petitioner in Ross v. Kemp 78 made a similar claim with the added
twist that the district court refused to grant an evidentiary hearing on the
disparate impact claim.7 9 The Eleventh Circuit, citing McCleskey, found
that the statistical evidence offered in support of the claim was so insufficient that it did not merit a hearing."0 The court described the standard
as: "[Uinless the proffer demonstrates a reasonable possibility that the
evidence might compel an inference of purposeful discrimination,"' a
hearing need not be held.
The court addressed a novel issue in Young v. Kemp.2 Charlie Young,
Jr. had been convicted by a Georgia state court of murder, armed rob-

74. 753 F.2d at 886.
75. Id.
76. Id. at 881-904.
77. Id. at 892.
78. 756 F.2d 1483 (11th Cir. 1985).
79. Mitchell v. Hopper, 538 F. Supp. 77, 90 (S.D. Ga. 1982), aff'd sub nom. Ross v.
Kemp, 756 F.2d 1483 (11th Cir. 1985).
80. 756 F.2d at 1491 (citing McCleskey v. Kemp, 753 F.2d 877 (11th Cir. 1985) (en
banc)).
81. 756 F.2d at 1491.
82. 760 F.2d 1097 (11th Cir. 1985) (en bane).
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bery, and robbery by intimidation, and was sentenced to death.8 3 In a
prior appeal from denial of the writ, 84 the Eleventh Circuit ruled in
Young's favor on another issue, ineffective assistance of counsel, but
made no-explicit determination with regard to the district court's finding
that the state had failed to provide sufficient proof of the only aggravating factor shown.8 6 Young was then reindicted by a county grand jury in
Georgia and charged with murder, armed robbery, and robbery by intimidation. He also was given notice that the two aggravating circumstances
in the first trial would be offered again along with a third aggravating
circumstance. Upon receipt of that notice, Young pleaded that the second
trial constituted double jeopardy. The trial court denied that plea, and
the Georgia Supreme Court affirmed the denial." Young then filed a motion in federal court to enforce the judgment of his original habeas
proceeding.
The district court declined to grant the relief requested and suggested
that the Eleventh Circuit should review this question in light of its previous treatment of the issue.67 The court found the question to be two-fold.
The first part of the question was whether the court's decision in Young
v. Zant 8 was an affirmance of the district court's determination that the
state had not sufficiently proven an aggravating circumstance. The second
part of the question was whether, assuming that it was an affirmance, the
district court's opinion 8 would serve as a bar to retrial for the same and
new aggravating circumstance.9 The court concluded that it had been
cognizant of the insufficiency argument and that its failure to directly address the issue constituted an affirmance of that finding. That being the
case, the court then determined, under authority of Burkes v. United
States" and Bullington v. Missouri,92 that double jeopardy existed, it applied to sentencing, and the district court's judgment should be reversed. 3 The case was remanded to the district court for the issuance of
83. Young v. State, 237 Ga. 852, 230 S.E.2d 287 (1976), rev'd sub nom. Young v. Zant,
677 F.2d 792 (11th Cir. 1982), cert. denied sub nom. Young v. Georgia, 464 U.S. 1057 (1984).
84. Young v. Zant, 677 F.2d 792 (11th Cir. 1982), cert. denied sub nom. Young v. Georgia, 464 U.S. 1057 (1984).
85. 677 F.2d at 798.
86. Young v. State, 251 Ga. 153, 303 S.E.2d 431 (1983), cert. denied sub nom. Young v.
Georgia, 464 U.S. 1057 (1984).
87. Young v. Zant, 585 F. Supp. 295, 299-300 (M.D. Ga. 1984), rev'd sub nom. Young v.
Kemp, 760 F.2d 1097 (11th Cir.), reh'g denied, 765 F.2d 154 (11th Cir. 1985).
88. 677 F.2d 792 (11th Cir. 1983).
89. Young v. Zant, 506 F. Supp. 274 (M.D. Ga. 1980), rev'd, 677 F.2d 792 (11th Cir.
1982), cert. denied sub nom. Young v. Georgia, 464 U.S. 1057 (1984).
90. 760 F.2d at 1101.
91. 437 U.S. 1 (1978).
92. 451 U.S. 430 (1981).
93. 760 F.2d at 1101.
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an order that the state could not seek to impose the death penalty in
4
Young's retrial'
The court gave less solicitous treatment to the appeal of Marvin
Francios following the denial of his petition in Florida.' Francios' death
penalty conviction occurred at a time when there was some indecision in
Florida about whether nonstatutory mitigating factors might be offered in
the sentencing phase. The Florida Supreme Court held in Cooper v.
State", that the Florida sentencing statute allowed for only a showing of
the mitigating factors set out in the statute.' 7 In Lockett v. Ohio,9 the
United States Supreme Court held that every person under threat of
death had the right to an individualized hearing and that there could be
no restriction on the defendant's right to offer mitigating circumstances."
Francios' attorney presented an affidavit in support of his petition that he
was laboring under the impression that Cooper controlled and that there
were numerous nonstatutory mitigating circumstances he would liked to
have presented, but did not because of his understanding of the law at
that time.'"0 The court, while finding some merit in petitioner's contention, refused to overturn the district court's denial of the stay of execution and denial of issuance of certificate of probable cause on appeal because the evidence of nonstatutory mitigating evidence would not have
affected the sentencing outcome in view of the facts of the case. 01
The court addressed the identical issue with a different result in
02
Songer v. Wainwright.1
In Songer, the state trial judge at the time of
trial misinterpreted Florida law and refused to allow consideration of
nonstatutory mitigating evidence. The petitioner had previously
presented these issues to the court in the form of a motion to recall mandate and for a stay of execution. 103 Petitioner then appealed to the Eleventh Circuit after a denial of issuance of the writ by the district court on
the grounds that the petition was successive. 1'4 The court, in an en banc
decision, decided to rehear the original motion. 10 The Eleventh Circuit,
citing both Lockett and Eddings v. Oklahoma,106 found that the state

94.
95.
96.
97.
98.
99.
100.
101.
102.
103.
104.
105.
106.

Id. at 1107.
Francois v. Wainwright, 763 F.2d 1188 (11th Cir. 1985).
336 So. 2d 1133 (Fla. 1976), cert. denied, 431 U.S. 925 (1977).
336 So. 2d at 1140.
438 U.S. 586 (1978).
Id. at 608.
763 F.2d 1188, 1190 (11th Cir. 1985).
Id. at 1191.
769 F.2d 1488 (11th Cir. 1985).
Songer v. Wainwright, 756 F.2d 800 (11th Cir. 1985).
769 F.2d at 1489.
Id.
455 U.S. 104 (1982).
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trial judge misinterpreted the law by failing to consider any nonstatutory
mitigation at the time of imposition of the death sentence. 1'7
Although petitioner in Hitchcock v. Wainwright'" raised this same issue, a more interesting issue in his petition was the imposition of the
death penalty against him following his trial in view of the fact that he
had been offered a life sentence in exchange for a guilty plea. The Eleventh Circuit first distinguished this situation from that of retrial and resentencing after a successful appeal.' " The court described plea bargaining as the certainty of a definite sentence in return for a plea."0 With a
trial and the aggravation/mitigation hearing, the court is subject to a
great deal more evidence about the background of the defendant and
facts might be revealed that the court feels would justify a harsher
sentence.
III. Sandstrom IssuEs
A rapidly growing area of constitutional attack in death penalty cases
concerns burden shifting instructions by trial judges. Burden shifting may
be found in the form of a charge to the effect that the law "'presumes
every homicide to be malicious until the contrary appears from circumstances of alleviation, excuse or justification,' """ "'acts of a person of
sound mind and discretion are presumed to be the products of a person's
will,"'z2 a person "is presumed to intend the natural and probable consequences of his act,"113 or "'when and if a killing is proved to your satisfaction to be the intentional act of the defendant, himself, the presumption of innocence with which he enters upon the trial is removed from
him. And, the burden is upon him to justify or mitigate the homicide.' "1114 In Sandstrom v. Montana,"' 5 the Supreme Court reversed the
murder conviction of David Sandstrom because the trial court's instruc107. 769 F.2d at 1489 (citing Lockett, 438 U.S. 586 (1978) and Eddings, 455 U.S. 104

(1982)).
108. 745 F.2d 1332 (11th Cir. 1984), reh'g granted, 770 F.2d 1514 (11th Cir.) (en banc),
reh'g denied, 777 F.2d 628 (11th Cir. 1985) (en bane).
109. 745 F.2d at 1338 (citing Bordenkircher v. Hayes, 434 U.S. 357, rehg denied, 435
U.S. 918 (1978). See also Blackledge v. Perry, 417 U.S. 21 (1974), (overruled by
Bordenkircher v. Hayes, 434 U.S. 357 (1978)); North Carolina v. Pearce, 395 U.S. 711 (1969).
110. 745 F.2d at 1338.
111. Brooks v. Kemp, 762 F.2d 1383, 1388 (11th Cir. 1985) (quoting trial court jury
instruction).
112. Drake v. Kemp, 762 F.2d 1449, 1452-53 (11th Cir. 1985) (quoting trial court jury
instruction).

113. Id. at 1453.
114. Dix v. Kemp, 763 F.2d 1207, 1210 (11th Cir. 1985) (quoting trial court jury
instruction).
115. 442 U.S. 510 (1979).
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tions shifted the burden of proof from the state to defendant by means of
a presumption."' In Sandstrom, the trial court charged that the "'law
presumes that a person intends the ordinary consequences of his voluntary acts,' "' and this operated to deprive Sandstrom of his liberty without due process of law by shifting to him the burden of disproving an
element of the crime charged.""
In Brooks v. Kemp, " ' defendant had been convicted of murder and
other crimes and was sentenced to death.120 The United States District
Court for the Middle District of Georgia denied his petition for habeas
corpus. 3 1 The Eleventh Circuit reversed and remanded the district court
decision22 and then reheard the reversal en banc.1 2 3 The Sandstrom issue
in Brooks arose from the court's charge regarding malice, which
was: "'The law, ladies and gentlemen, presumes every homicide to be
malicious until the contrary appears from circumstances of alleviation,
excuse, or justification, and it is encumbent [sic] upon the accused to
make out such circumstances to your satisfaction unless they appear from
the evidence produced against him.' ,,124
This instruction was almost identical to the one in the recent Eleventh
Circuit opinion of Davis v. Kemp."3 ' The United States Supreme Court in
Francis v. Franklin,3 following the analysis in Drake, created a
mandatory rebuttable presumption that the defendant would be forced to
negate.12 7 The state in Brooks argued that malice murder in Georgia is
intentional killing without provocation or justification, and no evidence
whatsoever was presented concerning provocation or justification; therefore, the only element to be decided by the jury would be intent.12 Since
a separate instruction was given concerning intent, the state asserted that
this instruction would cure the problem.1 2' The fact that the Eleventh
Circuit ruled in favor of Brooks,130 notwithstanding the state's arguments,
renders the opinion in Brooks a strong one indeed.
116.
117.
118.
119.
120.
121.

Id. at 524.
Id. at 513 (quoting trial court jury instruction).
Id. at 524. See Mullaney v. Wilbur, 421 U.S. 684 (1975).
762 F.2d 1383 (11th Cir. 1985).
Id. at 1387.
Id. at 1388.

122. Id.
123. Id.
124.
125.
126.
127.
128.
129.
130.

Id. at 1388 (quoting trial court jury instruction).
752 F.2d 1515, 1519-20 (11th Cir.), cert. denied, 105 S. Ct. 2689 (1985).
105 S. Ct. 1965 (1985).
Id. at 1977.
762 F.2d at 1388-89.
Id. at 1389.
Id. at 1416.
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dealt with the following

"I charge you that a criminal intent is a material and necessary ingredient in any criminal prosecution. I charge you that the acts of a person of
sound mind and discretion are presumed to be the products of a person's
will and a person of sound mind and discretion is presumed to intend the
of his act, but both of these presumpnatural and probable consequences
32
tions may be rebutted.'1
The Eleventh Circuit, citing Francis and Davis, held this instruction impermissibly shifted the burden.133 The court in Drake also dealt with the
question, left open in Francis, of whether a Sandstrom error can be
harmless. The harmless error analysis from Davis evaluated whether the
evidence of the defendant's guilt was overwhelming and whether the instruction concerned an element of the crime that was not put in issue. '"
The court found that the evidence regarding whether Drake committed
the crime was not so overwhelming that it satisfied the first tier of the
Davis analysis, and the court could not say that the error was not harmless beyond a reasonable doubt."' The court followed an almost identical
analysis in Thomas v. Kemp,"' in which a serious factual issue was
presented regarding defendant's intent to commit the act that'resulted 3in7
his being charged with felony murder, kidnapping, and armed robbery.'
The trial court judge gave the instruction that a person of sound mind
and discretion is presumed to intend the natural and probable consequences of his acts. Thomas prevailed in spite of the fact that the court
further charged that defendant was presumed innocent, that the state
bears the burden of proof on each and every element beyond a reasonable
doubt, and that a person will not be presumed to act with criminal intent. 3 ' Petitioners prevailed in similar factual situations in Dix v.
Kemp,"

Carterv. Montgomery, 4 0° and Corn v. Kemp.""

131. 762 F.2d 1449 (11th Cir. 1985).
132. Id. at 1452-53 (quoting trial court jury instruction).
133. Id. at 1453.
134. Davis, 752 Fo2d at 1521 (citing Lamb v, Jernigan, 683 F.2d 1332 (11th Cir. 1982),
cert. denied, 460 U.S. 1024 (1983)).
135. 762 F.2d at 1457.
136. 766 F.2d 452 (11th Cir.), reh'g denied, 773 F.2d 1239 (11th Cir. 1985) (en banc).
137. 766 F.2d at 455-56.
138. Id. at 454.
139. 763 F.2d 1207 (11th Cir. 1985).
140. 769 F.2d 1537 (11th Cir. 1985).
141. 772 F.2d 681 (11th Cir.), reh'g denied, 776 F.2d 1057 (11th Cir. 1985) (en banc).
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PROSECUTORIAL MISCONDUCT

Ironically, prosecutors, inflamed by their zeal for capital cases, often
contribute sufficient error to result in reversal. Last year's survey article, 14 2 provided a partial catalog of improper argument. Evidently, the
prosecutor of William Anthony Brooks in Brooks v. Kemp ' " read the article because he used the following arguments, which courts had previously held prejudicial at the sentencing phase of trial:
(1) His own personal belief in the death penalty,14 ' (2) his personal practice of seeking the death penalty only in a few select cases,' (3) that
Brooks believed in the death penalty as evidenced by his killing of Galloway and that Galloway did not have a lawyer or a judge or any other
procedural safeguards,14 (4) that it would be far cheaper to execute
Brooks than to house him for life under a life without parole sentence, 147
and (5) arguing 1that the members of the jury were individual soldiers in
a war on crime. "
The court focused on four of those arguments--personal belief in capital
punishment, prosecutor's policy of rarely seeking the death penalty, the
claim that Brooks' death would save taxpayers money, and the war on
crime speech-to determine if use of these arguments was fundamentally
unfair. 14' The court's greatest concern was the prosecutor's argued policy
of prosecuting only certain cases, which were implicitly the worst ones.
The court suggested that the jury would accept the prosecutor's expertise
in place of their own. The court found, however, that in view of the other
instructions, the argument was improper, but not fundamentally unfair.
The court used similar rationalization in finding the war on crime argument bothersome, though not unacceptable. Lastly, the court determined
that the argument about saving the state money was so brief as to have
been of little influence."' The court may cause difficulties by having considered arguments of this kind, for prosecutors may, as a result of the
opinion, return to the pre-Tucker"' days of no holds barred. The court
142. Batey & Marks, ConstitutionalCriminal Procedure,1984 Eleventh Circuit Survey,
36 MEncza L. Rav.1149 (1985).
143. 762 F.2d at 1383 (11th Cir. 1985).
144. Id. at 1408 (citing United States v. Morris, 568 F.2d 396 (5th Cir. 1978)).
145. 762 F.2d at 1410 (citing Hall v. United States, 419 F.2d 582 (5th Cir. 1969)).
146. 762 F.2d at 1410 (citing Griffin v. California, 380 U.S. 609 (1965)).
147. 762 F.2d at 1412 (citing Gregg v. Georgia, 428 U.S. 153 (1976)).
148. 762 F.2d at 1412 (citing Viereck v. United States, 318 U.S. 236 (1943)).
149. 762 F.2d at 1413.
150. Id. at 1413-16.
151. Tucker v. Zant, 724 F.2d 882 (11th Cir. 1984), vacated sub nom. Tucker v. Kemp,
105 S.Ct. 517 (1985); Tucker v. Francis, 723 F.2d 1504 (11th Cir.), vacated sub nom. Brooks
v. Francis, 728 F.2d 1358 (11th Cir. 1984) (en banc), reinstated, 762 F.2d 1496 (11th Cir.)
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relied on similar rationalizations in its en banc reconsideration in Tucker
v. Kemp"' in which the court vacated the panel opinion reversing a denial of a habeas petition following a state conviction of murder, kidnap53
ping with bodily injury, and robbery by intimidation in Georgia.
The Supreme Court's decision in Donnelly v. DeChristoforol" set the
standard for habeas corpus review of errors in prosecutorial closing argument. The standard is that statements must be of such a nature that they
rendered the defendant's trial fundamentally unfair. It then becomes the
court's task to evaluate whether there was a reasonable probability that,
in the absence of the offending remarks, the sentencing outcome would
have been different."65 The argument here concerned the 'prosecutorial
expertise' substitution, the prosecutor's personal opinions about defendant's rehabilitation, the suggestion that the jury was but one link in the
decision making process, and finally, the burden on the taxpayers as a
result of a life sentence. The court's analysis was not concern with
whether those remarks were proper, but whether they were outweighed
by the evidence of statutory aggravating circumstances.'" The resultant
standard seems to be that strong evidence of guilt may permit
prosecutorial misconduct, which may be an error in view of the policies of
fundamental fairness and individualized consideration previously
mentioned.
In two opinions the court found prosecutorial misconduct" ' when different prosecutors apparently quoted from the same passage" in an old
Georgia Supreme Court opinion, Eberhart v. State:"'
We have,-however, no sympathy with that sickly sentimentality that
springs into action whenever a criminal is at length about to suffer for a
crime. It may be a sign of a tender heart, but it is also a sign of one not
under proper regulation. Society demands that crime shall be punished
and criminals warned, and the false humanity that starts and shudders
when the axe of justice is ready to strike, is a dangerous element for the
peace of society.'"
(en banc), reh'g denied, 780 F.2d 1033 (11th Cir. 1985) (en banc).
152. 762 F.2d 1480 (11th Cir.) (en banc), vacated, 106 S. Ct. 517 (1985).
153. 762 F.2d at 1489.
154. 416 U.S. 637 (1974).
155. 762 F.2d at 1402.
156. Id. at 1403.
157. Potts v. Kemp, 764 F.2d 1369 (11th Cir. 1985); Drake v. Kemp, 762 F.2d 1449 (11th
Cir. 1985) (en bane).
158. Potts v. Kemp, 764 F.2d 1369, 1371 (11th Cir. 1985); Drake v. Kemp, 762 F.2d 1449,
1458 (11th Cir. 1985) (en banc).
159. 47 Ga. 598 (1873) (overruled by Hawes v. State, 240 Ga. 327, 240 S.E.2d 833 (1977)).
160. 47 Ga. at 610.
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The prosecutor in Drake also referred to another ancient Georgia case,
Hawkins v. State, 1 for the proposition that "[h]uman life is sacrificed at
this day throughout the land with more indifference than the life of a
dog, especially if it be a good dog. ''1 62 In Drake, the court decided that
cloaking the argument in the language of state authority would increase
the impact upon the jury. 113 This is particularly true about the language
in that opinion which instructed the jury to reject mercy in the case.
V.

Witherspoon EXCLUSION

The court decided three cases of interest during the year regarding juror exclusion because of a personal or religious opposition to the death
penalty. When the United States Supreme Court decided Witherspoon v.
Illinois,'" the case stood for the proposition that persons with personal or
religious opposition to the death penalty could not be excluded from juror
service per se. 1 "5It is only with the most macabre sense of irony that
courts now use Witherspoon in broadaxe fashion as a prosecutorial tool
to ensure guilt-prone juries.'"
All 1985 Eleventh Circuit cases have as their backdrop Wainwright v.
Witt.16

7

The Supreme Court decided Wainwright on January 21, 1985.

The Court reversed the Eleventh Circuit's decision,,"8 which reversed the
federal district court's denial of petitioner Witt's application for the writ
based on improper exclusion of a juror pursuant to Witherspoon."' In
Witherspoon, the Court determined that the State of Illinois violated defendant's right to an impartial jury under the sixth and fourteenth
amendments to the Constitution of the United States when it excused for
cause all members of the jury venire who expressed conscientious objections to capital punishment.1 70 The Court in Witherspoon also determined, however, that jurors may be excluded for cause when they make
it:
161. 25 Ga. 207 (1858).
162. 762 F.2d at 1458 (quoting Hawkins, 25 Ga. at 211).
163. Id. at 1459.
164. 391 U.S. 510, reh'g denied, 393 U.S. 898 (1968).
165. Id. at 519.
166. In Grigsby v. Mabry, 637 F.2d 525 (8th Cir. 1980), the Eighth Circuit affirmed that
exclusion of persons with absolute scruples against the death penalty violates the defendant's right to a jury comprised of a fair cross section of the community. Id. at 527. An
appeal of that decision is now pending before the United States Supreme Court.
167. 105 S. Ct. 844 (19865).
168. Witt v. Wainwright, 714 F.2d 1069 (11th Cir.), modified, 723 F.2d 769 (11th Cir.
1984).
169. 714 F.2d at 1071.
170. 391 U.S. at 518.
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unmistakably clear (1) that they would automatically vote against the
imposition of capital punishment without regard to any evidence that
might be developed at the trial of the case before them, or (2) that their
attitude toward the death penalty would prevent them from making an
impartial decision as the defendants guilt."'

The colloquy between the prosecutor and the juror in Wainwright was as
follows:
[Q. prosecutor:] Now, let me ask you a question, ma'am. Do you have
any religious beliefs or personal beliefs against the death penalty?
[A. Colby:] I am afraid personally but not[Q]: Speak up, please.
[A]: I am afraid of being a little personal, but definitely not religious.
[Q]: Now, would that interfere with you sitting as a juror in this case?
[A]: I am afraid it would.
[Q]: You are afraid it would?
[A]: Yes, Sir.
[QI: Would it interfere with judging the guilt or innocence of the Defendant in this case?
[A]: I think so.
[Q]: You think it would.
[A]: I think it would.
[Q]: Your honor, I would move for cause at this point.
"THE COURT:

All right. Step down.''7

No objection was voiced by defense counsel to the questions and answers,
nor did defense counsel try to rehabilitate the juror with further voir dire.
Justice Rehnquist, citing Adams v. Texas,'73 described the standard of
exclusion as whether the juror's views would "prevent or substantially impair the performance of his duties as a juror in accordance with his in1
structions and his oath.""'
4 He determined that the Eleventh Circuit
erred in focusing on the lack of clarity of the questions and the answers.
More significantly, however, the Court determined that the question of
challenge of a prospective juror is a "factual issue,"' ' M and the state
court's determination of that 'factual issue' is given a presumption of correctness."76 The Court thus determined that the trial court's ruling was
correct under the law; it was entitled to a presumption of correctness; and
sufficient 'written indicia' were present to satisfy the requirements of sec-

171.
172.
173.
174.
175.
176.

Id. at 522-23 n.21 (emphasis in original).
105 S. Ct. at 848 (quoting the trial record).
448 U.S. 38 (1980).
105 S.Ct. at 850 (citing Adams, 448 U.S. at 45).
105 S. Ct. at 853 (citing 28 U.S.C. § 2254(d) (1982)).
105 S.Ct. at 854 (citing Patton v. Yount, 104 S.Ct. 2885 (1984)).
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tion 2254(d). 17 Given these two considerations, the outcome was obvious.
The record is brief for such a paramount constitutional issue. Even more
troubling is the determination that a state trial judge's summary dismissal of a juror will be given a presumption of correctness under the equivocal facts determined in Witt and the limited inquiry of the Court on this
issue.
Three members of the venire in the murder, rape, kidnapping, and aggravated assault trial of Johnnie L. Johnson"76 were dismissed following a
determination that all "said unequivocally that they could not impose the
death penalty. 1 "7 In Jenkins v. Wainwright,6 s petitioner argued that the
exclusion of jurors opposing the death penalty from trial on the merits
denied him trial by a fair cross-section of the community and created a
guilt-prone jury.618 That claim previously had been determined by the
court adversely to petitioner and the claim was rejected. 18' A more difficult issue was addressed in Darden v. Wainwright.6 3 Pending certiorari
to the Supreme Court, the case was remanded for further consideration in
light of Wainwright v. Witt.'"s In viewing Darden's petition under the
standards set out in Witt, the Eleventh Circuit concluded that Darden
was not entitled to habeas relief. A juror may be excluded "if the trial
Court is left with a definite impression that the juror's views would pre-

177. 28 U.S.C. § 2254(d) (1982) provides in pertinent part:
[A) determination after a hearing on the merits of a factual issue, made by a State
court of competent jurisdiction in a proceeding to which the applicant for the writ
and the State or an officer or agent thereof were parties, evidenced by a written
finding, written opinion, or other reliable or adequate written indicia, shall be presumed to be correct, unless the applicant shall establish or it shall otherwise appear, or the respondent shall admit-(1) that the merits of the factual dispute
were not resolved in the State court hearing; (2) that the factfinding procedure
employed by the State court was not adequate to afford a full and fair hearing; (3)
that the material facts were not adequately developed at the State court hearing;
Id.
178. Johnson v. Kemp, 759 F.2d 1503 (11th Cir. 1985).
179. Id. at 1506.
180. 763 F.2d 1390 (11th Cir. 1985).
181. Id. at 1393.
182. Id. See also Smith v. Balkcom, 660 F.2d 573, 575-84 (5th Cir. 1981) (Unit B), modified, 671 F.2d 858 (5th Cir.) (Unit B), cert. denied, 459 U.S. 882 (1982); Spinkellink v.
Wainwright, 578 F.2d 582, 591-99 (5th Cir. 1978), cert. denied, 440 U.S. 976 (1979).
183. 767 F.2d 752 (11th Cir.), reh'g denied, 772 F.2d 666 (11th Cir. 1985) (en banc).
184. Darden v. Wainwright, 699 F.2d 1031 (11th Cir.), vacated, 715 F.2d 502 (11th Cir.
1983) (en banc), cert. denied, 467 U.S. 1230 (1984), vacated, 105 S. Ct. 1158 (1985). The
Eleventh Circuit had twice rejected Darden's claims, but on rehearing the court reversed
itself and held the trial court's exclusion of the venire persons unconstitutional under
Witherspoon. 725 F.2d 1526 (11th Cir.), cert. denied, 104 S. Ct. 2688 (1984), vacated, 105 S.
Ct. 1158 (1985).
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vent or substantially impair the performance of the juror's duties in accordance with the instructions and oath."' s5 The particular colloquy by
the trial court about the challenged juror was as follows: "Do you have
any moral or religious, conscientious moral or religious principles in opposition to the death penalty so strong that you would be unable without
violating your own principles to vote to recommend a death penalty regardless of the facts?"""8 The juror responded, "Yes.' 8s7 Circuit Judge
Johnson, dissenting, noted that while Witt may simplify the standard, it
does not do away with the constitutional requirement set forth in Witherspoon.'8 Additionally, the dissent called attention to the court's requirements to review the finding of juror bias notwithstanding the presumption of correctness now applicable under 28 U.S.C.A. § 2254(d)(8).18 9
VI.

OTHER JURY ISSUES

Two other jury issues were decided by the Eleventh Circuit, both
favorable to habeas corpus petitioners. In Jordan v. State,' 0 the Supreme Court of Georgia affirmed a conviction of Forrest Andrew Jordan
for mutiny and murder. The weekend prior to his trial there were demonstrations and counter-demonstrations relating to prison conditions, petitioner's trial, and the trial of six black inmates, all of which stemmed
from a prison race riot. The riot and following demonstrations were accompanied by a barrage of inflammatory publicity in the rural Georgia
county that housed the Georgia State Prison at Reidsville."' Petitioner
moved repeatedly for a change of venue and in support of that motion
offered expert testimony with regard to inflammatory media coverage,
opinion surveys, and economic dependence upon the prison facility.
Those grounds were adopted with regard to proposed voir dire of the
jury. Ultimately forty-two persons were empanelled, composing the group
from which the jury would be chosen. That group was permitted to carry
on their normal activities over the weekend and instructed not to read or
listen to any reports regarding the proceedings. That weekend prominent
civil rights leaders led a march from Savannah to Reidsville. There was a
demonstration at the gates of the prison, a counter-demonstration downtown attended by prominent white supremacists, and a cross burning. All
of this was accompanied by extensive coverage in the media. The follow185.
186.
187.
188.
189.
190.
191.

767 F.2d at 753.
Id. at 756 (quoting the trial court jury voir dire) (emphasis in original).
Id.
Id. at 757 (Johnson, J., dissenting).
Id. (citing 28 U.S.C.A. § 2254(d)(8) (West 1977)).
247 Ga. 328, 276 S.E.2d 224 (1981).
Id. at 328-29, 276 S.E.2d at 227.
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ing Monday, the forty-two members were empanelled, and defense counsel moved for voir dire with regard to events of the preceding weekend.
The court denied the motion, the case proceeded to trial, and defendant
was convicted. The Supreme Court of Georgia affirmed the decision." 2
Following the Georgia Supreme Court affirmance, defendant petitioned
for a writ of habeas corpus. The United States District Court for the
Southern District of Georgia denied relief, dismissing the petition."'3 Defendant appealed, and the Eleventh Circuit held that the trial court's failure to conduct a vior dire or to allow defense counsel to make relevant
inquiries to jury panel members, despite the inflammatory publicity, violated defendant's constitutional rights to an impartial jury and due
process.'"
The court in Jordan v. Lippman'" cited United States v. Davis" in
support of its decision. '" The opinion in Davis, which was binding upon
the Eleventh Circuit,"' 8 declared that when a significant possibility of
prejudice exists as a result of pretrial publicity, adequate vior dire must
be allowed.'" The procedure attacked in Davis was merely a request by
the judge that any panel member raise their hand if they felt the publicity impaired their ability to make an impartial decision. 2 "0The court concluded in Davis that the cursory questioning by the court was not enough.
The trial court should have determined what each juror had heard or
read, how it affected his attitude toward the trial, and whether any juror's
impartiality had been destroyed.20 1 Despite the ample authority within
the Eleventh Circuit,' 0 ' the court in Jordan also relied upon Patton v.
Yount' 0 ' for the importance of voir dire in selecting an impartial jury.'4
For these reasons, Jordan gained a new trial.
In Bowen v. Kemp,'0 ' the Eleventh Circuit affirmed a determination by
the district court that a Georgia state court jury system unconstitutionally excluded women. Petitioner was therefore granted habeas relief. The
192.
193.
194.

Id. at 337, 276 S.E.2d at 233-37.
Jordan v. Lippman, 763 F.2d 1265, 1266 (11th Cir. 1985).
Id. at 1281:

195. 763 F.2d at 1265 (11th Cir. 1985).
196.
197.
198.

583 F.2d 190 (5th Cir. 1978).
763 F.2d at 1274 (citing United States v. Davis, 583 F.2d 190 (5th Cir. 1978)).
See Bonner v. City of Prichard, 661 F.2d 1206 (11th Cir. 1981).

199.
200.
201.
202.
203.
204.

583 F.2d at 197.
Id. at 196.
Id.
See 763 F.2d at 1275.
104 S. Ct. 2885 (1984).
763 F.2d at 1276.

205.

769 F.2d 672 (11th Cir.), reh'g denied, 776 F.2d 1486 (11th Cir. 1985).
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court, relying upon Rose v. Mitchell'" and Castaneda v. Partida,"'
found that women constituted a distinct and recognizable class.2" Their
underrepresentation was proven by comparing the proportion of the total
population to the proportion called to serve as jurors. Petitioner was required to show that the selection procedure was susceptible to abuse to a
degree sufficient to support the presumption of discrimination raised by
the statistical showing.'" Petitioner was able to show that there was a
negative 22.7% disparity between women residing in the county and the
percentage of women called to serve on the list from which the jury was
selected in petitioner's case.' 10 Petitioner satisfied the third requirement
of Castaneda by showing that the jury commission knew the gender of
every potential juror, that the commissioners were, as a group, personally
familiar with practically every one in the county, and that the commissioners discussed among themselves the qualifications of each person considered.2" The state's rebuttal consisted of showing that a black man and
a white woman were members of the jury commission and all members
denied discrimination. This was insufficient to counter the clear showing
made by petitioner under Castaneda.211

VII.

FIrH, SIXTH, AND FOURTEENTH AMENDMENT RIGHTS

The Eleventh Circuit discussed numerous issues concerning the accused's rights under the fifth, sixth, and fourteenth amendments, including due process right to a fair trial,"'' right to trial by jury,'1 4 Miranda
warnings,2' right to counsel,al' Massiah questions about tape recordings,' 1 nondisclosure as a violation of the right to fair trial,2 1 confronta-

tion questions,"' retrial being barred by ex-post facto,"20 and the increasingly frequent and disturbing question of grand jury subpoenas being
206.
207.
208.
209.
210.
211.
212.
213.
214.
215.
216.

443 U.S. 545 (1979).
430 U.S. 482 (1977).
769 F.2d at 683-84.
Id. at 684.
Id. at 685.
Id. at 687.
Id. at 688.
Peek v. Kemp, 746 F.2d 672, 679 (11th Cir. 1984).
United States v. Goetz, 746 F.2d 705, 708 (11th Cir. 1984).
Martin v. Wainright, 770 F.2d 918, 924 (11th Cir. 1985).
Crutchfield v. Wainwright, 772 F.2d 839, 842 (11th Cir. 1985).

217. United States v. Darwin, 757 F.2d 1193, 1200 (11th Cir.), reh'g denied, 767 F.2d 938
(11th Cir. 1985) (en banc), cert. denied, 106 S. Ct. 896 (1986).
218. Haber v. Wainwright, 756 F.2d 1520, 1523 (11th Cir. 1985).
219. Harris v. Wainwright, 760 F.2d 1148, 1152 (11th Cir. 1985).
220. Knuck v. Wainwright, 759 F.2d 856, 859 (11th Cir. 1985).
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served upon attorneys and their office records."'
A. Fifth Amendment Failure to Testify and Comment Thereon
The Eleventh Circuit's decision in United States v. Carrodeguas2"'
concerned a situation in which only one out of four codefendants took the
stand. At closing, counsel for the testifying codefendant commented directly and forcefully on his client's taking the stand, which indirectly,
though with equal force, was comment upon the other defendant's failure
to take the stand. The court, citing United States v. Hodges, 2 found no
error with favorable comment by counsel about his client's taking the
stand.224 In order to carry the burden of showing violation of the fifth
amendment privilege, the court must be convinced that the jury necessarily would have taken the remarks as being a comment on a defendant's
failure to testify. 25 It is not evident in reading this case whether any or
all defendants moved to sever in anticipation of a situation such as this.
The party representing the sole testifying codefendant is in the delightful
situation of forcefully arguing innocence at the expense of codefendants
and playing havoc amongst them.
B. Fair Trial Due Process Claims
The cavalier excusal of a juror during the trial of David Peek served as
a basis for the grant of writ of habeas corpus and reversal of the conviction in Peek v. Kemp.26 During the guilt phase of a capital murder trial
in Peek, the jury began its deliberations at approximately 10:30 p.m. The
jurors returned at midnight for some inconsequential instructions. The
jury went back out until approximately 12:30 a.m. when the foreman advised the court that one member of the jury was extremely nervous and
almost at the breaking point and that the juror requested to be excused.
Without further inquiry, the juror was excused with the consent of the
state and of defendant's counsel, who consented without consulting with
defendant.2 7 Without further instructions, the jury returned at 12:45 a.m.
with a guilty verdict.2 8 In subsequent state habeas corpus proceedings,
the state court, following an evidentiary hearing, made findings of fact
221.
222.
States,
223.
224.
225.
226.
227.
228.

In re Grand Jury Subpoena Duces Tecum, 754 F.2d 918 (11th Cir. 1985).
747 F.2d 1390 (11th Cir. 1984), cert. denied sub nom. Hernandez-Cartaya v. United
106 S. Ct. 60 (1985).
502 F.2d 586 (5th Cir. 1974).
747 F.2d at 1395 (citing Hodges, 502 F.2d at 587).
747 F.2d at 1395 (citing Williams v. Wainwright, 673 F.2d 1182 (11th Cir. 1982)).
746 F.2d 672 (11th Cir. 1984).
Id. at 675.
Id.
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with respect to the replacement of the juror. Under the United States
Supreme Court's holding in Sumner v. Mata,"' the reviewing federal
court is required to defer to those state findings unless they are not fairly
supported by the record."s Here, the Eleventh Circuit determined that
the findings of the state court were not supported by the record.'8 1 No
additional findings of fact were made by the magistrate in the habeas
proceeding in federal district court. In making an independent factual determination, the court found that the excused juror was not in fact sick,
but was emotionally overwrought from being the sole holdout in the face
of eleven votes for conviction.232

In its opinion, the Eleventh Circuit stated that Georgia law allows replacement of a juror for physical or mental condition or for other just
cause." 3 The court further stated that under Georgia case law a defendant cannot be convicted by less than a unanimous jury and failure of unanimity would lead to a mistrial .24 The court, relying on fifth, sixth, and
fourteenth amendment grounds, found petitioner was deprived of his constitutional right to a trial by a fair and impartial jury and deprived also of
his due process right to a fair trial. 86 The court specifically found that
the state court's failure to observe Georgia law and procedure ordinarily
would not be a matter of federal concern, but when the deviation was so
serious, it might render the proceedings fundamentally unfair.2" The real
issue in this case was the elimination of the uncooperative juror because
of his vote to acquit. The court dealt only obliquely with this question by
finding that the trial judge should not have instructed the jury to begin
the deliberations anew with the entry of the new juror ."' The court described this as an inherently coercive effect upon the alternate juror.
In United States v. Goetz" s the court addressed two issues concerning
the right to trial by jury and the infringement of fifth amendment rights.
Goetz came to the court charged with two counts of willful failure to file
federal income tax returns.2" Defendants had filed returns but they were
blank, and the trial court directed the jury that the documents filed were
229. 455 U.S. 591 (1982).
230. 746 F.2d at 676 (11th Cir. 1984) (citing 28 U.S.C. § 2254(d) (1982)).
231. 746 F.2d at 676.
232. Id. at 676-77.
233. Id. at 679 (citing O.C.G.A. § 15-12-172 (Michie 1985)).
234. 746 F.2d at 680 (citing Maddox v. State, 233 Ga. 874, 213 S.E.2d 654 (1975)).
235. 746 F.2d at 681.
236. Id. at 680 (citing Klimas v. Mabry, 599 F.2d 842, 848 (8th Cir. 1979), rev'd on other
grounds, 448 U.S. 444 (1980)). See also Braley v. Gladden, 403 F.2d 858 (9th Cir. 1968).
237. 746 F.2d at 681.

238.

746 F.2d 705 (11th Cir. 1984).

239.

Id. at 707.
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not "'returns' within the meaning of" the statute.2 40 The court correctly
ruled that, as a matter of law, tax returns that do not contain financial
information are not "'returns' within the meaning of" the statute;2 4' however, it was error for the court to determine that the documents filed did
not in fact contain any financial information and to determine as a mat-'
ter of law that they were not returns.2 42 The court, quoting from Roe v.
United States,24 concluded: "[No fact, not even an undisputed fact,
may be determined by the Judge. The plea of not guilty puts all in issue,
even the most patent truth. In our federal system, the Trial Court may
never instruct a verdict either in whole or in part."' The court found
further error in refusing to allow defendants to present a good faith defense to the jury.24
Ordinarily, the amount of one's income tax is not subject to the fifth
amendment privilege under United States v. Pilcher; 4' however, a good
faith claim of privilege against self-incrimination is a defense to the element of willfulness necessary for conviction under the statute.247 The

court had issued a pretrial order ruling that defendants must make a
prima facie showing to the court, in camera, about the validity of their
good faith defense. If they failed to do so, they would be prevented from
presenting this to the jury. Defendants refused to present such evidence
or take part in any hearing. The court then charged the jury that the
documents submitted by defendants were not 'returns.""24

Defendants

also were not permitted to produce any evidence of a good faith defense.
The court's decision in United States v. Johnson24 set the standard for
submission of the good faith defense. The fifth amendment privilege does
not give a person the right to withhold the required information on his
income tax return. If the defendant has, however, a good faith belief in
his right to assert his privilege not to incriminate himself, then the defendant would not be guilty of the crime as charged that calls for willfulness.2 0 The court in Goetz thus concluded that the trial court confused
its role of determining the presence or absence of a good faith defense
and in effect directed a verdict with regard to that issue and prevented
240.

Id.

241. Id. (citing 26 U.S.C. § 7203 (1982)). See also United States v. Pilcher, 672 F.2d 875,
877 (11th Cir.), cert. denied, 459 U.S. 973 (1982).

242.
243.
244.
245.

746
287
746
746

F.2d
F.2d
F.2d
F.2d

at 708.
435 (5th Cir.), cert. denied, 368 U.S. 824 (1961).
at 708 (quoting Roe, 287 F.2d at 440).
at 708.

246. 672 F.2d 875, 877 (11th Cir.), cert. denied, 459 U.. 973 (1982).

247.
248.
249.
250.

746 F.2d at 710 (citing 26 U.S.C. § 7203 (1982)).
746 F.2d at 710-11.
577 F.2d 1304 (5th Cir.), reh'g denied, 584 F.2d 389 (5th Cir. 1978).
577 F.2d at 1310 n.3.
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defendants from submitting any evidence of good faith to the jury.251
C.

Miranda Rights

The Eleventh Circuit issued three opinions in 1985 that dealt with defendants' combined fifth and sixth amendment rights, referred to conceptually as Miranda rights.22 All four decisions found no Miranda violations. A Florida district court convicted Antonio Vigil-Montanel and Elio
Bacaro-Garcia of air piracy. The Eleventh Circuit in its recitation of the
facts in United States v.Lueck,' 63 in an earlier decision, stated that police officers detained defendants for questioning when defendants attempted to board a plane. The officers detained and questioned defendants because of suspicions of the ticket agent.2" Because of the custodial
nature of the detention, defendants' asserted that Miranda warnings
should have been issued and that failure to do so rendered inadmissible
any statements they made.25 The court held that routine security confrontations for boarding airplanes do not amount to being placed in custody or detained so that warnings are required, because of the government's responsibility to police national borders."
Although it occurred in a more typical custodial situation, the court
was equally brief in determining that no Miranda violation occurred in
United States v. Suggs.2 7 At the time of his arrest, defendant Suggs and
his wife advised agents that they were represented by an attorney and
that they wished to exercise their rights to remain silent. Evidently, while
being taken to be booked, they were handed a copy of the indictment and
Suggs supposedly blurted out, "Heck or hell, everybody cheats on their
travel vouchers. '' 2 6 Defendant denied making the statement. 269 It was
clear the officers were aware that defendant was represented by counsel
and that he had asserted a desire to remain silent. The trial court ruled
that this was a spontaneous utterance, and the Eleventh Circuit approved
that ruling,' 60 citing Miranda v. Arizona,"' Rhode Island v. Innis,'2' and

251. 746 F.2d at 711.
252. See Martin v. Wainwright, 770 F.2d 918 (11th Cir. 1985); United States v. Davidson, 768 F.2d 1266 (11th Cir. 1985); United States v. Suggs, 755 F.2d 1538 (11th Cir. 1985).
253. 678 F.2d 895 (11th Cir.), reh'g denied, 695 F.2d 566 (11th Cir. 1982).
254. 678 F.2d at 897.

255.
256.
257.
258.
259.
260.

Id. at 898.
Id. at 899.
755 F.2d 1538 (11th Cir. 1985).
Id. at 1541.
Id.
Id.

261.

384 U.S. 436, 473-74 (1966).

262. 446 U.S. 291 (1980).
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United States v. Castro.23 Evidently, neither the trial court nor the appellate court addressed the issue of whether the agents' proffering of the
indictment to defendant was an attempt to elicit a response, incriminating or otherwise.
In United States v. Davidson,2 agents arrested defendant, who appeared at an airline ticket counter to retrieve a couple of suitcases left by
a companion. Drug agents became suspicious about the suitcases being
left. When the agents searched the suitcases they found marijuana.'" The
agents advised defendant of his rights and asked if he understood them,
and he replied that if talking to the agents would help him, then he would
not mind talking to them. The agents then advised him that they could
not promise anything, but if he did cooperate (with substantial assistance), the United States Attorney could recommend something at his
sentencing, in return for his assistance. Defendant then described his involvement, and that statement was later offered at trial.2 " The district
court, in addressing pretrial motions filed by defendant, refused to follow
Jackson v. Denno,267 which required the court to hold a fair hearing for
an independent and reliable determination that a confession is voluntary
before it is allowed to be heard by the jury. It is error not to hold a hearing upon proper request, and this error occurred in the instant case.*"
The ordinary remedy would be to remand for a hearing on that issue. A
defendant, however, is not entitled to remand for a hearing unless he can
prove that the confession was involuntary.'" Remarkably, the court ruled
as a matter of law, that the DEA agents' statement to defendant did not
constitute sufficient inducement that would render the statement
involuntary. 2 0
In Martin v. Wainwright,'7 ' a Florida state court had convicted Nollie
Lee Martin of first degree murder, kidnapping, armed robbery, and forceable sexual battery and sentenced him to death.27 On appeal from the
denial of his petition for habeas corpus from federal district court, petitioner raised numerous and serious issues relating to Miranda.27' Martin
gave two confessions, one on July 4th and the second on July 11th of
1977. Martin was arrested about 2:30 p.m. on July 4th and was interro263.
264.
265.
266.
267.
268.
269.
270.
271.
272.
273.

723 F.2d 1527 (11th Cir. 1984).
768 F.2d 1266 (11th Cir. 1985).
Id. at 1268.
Id. at 1269.
378 U.S. 368 (1964).
768 F.2d at 1269.
Id. at 1270.
Id. at 1271 (citing United-States v. Ballard, 586 F.2d 1060 (5th Cir. 1978)).
770 F.2d 918 (11th Cir. 1985).
Id. at 922.
Id.
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gated until approximately 8:00 p.m., when he confessed.2 74 Officers read
him his Miranda rights, and he waived them. At some point during the
interrogation, he suggested quitting until the next day, and his request
was confirmed by the police. The police nevertheless pressed on until
they obtained a confession.27 The Eleventh Circuit determined that this
was a technical violation of Miranda since any request to cut off the
questioning must be scrupulously honored. 7 The court in Martin went
on to determine that despite the 'distasteful' police tactics of continuous
interrogation, the 'Mutt and jeff' routine, the attendant District Attorney's offer of legal advice, and the detectives' promise to offer psychiatric
assistance, the confession was not involuntary.' The court then moved
to determine whether the first confession, which was voluntary, but in
technical violation of Miranda, would invalidate the second confession
under the doctrine of 'fruit of the poisonous tree' or 'cat out of the bag'
18
rule.2
The court belittled the Miranda violation here as being an equivocal
attempt to cut off questioning as opposed to a failure to give Miranda
warnings at all, 7 1 similar to the recent machinations of the United States'
Supreme Court in Oregon v. Elstad.' 0 The court then quoted from Elstad as follows:
"It is an unwarranted extension of Miranda to hold that a simple failure
to administer the warnings, unaccompanied by any actual coercion or
other circumstances calculated to undermine the suspect's ability to exercise his free will so taints the investigatory process that a subsequent
voluntary and informed waiver is ineffective for some indeterminate period. Though Miranda requires that the unwarned admission must be
suppressed, the admissibility of any subsequent statement should turn in
these circumstances solely on whether it is knowingly and voluntarily
made."M'
The court concluded that the earlier confession satisfied the due process
voluntariness test, and it was, therefore, not inadmissible under the 'fruit
of the poisonous tree' doctrine.'' The United States Supreme Court de-

274.
275.
276.
(1975)).
277.
278.
279.
280.
281.
282.

Id.
Id.

Id. at 923 (citing Miranda, 384 U.S. at 473-74; Michigan v. Mosley, 423 U.S. 96
770 F.2d at 926.
Id. at 928.
Id.
105 S. Ct. 1285 (1985).
770 F.2d at 928 (quoting Elstad, 105 S. Ct. at 1293-94) (emphasis added by court)).
770 F.2d at 928.
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rived the 'cat out of the bag' doctrine in United States v. Bayer.3 The
doctrine provides that once the initial confession has been made, it fatally
compromises the voluntariness of any subsequent confession because, appropriately enough, the 'cat would be out of the bag.'" The court, quoting from Elstad, determined that Elstad rejected a broad interpretation
of the 'cat out-:of the bag' rule by stating:
"This Court has never held that the psychological impact of voluntary
disclosure of a guilty secret qualifies as state compulsion or compromises
the voluntariness of a subsequent informed waiver .... When neither
the initial nor the subsequent admission is coerced, little justification

exists for permitting the highly probative evidence of a voluntary confession to be irretrievably lost to the factfinder.""'
The last issue raised by petitioner was whether his July 11th confession
was in violation of Miranda. He was warned of the following:
"Q. All right, Lee. I will remind you of your constitutional rights. You
know that you don't have to talk to me. You have an attorney who says
that he wishes for you to talk to no one but you're going to talk to me of
your own free will and because you want to, is that correct?
A. Right." 2"
Under the authority of Biddy v. Diamond,'27 the questionable Miranda
warning on July 11th, taken with the full Miranda warning on July 4th
and the intervening period of time, rendered the warning sufficient.'"
Thus, although there was a technical violation in the first confession, it
was voluntary and not improper. His July 11th confession was also voluntary and not improper. Everything said in the July 4th confession was
reiterated in the July 11th confession, and furthermore, since his codefendant testified, the error, if any, was harmless. The analysis used by the
Court was result-oriented, like the analysis used by the Supreme Court in
Elstad.

D.

Sixth Amendment Right to Counsel

The Eleventh Circuit, in Crutchfield v. Wainwright,"' decided to remand the case for a determination of prejudice. At trial, defendant
283.
284.
285.
omitted
286.
287.
288.
289.

331 U.S. 532 (1947).
770 F.2d at 928-29.
Id. at 929 (quoting Elstad, 105 S. Ct. at 1295) (emphasis added by court; footnote
by court)).
770 F.2d at 930 (quoting trial court transcript).
516 F.2d 118 (5th Cir. 1975), cert. denied, 425 U.S. 950 (1976).
770 F.2d at 930.
772 F.2d 839 (11th Cir. 1985).
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Crutchfield was admonished by the court not to talk to his attorney during a recess.2 On a second occasion, while Crutchfield was. testifying, he
requested the opportunity to speak to his attorney, and the court denied
the request .2' The Fifth Circuit, in United States v. Conway,'' held that
any denial of access to counsel, regardless of how brief, violated the sixth
amendment and required reversal without any proof or inquiry about
prejudice.23 The per se nature of the rule in Conway has been modified,
to some extent, by the Supreme Court decisions in United States v.
4 and Strickland
Cronic9"
v. Washington.29 The court backed away from
the Conway rule and seemed to adopt the position espoused by the court
in Chapman v. California,9 6 which placed upon the prosecution the burden of showing that the error, if any, is harmless beyond a reasonable

doubt.297 The court remanded to the district court to determine if the

error in denying Crutchfield access to his lawyer was not harmless beyond
a reasonable doubt.2'8
E. Sixth Amendment Massiah Issue
2
In United States v. Darwin,"
' the Southern District of Florida convicted Tony Darwin of various drug charges.30 0 Prior to trial, a cellmate
approached the United States Attorney's office with information that defendant was seeking someone to murder a key witness.'" The cellmate,
with a long criminal record, was hoping to make a deal. Officers wired the
cellmate and recorded conversations of defendant seeking someone to
murder the witness. This was brought to the court's attention immedi-

ately prior to trial, and the court severed Darwin's case.3 0 ' The court in-

dicted Darwin for obstruction of justice, and consolidated that charge
with the drug charges.30 ' The court tried Darwin and convicted him of
most of the drug charges. The jury was hung on the obstruction of justice
290. Id. at 841.

291. Id.
292. 632 F.2d 641 (5th Cir. 1980).
293. Id. at 643-44.
294. 466 U.S. 648 (1984).
295. 466 U.S. 668 (1984).
296. 386 U.S. 18, reh'g denied, 386 U.S. 987 (197t)).
297. 386 U.S. at 24-26.
298. 772 F.2d at 843.
299. 757 F.2d 1193 (11th Cir.), reh'g denied, 767 F.2d 938 (11th Cir.) (en banc), cert.
denied, 106 S. Ct. 896 (1985).
300. 757 F.2d at 1197.
301. Id. at 1196.
302. Id.
303. Id.
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charge, however, so a mistrial was declared. 3 0 The Supreme Court, in
Massiah v. United States,30" explored the parameters of the fifth and
sixth amendment protection of defendants when government agents use
planted informants to gain information. Massiah, on trial for robbery, was
confronted with statements he made to a cellmate planted and wired by
the FBI. 3 " Massiah's conviction was reversed with the admonition: "[Massiah] was denied the basic protections of [the right of the
assistance of counsel] when there was used against him at trial evidence
of his own incriminating words, which federal agents had deliberately
elicited from him after he had been indicted and in the absence of his
counsel." 3 The Court created an exception to Massiah for agents seeking to investigate crimes other than those that the defendant is charged
3
with and coincidentally eliciting statements about the charged offense. 08
The Eleventh Circuit found that United States v. Missler,3 0" United
States v. Hinton,3" and United States v. Lisenby,3 " create 'tension' between the circuits about the handling of this question.312 Because of the
Government's intent to investigate the alleged murder
of a witness, how313
ever, the court held that Massiah was not violated.
It will be interesting to see what effect, if any, Maine v. Moulton3 " ' has
on Darwin. Moulton concerned a similar situation in which a codefendant
approached prosecutors about cooperation in return for providing information on his alleged crime partner, Moulton. With the alleged purpose
of investigating other crimes, the codefendant allowed a recording device
to be placed on his telephone, which recorded conversations with the alleged crime partner. 3 5 Although initially there were conversations about
other crimes, the codefendant played dumb and painstakingly elicited information about the previously charged offense."' The Supreme Court
held that the police violated Moulton's sixth amendment right to counsel
3 17
by this conduct.

304. Id. at 1197.
305. 377 U.S. 201 (1964).
306, Id. at 202-03.
307. Id. at 206.
308. Hoffa v. United States, 385 U.S. 293 (1966), reh'g denied, 386 U.S. 940 (1967).
309. 414 F.2d 1293 (4th Cir. 1969), cert. denied, 397 U.S. 913 (1970).
310. 543 F.2d 1002 (2d Cir. 1976), cert. denied sub nom. Carter v. United States, 429
U.S. 980 (1976).
311. 716 F.2d 1355 (11th Cir. 1983) (en banc).
312. 757 F.2d at 1199.
313. Id. at 1200.
314. 106 S. Ct. 477 (1985).
315. Id. at 480-82.
316. Id. at 481-82.
317. Id. at 489-90.
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F. Nondisclosure, Violation of Due Process, and Confrontation
Questions
The Eleventh Circuit gave careful consideration to several cases on the
issue of confrontation. In Haber v. Wainwright, 8 the court reversed and
remanded a district court's denial of a habeas petition for a further finding about any understanding between the government and a key witness. 3 19 The key witness testified at trial that he conspired with defendant
to murder defendant's husband.32 0 Evidence introduced at the habeas
hearing through the key witness' attorney indicated that the state had
made a deal with the key witness in exchange for his testimony. The
promise was that the State would not prosecute the witness for any of his
prior crimes, which were numerous.3 2 1 Citing Giglio v. United States,3 2 2

and Napue v. Illinois,23 the Eleventh Circuit ruled that the government
had the duty to disclose these types of understandings because they bear
of the witness, particularly when that witness' testion the credibility
32 4
mony is crucial.

The court addressed lack of confrontation in a different context in Harris v. Wainwright.325 In Harris,the court admitted into evidence hearsay
testimony that identified defendant as the owner of a vehicle.32 6 Defendant subsequently was placed in a line-up, a photographic spread was prepared, and defendant was identified at trial and convicted. 327 Ownership
of the car provided the missing link, and that was provided through hearsay testimony by a police officer without the opportunity of defense counsel to cross-examine the absent source.3 2 This violated petitioner's con-

stitutional right to confront the witnesses against him under the sixth
and fourteenth amendments.
G.

Double Jeopardy

Double jeopardy was the issue in three opinions by the Eleventh Circuit during 1985, and the consideration the court gave these cases seems
to confirm what has become known as the 'kilo rule.' 32 ' The United States
318.
319.
320.
321.
322.
323.
324.
325.
326.
327.
328.
329.

756 F.2d 1520 (11th Cir. 1985).
Id. at 1524.
Id. at 1521.
Id. at 1521-23.
405 U.S. 150 (1972).
360 U.S. 264 (1959).
756 F.2d at 1523.
760 F.2d 1148 (11th Cir. 1985).
Id. at 1150.
Id. at 1150-51.
Id.
The 'kilo rule' is the presumption of lessened constitutional scrutiny attending drug
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charged Benjamin Ruggiero with both substantive and conspiracy violations of the Racketeer Influenced and Corrupt Organizations Act
(RICO) 330 in a New York indictment in United States v. Ruggiero.33 1 The
court tried and convicted him of conspiracy, but not of the substantive
charges." He was subsequently charged in the instant case in an indictment in Florida for conspiracy and substantive RICO violations, which
included an overlapping of some of the charges previously brought in
in s
New York.3 3 3 The court wrestled with the particular definitions 33
RICO3 34 that define not a specific act, but ongoing criminal activity.
The Court decided that the inquiry was whether the New York and Florida indictments constituted one pattern of racketeering activity or two
different patterns of racketeering activity.3 3 Relying upon United States
v. Russotti337 and United States v. Deans the court set out a five-part
test for this analysis.3 8 ' While finding some overlap between the two separate indictments, the court decided that an insufficient confluence of factors was present, precluding a finding of double jeopardy.3 40 The court in
United States v. Boldin" reached a similar result, albeit with a more
complicated factual analysis. Although these cases arguably resulted from
that double jeopardy
implication of the 'kilo rule,' appellants are finding
3 42
arguments have less and less appeal nationwide.
In United States v. Smith,3 the court dealt with separate indictments
brought in North Carolina and Florida for conspiracy to sell and the sale
of cocaine. s4 4 The charges arose out of a sting operation that resulted in
defendant's selling a 1.2 gram sample of the cocaine to government agents
cases wherein in excess of a kilogram is involved. Reliable sources suggest noted criminal
defense attorney Albert Krieger to be the source of this term.
330. 18 U.S.C. §§ 1962(c)-1962(d) (1982).
331. 754 F.2d 927 (11th Cir.), cert. denied, 105 S. Ct. 2661 (1985).
332. 754 F.2d at 928.
333. Id.
334. 18 U.S.C. § 1962(c) (1982).
335. 754 F.2d at 931.
336. Id. at 932.
337. 717 F.2d 27 (2d Cir. 1983), cert. denied sub nom. Marino v. United States, 465 U.S.
1022 (1984).
338. 647 F.2d 779 (8th Cir. 1981), modified on other grounds, 667 F.2d 729 (8th Cir.
1982) (en banc), cert. denied, 456 U.S. 1006 (1982).
339. 754 F.2d at 932.
340. Id. at 932-34.
341. 772 F.2d 719 (11th Cir. 1985), reh'g denied, 779 F.2d 618 (11th Cir. 1986).
342. See Heath v. Alabama, 106 S. Ct. 433 (1985). The dual sovereignty doctrine that
interprets the fifth amendment's double jeopardy clause permits separate sovereigns to
maintain successive prosecutions of a defendant for the same criminal conduct in separate
states. Id. at 437.
343. 757 F.2d 1161 (11th Cir.), reh'g denied, 763 F.2d 419 (11th Cir. 1985) (en banc).
344. 757 F.2d at 1164.
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in Florida and ten kilograms to the same agent in North Carolina. 3 5
Smith alleged that the initial prosecution in North Carolina barred the
Florida prosecution or, in the alternative, that the two sales were separate
parts of a single act. 34 6 The court, relying upon the legislative intent to
impose multiple3 47punishment for separate violations, found no constitutional infirmity.

H. Sixth Amendment Subpoena for Attorneys and Client Files
The Eleventh.Circuit decided two opinions in its current term that understandably attracted a great deal of attention from attorneys. The cases
concern the increasingly frequent use, by prosecutors, of grand jury subpoenas to produce either testimony or tangible evidence against the attorney's clients. In In re Grand Jury Subpoena Duces Tecum (Roberts),8 48
the Eleventh Circuit affirmed the district court's denial of an attorney's
motions to quash grand jury subpoenas for client records.8 9 The court,
citing Fisherv. United States,3 ' ruled that preexisting documents placed
in the hands of an attorney, as opposed to documents reflecting communications between the attorney and client, are not protected. 61 The attorneys relied on United States v. Doe 35 for the proposition that Fisher is
no longer viable.363 Doe concerned grand jury subpoenas in which the target was subpoenaed himself and his own production would violate his
fifth amendment right, since by producing the subpoenaed documents he
would admit that they existed, that they were in his possession, and that
they were authentic. The court approved of the district court's procedure
of holding an in camera hearing to review the documents, and the district
court in fact excluded two documents that were communications. 3
The second case decided by the court, In re Grand Jury Subpoena
Bierman, is more complicated.3 6 ' Bierman, an attorney practicing in Florida, was subpoenaed before a grand jury in his district.35 The grand jury
sought to compel information about a client of Bierman's, who had not
345. Id.
346. Id. at 1165.
347. Id. at 1166. See Missouri v. Hunter, 459 U.S. 359 (1983); Albernaz v. United States,
450 U.S. 333 (1981).
348. 754 F.2d 918 (11th Cir. 19865).
349. Id. at 921.
350. 425 U.S. 319 (1976).
351. 754 F.2d at 919-20 (citing Fisher, 425 U.S. 319 (1976)).
352. 465 U.S. 605 (1984).
353. 754 F.2d at 920.
354. Id. at 919-20.
355. 765 F.2d 1014 (11th Cir. 1985).
356. Id. at 1016.
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turned himself in to begin serving a prison sentence.3 57 Bierman appeared
before the grand jury, but invoked the attorney-client privilege. The government filed a motion to compel, citing six questions, all of which related to communications between Bierman and his client with regard to
the client's turning himself in. The last question was: "On each such
communication with reference to [CLIENT'S] notice to surrender what
did you say to and/or tell [CLIENT]? '' 3 5" The district court granted the
government's motion with regard to the first five questions, which were
generally about place, time, and number of communications. The district
court further ruled that question six sought to invade or would have the
effect of invading the attorney-client privilege, and the government appealed from that order.38 9 The Eleventh Circuit found that the fact of
communication between an attorney and client is not privileged, nor is
the attorney's communication to the client about the date of trial.3 6 On
the other hand, the court held that communications between an attorney
1
and his client for the purpose of securing legal advice are privileged.3
The court went on to note that if the government, as it contended,
wanted to know merely whether the attorney had advised the client of
the date of the turn in, it should have asked the question more precisely.3 62 The government chose not to do so, and it did not choose to
bring the attorney back before the grand jury. The court held question six
to be objectionable on two grounds: First, the breadth of the question
invited disclosure of communication that certainly would have been pro3 63
tected; and second, the question implicated the 'last link' doctrine.
The 'last link' doctrine arose out of In re Grand Jury Proceedings
(Jones)," wherein the court held a client's identity is not privileged in
and of itself.3 " When the revelation of the client's identity would provide
the last link necessary to convict, however, identity might well be privileged. Here, the information, if revealed under question six, could very
easily provide this 'last link' and would be privileged. 3" The court in In
re Grand Jury Subpoena Doe"7 established the requirement for a preliminary showing of both relevance and need before the government may

357.
358.
359.

Id.
Id.
Id.

360. Id. at 1018. See United States v. Clemons, 676 F.2d 124 (5th Cir. 1982) (Unit B).
361. 765 F.2d at 1018 (citing In re Grand Jury Proceedings (Twist), 689 F.2d 1351 (11th
Cir. 1982)).
362. 765 F.2d at 1018.
363. Id. at 1019.
364. 517 F.2d 666 (5th Cir.), reh'g denied, 521 F.2d 815 (5th Cir. 1975).
365. 517 F.2d at 670-71.
366. 765 F.2d at 1019.
367. 759 F.2d 968 (2d Cir. 1985).
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subpoena an attorney about fee arrangements with a client.368 The government was seeking the fee records for the purpose of proving that the
attorney's client had been conducting a criminal enterprise and for the
purpose of bringing a RICO prosecution.3 6 The government stipulated
that the attorney's testimony before the grand jury would set the stage
for his disqualification should the client be indicted.3 70 The court ruled
that the government must show the inquiry as relevant. This need encompassed a showing that the information was important as well as a
showing that there was the exclusion of alternate forms of proof.3 7 ' The
court went on to conclude:
In carefully weighing these important interests, two points support additional protection for the attorney-client relationship. First, the unbridled
use of the subpoena would potentially allow the Government, in this and
future cases, to decide unilaterally that an attorney will not represent his
in
Second, . . . the right to have counsel of one's choosing
client ....
32
the defense of a criminal charge is of constitutional dimensions.
L

Fourth Amendment Questions: Border Searches

Border searches are clearly not subject to constitutional probable cause
74
further expands this auand warrant requirements.8 7 A federal statute"
thority, although lip service is often given to the fact that the reasonableness requirement of the fourth amendment still applies.3 7 8 Terms such as
'mere suspicion' and 'subjective response' have supplanted probable cause
in border situations. In reality, 'raw hunch' or 'no hunch at all' is sufficient. In United States v. McMurray,376 for example, a person passing
through the customs counter at Miami International Airport limped and
used a cane. In response to an inquiry if he was injured, he replied "no"
and jumped back. His actions were characterized as fearful. 77 This was
sufficient to arouse suspicion and justify a search of his artificial leg,
which revealed cocaine.3 7 The court allowed the evidence under the plain
368. Id. at 976. On January 9, 1986, however, 781 F.2d 238 (2d Cir. 1986), an en banc
opinion of the Second Circuit, reversed the holding above and abolished the preliminary
need requirement.
369. Id. at 970.
370. Id. at 973.
371. Id. at 975-76.
372. Id. at 975.
373. United States v. Ramsey, 431 U.S. 606 (1977).
374. 19 U.S.C. § 1582 (1982).
375. See United States v. Villamonte-Marquez, 462 U.S. 579 (1983).
376. 747 F.2d 1417 (11th Cir. 1984).
377. Id. at 1419.
378. Id.

MERCER LAW REVIEW

1310

[Vol. 37

view exception in United States v. Purvis. 79 In Purvis, a Coast Guard
crew member had boarded the vessel and saw marijuana through a cabin
door.380 Furthermore, the crew of a fishing trawler had no standing to
challenge the boarding and search of that vessel, and even if they had
standing, it would be of no concern because the search came within the
border search exception approximately six miles off the coast of Miami,
u
Florida. 8
J.

Warrantless Searches

In United States v. Jackson,"s as part of a prearranged setup, a cooperating individual (C.I.), who was wired, delivered five-thousand dollars
to defendant in a sealed envelope. He carried the envelope to Jackson's
office and in Jackson's presence put it on Jackson's desk. Jackson then
put the envelope in his desk drawer. C.I. left the office and told the FBI
agents, who were standing outside, that the delivery was complete.s
Three minutes later, the agents confronted Jackson in the hallway and
patted him down and directed him to go into the office. They read him
his Miranda warnings, and he declined to sign a waiver.'4 The officers
had no search warrant and one of the agents told Jackson to "give him
the thing" that C.I. had given him. 85 Jackson opened the desk drawer,
retrieved the envelope, and placed it on the desk top.O The court ruled
that the motion to suppress was properly denied to prevent destruction or
disappearance of evidence 7 under authority of United States v. Watson3 8 8 and United States v. Marszalkowski.s" The court did not discuss
the question whether, this being a sting operation and obviously well choreographed, this matter should have been brought to the attention of a
magistrate prior to delivery of the envelope or after arrest of defendant.

768 F.2d 1237 (11th Cir. 1985).
380. Id. at 1238. Under authority of 14 U.S.C. § 89(a) (1982), the Eleventh Circuit ruled
that the Coast Guard has the power to "stop and board any American flag vessel anywhere
on the highseas in the complete absence of suspicion of criminal activity." 768 F.2d at 1238.
381. United States v. Sarda-Villa, 760 F.2d 1232 (11th Cir. 1985).
382. 748 F.2d 1535 (11th Cir. 1984).
379.

383.
384.
385.
386.
387.

Id. at 1536.
Id.
Id.
Id.
Id.

388. 669 F.2d 1374 (11th Cir. 1982).
389. 669 F.2d 655 (11th Cir.), reh'g denied sub nom. United States v. Brock, 677 F.2d
117 (11th Cir.), cert. denied, 459 U.S. 906 (1982).
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K. Search Warrants
The United States Supreme Court in United States v. Leon 390 created
a good faith exception to the fourth amendment exclusionary rule. In order not to bar the use of evidence obtained by officers acting in a reasonable reliance upon a search warrant issued by a detached and neutral magistrate, the evidence will be admitted, even though the warrant ultimately
is found to be unsupported by probable cause. 9 ' In United States v. Accardo, 39 2 the Eleventh Circuit remanded to the District Court for the
Southern District of Florida for a determination of whether a good faith
exception was present.3 93 A federal magistrate in Chicago had issued the
warrant based upon affidavits of FBI agents regarding several health care
service companies suspected of labor racketeering activities. The affidavits were extensive and linked certain defendants along with the company, Consultant and Administrator, Inc. (C & A).$" The warrant authorized the search of the administrative offices of C & A and of an
individual, Pinckard. Originally, the government relied on United States
v. Williams39"5 in which the Fifth Circuit created its own good faith exception. The Eleventh Circuit directed the district court to consider the
search warrant and the court's suppression order in light of Leon and
Massachusetts v.Sheppard.3"
The government's lawful seizure of a home in connection with a civil
forfeiture proceeding did not entitle the government to conduct an inventory search of the home's contents over the owners' objection in United
States v. Ladson.3 " The government initiated civil forfeiture proceedings
against defendant's house, alleging that the property was traceable to
drug profits. An order was issued out of the United States District Court
for the Northern District of Alabama styled, "seizure warrant/writ of entry."' ' That warrant ordered the seizure of defendant's real property and
directed that the agents prepare a written inventory of the real estate and
the property seized.399 Following the written warrant, the agents seized
the property and executed a 'walk-through' inventory of the contents of
390.
391.
392.
Ct. 314
393.
394.
395.
396.
397.
398.
399.

104 S. Ct. 3405 (1984).
Id. at 3421.
749 F.2d 1477 (11th Cir.), cert. denied sub horn. Pinckard v. United States, 106 S.
(1985).
749 F.2d at 1481.
Id. at 1478-79.
622 F.2d 830 (5th Cir. 1980) (en banc), cert. denied, 449 U.S. 1127 (1981).
468 U.S. 981 (1984).
774 F.2d 436 (11th Cir. 1985).
Id. at 438.
Id.
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the home. In the home, they discovered drugs and drug paraphernalia. 40 0
The agents arrested defendant, obtained a search warrant, and then discovered further suspected contraband. The government urged that the
original entry was lawful, that the discovery of the drugs was inadvertent,
and that it was immediately apparent that the items seized were contraband or otherwise subject to seizure under the plain view exception. 0
The court, however, found that the initial entry was improper in that the
warrant authorized no more than seizure of Allen's real estate and inventory of the property seized (i.e., the real estate).'02 The court found no
exception existed in this case for an administrative search"0 or exigent
circumstances.' 04 Finally, the government raised the question of the good
faith exception. This was not presented to the court, however, until its
motion for reconsideration, and Leon and Sheppard were decided over a
month prior to the suppression hearing. The court ruled that the 'good
46
faith' question, therefore, was untimely. '
L. First Amendment Question: Assembly
In Sabel v. Stynchcombe,4" defendants were arrested for violating a
Georgia statute regarding refusal to disperse.'0 It was uncontested that
defendants were members of the communist party and were participating
in a neighborhood demonstration. The communist party members were
either obnoxious or generally discourteous and apparently aroused the
wrath of some members of the community.'" The police arrived and
broke up several fights, and a policeman informed one of the defendants
that he would "kick his ass" if he didn't get out of there." Defendants
failed to respond, and they were arrested.410 The Eleventh Circuit characterized appellants as being abrasive, but that did not deprive their conduct of its character as speech, deserving of the fullest constitutional protection under authority of Tinker v. Des Moine School District.4" The
court found that the pushing, shoving, and shouting appeared to be no
different from the unruly and threatening behavior found in such cases as
400. Id.
401. Id. at 438-39. See United States v. Kent, 691 F.2d 1376, 1382 (11th Cir. 1982), cert.
denied, 462 U.S. 1119 (1983).
402. 774 F.2d at 439.
403. Id. at 440 (citing Camara v. Municipal Court, 387 U.S. 523 (1967)).
404. 774 F.2d at 440 (citing United States v. Parr, 716 F.2d 796, 814 (11th Cir. 1983)).
405. 774 F.2d at 440-41.
406. 746 F.2d 728 (11th Cir.), reh'g denied, 751 F.2d 394 (11th Cir. 1984).
407. 746 F.2d at 729 (citing O.C.G.A. § 16-10-30 (Michie 1984)).
408. 746 F.2d at 729-30.
409. Id. at 730.

410.

Id.

411.

393 U.S. 503 (1969).
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and Gregory v. Chicago.4'1
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The court concluded that

the protections of the first amendment extend to obnoxious persons as
well as well-mannered persons, and reversed the district court's denial of
41
habeas corpus relief.
VIII.

FEDERAL RULE OF CRIMINAL PROCEDURE

32. PRESENTENCE

INVESTIGATION

Rule 32(c)(3)(D) of the Federal Rules of Criminal Procedure requires
the judge to make a written finding of fact in response to a motion to
expunge by a defendant who alleges the information found (within a
presentence investigation) is false. 15 In United States v. O'Neill,41 the
trial judge refused to respond to a motion to expunge filed by defendant
Mallard. 1 7 The Eleventh Circuit did not address the merits of the motion, but ruled that the trial court was bound to make a written finding
regarding the motion and either expunge the written matters or give reasons why they should not be expunged.4" Given the high conviction percentage of criminal cases in federal court, an understanding of
presentence investigations and parole eligibility guidelines is crucial.
IX.

CONCLUSION

The Authors of last year's survey' 1 ' were critical of the insensitivity of
the Eleventh Circuit toward some issues, particularly death penalty cases.
If sensitivity is the correct word, more is needed. The court reviewed with
great thoroughness the issues of ineffective assistance of counsel and sentencing. While this Author does not always agree with the result, it is
comforting to know that they are carefully reviewing the record. Nevertheless, the court's insensitivity due to its unfamiliarity with death penalty trials is made evident in the rulings with regard to prosecutorial misconduct. Take, for example, the prosecutor in Brooks v. Kemp,420 who put
together a catalog of horrors in his closing arguments. The court considered each element individually and did not address the cumulative effect
and the trial court's approval of the process. Capital murder cases are by
nature inflammatory, and defendants may become targets for overzealous
412.
413.
414.

379 U.S. 536 (1965).
394 U.S. 111 (1969).
746 F.2d at 731.

415. FzD. R. CRI. P. 32(c)(3)(D).
416.
417.

767 F.2d 780 (l1th Cir. 1985).
Id. at 787.

418. Id.
419.
420.

Batey & Marks, supra note 142.
762 F.2d 1383 (11th Cir. 1985).
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prosecutors. By the same token, state judges are elected, and, therefore,
remain abreast of political issues. This political activism may soften the
judges' objectivity in deciding death penalty cases. One hopes that the
Eleventh Circuit will become a watchdog of these proceedings.
This criticism of state court judges takes on added importance in view
of the Supreme Court's decision in Wainwright v. Witt.'2 ' If facts are
determined in state habeas hearings prior to entry in the federal system,
those state court determinations of fact, made by state court judges, are
given a presumption of correctness.
Resolution of Witherspoon issues now revolves around the trial court's
following the procedural niceties in excluding jurors. The court could be
benefitted if it would set out a suggested colloquy to use in Witherspoon
qualifications. The court, however, seems to be following a trend away
from the establishment of bright line principles and toward amorphous
directives as found in Witt. The effect is to leave more and more issues to
the discretion of the trial judge.
The court was somewhat handicapped in dealing with fifth and sixth
amendment rights. The judges' removal from day-to-day police arrests
and interrogation procedure renders many of their conclusions naive. Police work is not fun, the pay is poor, and the responsibilities are high. One
cannot expect police officers to maintain an independent approach when
delicate constitutional questions are at issue. They are adversaries and
advocates just as are defense attorneys. Unfortunately, many federal
judges have limited contact with street practice. More direct experience
with the workings of the criminal justice system would help the court
better understand the influences that are brought to bear on the accused,
and the court would be better qualified to draw inferences from certain
conduct and testimony.
Finally, it is disturbing to recognize the adverse impact that drugs are
having upon the Constitution. Both RICO and CCE prosecutions allow
for forfeiture of properties and further allow for prehearing seizure. The
suppression of drug traffic has grown from a mere fad to a sometimes
hysterical crusade. Common notions of fair play, fair trial, and other constitutional protections suffer as a consequence. Subpoenaing attorneys
before grand juries to prove elements of an offense and the forfeiture of
attorney's fees will become the fighting issues of this decade. This Author
hopes that the Eleventh Circuit, with its abundance of drug-related appeals, will help protect all accused citizens from this hysteria.

421.

714 F.2d 1069 (11th Cir.), modified, 723 F.2d 769 (11th Cir. 1984).

Employment Discrimination
by Peter Reed Corbin*
and
John F. Dickinson**
Employment discrimination law continued to be a very popular area
during 1985 for the United States Court of Appeals for the Eleventh Circuit.' Although the total number of cases may have declined slightly over
that in 1984, certain specific areas, particularly age discrimination and
handicap discrimination, enjoyed a significant increase in cases.
I.

LjABILiTY UNDER TITLE VII

A. Jurisdiction
In an interesting jurisdictional case, Eatmon v. Bristol Steel & Iron
* Partner in the firm of Corbin & Dickinson, Jacksonville, Florida. University of Virginia
(B.A., 1970); Walter F. George School of Law, Mercer University (J.D., cum laude, 1975).
Author: Labor Law, 1978 Fifth Circuit Survey, 30 MERCE L. REv. 887 (1979); "Bona

Fide" Seniority Systems-Are They Immune From Attack Under § 1981?, 53 FLA. B.J. 525
(1979); The Administrative Remedy Before The EEOC: Is It JurisdictionalAnymore? 57
FLA. B.J. 273 (1983); Employment Discrimination,1984 Eleventh Circuit Survey, 36 MaRcza L. Rev. 1197 (1985). Member, State Bars of Florida and Georgia.
1* Partner in the law firm of Corbin & Dickinson, Jacksonville, Florida. Mercer University (B.A., magna cum laude, 1972); Walter F. George School of Law, Mercer University
(J.D., cum laude, 1975). Author. Labor Law, 1978 Fifth Circuit Survey, 30 MzRcER L. Rv.
887 (1979); Subcontracting in the PublicSector, 1 CzNrER FOR EMPLOYMENT REL. & L. Riy.
8 (1980); The Transfer of BargainingUnit Work to Avoid High Labor Costs-A Fresh Approach By The NLRB, 58 FLA. BJ. 406 (1984); Employment Discrimination,1984 Eleventh
Circuit Survey, 36 MEcRER L. Rav. 1197 (1985). Member, State Bars of Florida and Georgia.
1. This Article will cover significant cases in the area of employment discrimination law
handed down by the United States Supreme Court and by the United States Court of Appeals for the Eleventh Circuit during calendar year 1985. Cases arising under the following
portions of the United States Code are included: Title VII of the Civil Rights Act of 1964,
as amended, 42 U.S.C. § 2000e (1982); The Age Discrimination in Employment Act of 1967,
as amended, 29 U.S.C. §§ 621-834 (1982); The Equal Pay Act of 1963, 29 U.S.C. § 206(d)
(1982); The Civil Rights Acts of 1866 and 1871, 42 U.S.C. §§ 1981 and 1983 (1982); and The
Rehabilitation Act of 1973, as amended, 29 U.S.C. §§ 701-796i (1982).
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Works, Inc.,' an employer, who drafted releases for some of its employees
to sign, inadvertently conferred federal court jurisdiction over a complaint by the employees that the employer had breached a conciliation
agreement with the Office of Federal Contract Compliance (OFCC).3 The
conciliation agreement had evolved from a routine compliance review by
the OFCC pursuant to Executive Order 11246.4 Under the conciliation
agreement, certain named employees were to be given $4,000 in back pay;
the agreement also had provisions relating to 'rightful place' and 'front
pay.'5 Plaintiffs, who were included among those named in the conciliation agreement, executed a release agreement (drafted by the company)
waiving the right to institute an action under Title VII in exchange for
the back pay under the conciliation agreement.6 Each plaintiff received a
check in the amount of $1,311.42 (less withholding deductions), which
represented the original $4,000 figure less appropriate interim earnings
for other employment. One plaintiff, who declined to execute the release,
was not given any back pay. Plaintiffs then brought an action in federal
district court, contending that the company had breached the conciliation
agreement in various respects, including the provision relating to the payment of back pay.7 Bristol Steel argued that the district court lacked subject matter jurisdiction.' The district court disagreed, and found the company had violated the conciliation agreement in several respects,
including that relating to back pay.'
On appeal, the Eleventh Circuit directed the crux of its opinion to the
jurisdictional issue. In agreeing that jurisdiction existed, the court based
its decision, ironically, on the employer-drafted release agreements. The
court held that the releases were, in essence, "themselves 'Title VII conciliation agreements.' "10 Consequently, it was not necessary to exhaust
the administrative remedy before the EEOC prior to bringing the action,
and the court found that the action to enforce the agreement was an ac-

2. 769 F.2d 1503 (11th Cir. 1985).
3. Id. at 1505-06.
4. Id. at 1514. Executive Order 11246 generally requires certain government contractors
to develop and implement an affirmative action program, and to meet other EEO obligations as promulgated by the Office of Federal Contract Compliance (OFCC) of the Department of Labor. Exec. Order No. 11246, 3 C.F.R. 339 (1965), reprinted in 42 U.S.C. § 2000e
at 28 (1982) (amended by Exec. Order No. 11478, 3 C.F.R. -803 (1970); Exec. Order No.
12086, 3 C.F.R. 230 (1978); Exec. Order No. 11375, 3 C.F.R. 684 (1970); Exec. Order No.
12107, 3 C.F.R. 264 (1978)).
5. 769 F.2d at 1505.
6. Id. at 1506.
7. Id.
8. Id. at 1507.
9. Id. at 1506-07.
10. Id. at 1508.
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tion 'brought under' Title VII within the meaning of section 706(0(3) of
the Act, which generally confers jurisdiction in Title VII actions upon district courts."
With respect to one plaintiff who had declined to execute a release, the
court found that jurisdiction nonetheless existed under 28 U.S.C. §
1331.1- This statute confers jurisdiction over all civil actions "arising
under the constitution, laws, or treaties of the United States." 3 The conciliation agreement was negotiated pursuant to Executive Order 11246.
The court found this to be the 'law' in question.14 Although the court
acknowledged that plaintiff had no private cause of action pursuant to
the Executive Order, the court found that plaintiff was an intended thirdparty beneficiary of the conciliation agreement under state law." After
reaching this conclusion, the court then found, through reliance upon the
Fifth Circuit's decision in Fulgence v. J. Ray McDermott & Co.,1s that
federal common law controlled the enforcement of a conciliation agreement entered into pursuant to federal law.17 Thus, even though plaintiff's
cause of action was created under state law, the court ironically deemed
the action to be one 'arising under' federal law for jurisdictional purposes
under section 1331."0 Although the court could be accused of adopting
classic 'boot-strap' legal reasoning, strong policy reasons probably support
the court's enforcement of the conciliation agreements in question.
B.

Theories of Liability and Burdens of Proof

Disparate Treatment Cases. It was not a good year for defendant
employers in the Eleventh Circuit with respect to disparate treatment
cases. Of ten cases considered by the court during the survey period, the
district court ruled for the defendant in nine. The Eleventh Circuit, however, reversed six of these nine cases. It is interesting to note that although the court decided six of the cases after the decision by the United
States Supreme Court in Anderson v. City of Bessemer City,"9 only one of
the cases cited Anderson."0 One can only speculate whether the Eleventh
11. Id. at 1513.
12. 28 U.S.C. § 1331 (1982). This section provides that "[t]he district courts shall have
original jurisdiction of all civil actions arising under the Constitution, laws, or treaties of the
United States." Id.
13. Id.
14. 769 F.2d at 1514.
15. Id. at 1516.
16. 662 F.2d 1207 (5th Cir. 1981).
17. 769 F.2d at 1516-17.
18. Id.at 1517.
19. 105 S. Ct. 1504 (1985). See infra notes 243-50 and accompanying text.
20. Maddox v. Claytor, 764 F.2d 1539 (11th Cir. 1985).
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Circuit's reversal rate would have been nearly this high if the court had
closely adhered to Anderson.
In a typical individual disparate treatment case, the traditional burden
of proof follows the model set forth in the Supreme Court's decision in
McDonnell Douglas Corp. v. Green,2 and Texas Department of Community Affairs v. Burdine,2 and their progeny. Under this model, the initial
burden is upon the plaintiff to prove a prima facie case of discrimination.'3 The burden then shifts to the defendant to 'articulate some legitimate, nondiscriminatory reason' for its action against the employee.24 In
order to overcome the defendant's showing, the plaintiff then must show
that the defendant's articulated reason is pretextual, or not the true reason for its action.' The ultimate 'burden of persuasion,' however, remains
with the plaintiff at all times.'s
In Maddox v. Claytor,7 the only case during the survey period to cite
the Supreme Court's Anderson decision,' 8 plaintiffs were three black individuals representing themselves and a class of all black civilian federal
employees at a Marine base in Albany, Georgia.'9 Plaintiffs challenged
the base's promotional practices on account of race, and they proceeded
0
under both a disparate treatment theory and a disparate impact theory.'
The dispute arose subsequent to 1976, when the government decided to
transfer a large inventory control operation from Philadelphia to the Albany base. 1 This transfer of operations resulted in a large influx of new
employees, which also had the effect of diluting the percentage of blacks
in the Albany base workforce. The transfer also created over five hundred
openings for white collar positions requiring high skills. The complicated
process set forth in the Federal Personnel Manual (FPM) governed the
promotional decisions."s The district court only granted individual relief
to one plaintiff, whose case was not appealed by the Navy, but otherwise
ruled for the Secretary of the Navy on all counts."3
On appeal, the Eleventh Circuit initially noted that the Supreme
Court's Anderson decision required them to apply the 'clearly erroneous'
21.
22.
23.
24.
25.
26.

411
450
411
411
411
450

27.
28.
29.
30.
31.
32.
33.

764 F.2d 1539 (11th Cir. 1985).
Id. at 1545.
Id. at 1541.
Id. at 1544. See infra notes 119-22 and accompanying text.
Id. at 1542.
Id. at 1543.
Id. at 1545.

U.S.
U.S.
U.S.
U.S.
U.S.
U.S.

792 (1973).
248 (1981).
at 802; 450 U.S. at 252-53.
at 802; see also 450 U.S. at 253.
at 804.
at 253.
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standard of rule 52(a) of the Federal Rules of Civil Procedure not only to
"the district judge's credibility determinations," but also to other findings
"predicated on physical documentary evidence or inferences from other
facts."' 4 Applying this standard to Maddox, the court affirmed.35 Maddox
had been a painter's helper who sought a promotion to an electrical repair
position. Maddox, however, did not apply for the position after January
1975, and the evidence merely showed that some two years, three months
later, a black and a white were promoted to the electric-helper positions.
The Eleventh Circuit agreed that no prima facie case had been made,
since two prongs of the McDonnell Douglas test had not been met, that
is, that plaintiff was rejected for the promotion, and that after his rejection the position remained open, with the base seeking applicants of
plaintiff's qualifications. 86 The court also noted that plaintiff had not
helped his own cause by not appearing to testify; he relied instead upon
his deposition. This "unexplained failure to testify left his claim insufficiently defined and supported." ' The other plaintiff, Abad, a supervisor,
had applied for a supervisory accounting technician position." The selection panel, which consisted of one black and two whites, selected another
long-time employee over plaintiff because he, unlike plaintiff, had tenure.39 The district court found this to be a sufficient articulation of a legitimate reason for not selecting plaintiff, which was not rebutted, and
0
the Eleventh Circuit agreed.4

Crawford v. Western Electric Co."" made its second trip to the court of
appeals during the survey period."2 Originally begun as a Title VII class
action in 1975 contesting the promotion practices at Western Electric's
Jacksonville facility, the original district court opinion dismissed the class
allegations and resolved all of the individual claims in favor of Western
Electric. On appeal to the old Fifth Circuit, the court found that a prima
facie case had been shown in all of the individual claims except for two,
and remanded the case for further consideration. 3 On remand, the district court ruled in favor of four plaintiffs, and with respect to the remaining nine plaintiffs, ruled that Western Electric had sufficiently ar34. Id. FED. R. Civ. P. 52(a) provides as follows: "Findings of fact shall not be set aside
unless clearly erroneous, and due regard shall be given to the opportunity of the trial court
to judge of the credibility of the witnesses." Id.
35. 764 F.2d at 1547.
36. Id.
37. Id.
38. Id. at 1547-48.
39. Id. at 1548.
40. Id.
41. 745 F.2d 1373 (11th Cir. 1984).
42. See Crawford v. Western Elec. Co., 614 F.2d 1300 (5th Cir. 1980).
43. Id. at 1320-21.
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ticulated 'legitimate, non-discriminatory reasons' for not advancing
them."

On appeal, the Eleventh Circuit focused on defendant's burden of articulation under Burdine. The court stated that an employer must articulate
its legitimate, nondiscriminatory reason in a "reasonably specific man4
ner."' 5 The court then considered each of the thirteen individual claims.
Although the court paid lip service to the 'clearly erroneous' standard, it
came extremely close to an independent review of the evidence in each
case. For instance, in the case of plaintiff Newsom, the court found that
the first time he could have been discriminatorily denied advancement
'presumably' was in June of 1975.41 Western Electric presented testimony
through supervisors that Newsom, at various times since 1971, had considerable problems in performing complex wiring jobs, had difficulty in
reading drawings, and had no knowledge of schematics. The Eleventh
Circuit found this "general non-time specific testimony"4 to be legally
insufficient.4 9 This conclusion is difficult to understand, particularly
where the evidence of discrimination was no more specific. In any event,
the court utilized a similar analysis to affirm all four of the district court's
rulings for plaintiffs, and to reverse six of the nine district court rulings in
favor of Western Electric." Ironically, the only three plaintiffs who lost
their disparate treatment claims all had their claims resurrected by the
court under a disparate impact theory."
52
the court considered another
In Hill v. SeaboardCoast Line Railroad,'
case of alleged racial discrimination with respect to promotions. Plaintiffs, black journeymen railroad carmen, alleged that the Seaboard Coastline Railroad discriminatorily denied them promotions to supervisory positions." The district court ruled for plaintiffs, but also ruled that only
one of them would have been promoted." Since the court could not determine which plaintiff would have been promoted, it split the back pay
award five ways. 6 The Eleventh Circuit found the district court's findings
regarding plaintiffs' qualifications to be "conflicting, illogical, and thus
44. 745 F.2d at 1376.
45. Id. at 1377.
46. Id. at 1377-84.
47. Id. at 1379.
48. Id.

49. Id.
50. Id. at 1386.
51. Id,
52. 767 F.2d 771 (11th Cir. 1985).
53. Id. at 772.
54. Id. at 772-73.
55. Id. at 773.
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ambiguous."" The court found the railroad's promotion criteria to be
purely subjective, and consisting solely of the oral recommendation of departmental supervisors and personal observation." Although the district
court apparently found that defendant's rebuttal was not stated with sufficient clarity and hence was legally insufficient, the lower court also included findings that plaintiffs had not proven that they were qualified, an
essential element of a prima facie case." Accordingly, the court of appeals
remanded the case for further proceedings on the issue of plaintiffs'
qualifications.59
The extent of the defendant's burden of articulation was again at issue
in Conner v.Fort Gordon Bus Co." Plaintiff in this case managed to find
herself in the wrong place at the wrong time." Plaintiff was a bus driver
and alleged that she was improperly discharged on account of her sex.
While driving her bus one morning, she made a dangerous and illegal left
turn, unfortunately for her, in plain view of the company president, who
was driving his personal car. After confirming the identity of the driver,
the company discharged plaintiff for endangering the safety of her passengers. There was evidence that a recent accident costing the company
$35,000 had resulted in strict enforcement of a rule requiring the termination of any driver found to have engaged in any unsafe driving. The company, however, had no formal guidelines on the issue. The district court
ruled for defendant," and the Eleventh Circuit affirmed." The court explained that a defendant met its burden of articulation under Burdine as
long as its legitimate nondiscriminatory reason for discharge was set forth
in a 'reasonably specific manner.'" The court noted that "[t]he unpublicized nature of a decision-making standard does not affect its clarity or
specificity at trial . .

.

.Title VII does not require employers to inform

employees of the reasons behind their evaluations. Failure to explain decisions to employees may prove bad management but it does not necessarily prove discrimination." 6 The court found defendant's articulated reason, unreasonably endangering passengers and property, to be sufficiently
specific in this case."
In a vigorous dissent, Judge Hatchett argued that defendant's evidence
56.
57.
58.
59.
60.
61.
62.
63.
64.
65.
66.

id.
Id. at 774.
Id.
Id. at 775.
761 F.2d 1495 (11th Cir. 1985).
Id at 1498.
Id,
Id. at 1502.
Id,at 1499.
Id.
Id. at 1500.

1322

MERCER LAW REVIEW

[Vol. 37

was legally insufficient because it was merely a subjective evaluation of
plaintiff's driving skills.67 The dissent thought it significant that the company had no written guidelines or criteria on which to assess driver performance." It is hard to understand, however, how a defendant could
more specifically articulate a legitimate non-discriminatory reason than to
have its company president personally witness an employee engaging in
unsafe driving.
Alleged discrimination in promotions seemed to be in vogue in 1985
and was again the issue in Moore v. Devine.6 Plaintiff, a regional Equal
Employment Opportunity (EEO) representative with the Office of Personnel Management, brought suit against the agency alleging discrimination on account of race because he was not reclassified to a GS-14 grade
from his GS-13 grade, and also because he was allegedly excluded from
the 'Officer Of The Day Program' because of his race.7 0 With respect to
the reclassification issue, plaintiff relied principally upon evidence of a
comparison with the position of labor relations officer which was graded
at GS-14. 1 The agency, however, presented evidence that the labor relations officer position was more complex, and had different duties and
greater responsibilities than did the regional EEO representative. The
district court held that plaintiff had not established a prima facie case
because he had not shown that he had been treated differently than any
'similarly situated' white employee. 7 The district court also found that
the agency had sufficiently rebutted plaintiff's prima facie showing with
respect to the 'Officer Of The Day Program,' by presenting evidence that
the program was purely voluntary and that all of the program particiaffirmed, holding that
pants were volunteers. 7' The Eleventh Circuit
74
erroneous.
clearly
was
findings
these
of
neither
Another case making its second trip to the court of appeals in 1985 was
Joshi v. Florida State University Health Center.7 5 Again, the focus was
on defendant's burden of articulation under Burdine. Although the Eleventh Circuit previously had described the defendant's burden as "exceedingly light,"7 6 the burden appears to be becoming more difficult to meet.
Plaintiff brought this Title VII action against the health center alleging
that it failed to hire her as a staff physician between April and September
67.
68.
69.
70.
71.
72.
73.
74.
75.
76.

Id. at 1502 (Hatchett, J., dissenting).
Id.
767 F.2d 1541 (11th Cir. 1985), modified, 780 F.2d 1559 (11th Cir. 1986).
Id. at 1543.
Id. at 1546.
Id.
Id. at 1549.
Id.
763 F.2d 1227 (11th Cir. 1985).
Perryman v. Johnson Prods. Co., 698 F.2d 1138, 1142 (11th Cir. 1983).
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of 1976 on account of her sex.77 The original district court decision was
adverse to Dr. Joshi.7 8 The former Fifth Circuit (Unit B) affirmed as to
three instances of alleged discrimination, but found that the district court
had erroneously concluded that she was no longer in the running for employment from April to September of 1976.9 On remand, the district
court applied the law of the case to the finding that Dr. Joshi was an
active applicant, but found that the university had rebutted plaintiff's
showing by establishing that it did not believe she was an applicant.0
The court also found that the two male staff physicians ultimately chosen
were at least as qualified as Dr. Joshi.1
The Eleventh Circuit held that both of the district court's findings were
clearly erroneous.8 2 The court embarked upon a detailed discussion of the
evidence in the case, and concluded that it would be 'sophistry' for it to
hold that there was any factual support for the university's claim that it
did not know Dr. Joshi was an applicant."' The court reached this conclusion despite acknowledging evidence that one of the doctors on the hiring
committee testified that he did not believe she was an active applicant
after April 1, 1976, and despite evidence that Dr. Joshi had advertised her
association with another doctor in private practice in July of 1976."
With respect to the district court's findings on relative qualifications,
the court of appeals again found defendant's articulated reason insufficient as a matter of law.85 Even though the court agreed that the finding
that the two male physicians hired were at least as qualified as plaintiff
was not clearly erroneous,"6 the court concluded that relative qualifications could not be relied upon since plaintiff's qualifications had not been
considered." The court then took it upon itself, without a remand, to
decide that no evidence was in the record from which it could be concluded that all male physicians offered the position in question were better qualified than plaintiff." The court then remanded the action for entry of appropriate relief, including hiring plaintiff with back pay."9 The

77. 763 F.2d at 1229.
78. Joshi v. Florida State Univ. Health Center, 486 F. Supp. 86 (N.D. Fla. 1980).
79. Joshi v. Florida State Univ., 646 F.2d 981, 990 (5th Cir. 1981) (Unit B), cert. denied,
456 U.S. 972 (1982).
80. 763 F.2d at 1229.
81. Id.
82. Id. at 1235.

83. Id.
84.
85.
86.

Id. at 1234-35.
Id. at 1235.
Id. at 1236.

87. Id. at 1235.
88. Id. at 1236.
89. Id. at 1237.
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bottom line is that the court ordered Florida State University to hire
plaintiff as a physician even though it agreed that the other persons hired
were at least as qualified as she was. This result is hard to square with
the Supreme Court's language in Burdine that "the employer has discretion to choose among equally qualified candidates, provided the decision
is not based upon unlawful criteria."'9
The Eleventh Circuit once again demonstrated its dislike for 'subjective' employment decisions in Morrison v. Booth.2 The action began as a
class action attack against the Alabama Department of Youth Services
(DYS).2 The district court dismissed the class allegations, and also ruled
against the nine individual plaintiffs. 93 On appeal, the Eleventh Circuit
agreed that the district court's decisions in eight of the individual claims,
which were various discharge and demotion claims allegedly on account of
race, were not clearly erroneous." With respect to one plaintiff, Morrison,
the court found it 'a close question,' 5 but concluded that the district
court's finding of no pretext was clearly erroneous." Morrison alleged
that she had been discriminatorily denied a promotion to the position of
Specialist I on account of her race. The state had presented evidence that
it attempted to promote Morrison, but had been rebuked by the State
Personnel Department because she was not listed on the 'register' of persons eligible for promotion.97 The court of appeals noted that there was
evidence of at least two white employees for whom the promotion rules
were either bent or broken." The court found that this 'flexibility in established procedures' introduced 'subjectivity' into the employment decision, which in turn subjected the decision to 'increased scrutiny.'" Since
some white employees were allowed to circumvent the established procedures, the court concluded that the state's proffered reason for not promoting Morrison was pretextual.10
The Eleventh Circuit has adopted a different standard in disparate
treatment cases where there is direct evidence of discriminatory motive.
In such cases, the model set forth in McDonnell Douglas and Burdine has
been found inapplicable. One such case was Thompkins v. Morris Brown
90.
91.
92.
93.
94.
95.
96.
97.
98.

450 U.S. at 259.
763 F.2d 1366 (11th Cir. 1985).
Id. at 1368.
Id.
Id. at 1372-73.
Id. at 1373.
Id.
Id.
Id. at 1374.

99. Id.
100. Id.
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College.' Plaintiff was a mathematics instructor at Morris Brown College.102 She alleged that she was discharged by the college on account of
her sex, after she was terminated for violating a policy against outside
employment by full-time faculty members (plaintiff had a second job as a
high school math instructor).1 0 3 The district court, applying the McDonnell Douglas model, ruled for defendant, finding that the college had successfully rebutted plaintiff's prima facie showing, and that plaintiff had
not shown pretext.10'
On appeal, the Eleventh Circuit directed its attention to two statements. One allegedly was made by defendant's president that he saw no
reason for a woman to have a second job, and one by defendant's vice
president of academic affairs that plaintiff could not have classes in the
afternoon like the male professors because the males had families and
needs that plaintiff did not have.' 06 The statements were not rebutted,
and the district court not make a finding as to their credibility.," The
court found that when, as here, direct evidence of discrimination was present, it was incorrect to rely upon a McDonnell Douglas rebuttal."07
Rather, when direct evidence of discriminatory motive is present, "and
the trier of fact accepts this testimony,"' 0 8 then the 'ultimate issue' of
discrimination has been proved.10 1 The court went on to hold that a defendant could rebut this evidence "'only by proving by a preponderance
of the evidence that the same decision would have been reached even absent the presence of [discrimination].' "110 The court then remanded the
action to the district court for a determination of whether the alleged
discriminatory statements were made."'
Direct evidence of discrimination also was a key issue in Miles v.
M.N.C. Corp."' Plaintiff, a production worker, claimed that her employer, a manufacturer of cardboard boxes, discriminated against her because of her race in not rehiring her after a temporary layoff.1 3 Plaintiff
presented testimony attributing a racial slur about the general workabil-

101. 752 F.2d 558 (11th Cir. 1985).
102. Id. at 559.
103. Id.
104. Id. at 562-63.
105. Id. at 561.
106. Id. at 564.
107. Id. at 563.
108. Id.
109. Id.
110. Id. (quoting Lee v. Russell County Bd. of Educ., 684 F.2d 769, 774 (11th Cir. 1982)
(citations omitted)).
111. 752 F.2d at 564.
112. 750 F.2d 867 (11th Cir. 1985).
113. Id. at 868-69.
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ity of blacks to defendant's assistant superintendent."" Although there
was some confusion about the issue in the record, the district court, in its
final order ruling for the company, held that the racial slur testimony was
stricken from the record since it was not shown that the assistant superintendent had authority to hire, fire, or speak for the company.11 5
Characterizing the stricken testimony as 'critical' to plaintiff's case, the
Eleventh Circuit reversed and found the racial slur admissible under rule
801(d)(2)(D) of the Federal Rules of Evidence."' The court found that
the statement had been made by an agent of the company acting within
the scope of his employment, since the evidence disclosed that the assistant superintendent had been closely involved in hiring and other employment decisions. 1 7 The court reiterated the company's heavier burden
in the face of direct evidence, and remanded the action to give the employer an opportunity to meet that heavier burden.11 8
Disparate Impact Cases. Under the disparate impact theory of discrimination, the focus is upon an employer's policy or criterion which is
neutral on its face, but which allegedly has a disproportionate and discriminatory impact upon a class of employees protected by the Act.
Under Griggs v. Duke Power Co."O and its progeny, the plaintiff has the
initial burden of showing that the employer's neutral policy has a significant discriminatory impact.1 0 If the plaintiff makes this showing, the employer then has an opportunity to show that its policy is 'job related.'2 1
The employee then has the burden of showing that another policy could
22
serve the employer's business needs with a less discriminatory impact.1
The Eleventh Circuit parted company with the Fifth and Eight Circuits
in Griffin v. Carlin."2 Plaintiffs filed a class action suit against the United
States Postal Service challenging its assignment and promotion practices.1 2' The district court, confronted with claims under both a disparate
114. Id.at 869-70.
115. Id. at 874.
116. Id. at 875-76. FED. R. Evw. 801(d)(2)(D) provides in part as follows: "A statement
is not hearsay if-(2)... [tihe statement is offered against a party and is... (D) a statement by his agent or servant concerning a matter within the scope of his agency or employment, made during the existence of the relationship .
" I.
Id.
117. 750 F.2d at 875.
118. Id. at 875-76.
119. 401 U.S. 424 (1971).
120. Dothard v. Rawlinson, 433 U.S. 321, 329 (1977); Albemarle Paper Co. v. Moody, 422
U.S. 405, 426 (1975).
121. Dothard v. Rawlinson, 433 U.S. 321, 329 (1977); Albemarle Paper Co. v. Moody, 422
U.S. 405, 426 (1975).
122. Dothard v. Rawlinson, 433 U.S. 321, 329 (1977); Albemarle Paper Co. v. Moody, 422
U.S. 405, 426 (1975).
123. 755 F.2d 1516 (11th Cir. 1985).
124. Id.at 1519.
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impact theory and a disparate treatment theory, ruled for the Postal Service, finding neither class-wide nor individual racial discrimination.11
Plaintiffs had attempted to apply the disparate impact theory to both the
component parts as well as the final result of the Postal Service's multicomponent promotion process. 2 The district court, in reliance upon the
Fifth Circuit's decision in Pouncy v.PrudentialInsurance Co.12' and the
Eighth Circuit's decision in Harris v. Ford Motor Co.,'" ruled that a subjective decision-making system could not alone form the basis for a disparate impact case. 12 Consequently, the distinct court dismissed the disparate impact claims. The Eleventh Circuit reversed, considering itself
bound by the pre-Pouncy and former Fifth Circuit decision in Johnson v.
Uncle Ben's, Inc.,'30 which stated that subjective selection and promotion
procedures could be attacked under a disparate impact theory."' The
court further noted that even if it did not consider itself bound by Johnson, it would not be inclined to follow Pouncy.82 The court reasoned that
there had been no differentiation by the Supreme Court 'between objective and subjective barriers' to employment in Griggs,'" and that
"[e]xclusion of ... subjective practices from the reach of the disparate
impact model of analysis is likely to encourage employers" to utilize sub13
jective criteria. '
The survival of a disparate impact claim often depends on statistical
evidence. In Maddox v. Claytor,'3 plaintiffs' case suffered because the
court excluded their statistical evidence. In addition to the disparate
treatment claims discussed above, plaintiffs as a class attacked the Albany, Georgia Marine base promotional practices under a disparate impact theory."' Plaintiffs' evidence consisted primarily of various complex,
statistical studies presented by two "statistics experts."18 7 The district
court found that statistics offered by a computer technician were not probative of the issue in question, that is, whether subjectivity in the base's

125. Id.
126. Id. at 1522.
127. 668 F.2d 795 (5th Cir. 1982).
128. 651 F.2d 609 (8th Cir. 1981).
129. 755 F.2d at 1522-23.
130. 628 F.2d 419 (5th Cir. 1980), vacated, 451 U.S. 902 (1981), modified and aff'd in
part, revd in part, 657 F.2d 750 (5th Cir. 1981), cert. denied, 459 U.S. 967 (1982).
131. 628 F.2d at 426.
132. 755 F.2d at 1523-24.
133. Id. at 1524.
134. Id. at 1525.
135. 764 F.2d 1539 (11th Cir. 1985).
136. Id. at 1541.
137. Id. at 1544.
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promotion decisions had a discriminatory impact on blacks.'" Conse13
quently, it held that plaintiffs had not established a prima facie case. '
After a careful review of the statistical evidence, the Eleventh Circuit
agreed that it "either rested on unrealistic assumptions, or when the assumptions were reasonably accurate, strayed from the issue.' " 0 The court
agreed that plaintiff made no prima facie showing, and affirmed.'4
Sometimes both courts and litigants confuse the elements necessary for
a disparate treatment theory with those of a disparate impact theory. Apparently that scenario occurred in Nash v. ConsolidatedCity of Jacksonville.' Plaintiff was a fireman who alleged that the City of Jacksonville
discriminatorily declined to promote him to the position of fire lieutenant
because he had not passed a promotion examination.14 3 The district court
1
held that discrimination had not been proven. "
On appeal, the Eleventh Circuit held that the district court's decision
14
was based on a mistake of law, and remanded for further consideration. '
In describing the district court's analysis, the court explained that the
district court initially found that a prima facie showing of discriminatory
impact based upon statistical evidence had been made, but that the city
had also shown its promotion test to be content-valid and job-related.14'6
Finally, the district court ruled that plaintiff had not shown less discriminatory ways to meet the city's business necessity.147 This would seem to
be the traditional and correct means of analyzing a disparate impact case.
The court of appeals, however, also found that there were other findings
in the district court's opinion based upon the Burdine disparate treatment model."' In a concurring opinion, Judge Fay explained that his
reading of the district court's decision did not leave him with the impression that the district court had applied the wrong legal test, but concurred and remanded the action to eliminate any reasonable doubt."
Retaliation Cases. Section 704(a) of Title VII makes it unlawful for
an employer to discriminate against an employee because the employee
has filed a charge with the Equal Employment Opportunity Commission
(EEOC), or has "testified, assisted, or participated in any manner" in any
138. Id. at 1549.
139. Id. at 1556.

140. Id.
141.
142.
143.
144.

Id.
763 F.2d 1393 (11th Cir. 1985).
Id. at 1394.
Id.

145.
146.
147.
148.
149.

Id. at
Id. at
Id. at
Id. at
Id. at

1395.
1395-96.
1396.
1397.
1399 (Fay, J., concurring).
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"investigation, proceeding, or hearing" under Title VII.110 In Thompkins
u. Morris Brown College,"' plaintiff alleged that her employer had discharged her as a mathematics instructor in retaliation for filing a complaint with the EEOC.162 The district court entered judgment for defendant.
The Eleventh Circuit agreed that a modified version of the
McDonnell Douglas model was the appropriate burden of proof." Plaintiff could make a prima facie case by showing "(1) actions protected by
the statute, (2) an adverse employment decision, and (3) a causal link
between the protected actions and the adverse employment decision. ' ' 55
Defendant had successfully rebutted plaintiff's prima facie showing below
by evidence that plaintiff had violated a policy prohibiting outside jobs.'"
The Eleventh Circuit, however, found that the 'veracity' of this rationale
had been put into question by plaintiff's direct evidence of sex discrimination. 7 The court of appeals remanded the case to the district court to
determine whether it still accepted defendant's proffered response in light
of the direct evidence. 168
Smith v. Georgia'" is a good example of the possible breadth of Title
VII's retaliatory provisions. Plaintiff had not filed any EEOC charge himself, but brought an action alleging that his employer denied him a promotion to a supervisory position in retaliation for testifying at an EEOC
proceeding on behalf of a fellow worker who had filed a charge.1' ° The
evidence showed that plaintiff actually came tantalizingly close to the
promotion." A promotion list was compiled by an evaluation committee
which reviewed three criteria: "(1) oral interviews, (2) a review of each
applicant's use of sick leave, and (3) a questionnaire completed by the
immediate supervisor" (which rated each candidate for various categories
on a numerical scale).16 2 The evaluation committee, after reviewing the
scores, felt that one supervisor's scores were much too high. Consequently, one list, the preadjustment list, was prepared according to the
original criteria, and a second list, the postadjustment list, was prepared
without the supervisor input. Plaintiff finished number three on the
150.
151.
152.
153.
154.
155.
156.
157.
158.
159.
160.
161.
162.

42 U.S.C. § 2000e-3(a) (1982).
752 F.2d 558 (11th Cir. 1985).
Id. at 559.
Id.
Id. at 563.
Id. at 565 n.18.
Id. at 560.
Id. at 566.
Id.
749 F.2d 683 (11th Cir. 1985).
Id. at 684.
Id. at 685.
Id.
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preadjustment list and number two on the postadjustment list. Unfortunately, only two positions were available. 1" Defendant's district director
decided to go with the preadjustment list because it "more accurately
complied with the agreed upon criteria as established at the inception of
the selection process."'" On the basis of this evidence, the district court
ruled for defendant. 16
The Eleventh Circuit majority found that the district court had correctly applied a Burdine type analysis to the evidence." The majority
also held that defendant had sufficiently articulated "a legitimate nondiscriminatory reason for not promoting the plaintiff" under Burdine,
and affirmed. 167 In a vigorous dissent, Judge Clark characterized defendant's articulated reasons as "subjective, illogical, and unfair."'" The dissent went on to say that defendant's practice was "so transparent it
clearly rises to the level of a pretext."'' 9 Nowhere in the dissent's analysis
is there any discussion of how the district court's decision was 'clearly
erroneous,' which is the proper standard of review.
In Simmons v.Camden County Board of Education,"0 plaintiffs were
former school teachers who alleged that their employer had discharged
them for filing complaints of discrimination with the Department of
Health, Education and Welfare (HEW). M The district court found that
plaintiffs were discharged not because of their discrimination charges, but
because they engaged in various acts of misconduct, which were "perceived to be part of an ongoing pattern of conduct manifesting disrespect
and open defiance toward. . . the school principal."1 '2 The Eleventh Circuit agreed that this finding was not clearly erroneous."7 Plaintiffs also
alleged that the district court improperly applied the McDonnell Douglas
model of proof since there had been direct evidence of discrimination.
The Eleventh Circuit disagreed, finding plaintiffs' evidence 'only circumstantial,' and found that plaintiffs had not overcome the school board's
4
production of legitimate reasons for its actions."
Reverse Discrimination. Reverse discrimination cases have never
had much luck in the courts under Title VII. That trend continued in
163.
164.
165.
166.
167.
168.
169.
170.
171.
172.
173.
174.

Id.
Id. at 687.
Id. at 686.
Id. at 686-87.
Id. at 687.
Id. at 689 (Clark, J., dissenting).
Id. at 688.
757 F.2d 1187 (11th Cir.), cert. denied, 106 S. Ct. 385 (1985).
Id. at 1188.
Id. at 1189.
Id.
Id.

19861

EMPLOYMENT DISCRIMINATION

1331

Palmer v. District Board of Trustees.17 5 Plaintiff, a white male, was a
vocal music instructor who applied for a position at defendant junior college.176 The college originally selected plaintiff as the top candidate
among 115 applicants.' 7" Plaintiff, however, was hired only on a temporary basis, because the four finalists included no black candidates, as required by the college's affirmative action plan negotiated with HEW. A
year later, the search and screening process was repeated. Plaintiff again
was among the four finalists. The junior college, however, chose a black
candidate as the best qualified, and plaintiff was terminated from his
temporary position.1 8 The district court granted summary judgment in
favor of the junior college.' 79
On appeal, the court noted that the parties had stipulated that the college's affirmative action program was valid.'" Thus, the only remaining
questions were whether plaintiff had been 'discharged' and whether defendant had "unnecessarily and invidiously trammeled [sic] upon his interests' ' 81 within the meaning of the Supreme Court's decision in United
Steelworkers v. Weber."'2 The court of appeals found that plaintiff had
not been discharged in the usual sense, but had been "not ultimately permanently hired under a continuing affirmative action selection process
... "" The court further noted that, in light of defendant's affirmative
action program, plaintiff, to avoid summary judgment, had to show that
"'(1) some reason other than a remedial reason motivated the employer
when implementing the plan or (2) the plan adopted unreasonably exceeds its remedial purpose.' 184 The Eleventh Circuit agreed that plaintiff had not met this burden.

C.

185

ProceduralMatters-ConditionsPrecedent

Timely Charge. Section 706(e) of Title V1I1 generally requires that
a plaintiff must file a charge of discrimination with the EEOC within 180
days of the alleged discriminatory act. The statutory provision, however,
has an exception which extends the period to 300 days when proceedings
175. 748 F.2d 595 (11th Cir. 1984).
176. Id. at 597-98.
177. Id. at 598.
178. Id.
179. Id. at 596.
180. Id. at 600.
181. Id.
182. 443 U.S. 193 (1979).
183. 748 F.2d at 601.
184. Id. (quoting Setser v. Novack Inv. Co., 657 F.2d 962, 969-70 (8th Cir.), cert. denied,
454 U.S. 1064 (1981)).
185. 748 F.2d at 601.
186. 42 U.S.C § 2000e-5(e) (1982).
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have been "initially instituted" with a "[sitate or local agency with authority to grant or seek relief from such practice ...
In Thomas v. Florida Power and Light Co., 188 the Eleventh Circuit
joined seven sister circuits in holding that filing an untimely charge with
the state agency does not deprive a plaintiff of the extended 300 day period for filing with the EEOC.' 89 Plaintiff waited 272 days after his discharge before filing a discrimination charge with the Florida Human Relations Commission.'" He first attempted to file a charge with the EEOC
278 days after his discharge. The Florida agency considered the charge
and referred the matter to EEOC 297 days after plaintiff's discharge."91
The district court granted summary judgment for defendant, and found
that the 300 day filing period did not apply, thus rendering plaintiff's
charge untimely.192 The Eleventh Circuit noted that a "sound argument
[could] be made to support the district court's decision."' ' The court further noted that requiring the institution of proceedings with the state or
local agency, but not requiring that the proceedings be instituted timely,
"defeats the purpose of deferral," making it a 'meaningless gesture' because the state agency no longer has the authority to grant relief.'" The
court of appeals, however, concluded that whatever the merits of this argument, more merit existed in establishing 'country-wide uniformity' on
the issue.19' Consequently, the court reversed. 90
Timely Action: Ninety-Day Limit. Another time requirement
confronting Title VII plaintiffs is that set forth in section 706(0(1) of the
Act.'" This provision requires that, after administrative proceedings are
exhausted before the EEOC, a plaintiff must file suit in federal court no
later than ninety days after receipt from the EEOC of the statutorily required notice of right-to-sue. Plaintiffs have often played it 'close to the
wire' with this requirement, and the 1985 survey period proved no
exception.
In Robinson v. City of Fairfield,'" however, the court again came to
plaintiff's rescue. A discharged CETA worker received a right-to-sue let-

187. Id.
188. 764 F.2d 768 (11th Cir. 1985).
189. Id. at 771.

190.
191.
192.
193.

Id. at 770.
Id.
Id.
Id.

194. Id.
195.
196.
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Id.
Id. at 771.
42 U.S.C. § 2000e-5(f)(1) (1982).
750 F.2d 1507 (11th Cir. 1985).
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ter from the EEOC dated March 4, 1983.' 9" Ninety-one days later, plaintiff filed an application with the district court clerk for appointment of an
attorney and for authority to commence an action without repayment of
fees, costs, or security.2 00 Plaintiff stated in this application that he received his right-to-sue letter on March 4, 1983.01 The district court issued an order treating plaintiff's application as a 'complaint' under Title
VII, but ordered that an amended complaint complying with the Federal
Rules of Civil Procedure be filed within thirty days. 02 Plaintiff filed an
amended complaint on July 13, 1983, some thirty-seven days after the
district court's order. In ruling that plaintiff's complaint was timely, the
district court reasoned that, assuming the right-to-sue notice had been
mailed ori March 4, 1983, plaintiff could not have received it before
March 5, 1983 (although this was contrary to plaintiff's application). Consequently the court deemed plaintiff's 'complaint' to have been filed on
the ninetieth day."03 The Eleventh Circuit concluded that this was a finding of fact that was not clearly erroneous .20
The Eleventh Circuit also found that plaintiff's 'application for appointment of counsel' was an adequate complaint for purposes of rule
8(a)(2) of the Federal Rules of Civil Procedure, 2' thus meeting the requirements of the Supreme Court's decision in Baldwin County Welcome
Center v. Brown.2" In doing so, the Eleventh Circuit relied upon its prior
decision in Judkins v. Beech Aircraft Corp.207 The application for appointment of counsel was found to adequately describe the legal nature
plaintiff's claim, thus satisfying both rule 8(a)(2) and
and factual basis 2of
08
Baldwin County. "
Intervention. Two cases during the survey period considered the issue of intervention in a Title VII action. 0 " Although the same judge

199. Id. at 1509.
200. Id.
201. Id. at 1509-10.
202. Id. at 1510.
203. Id.
204. Id.
205. Id. FED. R. Civ. P. 8(a). This rule provides in pertinent part: "A pleading which
sets forth a claim for relief ... shall contain (1) a short and plain statement of the grounds
upon which the court's jurisdiction depends . , ., (2) a short and plain statement of the
claim showing that the pleader is entitled to relief, and (3) a demand for judgment for the
relief to which he deems himself entitled." Id.
206. 466 U.S. 147 (1984). See also Corbin & Dickinson, Employment Discrimination,
1984 Eleventh Circuit Survey, 36 MERcER L. REv 1197, 1211 (1985).
207. 745 F.2d 1330 (11th Cir. 1984). See also Corbin & Dickinson, Employment Discrimination, 1984 Eleventh Circuit Survey, 36 MERCER L. REV. 1197, 1212 (1985).
208. 750 F.2d at 1511.
209. Reeves v. Wilkes, 754 F.2d 965 (11th Cir. 1985); Walker v. Jim Dandy Co., 747 F.2d
1360 (11th Cir. 1984).
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wrote both opinions, they reached opposite results. In Reeves v. Wilkes,"'0
the court was confronted with the issue of whether certain white deputy
sheriffs had timely intervened for purposes of seeking modification of a
consent decree.2 1 The consent decree had been negotiated with the Bibb

County sheriff's department in 1979, and included certain hiring and promotion goals for black deputies within the sheriff's department.212 The
district court allowed the intervention by the white deputies in February
of 1982, and then, in December of 1983, granted their motion to dissolve
the promotion provisions of the consent decree.2 18
In considering the timeliness of the intervention on appeal, the Eleventh Circuit applied the four factors2 14 set forth in a former Fifth Circuit
case, Stallworth v. Monsanto Co. 215 In response to the intervenors' con-

tention that they acted as soon as they discovered that they might be
adversely affected by the consent decree, the court referred to 'numerous
articles' in the local newspaper, and the court 'strain[ed] to understand'
how the deputies could not have foreseen the potential impact of the decree "before two years and eight months had passed."' " The court also
concluded that the existing parties would be prejudiced by the intervention because, if allowed, the 'time and effort' spent in negotiating the21 7consent decree to remedy past discrimination would be 'for naught.' Finally, the court concluded that the intervenors would not be prejudiced
by denying intervention since they alternately could institute an independent lawsuit, and no other 'compelling unique justification' mandating intervention existed.20 Accordingly, the Eleventh Circuit found the intervention untimely, and held that the district court had abused its
discretion in allowing it.21
Walker v. Jim Dandy Co.220 began as a .Title VII class action in 1974

alleging both racial discrimination and sexual discrimination in various
employment practices against the Jim Dandy Company.' The district
court originally denied class certification, and ruled against the three individual plaintiffs. 2 ' On appeal to the former Fifth Circuit, the court of
210.
211.
212.
213.
214.
215.
216.
217.
218.
219.
220.
221.
222.

754 F.2d 965 (11th Cir. 1985).
Id. at 968.
Id. at 967.
Id. at 968.
Id. at 969-72.
558 F.2d 257 (5th Cir. 1977).
754 F.2d at 970.
Id. at 971.
Id. at 971-72.
Id.
747 F.2d 1360 (11th Cir. 1984).
Id. at 1362.
Id.
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appeals remanded the class certification issue, affirmed with respect to
two individual plaintiffs, and remanded a third plaintiff's case.22 3 On remand, some eight years after the action originally was filed, intervenor
Pruitt filed a motion for permissive intervention on behalf of herself and
on behalf of all female applicants and employees of Jim Dandy.114 The
district court, on remand, again denied class certification, dismissed the
remaining plaintiffs claim, and denied Pruitt's intervention because,'
among other reasons, it was untimely and because of the "absence of a
viable case to intervene into."2' 28
On an interlocutory appeal to the Eleventh Circuit, the court held that
the district court abused its discretion in denying intervention, since 2it6
had not assessed all four of the factors under Stallworth v. Monsanto'
on the issue of timeliness.2 27 Although the district court considered the
degree of prejudice to the existing parties, and the period of time before
the intervention in which the intervenor knew or reasonably should have
known of her interest in the case, the district court failed to consider the
extent of prejudice to Pruitt if intervention was denied, or whether there
to the court, all four factors
were other unusual circumstances. 2According
8
under Stallworth were mandatory.
Right To Trial De Novo. In Moore v. Devine,2 19 a case of first impression, the Eleventh Circuit was confronted with the issue of whether
federal employees, like private sector and state government employees,
are entitled to a trial de novo in federal court after the EEOC renders its
administrative determination.2 30 Plaintiff in this action, employed with
the Office of Personnel Management (OPM), had received a favorable
EEOC determination, and contended that the district court did not have
the authority to refuse to enforce the decision.2 3 ' The Eleventh Circuit,
referring to the Supreme Court's decision in Chandler v. Roudebush,23 '
however, held that it was the 'intention of Congress that federal, state
and private employees be treated similarly' in federal court trials.2 " Accordingly, the court concluded that federal government employees, like
their counterparts in the private sector and in state government, are subject to a de novo review of an EEOC determination by the district court,
223.
224.
225.
226.
227.
228.
229.
230.
231.
232.
233.

Walker v,Jim Dandy Co., 638 F.2d 1330, 1336 (5th Cir. 1981).
747 F.2d at 1362.
Id. at 1365.
558 F.2d 257 (5th Cir. 1977).
747 F.2d at 1366.
Id.
767 F.2d 1541 (l1th Cir. 1985), modified, 780 F.2d 1559 (11th Cir. 1986).
767 F.2d at 1549-51.
Id. at 1543-44.
425 U.S. 840 (1976).
767 F.2d at 1551.
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regardless of whether the determination is favorable or not.2 '
Retroactivity. In EEOC v. Atlanta Gas Light Co.,"8 5 the Eleventh
Circuit considered whether the Supreme Court's decision in Newport
News Ship Building & Dry Dock Co. v. EEOC,'3 should be given retroactive effect.237 Defendant had a group hospitalization plan which provided
pregnancy coverage for its female employees, but which required its male
employees to pay an extra premium for pregnancy coverage on their
wives.23 The district court gave retroactive effect to Newport News, and
ordered defendant to compensate its male employees for any losses incurred as of the effective date of the Pregnancy Discrimination Act of
1978.239 On appeal, defendant argued that it should be held liable only as
of the date of the Newport News decision, rather than the effective date
of the Pregnancy Discrimination Act.' 0 Applying the test set out in
Chevron Oil v. Huson,24 1 the court found retroactive application of New24 2
port News appropriate, and affirmed.
Standard Of Review. The appropriate standard of review during appeal of a Title VII action was the issue presented to the Supreme Court
in Anderson v. City of Bessemer City.243 Plaintiff had brought suit under
Title VII alleging that defendant had not hired her as recreation director
on account of her sex. 2" The district court found that defendant's reasons
in not hiring plaintiff were pretextual, and awarded her relief 245 On appeal, the Fourth Circuit reversed the district court's finding of discrimi6
nation by the city.24

The Supreme Court reiterated its holding in Pullman-Standard v.
Swint,2' that the 'clearly erroneous' standard of rule 52(a) applies to a
district court's ultimate finding of discrimination in a Title VII action. In
clarifying the meaning of this standard, the Court emphasized that:
This standard plainly does not entitle a reviewing court to reverse the
finding of the trier of fact simply because it is convinced that it would
have decided the case differently ....
234.
235.
236.
237.
238.
239.
240.
241.
242.
243.
244.
245.
246.
247.

If the district court's account of

Id.
751 F.2d 1188 (11th Cir.), cert. denied, 106 S. Ct 333 (1985).
462 U.S. 669 (1983).
751 F.2d at 1189.
Id.
42 U.S.C. § 2000e(k) (1982).
751 F.2d at 1189.
404 U.S. 97 (1971).
751 F.2d at 1189-91.
105 S. Ct. 1504 (1985).
Id. at 1508.
Id. at 1510.
Id.
456 U.S. 273 (1982).
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the evidence is plausible in light of the record reviewed in its entirety,
the court of appeals may not reverse it even though convinced that had it
been sitting as the trier of fact, it would have weighed the evidence
differently.246
The Court went on to explain that the standard applies not only to findings based upon 'credibility determinations,' but also to findings based
'on physical or documentary evidence or inferences from other facts." 4 9
Finding that the Fourth Circuit had conducted in essence a "de novo
weighing of the evidence in the record," the Court held that the Fourth
Circuit had overstepped its bounds, and reversed. 26"
D. Class Actions
District courts traditionally have been granted wide discretion in determining whether an action should proceed as a class action. That trend
continued in the Eleventh Circuit during the survey period.
For instance, in Walker v.Jim Dandy Co.," 1 the Eleventh Circuit was
confronted with whether the district court had erred in refusing to certify
the action as a class action. 25 The court of appeals, concluding that this
decision was left to the sound discretion of the district court, agreed with
the lower court that the Supreme Court's decisions in General Telephone
Co. v. Falcon2 5 3 and East Texas Motor Freight System v. Rodriguez""
were controlling. 25 The court found that named plaintiffs, who had been
applicants for supervisory positions, lacked a sufficient nexus with a class
of applicants in lower level jobs or of employees complaining of disparate
2
job assignments or pay. "
Similarly, in Morrison v.Booth,"27 the Eleventh Circuit again deferred
to the district court's discretion in denying class certification. This action,
also reported in the 1984 survey edition,2" had been remanded by the
appellate court for purposes of conducting a class certification hearing
and entering appropriate findings.2 " On remand, the district court con248. 105 S. Ct. at 1511-12.
249. Id. at 1512.
250. Id. at 1513.
251. 747 F.2d 1360 (11th Cir. 1984).
252. Id. at 1362-65.
253. 457 U.S. 147 (1982).
254. 431 U.S. 395 (1977).
255. 747 F.2d at 1365.
256. Id. at 1364-65.
257. 763 F.2d 1366 (11th Cir. 1985).
258. Corbin & Dickinson, Employment Discrimination,1984 Eleventh Circuit Survey,
36 MERCER L. REV. 1197, 1216-17 (1985).
259. Morrison v. Booth, 730 F.2d 642 (11th Cir. 1984).
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ducted a hearing, and then again denied class certification.8 0 In holding
that the district court did not abuse its discretion, the appellate court
noted that plaintiffs had not met their burden of satisfying the requirements of rule 23 of the Federal Rules of Civil Procedure."6 ' The court
concluded that plaintiffs "simply leap from the premise that they were
the victims of discrimination to the position that others must also have
been." 2"
II.

REMEDIES--TITLE VII

Consent Decrees and Settlements

A.

It seems that Title VII consent decrees, which are intended as settlements of discrimination litigation, often end up in more protracted and
complex litigation than if no settlement had been attempted. In Turner v.
Orr

2 3

the United States Air Force had entered into a consent judgment

in 1981 in settlement of a class action suit alleging racial discrimination
against civilian black employees and applicants for employment at Eglin
Air Force Base in Florida.'" Under the terms of the consent judgment,
the Air Force "agreed to 'make every good faith effort' to reach and maintain specified racial proportions on a percentage basis for certain job categories," including supervisory positions. 215 In 1983, plaintiffs' monitoring
committee brought a complaint before an appointed special master alleging that the Air Force had violated the 'every good faith effort' requirement concerning supervisory positions. 2" The special master agreed that
the consent judgment had been violated, and ordered that a black class
member be hired and awarded back pay.2 "
On appeal, the Eleventh Circuit agreed that the special master's finding
of a violation was not clearly erroneous, and that the consent judgment
fully authorized the remedy ordered.2 " The principal issue addressed by
the court, however, was whether the remedy was proper in light of the
Supreme Court's decision in Firefighters Local Union No. 1784 v.
Stotts.2 9 The court found Stotts distinguishable, and hence not controlling, in three respects: (1) "there [was] no contention that a bona fide
260.
261.
262.
263.
264.
265.
266.
267.
268.
269.

763 F.2d at 1370.
Id. at 1371.
Id.
759 F.2d 817 (11th Cir. 1985).
Id. at 819,
Id. (quoting the consent judgment).
Id. at 820.
Id.
Id. at 821-22.
467 U.S. 561 (1984).
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seniority system [would] be affected by the special master's order;" (2)
"no third party rights [were] involved;" and (3) "the consent judgment
70
was voluntarily entered into by the parties.M
In Paradisev. Prescott,7 1 the court considered the latest judicial attempt to integrate the Alabama state trooper force. This case was the
latest saga in litigation that had been going on since 1972, when former
Chief Judge Frank M. Johnson, Jr. found that the state had "'engaged in
a blatant and continuous pattern and practice of' discriminating against
blacks in hiring. 278 Defendants entered into a partial consent decree in
1979, and an additional consent decree in 1981.873 Under the terms of
these decrees, defendants agreed to adopt an examination and promotion
procedure which had "little or no adverse impact on blacks. '7 4 The instant proceeding concerned a 1983 motion by plaintiffs to enforce the
terms of the 1979 and 1981 decrees. The district court enforced the decrees, and ordered that, at least temporarily, fifty percent of all promotions to the rank of corporal or higher had to be filled by qualified black
troopers. 2"7 The district court also denied, except on a prospective basis, a
motion for intervention filed by a number of white troopers who had
taken and passed the promotion examination for the position of
27
corporal.
The Eleventh Circuit encountered little difficulty in concluding that
the district court had properly enforced the 1979 and 1981 consent decrees.7 The appellate court also considered whether the district court's
order was allowable in light of the Stotts decision. 2 8 The court again concluded that Stotts was distinguishable since (1) this case involved promotions, "not lay-offs pursuant to a bona fide seniority system;"27 (2) here,
unlike Stotts, there were judicial findings of intentional discrimination;
(3) this action was primarily brought under the fourteenth amendment
rather than Title VII; and (4) Stotts did not concern a 'voluntarily negotiated consent decree.'2 Finally, the Eleventh Circuit concluded that the
district court's order did not deprive the intervenors of their constitutional right to equal protection since the order was "substantially related

270. 759 F.2d at 823-24.
271. 767 F.2d 1514 (11th Cir. 1985) (U.S. appeal pending).
272. Id. at 1516 (quoting NAACP v. Allen, 340 F. Supp. 703, 705 (M.D. Ala. 1972), a/d,
493 F.2d 614 (5th Cir. 1974)).
273. 767 F.2d at 1519-21.
274. Id.
275. Id. at 1523-24.
276. Id. at 1522.
277. Id. at 1526-27.
278. Id. at 1527-30.
279. Id. at 1528.
280. Id. at 1528-29.
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Back Pay and Reinstatement

The remedial provision of Title VII, which is set forth in section 706(g)
of the Act,28" is based upon the concept of 'make whole' relief, that is, to
place a plaintiff in the position he or she would have been absent the
discriminatory conduct. Section 706(g) allows a court, upon a finding of
intentional discrimination, to order "such affirmative action as may be
appropriate," including but not limited to "reinstatement or hiring of empay. . . or any other equitable relief as the
ployees, with or without back
28 3
court deems appropriate. 1
This remedial purpose was reiterated by the Eleventh Circuit in Nord
v. United States Steel Corp.2 4 Plaintiff was found to have been terminated from her sales/service clerk position on account of her sex. She was
awarded $88,960 in back pay, but was denied reinstatement by the district court. '85 The Eleventh Circuit agreed that plaintiff had met her duty
to mitigate damages by being 'reasonably diligent' in seeking 'substantially equivalent' employment.28 6 Except for making a couple of minor
calculation corrections, the appellate court affirmed the plaintiff's award
of back pay.' " With respect to reinstatement, the court noted that a successful Title VII plaintiff is 'presumptively entitled' to reinstatement. 8
Since the district court had given no reason for denying reinstatement,
the appellate court remanded the action to either grant reinstatement, or
make findings of the 'extraordinary circumstances' militating against it.2 89
In Crabtree v. Baptist Hospital, Inc.,290 the Eleventh Circuit reiterated
the principle that fringe benefits should be included in a back pay award,
including, as in this case, retirement benefits.29' In addition, the court
also confronted the issue of the appropriate base salary to be utilized in
calculating a back pay award. The district court utilized plaintiff's salary
at the time of her termination as the basis of her award. This salary, how281. Id. at 1532.
282. 42 U.S.C. § 2000e-5(g) (1982).

283. Id.
284.
285.

758 F.2d 1462 (11th Cir. 1985).
Id. at 1467, 1469.

286. id. at 1470.
287. Id. at 1471-72.

288. Id. at 1473.
289. ld.
290.

749 F.2d 1501 (11th Cir. 1985).

291. Id. at 1502.
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ever, also had been found to be in violation of the Equal Pay Act.2 92 The
Eleventh Circuit found that the provisions of Title VII and the Equal
Pay Act must be read 'in harmony with' each other.29 The court concluded: "Basing a backpay award under Title VII on a salary found to
violate the Equal Pay Act would ignore both Title VII's purpose of making victims whole for economic losses suffered through past discrimination and the requirement that Title VII and the Equal Pay Act be read in
harmony. '294 Accordingly, the action was remanded for a redetermination
of the back pay award 'as adjusted' in compliance with the Equal Pay

Act.

295

In Miller v. Marsh,2 " plaintiff managed to win her case but lose her
back pay award by entering law school at Mercer University. The parties
stipulated that plaintiff had been discriminatorily denied a position with
the Army Corps of Engineers on account of her sex.2 9 The district court,
however, denied plaintiff any award of back pay on the ground that she
had voluntarily removed herself from the labor market by enrolling as a
full-time law student.2 9' In finding no abuse of discretion, the Eleventh
Circuit reiterated the statutory duty to minimize damages.2 9 The court
explained: "This duty is not fulfilled by a readiness to accept only the
job sought with the defendant. The plaintiff must be available and willing
to accept substantially equivalent employment elsewhere." 3 0 The court
noted that no evidence was present that plaintiff pursued any employment other than the job that was the subject of her discrimination
charge. 30 1
C. Attorney's Fees
The only Title VII attorney's fee case during the survey period concerned a procedural issue. In Fort v. Roadway Express, Inc.,* 2 the court
found that plaintiff jumped the gun. The district court found that plaintiff's discharge by defendant trucking company was not based upon his
race. The lower court also found plaintiff's suit to be 'frivolous and unreasonable,' and found that Roadway was entitled to an award of attorney's
292.
293.
294.
295.
296.
297.
298.
299.
300.
301.
302.

29 U.S.C. § 206(d) (1982).
749 F.2d at 1503.
Id.
Id.
766 F.2d 490 (11th Cir. 1985).
Id. at 491.
Id. at 491-92.
Id. at 492.
Id.
Id.
746 F.2d 744 (11th Cir. 1984).
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Plaintiff, however,' filed his notice of appeal before the district

court had the opportunity to determine how much the fees should be.
The Eleventh Circuit, relying upon its decision in Mekdeci v. Merrell Na304
tional Laboratories,
held that the order finding plaintiff liable for fees
without determining the amount of the fees was not a final appealable
judgment within the meaning of 28 U.S.C. § 1291.' 0
D. Interest
In a case of great interest to the United States Postal Service, but of
little interest to anyone else, the Eleventh Circuit, in Nagy v. UnitedStates Postal Service,'" was confronted with the single issue of whether
the Postal Service was liable for interest on a back pay award under section 717 of Title VII.301 The Eleventh Circuit noted that there was 'no
question' that a private party would be entitled to interest, but, on the
other hand, the courts had 'uniformly held' that interest was not recoverable against a federal defendant. 3" The problem presented by this case
required the court to determine in which category the postal service belonged, since, according to the court, the postal service "defie[d] facile
categorization."'" The court, however, held that the postal service had
generally waived its sovereign immunity, and not surprisingly, the10 dilemma was resolved by requiring the postal service to pay interest.
III. AGE
A.

DISCRIMINATION IN

EMPLOYMENT ACT

Coverage Under The Act

In contrast to calendar year 1984, the United States Supreme Court
and the Eleventh Circuit in this survey period considered a large number
of age discrimination cases covering a wide range of interesting issues.
The Eleventh Circuit considered for its first time the limits of the personal staff exemption contained in section 11(f)11 of the Age Discrimina303. Id. at 746.
304. 711 F.2d 1510 (11th Cir. 1983).
305. 746 F.2d at 747. 28 U.S.C. § 1291 (1982) confers jurisdiction in the courts of appeals, over 'all final decisions' of the district courts. Id.
306. 773 F.2d 1190 (l1th Cir. 1985).
307. 42 U.S.C. § 2000e-16 (1982).
308. 773 F.2d at 1191-92.
309. Id. at 1192.
310. Id. at 1193.
311. 29 U.S.C. § 630(f) (1982), which provides as follows:
The term "employee" means an individual employed by any employer except that
the term "employee" shall not include any person elected to public office in any
State or political subdivision of any State by the qualified voters thereof, or any

EMPLOYMENT DISCRIMINATION

1986]

1343

tion in Employment Act (ADEA), s1 2 in EEOC v. Reno.3 1 Plaintiff, who
had been refused a position as an assistant state attorney, filed suit
claiming that he had not been hired because of his age. The court of appeals affirmed the trial court's ruling that such a personal-staff position
was exempt from ADEA coverage.314 Evidence disclosed that the associates who served at the pleasure of the state attorney were exempted from
the state's career-service system, and possessed powers and responsibilities virtually coextensive with those of the appointing state attorney, who
was an elected official. The court relied upon the identical exemption
found in section 701(f) of Title VII,316 and Caldron v. Martin County,3 16
in which the United States Court of Appeals for the Fifth Circuit found
that a deputy sheriff was not an employee within the meaning of Title
VII.Sl
B. Liability-Burden Of Proof
Four cases during the survey period considered the burden of proof
under the ADEA. In Lindsey v. American Cast Iron Pipe Co.,18 6 the Eleventh Circuit relied upon its previous decision in Anderson v. Savage Laboratories, Inc.,3 19 in reaffirming that for a plaintiff to recover under the
ADEA he need only show that age was a determinative factor in the adverse personnel action.3 2 0 Further, the court reemphasized its position in
1
that when direct eviSimmons v. Camden County Board of Education,"'
dence exists that discrimination was a significant factor in an employment decision, the allocation of proof set forth in McDonnell Douglas
Corp. v. Green,3 2 2 does not apply.
The court in Lindsey, reversed the trial court's judgment for defendant
notwithstanding the verdict."' At trial, plaintiff presented evidence that
person chosen by such officer to be on such officer's personal staff .... The exemption set forth in the preceding sentence shall not include employees subject to
the civil service laws of a State government, governmental agency, or political
subdivision.

Id.
312. 29 U.S.C. §§ 621-34 (1982).
313. 758 F.2d 581 (11th Cir. 1985).

314. Id. at 582.
315. 42 U.S.C. § 2000e(f) (1982).
316. 639 F.2d 271 (5th Cir. 1981) (Unit B).

317. Id. at 272-73.
318.
319.
320.
321.
322.
323.

772
675
772
757
411
772

F.2d 799 (11th Cir. 1985).
F.2d 1221 (11th Cir. 1982).
F.2d at 801.
F.2d 1187 (11th Cir.), cert. denied, 106 S. Ct. 385 (1985).
U.S. 792 (1973).
F.2d at 802.
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company representatives told him that he was not eligible for a promotion because they would be looking 'for a person younger' than plaintiff to
fill the position, and that the position had eventually been filled by another employee eighteen years younger than plaintiff.8 ' Despite evidence
presented by defendant contradicting the alleged discriminatory statements of its executives, as well as evidence showing legitimate, nondiscriminatory reasons for not promoting plaintiff, the Eleventh Circuit
found enough evidence to support the jury's verdict, and that the trial
court was not entitled to weigh the evidence anew21
In Buckley v. Hospital Corporationof America, Inc., 2 6 the Eleventh
Circuit once again emphasized that in cases where direct evidence of age
discrimination is produced, the defendant has a much harsher burden of
rebuttal than that set forth in McDonnell Douglas.2 7 According to the
court, cases in which plaintiff produces evidence of age discrimination,
the defendant can rebut only by proving by a preponderance of the evidence that the same employment decision would have been reached absent the presence of the discriminatory motive.328 Mere articulation of a
nondiscriminatory reason for the action will not suffice. 22 ' The court of
appeals reversed a directed verdict for defendants since plaintiff had
presented direct testimony that defendants acted with a discriminatory
motive (expressions that the hospital needed 'new blood,' that it intended
to recruit younger staff, and defendant's comments that plaintiff's 'advanced' age caused her stress).3 30 Although defendant introduced evidence showing that plaintiff was disciplined because of her temper, the
court found this merely created a question of fact for the jury.3 1
The serious problems an employer faces when defending an age discrimination action because of the Eleventh Circuit's eagerness to cast
aside the McDonnell Douglas method of establishing a prima facie case is
clearly apparent in Goldstein v. Manhattan Industries,Inc. 2 Plaintiff, a
sales representative who was terminated at age sixty after twenty-two
years of service with defendant, was replaced by an individual fourteen
years his junior.2 2 At trial, plaintiff did not produce any direct evidence
of discrimination. Instead, plaintiff attempted to show a pattern of age
discrimination by producing statistics on a number of other sales repre324.
325.
326.
327.
328.
329.
330.
331.
332.
333.

Id. at 801.
Id. at 801-02.
758 F.2d 1525 (11th Cir. 1985).
Id. at 1529.
Id. at 1530.
Id.
Id.
Id.
758 F.2d 1435 (11th Cir.), cert. denied, 106 S. Ct. 525 (1985).
Id. at 1438-40.
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sentatives replaced the same year he had been terminated and by producing, over defendant's objections, a list of all sales representatives employed by defendant from approximately five years prior to the time of
trial, including dates of hire and dates of termination. 3 4 Although the
Eleventh Circuit determined that the statistics actually negated the existence of a pattern of discrimination, and agreed with defendant that
plaintiff had not proven all of the elements necessary to establish a prima
facie case under the McDonnell Douglas standard, the appellate court
found that there was "sufficient circumstantial evidence surrounding
[the] discharge to support a reasonable inference that [plaintiff] was discharged at least in part because of his age. ' 33 5 In reaching this decision,
the court emphasized that plaintiff was replaced by a 'substantially
younger' individual, and that plaintiff was 'highly qualified' for his position.336 After so concluding, the court quickly ruled that the evidence was
331
sufficient to support the jury's finding of discrimination.
In another case concerning a plaintiffs burden of proof in age discrimination actions, Palmer v. District Board of Trustees,3 3 s the court of appeals affirmed the district court's order granting defendant's motion for a
directed verdict, and ruled that the mere establishment of a prima facie
33 9
case does not protect a plaintiff from a motion for summary judgment.
Although plaintiff had proved that she fell within the protected age
group, that she was qualified for the job, and that a younger person had
replaced her, she had not presented any direct evidence of age discrimination, nor had she provided sufficient evidence to respond to defendant's
34 0
rebuttal to the charge of age discrimination.
C. Defenses To Discrimination-BFOQ
Section 4(f)(i) of the ADEA 3" provides a defense to claims of age dis334. Id. at 1440-41.
335. Id. at 1444.
336. Id.
337. Id. at 1446.
338. 748 F.2d 595 (11th Cir. 1984).
339. Id. at 599-600.
340. Id. at 599.
341. 29 U.S.C. § 623(f)(1) (1982) provides as follows:
It shall not be unlawful for an employer, employment agency, or labor
organization(1) to take any action otherwise prohibited under subsections (a), (b), (c),
or (e) of this section where age is a bona fide occupational qualification
reasonably necessary to the normal operation of the particular business, or
where the differentiation is based on reasonable factors other than age
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crimination if the employer can show that the use of age as a criterion in
an employment decision is "reasonably necessary to the normal operation
of the particular business."34 The majority of bona fide occupational
qualification (BFOQ) cases deal with jobs concerning the public's safety.
The United States Supreme Court decided three cases concerning the
BFOQ defense to ADEA actions. In each case the Court rejected the defense. One of the year's most substantive decisions, Trans World Airlines
v. Thurston,3 43 arose out of the interplay between a Federal Aviation Administration Rule3 4 which prohibits anyone from serving after age sixty
as a pilot on a commercial carrier, and a 1978 amendment34 to the
ADEA. Trans World Airlines (TWA) and the Airline Pilots Association
(ALPA) were parties to a collective bargaining agreement requiring cockpit employees (flight engineers as well as pilots) to retire at age sixty.
TWA proposed a new policy under which employees in all three cockpit
positions, upon reaching sixty, would be allowed to continue working as
flight engineers.34 Notwithstanding the new statute, ALPA resisted any
attempt in the face of the agreement to continue the employment of a
flight engineer past age sixty, and the airline unilaterally adopted a modified version of its proposal. Under this version, any employee in flight
engineer status at age sixty was entitled to continue working in that capacity, and pilots were permitted to bid for and take a position as flight
engineers, so long as they did so prior to their sixtieth birthday.347 Otherwise, pilots would be retired at age sixty.
The airline allowed pilots displaced on grounds of disability or reduction in force to bump less senior engineers, without requiring that they
obtain the job through bidding prior to their displacement. Three captains who were retired at age sixty, after being denied an opportunity to
bump less senior flight engineers, sued TWA and ALPA under the ADEA.
Plaintiffs argued that the airline's transfer policy was discriminatory be342. Id.
343. 105 S. Ct. 613 (1985).
344. 14 C.F.R. § 121.383(c) (1985).
345. 29 U.S.C. § 623(f)(2) provides as follows:
It shall not be unlawful for an employer, employment agency, or labor
organization(2) to observe the terms of a bona fide seniority system or any bona fide
employee benefit plan such as a retirement, pension, or insurance plan,
which is not a subterfuge to evade the purposes of this Chapter, except
that no such employee benefit plan shall excuse the failure to hire any
individual, and no such seniority system or employee benefit plan shall
require or permit the involuntary retirement of any individual specified
by section 631(a) of this title because of the age of such individual ....
Id. (emphasis added).
346. 105 S. Ct. at 618-19.
347. Id. at 619.
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cause it allowed captains displaced for reasons other than age to bump
less senior flight engineers while not affording captains compelled to vacate their positions on reaching age sixty the same 'privilege of
employment.'"O
A unanimous Court ruled in favor of plaintiffs on the BFOQ issue. 9
According to the Court, although being younger than age sixty might be a
BFOQ for the job of airline pilot, it was not one for the 'particular' position of flight engineer (the job from which plaintiffs were excluded by a
discriminatory transfer policy).35 0 The Supreme Court also ruled on the
thorny issue of liquidated damages under the ADEA. s 51
8 the Supreme Court again narIn Western Airlines, Inc. v. Criswell,""
rowly construed the BFOQ provision of the ADEA and held that Western
Airlines' requirement that flight engineers retire at age sixty was invalid.83 Despite the fact that the FAA regulations only prohibit pilots and
3
first officers from serving on commercial flights after reaching age sixty,

54

Western had a policy requiring all crew members to retire at that age.
Western argued that the jury should have been instructed to defer to employer-established job qualifications as long as the qualifications were reasonable in light of the safety risks. 5 s Western also contended that it need
only establish a rational basis in fact for believing that persons lacking
suitable job qualifications could not be identified on an individual
basis. ' "
The Court disagreed with Western, and found that the BFOQ standard
was one of 'reasonable necessity,' not reasonableness."' Furthermore, the
Court held that the language and legislative history of the ADEA clearly.
indicated Congress' preference to have each employee individually
evaluated. 86
The Supreme Court addressed the BFOQ defense again in Johnson v.
Mayor of Baltimore,us where, in a unanimous decision, the Court held
that provisions of Baltimore's municipal code requiring that firefighters
retire as early as age fifty-five were unlawful. ss0 The court of appeals had
348.
349.
350.
351.
352.
353.
354.
355.

Id. at 619-20.
Id. at 621.
Id. at 622,
Id. at 626. See infra notes 417-23 and accompanying text.
105 S. Ct. 2743 (1985).
Id. at 2756.
Id. at 2746.
Id. at 2747.

356. Id. at 2753.
357.
358.
359.
360.

Id. at 2754.
Id. at 2749-50.
105 S. Ct. 2717 (1985).
Id. at 2726.
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upheld the requirement on the ground that because most federally employed firefighters are required by civil service legislation to retire at age
sixty, Congress had sanctioned age as a BFOQ for the position as a matter of law.5 61
In reversing the Fourth Circuit, the Supreme Court reasoned that "almost four decades of legislative history establish that Congress at no time
has indicated that the federal retirement age for federal firefighters is
based on a determination that age 55 is a bona fide occupational qualification . . . . ,, Instead, the major focus of the early-retirement laws, according to the Court, has been to make early retirement 'both attractive
and financially rewarding.' s s The Court, however, did indicate that there
could be situations in which a rule applicable to federal employees might
be relevant in evaluating a BFOQ defense raised by a private-sector emto such a provision by an employer, however,
ployer.364 Mere recitation
36
would not be enough.
D. ProceduralMatters
Timely Charge. In Burnam v.Amoco Container Co.,3" the Eleventh
Circuit addressed the 180 day limitation period s for filing charges of age
discrimination with the EEOC. Plaintiff, who filed her charge more than
180 days after her discharge, but within 180 days of defendant's refusal to
rehire her, argued that the refusal constituted a new and continuing violation of the ADEA. 3s The Eleventh Circuit affirmed the dismissal of the
361. Id. at 2721. This was a divided panel of the Court of Appeals for the Fourth Circuit.
The majority of the Fourth Circuit relied on EEOC v. Wyoming, 460 U.S. 226 (1983). In
Wyoming the Supreme Court upheld the constitutionality of the extension of the ADEA to
state and local governments in the face of strong sovereignty arguments. In that decision the
Court balanced the state's ability to impose a mandatory retirement age with the reasonable
federal standard. The Fourth Circuit in Johnson determined that the federal civil service
statute requiring federal firefighters to retire at age 55 was a 'reasonable federal standard.'
731 F.2d 209, 214 (4th Cir. 1984).
362. 105 S.Ct. at 2726.
363. Id. at 2724.
364. Id. at 2726-27.
365. Id. at 2727.
366. 755 F.2d 893 (11th Cir. 1985).
367. 29 U.S.C. § 626(d)(1) (1982). This section provides:
No civil action may be commenced by an individual under this section until 60
days after a charge alleging unlawful discrimination has been filed with the Equal
Employment Opportunity Commission. Such a charge shall be filed(1) within 180 days after the alleged unlawful practice occurred, or ....
Id. Originally, the Secretary of Labor was responsible for enforcing the ADEA. Effective
July 1, 1979, all functions formerly vested in the Secretary were transferred to the EEOC
pursuant to the Reorganization Act of 1977. 5 U.S.C. § 901 (1982).
368. 755 F.2d at 894.
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action, holding that failure to rehire subsequent to an allegedly discriminatory firing, absent a new and discrete act of discrimination in the refusal to rehire itself, could not resurrect the time-barred discriminatory
act.8 '9 No evidence of waiver, estoppel, or equitable
tolling was found in
70
order to extend the 180 day limitation period.
Motions For Summary Judgment. In Palmer v. District Board of
Trustees,'71 plaintiff brought a claim of age discrimination against a
state-sponsored junior college, alleging reverse discrimination. He had unsuccessfully sought a permanent position as a vocal music instructor,
which had been awarded to a black employee after the college had followed an affirmative action plan requiring that at least one of the four
qualified applicants recommended by a search committee be black. 78 Al-

though plaintiff proved a prima facie case of discrimination by producing
evidence that he was between the ages of forty and seventy, that he was
qualified to do the job, and that he was replaced by a younger person, he
produced no direct evidence of age discrimination. 78 Defendant produced
evidence that it was 8acting
pursuant to and in compliance with the af74
firmative action plan.

The Eleventh Circuit, in affirming the district court's decision to grant
defendant's motion for summary judgment, relied on its previous holding
in Pace v. Southern Railway System,"7' and found that when faced with
such a motion, plaintiff must respond sufficiently
to any rebuttal by the
8 76
defendant to create a genuine issue of fact.
Evidence. In O'Donnell v. Georgia Osteopathic Hospital,Inc.,377 the
Eleventh Circuit was faced with two interesting evidentiary issues. Plaintiff, a fifty-eight year old former hospital clerical employee, claimed that
she had been demoted, denied a promotion, and later constructively discharged because of her age.8 76 At her jury trial the district court allowed
plaintiff to present, over defendant's objection, hearsay testimony by another hospital employee which suggested that the age and youthful appearance of the employee holding plaintiffs former position was important to officials of the hospital.'9 The district court admitted the
369. Id.
370. Id.
371. 748 F.2d 595 (11th Cir. 1984).
372.
373.
374.
375.
376.
377.
378.
379.

Id. at 598.
Id. at 599.
Id. at 600.
701 F.2d 1383 (11th Cir.), cert denied, 464 U.S. 1018 (1983).
748 F.2d at 599.
748 F.2d 1543 (11th Cir. 1984).
Id. at 1546-47.
Id. at 1547.
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testimonyO as consisting of admissions by a party-opponent under rule
801(d) of the Federal Rules of Evidence."I
The Eleventh Circuit agreed with the lower court, finding that the testimony did not consist of statements against its interest as defendant had
argued (which must be contrary to the party's interest at the time they
are made), but rather, admissions by defendant which must only be contrary to the trial position of the party against whom it is offered. s
The second evidentiary issue concerned defendant's contention that
rule 801(d) testimony should have been excluded by the trial court for
plaintiff's failure to supplement her discovery answers as required by rule
26(e)(2) of the Federal Rules of Civil Procedure.383 While plaintiff had
testified at her pretrial deposition that no hospital employee had told her
that she was discriminated against because of her age, the Eleventh Circuit ruled that the testimony presented by plaintiff's witness (a hospital
employee) concerning statements between two officials of defendant did
not render plaintiff's deposition testimony false, and thereby require its
amendment.
Furthermore, the court reasoned that the witness had
been included in the pretrial witness list, and thus defendant was aware

380. Id. at 1547 n.6. Defendant argued that FED. R. EvD. 804(b)(3) should have been
applied. This rule provides:
Hearsay Exceptions. The following are not excluded by the hearsay rule if the
declarant is unavailable as a witness:
(3) Statement Against Interest. A statement which was at the time of
its making so far contrary to the declarant's pecuniary or proprietary interest, or so far tended to subject him to civil or criminal liability, or to render
invalid a claim by him against another, that a reasonable man in his position would not have made the statement unless he believed it to be true
Id. (emphasis added).
The court of appeals found FiD. P EvD. 801(d)(2) applicable. 748 F.2d at 1547 n.6. This
rule provides:
Statements which are not hearsay. A statement is not hearsay if(2) Admission by party-opponent. The statement is offered against a
party and is (A) his own statement, in either his individual or a representative capacity or (B) a statement of which he has manifested his adoption or
belief in its truth, or (C) a statement by a person authorized by him to
make a statement concerning the subject, or (D) a statement by his agent
or servant concerning a matter within the scope of his agency or employment, made during the existence of the relationship, or (E) a statement by
a coconspirator of a party during the course and in furtherance of the
conspiracy.
Id.
381. FaD. R. EvID. 801(d).
382. 748 F.2d at 1548 n.6.
383. FED. R. Civ. P. 26(e)(2).
384. 748 F.2d at 1549.
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of the possibility of adverse testimony.'O"
Right To Jury Trial-Jury Instructions. In EEOC v. Chrysler
Corp.,35

the Eleventh Circuit joined the Third,s38 Fifth,3

and Tenth3 9

Circuit Courts of Appeals in holding that the ADEA confers on the EEOC
a statutory right to a jury trial.3 90 The issue concerned whether the EEOC
was a 'person' within the meaning of section 7(c) 3 1 of the ADEA.
Chrysler argued that 'person' referred only to individuals, and that when
it sues under the ADEA, the EEOC does so in the public interest.3 92
Agreeing with the district court, the Eleventh Circuit reasoned that the
393
ADEA's broad definition of 'person' was intended to include the EEOC.

Finally, the court analogized Chrysler Corp., with Wirtz v. Jones,$"
where the Fifth Circuit, in a FLSA case, held that jury trials were available in all section 16 actions, whether brought by individuals under section
16(b),95 or by the government under section 16(c)."96
385. Id. The court of appeals emphasized that the proper "remedy for coping with surprise is not to seek reversal after an unfavorable verdict, but a request for continuance at
the time the surprise occurs." Id. No such request had been made in O'Donnell. Id.
386. 759 F.2d 1523 (l1th Cir. 1985).
387. EEOC v. Corry Jamestown Corp., 719 F.2d 1219 (3d Cir. 1983).
388. EEOC v. Brown & Root, Inc., 725 F.2d 348 (5th Cir. 1984).
389. EEOC v. Ford Motor Co., 732 F.2d 120 (10th Cir. 1984).
390. 759 F.2d at 1524.
391. 29 U.S.C. § 626(c) (1982) provides:
(1) Any person aggrieved may bring a civil action in any court of competent jurisdiction for such legal or equitable relief as will effectuate the purposes of this
Chapter: Provided,that the right of any person to bring such action shall terminate upon the commencement of an action by the [EEOC] to enforce the right of
such employee under this Chapter.
(2) In an action brought under paragraph (1), a person shall be entitled to a trial
by jury of any issue of fact in any such action for recovery of amounts owing as a
result of a violation of this Chapter, regardless of whether equitable relief is
sought by any party in such action.
Id.
392. 759 F.2d at 1525.
393. Id.
394. 340 F.2d 901 (5th Cir. 1965).
395. 29 U.S.C. § 216(b) (1982), provides in part:
(b) Any employer who violates the provisions of section 206 or section 207 of this
title shall be liable to the employee or employees affected in the amount of their
unpaid minimum wages, or their unpaid overtime compensation, as the case may
be, and in an additional equal amount as liquidated damages. Any employer who
violates the provisions of section 215(a)(3) of this title shall be liable for such legal
or equitable relief as may be appropriate ....
An action to recover the liability
prescribed in either of the preceding sentences may be maintained against any
employer (including a public agency) in any Federal or State court of competent
jurisdiction by any one or more employees for and in behalf of himself or themselves and other employees similarly situated.
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Motions For JNOV. In O'Donnell v. Georgia Osteopathic Hospital,
Inc.'3 the Eleventh Circuit affirmed the district court's denial of defendant's motion for judgment notwithstanding the verdict and motion for a
new trial.'" The court relied upon Boeing v. Shipman'" for the standard
for reviewing JNOV motions, and Collins ex rel. Kay v. Seaboard Coast
Line Railroad4" for reviewing rulings on motions for new trial."0 , The
court, in dictum, explained that since the case concerned a jury verdict,
its job was only "to insure that there exists sufficient evidence that the
jury could legitimately accept as credible to support their verdict." '

E. Remedies-ADEA
Back Pay, Front Pay and Reinstatement. The Eleventh Circuit's
intention to award reinstatement, instead of front pay, whenever possible
was again indicated in O'Donnell."40 Despite an affidavit submitted by defendant stating that it had made repeated offers of reinstatement, the
trial court remained unconvinced that defendant had truly made an offer.4"' Further, the trial court determined that considerable animosity existed between plaintiff and defendant.' 0 These findings led the lower
court to award front pay, instead of reinstatement.'"
396. 759 F.2d at 1525. 29 U.S.C. § 216(c) (1982), provides in parut
(c) The Secretary is authorized to supervise the payment of the unpaid minimum
wages or the unpaid overtime compensation owing to any employee or employees
under section 206 or section 207 of this title ....
The Secretary may bring an
action in any court of competent jurisdiction to recover the amount of the unpaid
minimum wages or overtime compensation and an equal amount as liquidated
damages.
Id.
397. 748 F.2d 1543 (11th Cir. 1984).
398. Id. at 1550.
399. 411 F.2d 365 (5th Cir. 1969) (en banc). In Boeing, the Fifth Circuit held that if
there is "evidence of such quality and weight that reasonable and fair-minded men in the
exercise of impartial judgment might reach different conclusions" a motion for JNOV shall
be denied. Id. at 374.
400. 675 F.2d 1185 (11th Cir. 1982). In Collins, the Eleventh Circuit, quoting Urti v.
Transport Commercial Corp., 479 F.2d 766, 769, explained that in reviewing a denial of a
motion for new trial, the appellate court must decide "whether the district judge has abused
his judicial discretion in denying a new trial or whether as a matter of law the denial of a
new trial was erroneous because there was an 'absolute absence of evidence to support the
jury's verdict."' 675 F.2d at 1197 (quoting Indamar Corp. v. Crandon, 217 F.2d 391, 393
(5th Cir. 1954)).
401. 748 F.2d at 1549-50.
402. Id. at 1550 n.8.
403. Id. at 1551-52.
404. Id. at 1551.
405. Id.
406. Id.
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The Eleventh Circuit vacated this award and remanded the issue to the
trial court to evaluate whether plaintiff had reasonably refused reinstatement under the factors described in Claiborne v. Illinois Central Railroad.'0 ' The court also overturned the district court's award of prejudgment interest because plaintiff had also been awarded liquidated
damages, which, according to the court of appeals, represented compensation for delay in payment.' 0 s
In Goldstein v. Manhattan Industries, Inc.,'"0 the Eleventh Circuit
held that plaintiff's lost earnings from sales of outside lines of apparel, to
which access was gained by using his employer's line as a lead-in, were
not too speculative to be included in a back pay award under the
ADEA. 410 Plaintiff produced evidence of earnings from three specific companies whose products he had sold alongside his employer's line. The
court found that an expert's projection of lost earnings from these lines
was a reasonably certain and reliable estimate of what he would have
earned had he been permitted to stay with the employer and keep his
outside lines.""
The Eleventh Circuit agreed with the trial court's decision to award
plaintiff reinstatement rather than front pay.4 12 The court noted that the

language of the ADEA's enforcement provision clearly indicated that reinstatement is the preferred remedy and plaintiff's employer had ex418
pressed a willingness to reemploy plaintiff under advantageous terms.
Liquidated Damages. Unlike Title VII, under section 7(b) of the
ADEA 41' employees can recover not only back wages but also an equal
amount as liquidated damages for willful violations of the Act. Liquidated
damages are deemed to be unpaid minimum wages or unpaid overtime
compensation. How 'willfulness' should be defined, 4 1 and whether courts
407. Id. 583 F.2d 143 (5th Cir. 1978), cert. denied, 442 U.S. 934 (1979). In Claiborne,the
Fifth Circuit held: "In determining whether the right to relief extends beyond the date of
an offer of reinstatement, the trial court must consider the circumstances under which the
offer was made or rejected, including the terms of the offer and the reasons for refusal." Id.
at 153.
408. 748 F.2d at 1552.
409. 758 F.2d 1435 (11th Cir.), cert. denied, 106 S. Ct. 525 (1985).
410. 758 F.2d at 1447.
411. Id.
412. Id. at 1449.
413. Id. at 1448.
414. 29 U.S.C. § 626(b) (1982).
415. The circumstances under which an employer commits a 'willful' violation of the
ADEA were the subject of much debate among the lower federal courts. The basic division
was whether a specific intent to violate the Act is required before liquidated damages can be
imposed or whether something less is sufficient. See, e.g., Loeb v. Textron, Inc., 600 F.2d
1003 (1st Cir. 1979) (specific intent needed); and Crosland v. Charlotte Hospital, 686 F.2d
208 (4th Cir. 1982) (liquidated damages assessed against employer that 'knew or reasonably
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have discretion to reduce or deny such an award upon a showing of good
faith by the defendant, 16 have been open questions.
In Trans World Airlines v. Thurston,1 " the Supreme Court unanimously held that 'willfulness' requires a finding of culpability-knowledge,
or reckless disregard, of unlawfulness-not merely deliberate action in
the face of knowledge that the ADEA applied.41 The Court explained
that Congress intended that liquidated damages be punitive in nature,
because Congress declined to incorporate into the ADEA section lb(a) of
the Fair Labor Standards Act of 1938 (FLSA) 419 imposing criminal liability for 'willful' violations of the FLSA. Instead Congress substituted, with
only minor modifications, an amendment imposing double-damage
liability.4 s0
While the Supreme Court found that the Second Circuit had applied
the proper definition of 'willful,' the Court determined that the court of
appeals had misapplied its definition.4 *1 Specifically, the Court found that
there was no proof that counsel ever advised TWA that its new transfer
policy discriminated against pilots on the basis of age. 22 Furthermore,
the court held that the officers of the company had acted reasonably and
in good faith in determining whether their plan would violate the ADEA
since it was obviously attempting to bring its retirement policy into compliance with the ADEA while at the same time observing the terms of its
3
collective bargaining agreement.2
should have known' that its actions were illegal).
416. In Hays v. Republic Steel Corp., 531 F.2d 1307, 1309-12 (5th Cir. 1976), the Fifth
Circuit held that it is within the trial judge's discretion whether to consider a good faith
defense against a claim for liquidated damages under the theory that section 11 of the Portal-to-Portal Act, 29 U.S.C. § 260 (1982), which allows such defense under the FLSA, is
incorporated by reference into the ADEA. 531 F.2d at 1304-12. Cf. Mistretta v. Sandia
Corp., 639 F.2d 588 (10th Cir. 1980). In Trans World Airlines v. Thurston, 105 S. Ct. 613
n.22 (1985), the Supreme Court indicated that while section 7(b) of the ADEA does not
incorporate section 11 of the Portal-to-Portal Act, the same concerns are reflected in the
provision to section 7(b) of the ADEA. Id.
417. 105 S. Ct. 613 (1985).
418. Id. at 625.
419. 29 U.S.C. § 216(a) (1982), provides as follows:
Any person who willfully violates any of the provisions of section 215... shall
upon conviction thereof be subject to a fine of not more than $10,000, or to imprisonment for not more than six months, or both. No person shall be imprisoned
under this subsection except for an offense committed after the conviction of such
person for a prior offense under this subsection.
Id.
420. 29 U.S.C. § 626(b) (1982) provides that "liquidated damages shall be payable only
in cases of willful violations" of the ADEA. Id.
421. 105 S. Ct. at 626.
422. Id.
423. Id.
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42 4
Attorneys' Fees. Jones v. Central Soya Co.,
concerned the factors
to be weighed in determining when an attorneys' fee award should be
enhanced. The Eleventh Circuit was asked to construe the United States
Supreme Court's decision in Hensley v. Eckerhart,'4 5 which held that in
26
cases of 'exceptional success' an enhanced award may be justified.
Plaintiff was successful at his jury trial in proving age discrimination, and
was awarded liquidated damages, and reinstatement with full pension

benefits. 4 2

7

Pursuant to section 16(b) of the Act, 4" 8 the district court

awarded plaintiff attorneys' fees based on a lodestar figure consisting of
the product of the time invested by his attorneys and an hourly rate.4"
Plaintiff argued on appeal that a bonus should be added to the lodestar
figure because of his total victory, and because
of a contingency fee ar4"
rangement he allegedly had with his counsel.
The Eleventh Circuit noted that the 'exceptional success' standard for
justifying an enhanced fee award would be satisfied if a prevailing plaintiff could show: (1) that the experience and special skill of his attorney
allowed him to spend fewer hours than normally would be expected on a
particularly novel or complex issue, (2) that new law furthering important
congressional policies was developed, (3) that the success was achieved
under unusually difficult circumstances, or (4) that the size of the award
was unusually large.48 1 The court found none of these factors sufficiently
present in Jones.412 Furthermore, the court carefully concluded that the
mere fact that a plaintiff recovers everything he sued for does not, by
8 8 Such results might be categorized
itself, mandate an enhanced award.4
4 4
as 'excellent,' but they are not necessarily 'exceptional. 3
With respect to the issue of the contingency fee arrangement, the court
of appeals recognized that such an arrangement may justify an increase in
an award of attorneys' fees, but the record must reflect that plaintiff's
counsel agrees to forego compensation for his efforts in the event the action is unsuccessful.48 The appellate court held that the district court
had not abused its discretion in refusing to enhance the fee award on the
basis of contingency because the record clearly did not reflect such an
424.
425.
426.
427.
428.
429.
430.
431.
432.
433.
434.
435.

748 F.2d 586 (11th Cir. 1984).
461 U.S. 424 (1983).
Id. at 435.
748 F.2d at 588.
29 U.S.C. § 626(b) (1982).
748 F.2d at 589.
Id. at 589, 591.
Id. at 589-90.
Id. at 590.
Id. at 590.91.
Id. at 591.
Id. at 592.
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6

IV. REHABILITATION AcT OF 1973-GOVERNMENT EMPLOYMENT
A.

Rehabilitation Act

In Smith v. Christian'8" the Eleventh Circuit was faced with the issue
of whether section 5044" of the Rehabilitation Act of 1973 43 rescinded or
altered the authority of the Secretary of the Navy to establish physical
standards for reserve officer applicants. Plaintiff brought a claim of handicap discrimination alleging that he had been discriminatorily denied a
commission as an officer in the Medical Service Corps of the United
States Naval Reserve because he was missing his right index finger. The
Secretary of the Navy contended that the decision to reject plaintiff's application was based on the physical standards established in the manual
of the Medical Department of the United States Navy." "' The district
court rejected plaintiff's claims, and found that the congressional grant of
authority to the executive branch to determine who may be commissioned
as a Medical Reserve Corps officer in the Naval Reserve, or in the military generally, took precedence over the general guidelines of the Rehabilitation Act.'4 1 The court of appeals agreed with the district court that
the specific authority (in 10 U.S.C. §§ 591(b) and 5579(a))" was not in8
tended to be affected by the Act."
In Arline v. School Board of Nassau County,"' the Eleventh Circuit
interpreted the 'federal financial assistance' provision of section 504 of
the Rehabilitation Act" 5 as including 'impact aid' given to a school district to compensate it for the extra costs of educating children of federal
employees who work at nontaxable facilities." The court also held that a
chronic contagious disease such as tuberculosis is a handicap within the

436. Id. at 593.
437. 763 F.2d 1322 (11th Cir. 1985).
438. 29 U.S.C. § 794 (1982).
439. 29 U.S.C. §§ 701-94 (1982).
440. 763 F.2d at 1323.
441. Id. at 1323-24.
442. 10 U.S.C. § 591(b) (1982); Act of Aug. 10, 1956, ch. 1041, 70A Stat. 323.
443. 763 F.2d at 1325.
444. 772 F.2d 759 (11th Cir. 1985), cert. granted, 54 U.S.L.W. 3695 (Apr. 21, 1986).
445. 29 U.S.C. § 794 (1982). This section provides in part, as follows: "No otherwise
qualified handicapped individual in the United States, as defined in section 706(7) ...
shall, solely by reason of his handicap, be excluded from the participation in, be denied the
benefits of, or be subjected to discrimination under any program or activity receiving federal
financial assistance ..
" Id.
446. 772 F.2d at 762.
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meaning of section 504."
Plaintiff, an elementary school teacher who had suffered several relapses of tuberculosis, was terminated from her employment. After being
denied relief in state administrative proceedings she brought suit contending that her susceptibility to tuberculosis made her a handicapped
individual. Furthermore, plaintiff contended that even if nonsusceptibility to the disease was a necessary physical qualification for teaching
small children, the school district should have offered her an administrative job or a temporary position teaching older students or adults." 8
The district court held that tuberculosis was not a handicap within the
meaning of section 504." In reversing, the Eleventh Circuit explained
that tuberculosis fell neatly within the statutory and regulatory framework, and that coverage would 'clearly serve' to promote congressional
intent.50 The court remanded the case to the district court to determine
whether the risks of infection precluded plaintiff from being otherwise
qualified for her job and, if so, whether it was possible to make some
reasonable accommodations for her.461
In Atascadero State Hospital v. Scanlon,'42 a closely divided Supreme
Court reaffirmed an application of the eleventh amendment to bar a dis4
crimination claim against the State of California under section 504. 5.
Writing for the five to four majority, Justice Powell explained that California did not waive its immunity by any express provision in the state's
constitution and did not consent to be sued when it accepted federal aid
under the Rehabilitation Act programs. 45 Moreover, the Court found
that it could not be inferred from the general regulatory language or from
legislative history that Congress intended to exercise its power under section five of the fourteenth amendment to override state constitutional
45
immunity. '
In a lengthy dissent, Justices Brennan, Marshall, Blackmun and Stevens argued that ordinary rules of interpretation indicate that Congress
fully intended to impose legal obligations upon the states not to discriminate against the handicapped. 4 " Furthermore, the dissenters questioned
the sovereign immunity doctrine as a limitation on federal judicial

447.
448.
449.
450.
451.
452.
453.
454.
455.
456.

Id. at 764.
Id. at 760-61.
Id. at 761.
Id. at 764.
Id.
105 S. Ct. 3142 (1985).
Id. at 3146-47.
Id. at 3147.
Id. at 3149.
Id. at 3151 (Brennan, Marshall, Blackmun & Stevens, JJ., dissenting).
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power. 457
B. Homosexuality
Two cases were decided which dealt with homosexual issues. In Board
of Education v. National Gay Task Force,45 8 an equally divided Supreme
Court affirmed a decision that a state could not enforce a statute prohibiting public school teachers from "advocating, soliciting, imposing, encouraging or promoting public or private homosexual activity" without
violating the first amendment of the United States Constitution. 5 9 The
four to four decision, in which Justice Powell took no part, was made
without a written opinion, and thus has no effect as legal precedent beyond the particular case concerned.
In Urban Jacksonville, Inc. v. Chalbeck,4" plaintiff, an admitted homosexual, appealed from a district court ruling denying him relief from
an administrative honorable discharge. Plaintiff argued that the three naval officers on the administrative board were biased in that they blindly
followed a Navy policy against homosexuality. " ' Plaintiff did not contend
that he had any right to engage in homosexual conduct, nor did he dispute the fact that the Navy policy of discharging homosexuals is rationally related to the special needs of military discipline. 62 In affirming the
district court's decision, the Eleventh Circuit found that each board
member understood that homosexuality did not automatically call for discharge, and that Navy rules allowed for the retention of homosexual per46
sons who were especially valuable to the Navy.
C. Miscellaneous
In Canslerv. Tennessee Valley Authority,'" a case of particular procedural interest to those who handle matters before the Merit Systems Protection Board (Board), the Eleventh Circuit held that suits including racial discrimination claims must be brought in federal court within thirty
days of the date that the Board's decision becomes final, not within thirty
days of receipt of the administrative decision.4"1 In so holding, the court
referred to the case of Ballard v. Tennessee Valley Authority'" issued
457. Id. at 3153-78.
458. 105 S. Ct. 1858 (1985).
459. Id. at 1858, aff'd, 729 F.2d 1270 (10th Cir. 1984).
460. 765 F.2d 1085 (11th Cir. 1985).

461.

Id. at 1086.

462.

Id.

463. Id. at 1086-87.
464. 774 F.2d 432 (11th Cir. 1985).
465. Id. at 433.
466. 768 F.2d 756 (6th Cir. 1985). The Sixth Circuit held in Ballard that an individual
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just one month before oral argument in Cansler.
V.

A.

UNITED STATES CONSTITUTION AND SECTIONS

1981

AND

1983

Property and Liberty Interest

The Supreme Court resolved a long-standing disagreement over the applicability and breadth of procedural due process protections in public
s
employment in Cleveland Board Of Education v. Loudermill.4"
Loudermill, a classified civil service employee who under Ohio law could
be dismissed only for cause and who had a right to administrative review
(thus having a property interest in his job), was dismissed when his em-

ployer discovered that he had been convicted of a felony, contrary to a
statement he had made on his job application. 46 8 The state civil service
commission denied his appeal nine months after it was filed.4se
Loudermill argued that the due process clause of the fourteenth
amendment entitled him to a hearing priorto dismissal. 4 07 He relied upon
Armstrong v. Manzo,4 ' in which the Supreme Court stated that due process requires that the state afford a hearing 'at a meaningful time and in
a meaningful manner.""47

The board of education contended that since Ohio law limited an employee's right to a full evidentiary hearing after discharge at the same
time that it first' vested plaintiff with the property interest in his job, no
pretermination notice or hearing was required. 4 73 The board cited the
court's plurality decision in Arnett v. Kennedy4 74 for the proposition that
when the grant of a substantive right is intervened with the limitations
on the procedures which are to be utilized in determining that right, a
litigant must "'take the bitter with the sweet.' ,,47

The Supreme Court held that even though the applicable Ohio law provided for a full administrative hearing after removal, a public employer
also is entitled to some due process before removal.47 Thus, even though
who seeks to have a federal district court review a decision of the board in a case that
includes allegations of discrimination has 30 days to file the petition for review from the
date that the presiding official's initial decision becomes the board's final decision. Id. at

764.
467.
468.
469.
470.

471.
472.
473.
474.
475.
476.

105 S. Ct. 1487 (1985).
Id. at 1489-90.
Id. at 1490.
Id.
380 U.S. 545 (1965).
Id. at 552.
105 S. Ct. at 1492.
416 U.S. 134 (1974).
105 S. Ct. 1492 (quoting Arnett v. Kennedy, 416 U.S. 134, 154 (1974)).
105 S. Ct. at 1493.
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the state (through its enactments) made an interest 'property,' the stategranted procedural protection of the interest was constitutionally insufficient. Specifically, the Court determined that prior to being discharged an
employee holding a property interest in his job must be given oral or written notice of the charges, an explanation of the employer's evidence, and
an opportunity to present, either orally or in writing, the employee's side
of the story. 4"' The Court did not indicate any specific time frame for
these steps, or that the hearing had to be held before a disinterested person. According to the Court, the required pretermination due process
'hearing' need not definitely resolve whether the removal is justified." 8
Rather, its purpose is to protect against mistaken decisions. 4 9
Loudermill also contended that the delays in the post termination
hearings deprived him of due process.4 ° Although Ohio law required that
a trial board be appointed to hear any appeal within thirty days,
Loudermill's hearing was not conducted until three months after he received his notice of dismissal.' 1 The Court showed no interest in requiring the state to explain the reasons for the delay in the administrative
review. Instead, the Court held that the delay must be excessive or unreasonable before federal due process is denied."'
In Sullivan v. School Board"' the Eleventh Circuit relied on the wellsettled principle that in order for any procedural process to be due a public sector employee, the employee must show that he or she has a property interest in his or her job. Furthermore, to have a constitutionally
protected property interest in continued employment, an employee must
have more than a unilateral expectation of it."
Plaintiff, a nontenured, uncertified, noninstructional year-to-year employee of the school district, claimed that she was not given notice of the
reasons for her termination or the opportunity to have a hearing. " " Plaintiff argued that the school district's policy, which mandated that her performance evaluation be the determining factor in deciding whether to retain her, created a protected property interest in her 4employment
continuing unless she received an unsatisfactory evaluation. "
The Eleventh Circuit affirmed the district court's dismissal of this procedural constitutional claim finding that the plaintiff had no property in477. Id. at 1495.
478. Id.
479. Id.
480. Id. at 1496.
481. Id.
482. Id.
483. 773 F.2d 1182 (11th Cir. 1985).

484.
485.

Id. at 1185.
Id.

486.

Id. at 1186.
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terest in her job.' 8 According to the court of appeals, nothing in the performance evaluation policy indicated that a positive evaluation
guaranteed plaintiff employment.5 Nor did any alleged comments from
her supervisor concerning her continued employment prove sufficient to
establish a reasonable expectation of continued employment through explicit understanding between the parties.'8 '
Plaintiff also claimed that the written presentation of the reasons for
her nonrenewal violated her liberty interest. The reason for her nonrenewal was that she was unable to get along with and gain the respect of
her coworkers. The Eleventh Circuit agreed with the district court that
plaintiff had insisted on the written explanation for the nonrenewal of her
annual contract, and that it was plaintiff who had been responsible for
publicizing the employment decision ."' Furthermore, the court of appeals
found that the reasons given for nonrenewal did not implicate a liberty
interest."
B. First Amendment-Religion
In another constitutional decision, Estate of Thornton v. Caldor,
Inc., 49 the Supreme Court invalidated, as a violation of the establishment
clause"43 of the first amendment to the United States Constitution, a
Connecticut state statute permitting employees to designate a day of the
week as their Sabbath, and prohibiting employers from requiring an employee to work on such a designated day.'" In reaching its decision, the
Court considered whether the statute had a secular purpose, whether its
primary effect was to advance or inhibit religion, and whether it fostered
excessive entanglement of government with religion ."
The Supreme Court found that the statute had a primary effect that
impermissibly advanced a particular religious practice.4 According to
the Court, the statute vested every employee who designated a particular
day as his Sabbath with an absolute and unqualified right not to work on
that day, no matter what burden or inconvenience this imposed on the
487.

Id.

488. Id.
489. Id.
490. Id. at 1187.
491. Id. (citing Clemons v. Daugherty County, 684 F.2d 1365 (11th Cir. 1982)).
492. 105 S. Ct. 2914 (1985).
493. U.S. CoNs. amend. 1, which provides: "Congress shall make no law respecting an
establishment of religion ...
" Id.
494. 105 S. Ct. at 2918.
495. Id. at 2917.
496. Id. at 2918.
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The Court further pointed out that the
employer or fellow workers.'
statute contained no exception for special circumstances, such as the Friday Sabbath observer employed in an occupation with a Monday through
Friday schedule, or the employer with a high percentage of its workforce
asserting rights to the same Sabbath. 4 08 Also, the Connecticut law allowed
for no consideration as to whether the employer had made reasonable accommodation proposals.'"e
The significance of the Caldor decision lies more in the question it has
raised than in the issue it decided. Namely, whether it places into jeopardy the requirement of section 701(j) of Title VII that an employer make
reasonable attempts to accommodate employees' religious observances.600
Justice O'Connor, joined by Justice Marshall, agreed with the majority's
analysis, but asserted that the opinion did not suggest that the religious
accommodation provisions of Title VII are similarly invalid. "'1 Justice
O'Connor emphasized that these Title VII provisions call for reasonable
rather than absolute accommodations.2 2 The majority's opinion, by the
Chief Justice, did not address this issue.
C.

Immunity

In Brown v. East Central Health District,"3 the Eleventh Circuit held
that a health district failed to show that it was a state governmental entity that was entitled to eleventh amendment immunity from suit in federal court against racial discrimination and due process claims under 42
U.S.C. §§ 1981 and 1983.8" The court determined that nothing in the
record of the suit showed that the district was a subagency, that it received state funds, or that a judgment against it would be paid out of the
state treasury.50o

497. Id.
498. Id.

499. Id,
500. 42 U.S.C. § 2000e(j) (1982). This section provides: "The term 'religion' includes all
aspects of religious observance and practice, as well as belief, unless an employer demonstrates that he is unable to reasonably accommodate to an employee's or prospective employee's religious observance or practice without undue hardship on the conduct of the employer's business." Id.
501. 105 S; Ct. at 2919 (O'Connor & Marshall, JJ., concurring).
02. Id.
503. 752 F.2d 615 (11th Cir. 1985).
504. Id. at 618 (citing 42 U.S.C. §§ 1981, 1983 (1982)).
505. 752 F.2d at 617-18.
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D. Statute Of Limitations
In Springfield Township School District v. Knoll,'16 the Supreme
Court considered what state statute of limitations should be applied
under 28 U.S.C. § 1983. Plaintiff, a female employee, alleged that her
school district had denied her promotion over a thirteen-month period on
the basis of sex. 0 7 The district court dismissed the claim as untimely
under Pennsylvania's six-month period for "an action against any officer
of any government unit for anything done in the execution of his office." 506 On appeal, the United States Court of Appeals for the Third Circuit held that Pennsylvania's six-year residuary period should apply.5°
The Supreme Court held that the state limitations period for personal
injury lawsuits should be applied to all employment discrimination actions under the Civil Rights Act of 1871.610 The case was remanded for
further consideration in light of this ruling.6
The Eleventh Circuit applied Georgia's two-year statute of limitations
for bringing suits to recover wages to a plaintiffs claims for relief under
42 U.S.C. §§ 1981 and 1983 in East Central Health District v.Brown.112
51
The Court, applying its 1984 decision in Solomon v. Hardison,
3 refused
to apply the 180 day limitation period for filing administrative claims for
51
discrimination under the Georgia Fair Employment Practices Act. 4
E. Remedies-Attorney's Fees
During 1984, the Supreme Court rendered two decisions concerning the
interesting and important subject matter of attorneys' fees. Webb v.
County Board of Education'" answered a significant question under the
Civil Rights Attorney's Fees Award Act of 1976.60 The school dismissed
plaintiff, a black school teacher, for paddling several students. Plaintiff
argued that paddling was widely accepted in the school system, that no
teacher had ever been disciplined for such corporal punishment, and that
the school system's treatment of his actions was explainable only by the
506. 105 S. Ct. 2065 (1985).
507. Id.
508. Id. (citing 42 PA.CoNs. STAT. ANN.§ 5522(b)(1) (1981)).
509. 105 S. Ct. at 2065. See 42 PA. CoNs.STAT. ANN. § 5527(6) (1981).
510. 105 S. Ct. at 2065; 42 U.S.C. § 1983 (1982).
511. 105 S. Ct. at 2065.
512. 752 F.2d 615 (11th Cir. 1985).
513. 746 F.2d 699 (11th Cir. 1984).
514. 752 F.2d at 618-19; O.C.G.A. § 45-19-36(a) (Michie 1982).
515. 105 S. Ct. 1923 (1985).
516. 42 U.S.C. § 1988 (1982). The language of § 1988 granting attorney's fees to 'prevail-.
ing parties' is essentially the same language used in § 706(k) of Title VII, 42 U.S.C. § 2000e5(k) (1982).
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fact that he was black.3 17 Following unsuccessful local administrative proceedings before the school board in which he was represented by counsel,
plaintiff filed a lawsuit under various civil rights statutes, including 42
U.S.C. §§ 1981, 1982, 1983, and 1985. This action was settled prior to trial
by the entry of a consent order awarding plaintiff $15,400 in damages and
dismissing the action with prejudice.* 8 The trial court awarded attorney's
fees of $9,734.38 plus expenses for the time his lawyer spent on judicial
proceedings, but denied fees for the time spent in proceedings before the
school board.",
On appeal, plaintiff argued that he was entitled to the fee award for the
services of his counsel during the school board hearings because the hearings were "proceeding[s] to enforce a provision of [sections 1981, 1982,
19831 "5s within the meaning of § 1988;"' and that the time was 'reasonably expended' in preparation for the court action, and therefore compensable under the reasoning of Hensley v. Eckerhart.52 2
Distinguishing its holding in New York Gaslight Club, Inc. v. Carey, 523
the Supreme Court held in Webb that while pursuit of state remedies is
required under Title VII, it is not required in section 1983 suits.11" Such
remedies are optional, with the aggrieved party being freed to go directly
to court. Thus, the Court held recovery of attorney's fees is allowable,
when, but only when, plaintiff shows that a discrete portion of the administrative proceeding work was useful and ordinarily necessary to advance
the litigation.5 The majority refused to remand the case to the trial
court for the purpose of giving plaintiff an opportunity to prove that he
5
had met this burden. 2

In Marek v. Chesney,527 the Supreme Court broadly interpreted rule 68
of the Federal Rules of Civil Procedure, and held that a plaintiff who
sued under the Civil Rights Act of 1871 was not entitled to an award of
attorney's fees after rejecting a settlement offer and eventually recovering.
less money than defendant had offered."" The Court determined that at517, 105 S. Ct. at 1925 n.6.
518. Id. at 1925-26.
519. Id. at 1926.
520. Id. at 1927.
521. 42 U.S.C. § 1988 (1982).
522. 105 S. Ct. at 1927 (citing Hensley v. Eckerhart, 461 U.S. 424 (1983)).
523. 447 U.S. 54 (1980). In Carey, the Court held that § 706(k) of Title VII authorizes
fees for work performed pursuing a state administrative remedy according to the requirements of Title VII. Id. at 71.
524. 105 S. Ct. at 1927-28.
525. Id. at 1928-29.
526. Id.
527. 105 S. Ct. 3012 (1985).
528. Id. at 3018.
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torney's fees were considered 'costs'2 9 and came under rule 68, which was
intended to encourage settlements.
Prior to trial plaintiff rejected an offer of settlement totaling $100,000
including costs and attorney's fees. " " The case went to trial, and plaintiff
was awarded $60,000.631 Following the trial, plaintiff sought over $171,000
in costs and counsel fees under the Civil Rights Attorney's Fees Award
Act.132 Plaintiff argued that defendants' offer was invalid under rule 68
because it lumped defendants' proposal for damages with their proposals
for costs. The Supreme Court agreed with the Court of Appeals for the
Seventh Circuit, that rule 68 allows judgment to be taken against the defendant for both damages and accrued costs. 3 3 Thus, it is immaterial

whether the offer recites that costs are included, whether it specified the
amount being allowed for costs, or whether it refers to costs at all.'" So
long as the offer does not implicitly or explicitly provide that the judgment not exclude costs, a timely offer will be valid.5
The Court also addressed the issue whether the term 'costs' in rule 68
includes attorney's fees awardable under 42 U.S.C. § 1988. Writing for the
majority, Chief Justice Burger concluded that "absent Congressional expressions to the contrary, where the underlying statute defines 'costs' to
include attorney's fees, we are satisfied such fees are to be included as
costs for purposes of rule 68." 531 Since Congress, in enacting the Civil
Rights Attorney's Fees Awards Act of 1976 expressly included attorney's
fees as part of the costs in an action under the 1871 Civil Rights Act, such
fees were subject to the cost-shifting provisions of rule 68. 37 The Court's
decision will tend to enhance the leverage that a defendant's attorney
needs when faced with unreasonable prayers for relief. Also, it could require plaintiff's counsel to be more realistic in making representations to
his client regarding the merits of the case and the difficulties of proof.
In Sullivan v. School Board,5 the Eleventh Circuit once again indicated its general disapproval of awarding attorney's fees to the prevailing
defendant in a civil rights action except in the most extreme case. After a
nine day bench trial the district court found for defendants on the claims
of sex discrimination and constitutional violations. The district court sua
sponte found plaintiff's claims to be frivolous and invited defendant to
529.
530.
531.
,532.
533.
534.
535.
536.
537.
538.

Id. at 3015-16.
Id. at 3014.
Id.
Id.
Id. at 3014-15.
Id. at 3015.
Id. at 3016.
Id. at 3017.
Id.
773 F.2d 1182 (11th Cir. 1985).
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petition for an award of attorney's fees. 53 9
Although the court of appeals explained that it could understand the
district court's inclination to find the Title VII claim frivolous, it concluded that sufficient evidence was presented from which a trier of fact
could have reasonably inferred discrimination."' Furthermore, with respect to plaintiff's due process claims, the Eleventh Circuit determined
that they were not so unreasonable or groundless as to be frivolous."'
While the court was careful to point out that findings regarding frivolity
should be considered on a case-by-case basis, it emphasized the fact (1)
that defendant's rule 41(b) motion for involuntary dismissal was denied
(that is, the district court had determined that plaintiff had presented a
prima facie case), (2) that defendant never filed a motion for summary
judgment, and (3) that the case had gone to trial." 2

539.
540.
Univ.,
541.
542.

Id. at 1184.
Id. at 1188-89 (citing Hughes v. Rowe, 449 U.S. 5 (1980); and Jones v. Texas Tech
656 F.2d 1137 (5th Cir. 1981)).
773 F.2d at 1190.
Id. at 1189.

