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The reorganization of the former Fifth Circuit into the new Fifth and
Eleventh Circuits took effect officially on October 1, 1981.' It was to take
a period of time, however, for these two new circuit courts to clear up the
backlog of old Fifth Circuit cases and to establish their own separate
identities in terms of opinions issued. To be sure, the imprint of the former Fifth Circuit's decisions would color opinions of the infant Eleventh
Circuit for some time to come by virtue of Bonner v. City of Prichard.2In
Bonner, inter alia the Eleventh Circuit adopted as binding precedent all
former Fifth Circuit decisions unless and until overruled or modified by
the Eleventh Circuit en banc.3 Consequently, early decisions of the Eleventh Circuit draw upon and bear close resemblance to those decisions of
the former Fifth Circuit.
By early 1983 Eleventh Circuit decisions were beginning to reveal signs
of the court's separate jurisprudential identity. In addition, its caseload
continued to grow, producing an increasing number of published opinions
available for critical analysis. The Authors of this Article attempt to review herein those constitutional decisions of particular importance issued
by the Eleventh Circuit from 1983 to 1985, a period in which the court
emerged as an important appellate tribunal in the federal judiciary.
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3. Id. at 1207. In Stein v. Reynolds Securities, Inc., 667 F.2d 33, 34 (11th Cir. 1982), the
court also adopted as precedent decisions of the administrative division, Unit B, of the former Fifth Circuit rendered after September 30, 1981.
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EMPLOYMENT

A. Constitutional Claims
Courts have increasingly used 42 U.S.C. § 1983 (section one of the Civil
Rights Act of 1871)' for the review of employment decisions arising out of
public sector employment. This is particularly true in those states that
continue to adhere to the employment-at-will doctrine.'
In Estes v. Tuscaloosa County, Alabama,* the court recognized that
the fourteenth amendment affords due process protection to those property interests arising out of a public employee's legitimate expectations of
continued employment.' The court was quick to point out, however, that
"not all employment related grievances by public employees rise to the
level of constitutional claims." s The court then found no constitutionally
recognized cause of action for derogatory information contained in an employee's personnel file.' Whatever alleged damage to reputation might exist from the retention of such information in the personnel file did not
satisfy the Paul v. Davis"O test for infringement of one's constitutionally
protected liberty interest."
In Casines v. Murchek,"2 the employee failed to convince the district
court that state officials, in terminating plaintiff's employment, had violated clearly established constitutional rights, thereby removing the officials' defense of qualified immunity."3 On appeal, plaintiff argued that the
42 U.S.C. § 1983 (1982). Section 1983 provides in pertinent part:
Every person who, under color of any statute, ordinance, regulation, custom, or
usage, of any State or Territory or the District 6f Columbia, subjects, or causes to
be subjected, any citizen of the United States or other person within the jurisdiction thereof to the deprivation of any rights, privileges, or immunities secured by
the Constitution and laws, shall be liable to the party injured in an action at law,
suit in equity, or other proper proceeding for redress.

4.

Id.
5.

See, e.g., Wald & Wolf, Recent Developments in the Law of Employment at Will, 1

THE LABoR LAwYER 533 (1985); Strasser, Employment-at-Will: The Death of a Doctrine?,
NAT'L L.J., Jan. 20, 1986, at 1, col. 2.
6. 696 F.2d 898 (11th Cir. 1983).
7. Id. at 900 (citing Arnett v. Kennedy, 416 U.S. 134 (1974)).
8. 696 F.2d at 900.
9. Id.
10. 424 U.S. 693 (1975). "A liberty interest is infringed only when the government's untrue charges might seriously damage a person's standing and associations in the community
or when such charges impair some other protected interest such as employment or first
amendment rights." 696 F.2d at 900.
11. 696 F.2d at 900-01. The court in Estes reasoned that the employee's post-termination due process hearing, which exonerated her of all charges for which she was terminated,
sufficiently remedied her claims of infringement of her liberty interest.
12. 766 F.2d 1494 (11th Cir. 1985).
13. Id. at 1501. The qualified immunity doctrine provides that state officials who act
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officials' conduct violated clearly established state law and, therefore, precluded a claim of qualified immunity. 4 The appellate court, relying upon

Davis v. Scherer," held that
officials lose their qualified immunity by violating clearly established
statutory rights only "where the plaintiff seeks to recover damages for
violation of those statutory rights." The official's violation of a state statute must either be actionable under section 1983, or state law must govern the constitutional analysis of what process is due the plaintiff under
the fourteenth amendment."
The court in Casines recognized that Davis did not address the precise
issue raised by the employee. The court, however, determined that section 1983 provides
protection only against violations of federally-pro17
tected rights.
Federal rights were implicated in Kelly v. Smith. s In that case, plaintiff's supervisor terminated plaintiff's employment with the city following
an informal discussion with his supervisor in which plaintiff refused to
report for previously scheduled 'standby' duty. Following the termination,
plaintiff went to see the city manager who summarily affirmed the supervisor's action. 1' The appellate court determined that a property interest
existed in the employment and that plaintiff was entitled to procedural
due process.20 Relying on the Supreme Court's holding in Cleveland
Board of Education v. Loudermill" that a "pretermination 'hearing,'
though necessary, need not be elaborate,"" the court in Kelly stated that
the informal discussion between supervisor and employee adequately proupon objective good faith beliefs that their actions are proper and lawful cannot be held
liable in damages. Id.
14. Id.
15. 104 S. Ct. 3012 (1984).
16. 766 F.2d at 1501 (quoting Davis v. Scherer, 104 S. Ct. 3012, 3021 (1984)) (citations
omitted).
17. 766 F.2d at 1501 n.10.
18. 764 F.2d 1412 (11th Cir. 1985).
19. Id. at 1413.
20. Id. at 1413-14. See Edwards v. Brown, 699 F.2d 1073 (11th Cir. 1983) (When a discharge can be effected only for certain specific grounds, employment may be terminated
only 'for cause.' When a supervisory individual is vested with discretion to determine what
constitutes those specified grounds for termination, however, the provision creates an employment-at-will situation. Id. at 1077); accord Burney v. Polk Community College, 728 F.2d
1374 (11th Cir. 1984); cf. Nix v. WLCY Radio/Rahall Comm., 738 F.2d 1181, 1187 (11th Cir.
1984) ("Title VII does not take away an employer's right to interpret its rules as it chooses,
and to make determinations as it sees fit under those rules. 'Title VII addresses discrimination.' ") (quoting Ferguson v. Veterans Admin., 723 F.2d 871, 872 (11th Cir. 1984), cert.
denied, 105 U.S. 563 (1984)).
21. 105 S.Ct. 1487 (1985).
22. Id. at 1495.
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vided notice of the reasons for the termination and an opportunity to
respond."- The equally informal process before the city manager, however,
did not satisfy Loudermill's requirement for a formal post-termination
evidentiary hearing.' 4 Those undisputed facts that rendered the
pretermination process constitutionally valid could not support the failure to provide appropriate post-termination safeguards."
Claims of interference with first amendment rights continue to constitute a significant portion of section 1983 employment actions. In McMullen v. Carson,'26 a clerical employee in the sheriff's office in Jacksonville,
Florida was fired after he was interviewed on a local television newscast
as a recruiter for the Ku Klux Klan.27 The employee, however, brought an
action against the sheriff and the city claiming that his dismissal violated
his first amendment rights of speech and political expression. 2s The court
of appeals affirmed the district court's judgment for defendants that was
based upon a finding that the dismissal was necessary to "prevent a deleterious effect on the Sheriff's ability to enforce the law in the
community.""9

The McMullen opinion is noteworthy because plaintiff, whose job performance was exemplary, was obviously and admittedly fired because of
his protected public expression of Klan beliefs and his association with
the Klan.30 The court's discussion demonstrates the kind of evidence a
governmental employer can present to advance a governmental interest
over express and fundamental individual rights. In McMullen, the employer created a record showing the actual and perceived nature of the
Klan as a "violent, criminal, and racist organization dedicated to the sowing of fear and mistrust between white and black Americans.""13 This evidence, coupled with the 'critical' factor that plaintiff's employer was a law
enforcement agency with obvious public responsibilities that could easily
be hampered or destroyed without mutual trust and support between
agency and public, tipped the scales in favor of the government
2
employer.3
Federal courts continue to have difficulty in determining their obligation to apply the Mount Healthy"3 test in first amendment cases arising
23.
24.

764 F.2d at 1414-15.
Id. at 1415-16.

25. Id.
26.
27.

754 F.2d 936 (11th Cir. 1985).
Id. at 936-37.

28. Id. at 937.
29.

Id.

30. Id. at 938-39.
31. Id. at 938.
32. Id. at 938-39.
33.

Mount Healthy City Bd. of Educ. v. Doyle, 429 U.S. 274 (1977). The Supreme Court
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from employment actions. Holley v. Seminole County School District"
presented the question of whether and in what manner the district court
must apply the Mount Healthy test when a teacher has been afforded a
full evidentiary administrative hearing.35
The Seminole County School District had employed plaintiff Holley as
a teacher and football coach for seventeen years.30 In April 1982, plaintiff
received written notice, pursuant to Georgia law,37 from school superintendent McLeod advising plaintiff that the school district would not renew his contract for the 1982-83 term. In response to Holley's request,
McLeod provided a list of ten charges of general ineffectiveness and insubordination, including: leaving school grounds without permission;
failing to meet responsibilities in the lunchroom; using humiliating and
profane language in the presence of students; directing vulgar and profane language toward football players; displaying a violent temper and fits
of anger during football games and toward parents; and threatening students with failure in courses he taught if they did not play football or
otherwise participate in the athletic program." Holley received a hearing
conducted in accordance with the Fair Dismissal Act of Georgia.3' The
hearing before the school board resulted in a finding that Holley was
guilty of four of the ten charges made by the superintendent. The board
expressly rejected Holley's contention that the nonrenewal of his contract
was a result of retaliation for Holley's political activities.' 0 Holley's political activities included having once run against McLeod for the position of
superintendent and seeking to have enacted local legislation that would
change the method of selection of the board members from appointment
by the grand jury to popular election.41 Holley appealed the decision to
the state board. The board submitted the appeal to a hearing officer, who
found that Holley's hearing had complied with due process requirements
and that the evidence supported the board's decision.42 Holley then sued
in Mount Healthy established the legal standard by which the first amendment claims of
public school teachers must be judged. The first issue is whether the plaintiff's activity is
protected by the first amendment. If the activity is protected, the plaintiff has the initial
burden of proving that the activity was a substantial motivating factor in the employment
decision. If he is successful, the burden of proof shifts to the employer who must show by a
preponderance of the evidence that the same employment decision would have been made
absent the protected conduct. Id. at 287.
34. 755 F.2d 1492 (11th Cir. 1985).
35. Id. at 1500.
36. Id. at 1495.
37. O.C.G.A. § 20-2-941 (Michie 1982).
38. 755 F.2d at 1495-96.
39. O.C.G.A. § 20-2-940 (Michie 1982).
40. 755 F.2d at 1496.
41. Id. at 1495.
42. Id. at 1496.
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the board and other individuals under 42 U.S.C. § 1983,"' alleging various
constitutional violations. An appeal followed after the district court entered a summary judgment in favor of all defendants."
On appeal, Holley alleged several deprivations of procedural due process in the hearing procedure. The court of appeals reviewed each of
these allegations at length and found that the Fair Dismissal Act of Georgia met and exceeded the due process standards set out in Ferguson v.
Thomas.45 Further, the court of appeals examined several allegations that
the lower court had applied the statute unconstitutionally. The court of
appeals found no merit in any of Holley's allegations.46 In summary, the
court concluded that no violations of procedural due process had occurred
and agreed that
substantial evidence in the record supported the decision
7
of the board.'

This finding alone, however, was insufficient to affirm the district
court's summary judgment for defendants because Holley had argued
that the school district had not renewed his teaching contract in retaliation for political activity, which is protected by the first amendment. Defendants never disputed the assertion that Holley's activity was protected
conduct.4" In granting summary judgment, the district court had appar-

ently relied on the second part of the Mount Healthy test, holding that,
even if Holley's protected conduct did influence the board's finding, it
was abundantly clear that the board would have reached the decision not
to renew Holley's contract entirely apart from and in total disregard for
his political activity. 4 The district court's determination lead to the conclusion that no genuine issue of material fact existed and that summary
judgment was due. The court of appeals differed with the district court
on this point and reversed and remanded the decision on the first amend43. See supra note 4.
44. 755 F.2d at 1496.
45. 430 F.2d 852, 856 (5th Cir. 1970). The court in Ferguson set out the minimum procedural due process requirements:
(a) [the employee] be advised of the cause or causes for his termination in sufficient detail to fairly enable him to show any error that may exist,
(b) he be advised of the names and the nature of the testimony of witnesses
against him,
(c) at a reasonable time after such advice he must be accorded a meaningful opportunity to be heard in his own defense,
(d) that hearing should be before a tribunal that both possesses some academic
expertise and has an apparent impartiality toward the charges.

Id. at
46.
47.
48.
49.

856.
755 F.2d at 1497-1500.
Id.
Id. at 1500.
Id.
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ment issue.5'

The court of appeals held that a first amendment claim, like other
claims of substantive constitutional rights, must be given de novo review
in the district court0 1 The court explained its holding at length. First, the
court noted that section 1983 did not require Holley to appear before the
board for a hearing on his first amendment claim prior to bringing that
claim in court, since plaintiffs suing under section 1983 need not exhaust
or even make use of administrative remedies.52 If a plaintiff chooses to
have his first amendment claims heard in an administrative hearing, it is
not sufficient for a district court to engage merely in' a substantial review
of the evidence of that administrative hearing. The issue in a Mount
Healthy case is not whether there is objective cause to fire an employee
but whether an unconstitutional desire to retaliate against an individual
motivated the employer.' 3 The court of appeals found additional support
for this position in the analogous area of Title VII law, in which the Supreme Court has held that an arbitrator's decision that a union employee's discharge is not racially discriminatory is not binding on the federal court in a Title VII action. The Supreme Court further ruled that
Title VII action should be heard de novo in district court, even though
the employee was obligated to make use of the grievance procedure under
the broad terms of his collective bargaining agreement."
Having decided that Holley was entitled to a de novo review of his first
amendment claim, the court of appeals turned to the question of whether
the district court had properly adjudicated the Mount Healthy claim at
the summary judgment stage. The court held that summary judgment
was not appropriate.55 The court appears to have decided that the mere
fact that Holley had participated in political activity raised an inference
precluding summary judgment." Also important, however, was the
board's refusal to hear testimony, offered by Holley, that other teachers
had engaged in similar behavior without punishment. The district court
held this evidence was legally irrelevant. The court of appeals disagreed. 7
Evidence that the school district allowed other teachers to engage in similar conduct without being disciplined, if proven, would be another source
of inference that the school district disciplined Holley for reasons other
than improper conduct. Thus, the district court should not have granted
50.
51.
52.
53.
54.
55.
56.
57.

Id. at 1505-06.
Id. at 1501.
Id.
Id. at 1501-02.
Id. at 1503. See Alexander v. Gardner-Denver Co., 415 U.S. 36 (1974).
755 F.2d at 1505.
Id. at 1504-05.
Id. at 1505.
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summary judgment."
B.

Title VII

The great bulk of Title VII cases simply restate and apply the wellestablished rules regarding the allocation of burdens and the order of
presentation of proof established in McDonnell Douglas Corp. v. Green'
and Texas Department of Community Affairs v. Burdine" to varying
sets of facts." Several important decisions, however, have recently
emerged from the Eleventh Circuit in this area of the law.
6
In Fergusonv. Veterans Administration,'
a white female employee argued that a disparate impact claim was proved when she established that
her employer failed to follow its own affirmative action plan by failing to
train her for a job to which she sought promotion.6 3 The court affirmed
the trial court's entry of summary judgment on behalf of the employer
and held that "absent a showing of discrimination, there is no Title VII
cause of action for the failure to implement or utilize an affirmative action program."" In so holding, the court adopted "the reasoning and conclusion of the Fourth Circuit in Page v. Bolger.""
Another case of first impression came before the court in Hayes v.
Shelby Memorial Hospital." In Hayes, the Eleventh Circuit analyzed the
issue of "whether a hospital can fire an x-ray technician when she becomes pregnant to protect the pregnant employee's fetus from potentially
harmful radiation, and to protect the hospital's finances from potential
litigation.' 's Finding that "[ujnder the Pregnancy Discrimination Act, 6"
discrimination on the basis of pregnancy is discrimination on the basis of
sex,"" the court applied established Title VII analysis for discrimination
based upon sex. 0 Under each theory, the court determined the hospital
58.
59.
60.
61.
62.
63.
64.

Id.
411 U.S. 792 (1973).
450 U.S. 248 (1981).
See, e.g., Fowler v. Blue Bell, Inc., 737 F.2d 1007 (11th Cir. 1984).
723 F.2d 871 (11th Cir. 1984).
Id. at 872.
Id. See Gilchrist v. Bolger, 733 F.2d 1551, 1554 n.1 (11th Cir. 1984).

65.

723 F.2d at 872 (adopting Page v. Bolger, 645 F.2d 227 (4th Cir.) (en banc), cert.

denied, 454 U.S. 892 (1981)).
66. 726 F.2d 1543 (11th Cir. 1984).
67. Id. at 1546. Plaintiff in Hayes sought redress of her constitutional and civil rights
under the Pregnancy Discrimination Act of 1978, 42 U.S.C. § 2000e(k) (1982). Plaintiff also
brought suit under 42 U.S.C. § 1983 (1982).

68. 42 U.S.C. § 2000e(k).
69. 726 F.2d at 1547.
70. Id.
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to be in violation of the Act.1 The panel found that the hospital had
seriously failed to explore or to consider actions less adverse than termination and that business necessity did not justify the fetal protection
'policy.'"

In concluding its rather extensive discussion of the several theories,
their defenses, and their application to the facts, the court summarized as
follows:
If an employer has a fetal protection policy that applies to members of
one sex only, the policy violates Title VII unless the employer shows (1)
that a substantial risk of harm exists and (2) that the risk is borne only
by members of one sex; and (3) the employee fails to show that there are
acceptable alternative policies that would have a lesser impact on the
affected sex."'
C. Handicap Discrimination
The decision in Arline v. School Board" is very important for plaintiffs
bringing actions under section 504 of the Rehabilitation Act of 1973. 75
The court in Arline held that contagious diseases are handicapping conditions as defined in that Act." Arline first contracted tuberculosis in 1957
at age fourteen, but the disease went into remission. In 1966, she was
hired as an elementary school teacher in Nassau County and performed
competently for thirteen years. She had one relapse of tuberculosis in
1977 and two in 1978; after the third episode, the school board fired her
from her job. 7 The issue before the court of appeals was whether the

susceptibility to tuberculosis made Arline a handicapped individual pursuant to the terms of section 504.1s In making that determination, the
court construed the meaning of the terms 'handicapped individual,' 'oth71. Id. at 1547-54. In analyzing the facts pursuant to a pretext theory, the court found
that the Pregnancy Discrimination Act automatically precludes any pregnancy-based policy
from being "neutral." Id. at 1547.
Under the facial discrimination theory, the court held that a policy found to be facially
discriminatory may not raise the affirmative defense of a bona fide occupational qualification. Id. at 1549.
Considering the theory of disparate impact, the court reasoned that by the nature of the
analytical framework, the defense of business necessity automatically applied. Plaintiff
could rebut the defense upon a showing that there exist "acceptable alternative policies that
would better accomplish the purposes [of the policy] . . . or that would accomplish the
purpose with a less adverse impact on one sex." Id. at 1553.
72. Id. at 1553-54.
73. Id. at 1554.
74. 772 F.2d 759 (11th Cir. 1985), cert. granted, 54 U.S.L.W. 3695 (U.S. Apr. 21, 1986).
75. 29 U.S.C. § 794 (1982).
76. 772 F.2d at 764.
77. Id. at 760.
78. Id.
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erwise qualified,' and 'federal financial assistance.'"9 At the outset, Judge
Vance reaffirmed the previous holding in Jones v. Metropolitan Atlanta
Rapid Transit Authority"0 that one of the enforcement mechanisms of
the Rehabilitation Act is a private right of action."
Arline contended that her handicap was not a barrier to continued employment because the risk of infection to others was minimal. In the alternative, she alleged that, if nonsusceptibility to tuberculosis is a necessary physical qualification for an elementary school teacher, the school
board should have offered her reasonable accommodations in the form of
an administrative job or a temporary position teaching less susceptible
persons until she could obtain certification in an area outside elementary
education.82 The trial court found for defendants on every issue: (1) a
contagious disease is not a handicap within the meaning of the Act; (2)
Arline lacked the qualifications to teach outside elementary school; and
(3) grants of Title I funds and 'impact aid,' the only federal monies received by the board, did not constitute financial assistance because Arline
was not a beneficiary of Title I money and because the 'impact aid' did
not constitute federal financial assistance.8
The court of appeals began its analysis with the jurisdictional question
of federal financial assistance. Defendants had argued successfully in the
trial court that the 'impact aid' was not federal financial assistance because the aid is analogous to land taxes and calculated on the basis of
federal ownership of land in the area served by the school system.8 The
Eleventh Circuit agreed that payments arising under legal obligations are
not federal assistance; however, since the federal government was not obligated to pay the 'impact aid,' the aid constituted federal assistance. s6
The court of appeals found that plaintiff did not have to show that the
school board paid her salary out of the Title I funds. The court stated
that it strained credulity to think that a plaintiff had to trace money from
its federal source to her paycheck." Further, the court determined that
the federal government had not earmarked these general revenue funds
for any particular program, but instead for the use of the entire school
87

system.

According to the court of appeals, a person with tuberculosis clearly
79.
80.
81.
82.
83.
84.

Id.
681 F.2d 1376, 1377 n.1 (11th Cir. 1982), cert. denied, 465 U.S. 1099 (1984).
772 F.2d at 760 n.1.
Id. at 761.
Id. at 761-62.
Id. at 762.

85. Id.
86.

Id. at 763.

87. Id.
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falls under the Act because that disease can "significantly impair respiratory functions as well as other major body systems."88 Further, even when
she was not affected by tuberculosis, Arline fell within the coverage of the
Act because she had a record of this disability and her employer regarded
her as having this disability.89 More broadly, the court found generally
that "[tihe language of these provisions in every respect supports a conclusion that persons with contagious diseases are within the coverage of
section 504."'9*
Since the district court decided that the Act did not protect Arline, it
had made no findings regarding reasonable accommodation. The Eleventh
Circuit remanded the case for the purpose of determining whether the
risk of infection precluded Arline from being otherwise qualified for her
job and, if so, whether it was possible to make some reasonable accommodation for her in a teaching position or in another position in the school
system.' 1
The Arline decision is particularly significant in light of the ongoing
medicolegal debates concerning Acquired Immune Deficiency Syndrome
(AIDS). It is important that employers should recognize that the reasoning of the Eleventh Circuit's opinion in Arline may be extended to various other communicable diseases. To date, no court or administrative
agency has addressed the precise question of whether AIDS constitutes a
handicap under section 504, which requires accommodation.

II. FIRST AMENDMENT PROTECTION
In addition to being an important element in public employee stlits, the
first amendment is the subject of several recent Eleventh Circuit opinions
concerning the limits on protection of 'speech-plus' in conflict with legitimate state objectives. Two of these opinions merit review.
In Central Florida Nuclear Freeze Campaign v. Walsh,"9 the court of
appeals invalidated an Orlando, Florida ordinance that required an applicant for a demonstration permit to prepay the cost of additional police
protection. 3 Under the ordinance, the chief of police determined whether
additional police protection was necessary. The city required plaintiff to
prepay $1435.74 for this purpose.' On appeal, defendants relied on Cox
88. Id. at 764.
89. Id.
90. Id.

91. Id. at 765. This remand is apparently stayed pending outcome of the appeal to the
Supreme Court on the single issue of whether infection with a contagious disease renders
one handicapped under the Rehabilitation Act.
92. 774 F.2d 1515 (11th Cir. 1985).
93. Id. at 1516.

94. Id. at 1516-17.
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v. New Hampshire," in which the Supreme Court upheld a statute that
required demonstrators to obtain a permit and pay a fee of up to $300 per
day of the demonstration." The court of appeals distinguished Cox,
pointing out that the Court in Cox did not address circumstances in
which persons are unable to pay or, as in the subject case, a statute that
allows for an unlimited fee or a statute that allows consideration of the
content of the speech in determining the fee." The failure to provide for
indigent demonstrators and the discretion to assess the fee on content
were major factors in the court's decision. The court held that the statute's environmental restrictions were unreasonable means of regulating
protected expression."8
Clean-Up '84 v. Heinrich" also resulted in the invalidation of a statute
limiting protected conduct. 00 Clean-Up '84, a registered political action
committee seeking to use the initiative amendment process to obtain signatures for a proposed environmental rights amendment to the Florida
Constitution, sued and obtained a preliminary injunction staying enforcement of a Florida statute0 1 prohibiting the solicitation of signatures
within 100 yards of a polling place.'0 9 The district court later extended
the preliminary injunction to all municipal elections and eventually permanently enjoined enforcement of the statute. The district court held
that the statute was a constitutionally impermissible, overbroad restriction on freedom of speech and association.'"3
On appeal, the sole issue was whether the district court erred in declaring the statute unconstitutional. The Eleventh Circuit affirmed the decision of the district court.1 4 All parties agreed that soliciting signatures is
protected activity and only disputed whether the 100 yard restriction was
a reasonable restriction of time, place, and manner of expression. 0 5 Of
particular importance in the finding of overbreadth was the fact that
many homes and businesses were within one hundred yards of polling
places. The state argued that it had never enforced the statute in homes
95. 313 U.S. 569 (1941).
96. Id. at 578.
97. To some degree, the city increased the amount of the fee in this case because the
cause was unpopular and likely to evoke counter-protest. The statute allowed consideration
of the "size, location and nature of the assembly," in determining the fee amounts. 774 F.2d
at 1525 (emphasis added).
98. Id.
99. 759 F.2d 1511 (11th Cir. 1985).
100. Id. at 1514.
101. FLA. STAT. § 104.36 (1985 & Supp. 1985).
102. 759 F.2d at 1511-12.
103. Id. at 1512.
104. Id. at 1514.
105. Id. at 1512-13.
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and businesses.le The significance of Clean-Up '84 lies in the circuit
court's response to that argument:
The state misconceives the overbreadth inquiry. The danger in an
overbroad statute is not that actual enforcement will occur or is likely to

occur, but that third parties, not before the court, may feel inhibited in
utilizing their protected first amendment communications because of the
existence of the overly broad statute. 7
In Hardwick v. Bowers,'08 an alleged 'chilling and deterring' effect on
private decisions protected by the first amendment was insufficient to
confer standing on a married couple attempting to challenge a Georgia
statute"' making sodomy a crime. The Eleventh Circuit affirmed this decision of the district court.110 The circuit court also affirmed the lower
court's decision that a second plaintiff, Hardwick, a homosexual who had
been arrested but not prosecuted for engaging in an act of sodomy in his
home with a consenting adult, had standing to challenge the constitutionality of the statute."' The district court dismissed Hardwick's suit, however, for failure to state a claim upon which relief may be granted, relying
on Doe v. Commonwealth's Attorney.112 Doe was a summary affirmance
of an opinion of a three-judge district court upholding the constitutionality of Virginia's sodomy statute.1" The court of appeals disagreed on this
issue, finding that the activity Hardwick hoped to engage in was of a
"quintessentially private"" 4 nature and "lies at the heart of an intimate
association beyond the proper reach of state regulation."1' ' Further, the
court held this type of intimate association to be a fundamental right
protected by the ninth amendment.1 1 6 The circuit court remanded the
case for trial. 117
106. Id. at 1513-14.
107. Id. at 1514 (citing City Council v. Taxpayers for Vincent, 466 U.S. 789, 799-801

(1984)).
108. 760 F.2d 1202 (11th Cir. 1985).
109. O.C.G.A. § 16-6-2 (Michie 1984).
110. 760 F.2d at 1207.
111. Id. at 1206. The analysis of the standing of both plaintiffs is informative, and the
Authors recommend it to the reader interested in that issue. It will not be discussed here.
112. 425 U.S. 901 (1976), af'g, 403 F. Supp. 1199 (E.D. Va. 1975).
113. 760 F.2d at 1207.
114. Id. at 1212.
115. Id.
116. Id. Although the opinion in this case expressly refers only to the ninth amendment,
citing Justice Goldberg's concurring opinion in Griswold v. Connecticut, 381 U.S. 479, 48699 (1965) (Goldberg, J., concurring), the discussion refers to rights of association and privacy, which are often referred to as protected first amendment rights. In view of the organization of this article, it seems reasonable to include the case here.
117. 760 F.2d at 1213.
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Since the district court based its decision upon what facially appears to
be a binding precedent of the Supreme Court, the appeals court ruling is
significant. The route by which the appeals court arrived at its decision is
an interesting one. The court began its analysis with recognition of the
binding effect of the summary affirmance in Doe but followed immediately with a declaration that, since a summary affirmance by a court disposes of a case without stating reasons, courts must limit their decisions
to those situations in which the affirmance clearly applies."O The court of
appeals noted that identifying the issues governed by a summary affirmance requires examination of the "issues necessarily decided in reaching
the result as well as the issues mentioned in the jurisdictional statement." 11' Examination, however, did not resolve the issue in this case,
because although the jurisdictional statement raised the same constitutional question as that raised in Hardwick, the Supreme Court in Doe
could have affirmed solely because plaintiffs lacked standing to sue.120
Unlike the facts of Hardwick, the police had never arrested plaintiffs in
Doe for violating the statute, nor did plaintiffs show evidence of past or
threatened prosecutions. 2" Finally, the court construed Doe as an affirmance based on lack of standing with the following summary:
Lower courts may rely upon the jurisdictional statement as an outside
limit on the precential [sic) scope of a summary decision but Supreme
Court precedent does not allow us to consider the jurisdictional statement as both a minimum and maximum formulation of the issues decided. Where, as in the Doe case, the facts of the case plainly reveal a
basis for the lower court's decision more narrow than the issues listed in
the jurisdictional statement, a lower court should presume that the Supreme Court decided the case on that narrow ground. 22
In addition to the limited construction placed upon Doe, the appeals
panel was persuaded that, even if the Court had affirmed Doe on the merits of the constitutional issues, subsequent opinions of the Court had
clearly indicated that the issues raised in Doe and, therefore, Hardwick
remain open questions.123 These "doctrinal developments 1 '14 are found in
two cases concerning private consensual sexual behavior. The Supreme
118. Id.
119. 760 F.2d at 1207 (relying on Illinois State Bd. of Elections v. Socialist Workers
Party, 440 U.S. 173 (1979)).
120. The circuit court opinion explains in some detail that the Supreme Court could
have been motivated by this fact, even though the expected action in such a case would be
vacation with instructions to dismiss for lack of jurisdiction. 760 F.2d at 1207 n.5.
121. Id. at 1206.
122. Id. at 1208.
123. Id.
124. Id.
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s
held that the
Court in Carey v. Population Services International"
state could not prevent the sale of nonprescription contraceptives to
adults by persons other than licensed pharmacists.1 2 Justice Powell, in a
concurring opinion in Carey, expressed concern that the Court had employed an unnecessarily broad principle that subjected all state regulations of adult sexual relations to the strictest standard of review.1 27 The
majority in Carey responded in a footnote that its holding was limited to
decisions about conception and further stated: "As we observe below,
'the Court has not definitively answered the difficult question whether
and to what extent the Constitution prohibits state statutes regulating
[private consensual sexual] behavior among adults,' . . . and we do not
purport to answer that question now. '1 26 The court in Hardwick relied on
this language in Carey to support the contention that the constitutionality of the statute at issue in Doe remained an open question. 9 The Eleventh Circuit also cited New York v. Uplinger,'10 in which the Court
granted certiorari to consider the constitutionality of state statutes
prohibiting sodomy among adults, ' as further indication that the ques13
tions in Hardwick are open ones. 2
Along with its remand, the court prescribed the standard of review that
the district court should use at trial. With extensive use of authority, the
court described the nature of the individual right involved and reviewed
the appropriate state interest therein. The court then directed that, in
order to prevail, the state must prove a compelling interest in regulating
the behavior and demonstrate that the statute is the most narrowly
drawn means to protect the state's interest.1 33
Cruz v. Ferre3 4 presented the issue of whether the state may regulate
'indecent' material transmitted via cable television.' s5 In 1983, the City of
Miami enacted ordinances that included a prohibition of distributing 'indecent material' defined as follows: "'Indecent material' means material
which is a representation or description of a human sexual or excretory

125. 431 U.S. 678 (1977).
126. Id. at 681-82.
127. Id. at 703 (Powell, J., concurring).
128. 431 U.S. at 688 n.5.
129. 760 F.2d at 1209.
130. 464 U.S. 812 (1983), cert. dismissed as improvidently granted,467 U.S. 246 (1984).
The dismissal occurred after briefs and oral argument. The case was an "inappropriate vehicle" for resolving the "important constitutional" issues raised. 467 U.S. at 249. Therefore,
the appeals panel in Hardwick saw the case as support for their ruling. 760 F.2d at 1210.
131. 467 U.S. at 247.
132. 760 F.2d at 1210.
133. Id. at 1211-13.
134. 755 F.2d 1415 (11th Cir. 1985).
135. Id. at 1416.
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organ or function which the average person, applying contemporary community standards, would find to be patently offensive."' 3"In February, a
cablevision subscriber, Cruz, filed a complaint seeking a declaration that
the ordinance was void on its face and an injunction restraining its enforcement.1 7 The district court allowed Home Box Office, Inc., to intervene as a plaintiff. The court found the ordinance overbroad, and defendants appealed.'"
Plaintiffs argued that the definition of indecent material did not meet
5 9
the test for obscenity set out in Miller v. California'
and disputed the
existence of any other authority for regulating such material. 4 0 Defendants relied on FCC v. Pacifica Foundation,'4 in which the Supreme
Court affirmed the Federal Communication Commission's authority to
proscribe a twelve-minute monologue entitled "Filthy Words" by come4
dian George Carlin.1 3
Broadcasting's pervasive presence and confrontation of the citizen in
his home, where it is uniquely accessible to children and where the citizen
4
has the right to be alone, clearly influenced the Court in Pacifica.1
3 The
Court suggested that factors such as time of day, content, and audience
composition might influence a decision about a particular broadcast. The
Court also suggested that differences between regular broadcasting and
closed-circuit transmissions might be influential.1 4 4 The appeals court in
Cruz agreed with the district court's finding that Pacifica was inapplicable. In distinguishing Cruz from Pacifica, the court relied heavily upon
the affirmative act on the part of a subscriber in bringing cable programming into his home and the availability of a lock box to prevent unsupervised use by children.' 45 The court noted further that, even if the

136. City of Miami Ordinance No. 9538, § 2(g) (1983).
137. 755 F.2d at 1417.
138. Id. The district court also held that the procedure for complaints and hearing violated the principles of fairness implicit in due process, and the Eleventh Circuit affirmed.
Id. at 1422.
139. 413 U.S. 15 (1973). The Miller test is as follows:
(a) [Wjhether the 'average person, applying contemporary community standards'
would find that the work, taken as a whole, appeals to the prurient interest;
(b) whether the work depicts or describes, in a patently offensive way, sexual conduct specifically defined by the applicable state law; and
(c)whether the work, taken as a whole, lacks serious literary, artistic, political, or
scientific value.
Id. at 24.
140. 755 F.2d at 1418.
141. 438 U.S. 726 (1978).
142. Id. at 751.
143. Id. at 748-49.
144. Id. at 750.
145. 755 F.2d at 1419.
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rationale of Pacifica applied to the case, the statute in Cruz would be
overbroad since its blanket protection made no reference to time of day
or other factors that were important in the Pacifica decision.",
III. EQUAL PROTECTION

AND

DUE PROCESS

7
In Jefferson Fourteenth Associates v.Wometco De Puerto Rico, Inc.,1"
a case of first impression in both the Eleventh and Fifth Circuits, the
Eleventh Circuit panel ruled that a district court's sua sponte dismissal of
an action with prejudice'"4 violated the dismissed party's procedural due
process rights to notice and an opportunity to be heard. The court
pointed out that the Federal Rules of Civil Procedure do not provide for
sua sponte dismissal. The court further determined that a written 'suggestion' by a third party defendant that the court enter a dismissal did
not constitute notice to the adverse party that the court was contemplating dismissal.' 9 The facts clearly showed that the 'suggesting' party had
not yet answered the complaint and that the dismissed party had a right
under rule 15(a)160 to amend its complaint in order to overcome any deficiencies in its case. 10'
In Jones.v.Board of Commissioners of the Alabama State Bar,'52 another case concerning the practice of law, the Eleventh Circuit rejected a
fourteenth amendment challenge to the Alabama State Bar rule limiting
to five the number of times that an applicant can sit for the bar examination."'3 Plaintiffs relied upon a line of Supreme Court decisions'" in
which the Court struck down as violative of due process "statutory conclusive presumptions that were not necessarily and universally true but
that nevertheless were employed to answer as to all individuals fact questions raised by the statutory scheme in question."'"

146.

Id. at 1421-22.

147.

695 F.2d 524 (11th Cir. 1983).

148. The Authors of this Article note that the published opinion in this case contains a
confusing discrepancy concerning the facts of this case. While the appellate opinion states
that the district court dismissed the claims "with prejudice," the opinion also quotes the
pertinent portion of the district court's order that denominates the dismissal as being "without prejudice." Id. at 525.
149. Id. at 526-27.
150. FED. R. Civ. P. 15(a).
151. 695 F.2d at 527.
152. 737 F.2d 996 (11th Cir. 1984).
153. Id. at 1007. The decision also addressed issues concerning another rule granting
unsuccessful applicants a limited right to review' their papers and other passing examination
papers. Id. at 1002-03.
154. Cleveland Bd. of Educ. v. LaFleur, 414 U.S. 632 (1974); Vlandis v. Kline, 412 U.S.
441 (1973); Stanley v. Illinois, 405 U.S. 645 (1972).
155. 737 F.2d at 998.
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The court in Jones distinguished this line of cases, noting that in each
of those cases, a state had "raised a fact question-physical capability,
residency, and parental fitness . . .- and then by statute answered the
question for each individual, denying the opportunity for individuals to
present evidence on the question applicable in their own cases."', Under
the Alabama State Bar rule, the court noted that
the state in effect adopt[ed] a rebuttable [not conclusive) presumption of
[legal] incompetence, afford[edj applicants five opportunities to rebut
the presumption by passing the bar examination, and then essentially
adoptied] as fact as to those individuals who fail the examination five
times what it formerly presumed, their incompetency to practice law. 1 7
In so holding, the court disagreed with plaintiffs' assertion that the Eleventh Circuit recognized a presumption that bar applicants are competent
to practice law and that the state must rebut that presumption before it
can deny an applicant admission to the bar.' "
The court in Jones, denying claims that the bar rule violated plaintiffs'
rights to substantive due process and equal protection of the law,16 determined that the requirement of the Alabama State Bar was rationally
related to a legitimate state purpose.' 00 The court concluded that the
right to pursue a particular occupation was not a fundamental right mandating application of strict scrutiny analysis and, thus, reviewed the
claims under the rational basis standard."'

IV.
A.

MISCELLANEOUS CASES

Statutes of Limitation

Few, if any, decisions from the Court of Appeals for the Eleventh Circuit in 1985 could be more significant for Alabama practitioners who re156. Id. at 999.
157. Id. (footnote omitted).
158. Id. at 999 n.8.
159. The Eleventh Circuit has issued several opinions of some interest since 1983 concerning various constitutional rights and doctrines. See generally Gilmere v. City of Atlanta,
774 F.2d 1495 (11th Cir. 1985) (substantive due process); Melton v. Metropolitan Dade
County, 773 F.2d 1548 (11th Cir. 1985) (equal protection); Peterman v. Coleman, 764 F.2d
1416 (11th Cir. 1985) (procedural due process); Williams v. Wallis, 734 F.2d 1434 (11th Cir.
1984) (equal protection); Handley v. Schweiker, 697 F.2d 999 (11th Cir. 1983) (equal protection). See also Bester v. Tuscaloosa City Bd. of Educ., 722 F.2d 1514 (11th Cir. 1984) (Parents of school students had no property right in expectation that substandard scholastic
achievement would continue to be accepted as a basis for promotion).
160. 737 F.2d at 1000-02.
161. Id. at 1000.
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present public entities than Jones v. Preuit & Mauldin,162 in which the
court held that the six-year statute of limitations provided in section 6-234(1) of the Alabama Code 1 3 is applicable to civil rights claims brought
pursuant to 42 U.S.C. § 1983.' The district court had applied the oneyear statute of limitations to "'actions for any injury to the person or
rights of another not arising from contract and not specifically enumerated in this section'" and dismissed the case. 16 The court of appeals reversed.1 6 Plaintiff Jones had filed suit twenty-two months after a sheriff,
without notice or preseizure hearing and pursuant to writs of attachment
obtained by defendants, seized farm machinery belonging to Jones. Jones
sued under section 1983 alleging a deprivation of due process of law.'
Prior to this decision, in choosing an appropriate state statute of limitations, courts had proceeded in two steps: (1) determining the essential
nature of the claim by federal law, but with reference to state law; and (2)
determining which statute a state court would apply if faced with such a
claim.'" According to the court of appeals in Jones, the recent decision of
the Supreme Court in Wilson v. Garcia'69simplifies the analysis by holding that the characterization of a section 1983 claim for statute of limitations purposes is a question of federal law and requires that federal courts
select in each state the one statute of limitations most appropriate for all
therefore, prosection 1983 claims.17 0 The court of appeals in Jones,
17 1
ceeded to select the appropriate statute of limitations.
In Jones, the court immediately reduced the procedure to a choice between the six-year statute of limitations, governing actions "'for any trespass to person or liberty, such as false imprisonment or assault and battery,' ",171 or the one-year statute of limitations applied by the district
court."

The court of appeals concluded that the six-year statute of limi-

tations applied because (1) under Alabama law, trespass, governed by the
six-year statute of limitations, "involves an intentional act done with
force and immediately injurious to the person of another or to property in
162. 763 F.2d 1250 (11th Cir.), cert. denied, 54 U.S.L.W. 3494 (Jan. 28, 1986) (White, J.,
dissenting).
163. ALA. CODE § 6-2-34(1) (1975).
164. 763 F.2d at 1256.
165. Id. at 1254 (quoting ALA. CODE § 6-2-39(a)(5) (1975)).
166. 763 F.2d at 1256.
167. Id. at 1252.
168. Id. at 1252-53. The Authors submit that in federal courts in Alabama, this analysis
has led to an application of the one-year statute of limitations in most § 1983 claims.
169. 105 S. Ct. 1938 (1985).
170. Id. at 1939.
171. 763 F.2d at 1253-56.
172. Id. at 1254 (quoting ALA. CODE J 6-2-34(1) (1975)).
173. 763 F.2d at 1254 (the district court had applied ALA, CODE § 6-2-39(a)(5) (1975)).
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his or her possession; '174" and (2) congressional intent, shown by the history and purposes of section 1983, extensively reviewed by the Supreme
Court in Wilson,17 ' was to address acts of violence resembling actions in
trespass rather than trespass on the case. 17 The court acknowledged that,
if judged merely by state law, "some Section 1983 claims will sound in
trespass and others in trespass on the case. ' 177 Since the largest subset of
section 1983 claims consists of personal injuries sounding in trespass,
however, the court ruled that the state statute applicable to trespass
178
should apply to all section 1983 actions.
In Alabama, this opinion will change the statute of limitations previously applied to many section 1983 actions. Whether the decision will
bring change in other states within the circuit depends upon the statute
that each state has historically applied.
B.

Voting Rights

The Eleventh Circuit in Underwood v.Hunter1 7 ' invalidated a restriction on voting rights in Alabama. Plaintiffs Underwood and Edwards
challenged the validity of section 182 of the Alabama Constitution of
1901,180 which, among other things, disenfranchised persons convicted of
crimes of moral turpitude."8 1 Both plaintiffs were black citizens who had
been disenfranchised for passing worthless checks, a misdemeanor that
registrars classified as a crime of moral turpitude.18 2 Through examination of the legislative history of the constitutional provision, the court
1
concluded that the purpose of the statute was to disenfranchise blacks. 8
The failure to include all crimes not punishable by imprisonment in the
penitentiary reinforced the doubtfulness of a 'good government'
purpose.18'
C.

Supremacy Clause

In Tectonics, Inc. v. Castle Construction Co.,'$" plaintiff was the second lowest bidder on a contract for construction at Red Stone Arsenal in
174.
175.
176.
177.
178.
179.

763 F.2d at 1254.
105 S. Ct. at 1947-49.
763 F.2d at 1256.
Id. at 1255.
Id. at 1255-56.
730 F.2d 614 (11th Cir. 1984).

180.

ALA. CONST. art. VIII,

181.
182.
183.
184.
185.

730 F.2d at 615-16.
Id. at 621.
Id.
Id. at 620-21.
753 F.2d 957 (11th Cir.), cert. denied, 106 S. Ct. 143 (1985).

§
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Alabama.' 16 The invitation to bid was limited to small businesses as defined by 15 U.S.C. § 63[21(a)," 7 and the regulations issued pursuant to
that section by the Small Business Administration. 1"8 Tectonics filed suit
in federal court in Florida alleging inter alia that defendants Castle and
Algernon Blair, Inc., had fraudulently misrepresented Collins, the low
bidder, as a small business by providing eighty percent of its capitalization and taking other actions that prevented Tectonics from being the
successful bidder.89 Plaintiff asked for compensatory and punitive damages on counts of fraud and deceit, unjust enrichment, and interference
with a business relationship.1 90 Defendants removed the case to an Alabama district court. That court dismissed the suit, holding that Congress
did not intend to provide a cause of action 1for "the second lowest bidder
against the lowest and successful bidder.""

On appeal, the issues before the court were as follows: (1) Does the
complaint state a cause of action under Alabama law?; (2) Is a private
right of action created by the subject federal statute?; (3) If the answer to
the first is 'yes' and to the second 'no,' does federal law preempt the state
law and deny plaintiff an action for damages under these facts?; and (4)
Did the former Fifth Circuit in Royal Services, Inc. v. Maintenance,
Inc.'92 hold that federal law preempted that type of state action?193
The court first addressed the issue raised by the court in Royal and
expressly adopted the language in that case that "there was no intent to
create civil rights of action in private persons.' 94 The Eleventh Circuit
construed Royal as going no further than this express ruling. Consequently, the court treated the question of federal preemption as one of
first impression.1 9'
The court reiterated the standards of the Supreme Court for determining whether Congress has preempted a field: (1) congressional use of express preemptive language; or (2) implied congressional intent to preempt
determined from pervasiveness of regulatory scheme, a federal interest so
dominant as to preclude enforcement of state law on the same subject, or
strong federal purpose revealed by the character of the obligations imposed.' " Examining the Small Business Act against those standards, the
186. Id. at 958.
187. 15 U.S.C. § 632(a) (1982).
188. 753 F.2d at 958.

189. Id.
190.
191.
192.
193.
194.
195.
196.

Id. at 958-59.
Id. at 959.
361 F.2d 86 (5th Cir. 1966).
753 F.2d at 959.
Id. at 960 (citing Royal, 361 F.2d at 92).
753 F.2d at 960.
Id. at 961.
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court found no express intent to preempt and then proceeded to a
broader discussion of whether allowance of a state cause of action would
lead to irreconcilable conflicts or frustrate the objectives of federal law.197
In this particular case, the court found that, allowing a cause of action
would promote federal policies because:
[i]f a contract set aside for small businesses has been performed by a
concern that is not small, the intent of Congress has not been advanced.
Allowing an unsuccessful bidder to recover on unjust enrichment and
fraud theories, when the proof justifies such recoveries, is consistent with
the salutary purpose of the Act."
The court limited the holding by cautioning that relief would not be permissible if allowances of the cause of action would be disruptive to full
performance of a government contract.199 The court reversed and remanded the case for a determination of whether Alabama law would alfraud, unjust enrichment,
low use of the Small Business Act to determine
200
or interference with a business relationship.

197. Id. at 961-62.
198. 753 F.2d at 963 (emphasis added by court) (quoting Iconco v. Jenson Constr. Co.,
622 F.2d 1291, 1298 (8th Cir. 1980)).
199. 753 F.2d at 963.
200. Id. at 969.

