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I. JUDGMENTS AND APPEALABLE ORDERS

A. The Final Judgment Rule

In Turner v. Orr,' the court held that an order that is final except for
the need to make a "simple arithmetic calculation"2 of back pay and se-
niority that is "purely ministerial"'3 in nature is final for purposes of ap-
peal.' This decision is consistent with the Supreme Court authorities of
Beebe v. Russell5 and McGourkey v. Toledo & Ohio Central Railway,6 as
well as the Seventh Circuit decision in United States v. Hughes.7 It is,
however, a potential trap for the unwary.

In Turner, defendant, an Air Force official, filed his notice of appeal
from a district court order applying and enforcing the provisions of a con-
sent judgment, despite the fact that the special master ordered plaintiff's
immediate promotion and instructed counsel to "'calculate seniority,
back pay, and other appropriate relief.' "s The court deemed the execu-
tion of the judgment to be the appropriate time for making the calcula-
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1. 759 F.2d 817 (11th Cir. 1985).
2. Id. at 820.
3. Id.
4. Id.
5. 60 U.S. (19 How.) 283, 285 (1856).
6. 146 U.S. 536, 545 (1892).
7. 585 F.2d 284, 286 (7th Cir. 1978).
8. 759 F.2d at 820 (quoting the special master's order).
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tionY The validity of this conclusion depended on the assumption either
that no 'other appropriate relief' could be awarded in the case or that no
factual or legal dispute could have arisen concerning the validity of such
other relief. 0

The decision in Turner suggests that careful attention must be given to
orders that may be 'final' in all respects other than the amount. Presuma-
bly, if appellant in Turner"had waited until the final amount had been
calculated before appealing, the appeal would have been untimely if filed
more than thirty days after entry of the initial order directing the compu-
tation. The potential for confusion on this point is highlighted by com-
paring Turner to such decisions as Bank South Leasing, Inc. v. Wil-
liams," discussed in part VII of this Article, which held that an order is
not final if it does not determine the amount of a monetary award."2

Counsel faced with a 'computation order' should address the possibil-
ity, which is not discussed here, of whether a further 'final judgment' by
the district court should be requested. A more cautious approach, how-
ever, would be to file a protective notice of appeal in a timely manner and
then file a separate notice in the event that any dispute arose concerning
the amount of relief.

In Southeast Nursing Home, Inc. v. Saint Paul Fire & Marine Insur-
ance Co.,13 the court addressed the finality of an unusual order in a suit
for contract and bad faith claims by an insured against an insurance com-
pany. The complaint consisted of the following three counts: The first in
contract under the insurance policy, the second for the tort of bad faith,
and the third for fraud and deceit. 4 The district court granted plaintiff a
money judgment on the undisputed portion of its loss, but dismissed
without prejudice plaintiff's claims in excess of such amount because
those claims were subject to arbitration, and dismissed the insured's tort
claims.15

The appellate court held that the order was final because "[tihe district
court intended to, and did, dispose of this case by entering a final judg-
ment on all claims,'"1 6 despite noting that "[w]e have not been cited to,
nor have we found any authority for, such a 'final judgment,' which is
somewhat bizarre in the sense that it splits Southeast's policy claim,
without prejudice to the parties' right later to challenge the arbitration

9. Id.
10. 146 U.S. at 545.
11. 769 F.2d 1497 (11th Cir. 1985).
12. Id. at 1500.
13. 750 F.2d 1531 (11th Cir. 1985).
14. Id. at 1534.
15. Id. at 1539.
16. Id. at 1536 n.6.
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award....,, The court held that a judgment that awards damages but
also allows the prevailing party to prove more damages is not final for
purposes of appeal, but held that the combination of a dismissal without
prejudice of some claims and the statement of intent that the order 'fi-
nally adjudicate' all of the insured's claims made the order final.'

The correctness of this conclusion depends on the following two is-
sues: First, whether an order adjudicating part of a contract claim and
remanding the remainder to arbitration is final under the decisions of the
Eleventh Circuit; and second, whether an order is a final judgment simply
because the district court states it is final. Concerning the latter issue, the
courts have held in decisions as recently as 1984 that the parties may not
rely on the district court's characterization of its own order for purposes
of determining finality. 9 The court's decision in Southeast, is thus at
best confusing in this regard for it suggests that contrary to decisions
such as General Television Arts, Inc. v. Southern Railway20 the district
court's characterization will be honored.

The court in addressing the former issue found that under traditional
rules identifying the plaintiff's claim or cause of action, the district
court's determination of Southeast's contractual claims would not appear
to be final. First, as the court in Southeast conceded, this determination
did not finally terminate the dispute over the amount due under the con-
tract. Second, it directed arbitration over plaintiff's entitlement to the
amounts disputed by defendant.2 In State Establishment for Agricul-
tural Product Trading v. M/V Wesermunde,22 discussed in part I(E) of
this Article, the court recently held that such an 'embedded' order, com-
pelling arbitration of claims, is not a final order.2 3 The court's decision in
Southeast could be taken as an implicit and contrary suggestion that an
embedded order is final for purposes of appeal. It is far from clear
whether the court intended this result in Southeast; therefore, develop-
ment of this issue will have to await further discussion as well as harmo-
nization with State Establishment.

The court, in United States v. Martinez,2 ' held that it had jurisdiction
over the government's appeal in a criminal action from a final judgment
of acquittal entered upon retrial.2 The sole ground for appeal was that

17. Id.
18. Id. at 1539 n.11.
19. See Brewer, Appellate Practice and Procedure, 1984 Eleventh Circuit Survey, 36

MERCER L Rsv. 1113, 1125 n.116 (1985).
20. 725 F.2d 1327, 1330 (11th Cir. 1984).
21. 750 F.2d at 1536 n.6, 1539 n.11.
22. 770 F.2d 987 (11th Cir. 1985).
23. Id. at 989.
24. 763 F.2d 1297 (11th Cir. 1985).
25. Id. at 1311.
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the trial court erroneously granted a motion for a new trial. The court
observed that unless the right to take an interlocutory appeal is granted
expressly, a government appeal must satisfy the final judgment rule of 28
U.S.C. § 1291 as well as the requirements of 18 U.S.C. § 3731.2

In In re Grand Jury Subpoena (Bierman),2 7 the Eleventh Circuit held
that an order granting in part and denying in part the government's mo-
tion to compel an attorney to testify before the grand jury was an appeal-
able order.2 8 The court reasoned that although an order compelling testi-
mony or denying a motion to quash a subpoena is not appealable, the
government's appeal challenged only that portion of the district court's
order that denied its motion to compel the attorney's testimony.2 The
court concluded that the order was appealable because it resulted in the
exclusion of evidence within the meaning of section 3731.30

The court also held in King Memorial Hospital, Inc. v. Department of
Health & Rehabilitative Services3 l that a district court order denying a
motion to withdraw a reference of an adversary proceeding from bank-
ruptcy was not a final order.32 The court stated the general rule that an
order granting or denying the withdrawal of a reference is not a final or-
der.3 3 The court further reasoned that even if the motion were interpreted
as challenging the bankruptcy court's jurisdiction to handle the matter at
all, it is well settled that the denial of a motion to dismiss, which does not
terminate the action, is interlocutory.34

Although not technically an interpretation of the final judgment rule,
the decision in Foster v. United Steelworkers Local Union No. 1 3 6 0 0 "
should be noted. In Foster, a 'hybrid 301' suit,36 both the employer and
union moved for involuntary dismissal under rule 41(b) 7 after the con-
clusion of plaintiff's evidence at trial.38 The district court denied the
union's motion, but dismissed the action against the employer "'with
prejudice, except as to the arbitration proceeding.' ,,39 The district court

26. Id. at 1308 n.10 (discussing the relationship of 18 U.S.C. § 3731 (1982) and 28 U.S.C.
§ 1291 (1982)).

27. 765 F.2d 1014 (11th Cir. 1985).
28. Id. at 1017.
29. Id.
30. Id. (citing 18 U.S.C.A. § 3731 (West Supp. 1985) and the final decision rule of 28

U.S.C.A. § 1291 (West Supp. 1985)).
31. 767 F.2d 1508 (11th Cir. 1985).
32. Id. at 1510.
33. Id.
34. Id.
35. 752 F.2d 1533 (11th Cir. 1985).
36. Labor Management Relations (Taft-Hartley) Act § 301, 29 U.S.C. § 185 (1982).
37. FED. R. Civ. P. 41(b).
38, 752 F.2d at 1534.
39. Id. (quoting the trial court's order).
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held in a later order that the union had breached its duty of fair repre-
sentation, and the court directed the union to proceed with arbitration.
Both the union and the employer appealed, but the employer later with-
drew its appeal. 0 The court of appeals held that it could not review the
order because it could not determine whether the trial court granted the
involuntary dismissal because of a failure to exhaust contractual remedies
or a failure to prove a violation of the collective bargaining agreement by
the employer."

B. Injunctions and Other Writs

In Shihadeh v. Dean Witter Reynolds, Inc.,"' the court held that a dis-
trict court order staying proceedings on four counts of a complaint pend-
ing arbitration of a fifth count was appealable under 28 U.S.C. §
1292(a)(1).43 This decision suggests that plaintiff's action was one for
damages, so the court appears implicitly to have been applying the
Enelow-Ettelson rule" that an order staying the adjudication of legal
claims pending arbitration is appealable as an interlocutory injunction.
The court in Dimenstien v. Whiteman" reached a similar result.

The court recited in Loftin v. Rush46 the general rule stated in 28
U.S.C. § 1447(c)47 that an order remanding a removed case to the state
court is not reviewable on appeal when the district court determines that
the case was removed improvidently and without jurisdiction.' The court
held, however, that it had jurisdiction under the circumstances of this
case. The court observed that the proper way to challenge a remand is
through a writ of mandamus, not an appeal, 4" and held that it had juris-
diction over the petition for review because the district court's order was
not confined to a simple remand, but also vacated a judgment by the
state court from which the case had been removed. 0 The court left open
the question of whether it may review a non-section 1447(c) remand order
as part of a direct appeal when it has independent jurisdiction over an
appeal from another order.'

40. Id.
41. Id. at 1535.
42. 766 F.2d 461 (11th Cir. 1985).
43. Id. at 462 (citing 28 U.S.C. § 1292(a)(1) (1982)).
44. Ettelson v. Metropolitan Life Ins. Co., 317 U.S. 188 (1942); Enelow v. New York Life

Ins. Co., 293 U.S. 379 (1935).
45. 759 F.2d 1514 (11th Cir. 1985).
46. 767 F.2d 800 (11th Cir. 1985).
47. 28 U.S.C. § 1447(c) (1982).
48. 767 F.2d at 802 (citing 28 U.S.C. § 1447(c) (1982)).
49. 767 F.2d at 802 n.3.
50. d. at 803.
51. Id. at 803 n.6.
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In United States v. Dean, 2 the cotxrt held that mandamus is the
proper remedy when the government seeks to challenge an improper re-
duction of sentence on the basis of the sentencing judge's mistaken belief
concerning the time the defendant would be required to serve prior to
parole.53 The court also held that when a prior mandamus petition has
been denied summarily because of special limitations inherent in the writ,
the denial does not establish the law of the case or prevent the appellate
court from reaching the merits of a new petition.5'

C. Interlocutory Orders

In United States v. One Parcel of Real Property,5 the court held that
the denial of a motion to quash a warrant of arrest of a business, in a
forfeiture action, was' not an appealable final decision when the restau-
rant owners failed to establish that they were sustaining any significant
harm under the arrest and when they had a remedy under the local
rules.s The appellate court held that because the district court's order
had not finally adjudicated the question of whether the arrested property
must be forfeited, the appeal must satisfy the Cohen rule. 7 The court
held that because the restaurant had been arrested "only to the minimum
extent that necessarily attends the service of a forfeiture complaint," 5

and that the claimants had been left in possession and allowed to con-
tinue their business operations, the fact that the owners were forbidden
from transferring any interest in the restaurant without the district
court's approval was insufficient to cause irreparable harm under the Co-
hen rule.s° The court further noted that the local rules of the Northern
District of Florida would have permitted the claimants to move for a pre-
liminary injunction to prevent irreparable injury, which the claimants
had not done.60 The court also held in King Memorial that an order of
reference from the bankruptcy court is not appealable under the Cohen
rule because it essentially determines only the forum in which the final
decision will be reached and therefore remains subject to review after fi-
nal judgment.°1

52. 752 F.2d 535 (11th Cir. 1985).
53. Id. at 545-46.
54. Id. at 542 & n.15.
55. 767 F.2d 1495 (11th Cir. 1985).
56. Id. at 1497.
57. Id. (citing Cohen v. Beneficial Indus. Loan Corp., 337 U.S. 541, 546 (1949)).
58. 767 F.2d at 1497.
59. Id.
60. Id. at 1497-98.
61. 767 F.2d at 1510.
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In Cable Holdings, Inc. v. Cooke," the court addressed the require-
ments for review of a preliminary injunction and exercised pendent ap-
pellate jurisdiction to review the grant of a partial summary judgment
related to the injunction.'" The district court had dissolved a temporary
restraining order and denied plaintiff's motion for a preliminary injunc-
tion to enforce franchise agreements. In doing so, the district court
granted partial summary judgment in favor of three of the five defend-
ants.' The appellate court held that the explicit denial of the motion for
a preliminary injunction brought the case within the purview of 28 U.S.C.
§ 1292(a)(1).5 In response to defendants' contention that appellate juris-
diction was lacking because the denial of an injunction did not have ir-
reparable consequences, the court held that this requirement, stated in
Carson v. American Brands, Inc.,16 applies only to an interlocutory order
that has the 'practical effect' of refusing an injunction, but does not ex-
plicitly grant or deny the injunction."

The appellate court went on to discuss the scope of its jurisdiction to
review the district court's orders and concluded that under section
1292(a)(1) it had jurisdiction to review "only those portions of the district
court's order dissolving the preliminary restraint and denying the prelim-
inary injunction."" The court held that even though the grant of partial
summary judgment in favor of the three defendants had not been certi-
fied under rule 54(b),69 that order was the basis for the district court's
order on injunctive relief.70 The appellate court, therefore, found that it
could not properly exercise its jurisdiction without reviewing that order
and held that "[wle therefore choose to do so, in the exercise of our pen-
dent jurisdiction."7 The court emphasized that it reviewed the summary
judgment order not because the appellant was entitled to review as a
matter of right, "but because the interests of judicial economy are best
served by such immediate review under the peculiar circumstances of this
case.',17

62. 764 F.2d 1466 (11th Cir. 1985).

63. Id. at 1472,

64. Id. at 1470.

65. Id. at 1470-71 (citing 28 U.S.C. § 1292(a)(1) (1982)).

66. 450 U.S. 79 (1981).
67. 764 F.2d at 1471.

68. Id. at 1472.

69. FED. R. Cv. P. 54(b).

70. 764 F.2d at 1472.

71. Id.

72. Id. at 1472 n.15.
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D. Multiple Claims and Parties

In Bank South Leasing, Inc. v. Williams,73 the Eleventh Circuit an-
swered a question left open in 1984 in Gulf Coast Fans, Inc. v. Midwest
Electronics Importers, Inc.7

4 In Bank South, the bank appealed from
three consolidated cases in the district court. 5 In one of the cases, the
bank sought to recover attorneys' fees under the provisions of a lease.
The district court had not determined the amount of the fee award. The
appellate court held that fees under the lease were an integral part of the
merits of the case and that the judgment was not final. 6 The court then
addressed whether it had jurisdiction over appeals in the two remaining
cases and concluded that it did not because the district court had not
entered a determination of finality under rule 54(b).7 Citing the decision
of the new Fifth Circuit in Ringwald v. Harris,7 the court held that
"[e]ven though the present case is a consolidation of several cases rather
than a single action containing multiple claims, Bank South is not re-
lieved of the requirement of obtaining a rule 54(b) certification." The
Eleventh Circuit thus has rejected, at least implicitly, the rule stated in
In re Massachusetts Helicopter Airlines, Inc." that suits consolidated for
trial retain their separate identities for purposes of rule 54(b).'1

E. Appeals of Specific Orders

In State Establishment for Agricultural Product Trading v. M/V
Wesermunde,"2 the court held that an order staying trial of an admiralty
case pending arbitration was not appealable under any theory because it
did not determine any rights or liabilities of the parties.83 The court re-
jected application of the Cohen collateral order doctrine, holding that this
doctrine, although recognized in admiralty law, does not overrule or alter
the rule of Schoenamsgruber v. Hamburg American Lines" that an order
compelling arbitration and staying an action in admiralty is not appeala-

73. 769 F.2d 1497 (11th Cir. 1985).
74. 740 F.2d 1499 (11th Cir. 1984).
75. 769 F.2d at 1498.
76. Id. at 1500.
77. Id. at 1500 n.1 (citing FED. R Civ. P. 54(b)).
78. 675 F.2d 768 (5th Cir. 1982).
79. 769 F.2d at 1500; see also Belmont Place Assocs. v. Blyth, Eastman, Dillon & Co.,

565 F.2d 1322 (5th Cir. 1978).
80. 469 F.2d 439 (let Cir. 1972).
81. Id. at 441-42 (discussing Fm. R. Civ. P. 54(b)).
82. 770 F.2d 987 (11th Cir. 1985).
83. Id. at 990.
84. 294 U.S. 454 (1935).
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ble.85 In response to appellant's argument that Schoenamsgruber did not
apply because the complaint was brought both in admiralty and at law,
the court found that jurisdiction at law, in diversity, did not exist, so that
it would be inappropriate to address whether the stay could be appealed
under the Enelow-Ettelson rule.'

The court addressed in dicta the distinction raised in a number of cir-
cuits between an order compelling arbitration in an independent proceed-
ing under section 4 of the Arbitration Act 87 and an order compelling arbi-
tration in an action to enforce an agreement, sometimes called an
'embedded' arbitration order.88 The court indicated its approval in princi-
ple of rulings in the Second Circuit that "'although an order directing
arbitration is interlocutory when made in the course of continuing litiga-
tion, it is considered a final decision when handed down in an indepen-
dent proceeding under [section] 4 of the Arbitration Act.'""

In Banque de Rive, S.A. v. Highland Beach Development Corp.,90 the
court held that an order granting a motion to disqualify counsel in a civil
case is immediately appealable."1 Also, the court held in Branca v. Secur-
ity Benefit Life Insurance Co.'2 that an order compelling discovery is in-
terlocutory and is not a final order.'

The court also held in United States v. Posner" that under 18 U.S.C. §
3731 5 it had jurisdiction over the government's appeal from an order ex-
cluding a coconspirator's letter." The order was entered prior to defend-
ant's retrial and prior to a severance of defendant's and the alleged
coconspirator's cases." In United States v. Petz," the court held that it
would not decide on direct appeal whether defendant had knowingly
waived his right to independent counsel." The court reasoned that even
though the record came very close to satisfying the requirements to make
such a determination, the interest of justice would be served better by

85. 770 F.2d at 989-90 (citing 294 U.S. at 456-58).
86. 770 F.2d at 990-91.
87. 9 U.S.C. § 4 (1982).
88. 770 F.2d at 989.
89. Id. (quoting Chatham Shipping Co. v. Fertex S.S. Corp., 352 F.2d 291, 294 (2d Cir.

1965)) (citing Farr & Co. v. Cia. Intercontinental de Navegacion de Cuba, S.A., 243 F.2d
342, 344-45 (2d Cir. 1957)).

90. 758 F.2d 559 (11th Cir. 1985).
91. d. at 560.
92. 773 F.2d 1158 (11th Cir. 1985).
93. Id. at 1165.
94. 764 F.2d 1535 (11th Cir. 1985).
95. 18 U.S.C. § 3731 (1982).
96. 764 F.2d at 1538-39 (citing 18 U.S.C. § 3731 (1982)).
97. 764 F.2d at 1539.
98. 764 F.2d 1390 (11th Cir. 1985).
99. Id. at 1394.
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resolving the waiver issue in a collateral proceeding rather than by simply
reversing defendant's conviction. 0

II. CROSS-APPEALS

In Greenwood Utilities Commission v. Hodel,10 1 the court held that a
federal agency was entitled to argue on appeal whether a decision regard-
ing allocation of electrical power was reviewable, even though defendants
had not filed a notice of cross-appeal. 0 2 The court reasoned that an ap-
pellate court may affirm the decision for any reason that is supported by
law, without the need for a cross-appeal, and that nonreviewability of an
administrative action would be grounds for affirming the district court's
denial of relief to plaintiff.1 0 3

III. FORMALITIES OF APPEAL

A. Form of Appellate Pleadings

In Stallworth v. Shuler,'" the court held that a timely appeal bond
containing adequate recitals will be treated as a notice of appeal."1" In
order to reach this issue, the appellate court had to determine that an
earlier, formal notice of appeal was not timely under rule 4(a)(4) of the
Federal Rules of Appellate Procedure,'" an issue discussed in part IV(C)
of this Article.

B. Record on Appeal

In Borden, Inc. v. Florida East Coast Railway,107 the court affirmed the
grant of a motion for leave to amend a complaint because the defendant-
appellants failed to include in the record on appeal all evidence the trial
court had before it when ruling on that motion, as required by rule
10(b)(2) of the Federal Rules of Appellate Procedure.'" The court held in
Deakle v. John E. Graham & Sons'0 9 that since defendant had failed to
perfect the record at trial by showing the amount of taxes an injured
plaintiff would have paid from projected salary installments, defendant

100. Id.
101. 764 F.2d 1459 (11th Cir. 1985).
102. d. at 1465.
103. Id.
104. 758 F.2d 1409 (11th Cir. 1985).
105. Id. at 1410-11.
106. FED R. App. P. 4(a)(4).
107. 772 F.2d 750 (11th Cir. 1985).
108. Id. at 758 (discussing FaD. R Aip. P. 10(b)(2)).
109. 756 F.2d 821 (11th Cir. 1985).
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could not complain on appeal of any error in a jury instruction on this
point."' In United States v. Bergouignan,"' a Speedy Trial Act"' case,
the court remanded to give the government an opportunity to adduce evi-
dence that a subsequent complaint or indictment was timely because suf-
ficient excludable time had elapsed under an earlier criminal
complaint.

'1 3

The government did not fare so well in attempting to repair its record
in a civil case involving a question of treaty interpretation. In Harris v.
United States,'1 4 a taxpayer filed a refund claim based on provisions of
the Panama Canal Treaty, 115 which the government objected to based on
its interpretation of the treaty."' In support of its case, the government
relied in its opening brief on material that, the taxpayer claimed, had no
foundation in the record. The government's response was to file extra-
record evidence in the form of a diplomatic note from the government of
Panama.

117

The appellate court held that the taxpayer's motion to strike portions
of the opening brief and to deny leave to supplement the record would be
granted.118 Although the court refused to consider what it described as
"self-serving evidence outside the record, for which additional explana-
tion is required,"'1 the decision was based primarily on the rule that an
appellate court, in reviewing a grant of summary judgment, will address
only matters presented to the trial court.1 2 0 The court noted, however,
that it has inherent equitable powers in an appropriate case to supple-
ment the appellate record.1 2'

C. Failure to Prosecute Appeal

In Abood v. Block,' 2 ' the court held that the failure to order a tran-
script and make it a part of the record on appeal and the failure to file
and serve a statement of issues on appeal required dismissal of the ap-

110. Id. at 830-31.
111. 764 F.2d 1503 (11th Cir. 1985).
112. 18 U.S.C. § 3161(d)(1) (1982).
113. 764 F.2d at 1507.
114. 768 F.2d 1240 (11th Cir. 1985).
115. Panama Canal Treaty, Sept. 7, 1977, United States-Panama, - U.S.T. -,

T.I.A.S. No. 10,030; see 22 U.S.C.A. §§ 3601-3871 (West Supp. 1985).
116. 768 F.2d at 1240-41.
117. Id. at 1242.
118. Id.
119. Id.
120. Id.
121. Id. (citing Dickerson v. Alabama, 667 F.2d 1364, 1367 (11th Cir. 1982)).
122. 752 F.2d 548 (11th Cir. 1985).
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peal. 2 3 The court held in United States v. Kelly,1 24 that a motion for
substitution of counsel filed shortly before oral argument was untimely,
and would be denied, when the grounds for the motion and substitution
of counsel were known well before oral argument was scheduled. 2 ' The
court further noted that any claims regarding ineffective assistance of
counsel in this criminal proceeding should be addressed in a collateral
proceeding.3

IV. TIME FOR APPEAL

A. Generally

In Kleiner v. First National- Bank,12 7 the court held that an appeal
filed shortly after the imposition of sanctions against the attorneys for the
parties was timely when a final judgment was later entered.128 The attor-
neys filed a protective appeal after the entry of sanctions, which the ap-
pellate court consolidated with a later appeal, holding that "the rule in
this circuit [is] that a premature appeal can be reviewed if a subsequent
judgment of the district court effectively terminates the litigation.''2

In Wright. v. Deyton,"'0 a prisoner's civil rights action, the court re-
manded an appeal for determination of whether appellant had good cause
for filing an untimely notice of appeal.13 ' A final judgment was entered on
December 3, 1982. A notice of appeal should have been filed by January
3, 1983 and a motion to extend the time for appeal by February 2, 1983.
Appellant wrote a letter to the district court, dated January 27, 1983, and
postmarked January 29, 1983, which the district court treated as a motion
to extend. 32

The appellate court held that appellant should be given the opportu-
nity to show that the untimeliness of the notice should be excused be-
cause his extension letter was posted in sufficient time and would have
met the deadline had the mail followed its ordinary course.'" The court
held that whether good cause existed would depend on the following two
factors: First, whether the premalling delay was explained by 'excusable

123. Id. at 549-50.
124. 749 F.2d 1541 (11th Cir. 1985).
125. Id. at 1552.
126. Id.
127. 751 F.2d 1193 (11th Cir. 1985).
128. Id. at 1199 n.13.
129. Id. (citing Jetco Elec. Indus. v. Gardiner, 473 F.2d 1228, 1231 (5th Cir. 1973)).
130. 757 F.2d 1253 (11th Cir. 1985).
131. Id. at 1256.
132. Id. at 1254.
133. Id. at 1256.
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neglect' or 'good cause;' second, whether, based on the mailing date, the
district court clerk would have received the letter by the deadline in the
ordinary course of events. '3

B. Post-Trial Motions

In Rivers v. Washington County Board of Education, 3 the court, for
the purposes of appellate rule 4(a)(4),"* classified a post-trial motion ac-
cording to the time that the motion was filed.13 Defendants filed a notice
of appeal from an August 31, 1984 judgment awarding back pay in favor
of one of two plaintiffs. After the notice was filed, appellants filed a mo-
tion to amend judgment, which the district court granted on October 12,
1984, and which finally disposed of all claims in the litigation. Appellants
did not file a new notice of appeal after the motion to amend judgment
was granted.

3 8

In addressing the timeliness of the notice of appeal, the appellate court
held that the motion to amend judgment could not have been filed pursu-
ant to Federal Rule of Civil Procedure 59(e),139 "since that rule provides
that a motion to alter or amend the judgment shall be served not later
than 10 days after entry of the judgment. '" 0 The court, therefore, con-
strued the motion to amend as brought pursuant to rule 60(a)' and held
that the notice of appeal was timely under appellate rule 4(a)(4).1' 2

The discussion in Rivers of appellate rule 4(a)(4) and civil procedure
rules 59(e) and 60(a) is a salutary development because the appellate
court relied on the timing of the posttrial motion in determining whether
it arose under rule 59(e) or rule 60(a). This type of analysis is more likely
to foster certainty in determining when to file a notice of appeal than the
analysis in the following cases that classify these motions as substantive
or procedural according to their nature.

In Stallworth v. Shuler,"3 the court entered a final judgment on June
13, 1984." Defendants filed a timely motion for new trial or to vacate or
amend on an unspecified date, and plaintiff filed a cross-motion for re-
hearing on June 25, 1984. On July 16, 1984, while plaintiff's cross-motion

134. Id. at 1255-56.
135. 770 F.2d 1010 (11th Cir. 1985).
136, FED. R. App. P. 4(a)(4).
137. 770 F.2d at 1011-12.
138. Id. at 1011.
139. Id. (citing FED. R. Crv. P. 59(e)).
140. 770 F.2d at 1011.
141. Id. (citing FED. RQ Cv. P. 60(a)).
142. 770 F.2d at 1012.
143. 758 F.2d 1409 (11th Cir. 1986).
144. Id. at 1410.
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was pending, defendants withdrew their motion and filed a notice of
appeal.

1'4

The appellate court interpreted plaintiff's cross-motion as a rule
59(e)' 4

1 motion, despite the fact that it was filed twelve days after the
final judgment was entered. 1 7 There was no apparent reason for this de-
termination: first, nothing in rule 59(e) or appellate rule 4(a)(4) suggests
that a posttrial cross-motion filed more than ten days after entry of the
final judgment should be treated as resetting the time for appeal; second,
under the rule followed in the Eleventh Circuit,' 48 plaintiff was entitled to
raise a substantive challenge to the final judgment under rule 60(b). Had
plaintiff's motion been treated as arising under rule 60(b), as it appar-
ently should have been, it would not have reset the time for appeal,' 4

9

and the notice of appeal filed on July 16, 1984, would have been timely.
It is submitted that the court in Stallworth's use of the substantive or

procedural nature of the motion to determine its effect under appellate
rule 4(a)(4), rather than use of the more easily identifiable factor of the
timing of the motion, as contemplated by appellate rule 4(a)(4) and re-
lated provisions of the Federal Rules of Civil Procedure, is not the best
rule. The use of the timing of the posttrial motion as the primary if not
sole factor in determining its resetting effect under appellate rule 4(a)(4)
would provide both the court and attorneys with a clearer and more cer-
tain guide for determining when a notice of appeal should be filed.

The court in Vermandel v. Gray'6" addressed the finality of an order
directing that a garnishee pay into court the full amount of its holdings
on behalf of the judgment debtor."1 A final judgment had been entered
against the judgment debtor on July 19, 1984, which the debtor did not
appeal. Plaintiffs obtained a writ of garnishment directed to a bank and
later condemned funds identified in the bank's answer.16 On September
14, 1984, the district court entered an order directing the bank to pay its
holdings into the court. On September 21, seven days after entry of the
order, the bank filed a motion for refund and an amendment to its origi-
nal answer, seeking to plead, as a set-off to the garnishment, funds owed
by the judgment debtor to the bank. The district court disallowed the
amended answer, denied the motion for refund, and denied other post-

145. Id.
146. FED. R. Civ. P. 59(e).
147. 758 F.2d at 1410 (citing FED. R. Civ. P. 59(e)).
148. See 6 J. MooRE, FEDERAL PRACTICE AND PRocEmuE 60.22[31 (2d ed. 1948 & Supp.

1984-1985).
149. FED. R. App. P. 4(a)(4).
150. 772 F.2d 738 (11th Cir. 1985).
151. Id. at 739.
152. Id.
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trial motions. The bank's notice of appeal was filed on November 13,
1984. 1

The appellate court held that the order entered on September 14, 1984,
was final and that the appeal was untimely because it was filed sixty days
thereafter."' Under rule 69(a) of the Federal Rules of Civil Procedure, 15

the law of Alabama determined the procedural aspects of execution in aid
of judgment. Alabama law provided that the judgment against the debtor
was conclusive as between the debtor and the garnishee because the
debtor had not appealed therefrom.'" Accordingly, the district court's
September 14 order against the bank left nothing remaining for
decision.157

The appellate court's holding that the appeal could only be taken from
"the subsequent ruling of the district court pursuant to Fed. R. Civ. P.
60(b)" Is implicitly suggests that the motion for refund was one to relieve
the bank from the final judgment on grounds of mistake."' The decision,
therefore, stands as a warning that not all motions filed within the ten-
day period after entry of a final judgment are rule 59 motions, and that
due caution should be exercised in identifying a posttrial motion as a rule
59 or rule 60 motion.

C. Criminal Cases

The court held in United States v. Curry " that the final judgment in
a criminal case refers to the sentence. 6' The court held, however, that a
premature notice of appeal filed after a guilty verdict but prior to sen-
tencing and the entry of judgment was effective to perfect the appeal as
of the date the sentence was entered.162

In United States v. Russo,"$ the court held that the time for appeal in
a criminal case is extended by a posttrial motion only if the posttrial mo-
tion, in this case under criminal rule 35,'" is filed within ten days of the
entry of judgment pursuant to appellate rule 4(b). The court held that
since the appeal was not filed until more than forty days after the date of

153. Id,
154. Id.
155. FED. R. Ctv. P. 69(a).
156. 772 F.2d at 739.
157. Id.
15. Id.
159. Id.; see FED. 1. Civ. P. 60(b).
160. 760 F.2d 1079 (11th Cir. 1985).
161. Id. at 1079.
162. Id. at 1080.
163. 760 F.2d 1229 (11th Cir. 1985).
164. Fw. R. CraM. P. 35.
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the original judgment of sentence, there was no reason to remand for a
finding of excusable neglect. 165

V. STANDARD OF REVIEW

In view of the large number of cases discussing the standard of review
to be applied to the wide variety of trial court determinations, only se-
lected decisions are discussed in this area. The court held in Walden v.
United States Steel Corp.'" that when a jury returns a general verdict in
a wrongful death action, the appellate court must determine that all theo-
ries were submitted properly to the jury in order to affirm; a new trial is
required if any issue was not submitted properly.167 The Eleventh Circuit
discussed avoiding this result by submitting special verdict forms in
Stewart & Stevenson Services, Inc. v. Pickard.'" The court noted that
submission of a special verdict form is within the discretion of the trial
court. 69

The rule in civil cases that denial of a motion for judgment notwith-
standing the verdict is limited to the 'any evidence' standard in the ab-
sence of a motion for directed verdict at the close of all evidence, dis-
cussed in Wilson v. Attaway,170 may be compared to the similar rule in
criminal cases, discussed in United States v. Tapia.171 The rule in Tapia
posits that a defendant's failure to renew a motion for judgment of ac-
quittal after presenting his own evidence is a waiver of the motion for
acquittal, and the evidence is reviewable only to determine whether a
conviction would result in a miscarriage of justice.17'

In Dothan Coca-Cola Bottling Co. v. United States,17
3 a majority of the

panel held that a district court decision on an exclusively documentary
record would be reviewed under the clearly erroneous standard in the in-
terest of finality, stability of judgments, and judicial economy. 7 ' To the
contrary is the decision in Sherry Manufacturing Co. v. Towel King,
Inc., 75a copyright action raising the issue of originality, in which the
court held that the rationale for applying the clearly erroneous standard
disappears when the appellate court can review for itself the same tangi-

165. 760 F.2d at 1230.
166. 759 F.2d 834 (11th Cir. 1985).
167. Id. at 838.
168. 749 F.2d 635 (11th Cir. 1984) (not noted in last year's survey).
169. Id. at 643.
170. 757- F.2d 1227 (11th Cir. 1985).
171. 761 F.2d 1488 (11th Cir. 1985).
172. Id. at 1491-92.
173. 745 F.2d 1400 (11th Cir. 1984) (not noted in last year's survey).
174. Id. at 1403-04.
175. 753 F.2d 1565 (11th Cir. 1985).
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ble exhibits considered by the trial court. " The decision in Dothan
Coca-Cola prompted a dissent from Judge Johnson, who pointed out two
conflicting lines of precedent in the Eleventh Circuit concerning the stan-
dard of review of a decision based solely on written evidence.171

VI. PRECLUSION DOCTRINES

A. Panel Decision

The court noted in Druid Hills Civic Association v. Federal Highway
Administration 8 that it will follow a decision by the former Fifth Circuit
even if it disagrees with that decision.179 In Flowers v. United States,160
the court again stated the general rule that under the principle of stare
decisis a panel may not disregard binding precedent absent an interven-
ing Supreme Court or an en banc circuit court decision.181

B. Grounds of Affirmance or Reversal

In United States v. Hilliard,"s ' the court held that a federal criminal
defendant ordinarily must raise ineffective assistance of counsel claims on
habeas corpus rather than on direct appeal, as there is no opportunity on
direct appeal to develop a factual record.163 In several cases the court ad-
dressed whether and when it will review an issue raised for the first time
on appeal. In United States v. Southern Fabricating Co.,1' the court
held that although generally it will not consider a legal issue or theory
raised for the first time on appeal, the court does have the discretion to
consider a pure issue of law when a refusal to do so would result in a
miscarriage of justice."'0 Finding that an issue raised for the first time on
appeal by the United States resulted in 'plain error,' the court considered
the issue and reversed and remanded.'" In Qlster v. Commissioner,'" the
court held that such special circumstances were absent and refused to
consider a new issue.'"

176. Id. at 1569 n.6.
177. 745 F.2d at 1404 n.1 (Johnson, J., dissenting).
178. 772 F.2d 700 (11th Cir. 1985).
179. Id. at 715-16, 716 n.19.
180. 764 F.2d 759 (11th Cir. 1985).
181. Id. at 761.
182. 752 F.2d 578 (11th Cir. 1985).
183. Id. at 580.
184. 764 F.2d 780 (11th Cir. 1985).
185. Id. at 781.
186. Id. at 782-83.
187. 751 F.2d 1168 (11th Cir. 1985).
188. Id. at 1172-73.
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In Steelmet, Inc. v. Caribe Towing Corp.,1" the court held that it
would not consider an issue raised for the first time on appeal that con-
cerned development of factual issues.'" Also, in Lee v. Celotex Corp.,""
the court held that it will not consider a legal issue without findings of
fact necessary to presentation of that issue for appellate review.? 2

In Harris v. United States,'" the court held that in reviewing a grant
of summary judgment it will review only matters presented to the trial
court.'" The court held in Gibson v. Heckler' that it would not address
factual issues in an appeal from an administrative proceeding under the
Social Security Act, but would remand to the district court with instruc-
tions to remand to the agency for appropriate fact finding.1 96

In Joshi v. Florida State University Health Center,"97 the court held
that remand for fact finding was unnecessary when nothing in the record
was present from which the court could conclude that the male applicant
offered the position was better qualified than the female applicant. 98 In
Property Management & Investments, Inc. v. Lewis,'" the court held
that it would not reverse the district court's failure to give notice of the
conversion of a motion to dismiss to one for summary judgment because
all parties were aware that the court was doing so and had submitted all
documents that they would have submitted had notice been provided .2

Accordingly, the court held that any failure of notice was harmless
error.

o2 0

C. Law of the Case

In Joshi v. Florida State University Health Center,202 the court held
that the district court's finding in the first trial of the Title VII case,
namely, that job offers were made to four male physicians, was the law of
the case for purpose of remand proceedings.20' The court rejected two ex-
ceptions to the law of the case doctrine proffered by the employee. First,

189. 747 F.2d 689 (11th Cir. 1984) (not noted in last year's survey).
190. Id. at 696.
191. 764 F.2d 1489 (11th Cir. 1985).
192. Id. at 1492-93.
193. 768 F.2d 1240 (11th Cir. 1985).
194. Id. at 1246.
195. 762 F.2d 1516 (11th Cir.), cert. denied, 106 S. Ct. 347 (1985).
196. Id. at 1521-22.
197. 763 F.2d 1227 (11th Cir. 1985).
198. Id. at 1236.
199. 752 F.2d 599 (11th Cir. 1985).
200. Id. at 605.
201. Id. at 605-07.
202. 763 F.2d 1227 (11th Cir.), cert. denied, 106 S. Ct. 347 (1985).
203. Id. at 1232.
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the court held that application of the law of the case was not precluded
by substantially different evidence at the second trial when this evidence
consisted of evidence previously considered, information obtained by the
employer after it decided not to consider plaintiff for the position, or in-
formation not in evidence but presented on proffer only.'10 Second, the
court held that the intervening decisions of Texas Department of Com-
munity Affairs v. Burdine2

0 and Pullman-Standard v. Swint,2" which
overruled certain precedents in the former Fifth Circuit governing the
standard of review in Title VII actions, were not applicable because the
employer had pointed to no disparity between the standard applied in
Pullman-Standard and those applied at the first trial. 07

In Bracewell v. Nicholson Air Services, Inc.,'" the court held that,
under the law of the case doctrine, a district court was bound by the nec-
essary implications of the previous appellate decision, as well as its ex-
press holding. 20 The court in United States v. Dean2'0 held that when a
previous petition for writ of mandamus was denied summarily, the sum-
mary denial did not establish the law of the case or prevent a decision on
the merits of the new petition. 1 The court characterized the prior dis-
missal as a result of "the special limitations inherent in the writ.' 1 2

In Piambino v. Bailey,313 the court addressed the 'mandate rule' as be-
ing a specific application of the law of the case doctrine."' The court
noted the following three exceptions to the rule: The presentation of
new evidence; an intervening change in controlling law that dictates a dif-
ferent result; or clear error in the appellate decision that, if implemented,
would work a manifest injustice. The appellate court further noted that
the law of the case doctrine is not an 'inexorable command,' but a rule of
practice designed to terminate litigation, prevent panel shopping, and se-
cure obedience of district courts to appellate decisions."15

D. Res Judicata/Collateral Estoppel

In Hercules Carriers, Inc. v. Claimant State of Florida, Department of

204. Id.
205. 450 U.S. 248 (1981).
206. 456 U.S. 273 (1982).
207. 763 F.2d at 1232-33.
208. 748 F.2d 1499 (11th Cir. 1984) (not noted in last year's survey).
209. Id. at 1504.
210. 752 F.2d 535 (11th Cir. 1985).
211. Id. at 541-42.
212. Id. at 542.
213. 757 F.2d 1112 (11th Cir. 1985).
214. Id. at 1120.
215. Id.
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Transportation,"16 the court held that the doctrine of nonmutual collat-
eral estoppel would not be applied against a state government for the
same reasons that the doctrine is not applied against the federal govern-
ment. 17 The court further held that collateral estoppel would not be ap-
plied in the federal proceedings to give binding effect to findings in state
administrative proceedings because the issues in the two proceedings
were substantially distinct.216

The court held in Cotton States Mutual Insurance Co. v. Anderson19

that a claim of collateral estoppel is not waived for failure to raise it at
the trial court when the parties had filed their briefs prior to the state
court decision on which the claim of collateral estoppel was based. 2 0 Also,
the court held in Gorin v. Osborne"21 that a prior state court's aflirmance
of a state administrative ruling was entitled to res judicata and collateral
estoppel effect in a section 1983" action for violation of federal civil
rights, notwithstanding the limited standard of review by the state
court."2 The state court limited its review to a determination of whether
there was 'any evidence' to support the administrative findings of fact.22

In Scott v. Clark,' the court held that under the res judicata doctrine,
a federal prisoner was not entitled to relitigate, in a second habeas pro-
ceeding, an issue that had been litigated in a prior habeas petition.2' The
prisoner had filed his petition to challenge the refusal of the United
States Parole Commission to withdraw a parole violator detainer. 27

E. Choice of Law

In Provau v. State Farm Mutual Automobile Insurance Co.,"' the
court held that absent a decision by a state supreme court on a question
of state law, a federal court applying state law is bound to follow a deci-
sion of the state's intermediate appellate courts, absent some persuasive
authority indicating that the state supreme court would decide the issue
differently."' This was true even if the federal court did not agree with

216. 768 F.2d 1558 (11th Cir. 1985).
217. Id. at 1578-79.
218. Id. at 1581.
219. 749 F.2d 663 (11th Cir. 1984) (not noted in last year's survey).
220. Id. at 665-66.
221. 756 F.2d 834 (11th Cir. 1985).
222. Id. at 837 (citing 42 U.S.C. § 1983 (1982)).
223. 756 F.2d at 837.
224. Id. at 835.
225. 761 F.2d 1524 (11th Cir. 1985).
226. Id. at 1526.
227. Id. at 1525.
228. 772 F.2d 817 (11th Cir. 1985).
229. Id. at 820.
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the intermediate state court's reasoning or the outcome required.23 0

To the same effect is Holton v. Newsome,2
3
1 in which the court stated

that a federal court is bound by state court interpretations except in 'ex-
treme circumstances.""23 In Holton, the court held that in a federal habeas
proceeding, petitioner had offered 'no compelling reason' to disturb the
state court's habeas determination, that a suppression motion was un-
timely filed in the criminal trial proceedings.23 3

The court held in Pesaplastic, C.A. v. Cincinnati Milacron Co.'3 that
in a diversity case, the federal court was bound by state rules of personal
jurisdiction, so long as those rules did not exceed the limitations imposed
by the due process clause.38

F. Advice upon Remand

In United States v. Handley,'" the court held that it would not deter-
mine in advance of a trial upon remand whether depositions taken in a
civil rights action in a manner not in conformity with rule 15 of the Fed-
eral Rules of Criminal Procedure"37 would constitute a per se violation of
defendants' right to confrontation." The court accordingly deferred the
initial ruling on this issue to the district court.2

-
9

G. Waiver

The court held in G.M. Brod & Co. v. United States Home Corp."20

that a plaintiff could not appeal or cross-appeal from a remittitur that
has been accepted." 1 In Stallworth v. Schuler,"4 however, the court held
that when only the amount of attorneys' fees and not plaintiff's entitle-
ment to fees was covered by a consent judgment, an appeal was not pre-
cluded on the issue of entitlement."'

230. Id.
231. 750 F.2d 1513 (11th Cir. 1985).
232. Id. at 1516.
233. Id.
234. 750 F.2d 1516 (11th Cir. 1985).
235. Id. at 1521.
236. 763 F.2d 1401 (11th Cir.), application for stay denied, 106 S. Ct. 243 (1985).
237. FED. R. CRiM. P. 15.
238. 763 F.2d at 1406.
239. Id.
240. 759 F.2d 1526 (11th Cir. 1985).
241. Id. at 1541-42.
242. 758 F.2d 1409 (11th Cir. 1985).
243. Id. at 1411.
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H. Miscellaneous

In United States v. Fuentes-Jimenez,'" the court held that because of
the failure to appeal from one of two convictions, when defendant had
received concurrent sentences, the appellate court would not consider the
validity of the challenged conviction."'5 Under the concurrent sentence
doctrine, the court held that it need not consider the challenged convic-
tion because there was no significant likelihood that defendant would suf-
fer adverse collateral consequences. The appellate court found that af-
firmance of the second conviction would not affect defendant's eligibility
for parole or increase his offense severity rating. 46

VII. ATTORNEYS FEES AND COSTS

In Bank South Leasing, Inc. v. Williams,247 the court held that a judg-
ment was not final when a claim for attorneys' fees was an integral part of
the merits of the case."' Plaintiff was entitled to attorneys' fees under its
lease agreement and sought them in the complaint, so the court con-
cluded that the contract made attorneys' fees a part of the compensation
for injuries suffered upon default. Since the fees were, therefore, an inte-
gral part of the merits, the judgment was not final and could not be
appealed.

4 '

VIII. MNSCELLANEOUS

A. Decisions

In Wilson v. American Motors Corp.,"" the court held that the denial
of the common law right of access to civil court proceedings is reviewable
for an abuse of discretion."1' In Wilson, the parties settled a wrongful
death action against a jeep manufacturer; the district court record was
sealed as part of that settlement. Prior to the settlement agreement, how-
ever, the case actually had gone to trial. The trial was an open public
proceeding in which plaintiff's claims were at least partially considered by
the jury, and a transcript was part of the public record. 6 A plaintiff, in

244. 750 F.2d 1495 (11th Cir. 1985).
245. Id. at 1497.
246. Id.
247. 769 F.2d 1497 (11th Cir. 1985).
248. Id. at 1499-1500.
249. Id. at 1500.
250. 759 F.2d 1568 (11th Cir. 1985).
251. Id. at 1570.
252. Id. at 1569.

1228 [Vol. 37



APPELLATE PRACTICE

another wrongful death action against the jeep manufacturer in a Califor-
nia court, requested that the records in the Georgia action be unsealed.
The district court denied this release, and the movant appealed.15 3

Although applying an abuse of discretion standard, the appellate court
noted that, absent exceptional circumstances, trials in civil cases are pub-
lic proceedings." The focus of inquiry concerning the rights of the public
to an open judicial record are a check on the integrity of the court system.
The court held that trial records can be sealed only if this is necessitated
by a 'compelling governmental interest' and the order sealing the records
is 'narrowly tailored' to that interest. "' The court held that harm to a
corporation's reputation is insufficient to satisfy this rule.'"

Finally, in United States v. Giancola,"7 the court held that an appeal
for post-conviction relief under the Bail Reform Act must raise a substan-
tial question of law or fact that is likely to result in reversal.'" In so
ruling, the court followed the Third Circuit decision in United States v.
Miller'" on this point."'

B. Amendments to Federal Rules

Amendments to the Federal Rules of Appellate Procedure have been
transmitted to Congress, to take effect on July 1, 1986. New rules 3.1 and
5.1261 prescribe the procedure for appeal of judgments entered by magis-
trates under 28 U.S.C. § 636.'" An appeal from a magistrate's judgment
is taken to the court of appeals unless the parties consent to an appeal to
the district court.'23 In the latter case, any party desiring a further appeal
to the court of appeals must proceed by petition for leave to appeal,
within the time prescribed by appellate rule 4(a) for a notice of appeal.'"

This procedure is similar to that provided for interlocutory appeal of a

253. Id. at 1569 n.l.
254. Id. at 1570.
255. Id. at 1571.
256. Id. at 1570-71. The court's decision in Wilson may profitably be compared with

Publicker Indus. v. Cohen, 733 F.2d 1059 (3d Cir. 1984). The court in Cohen's formulation
of an 'important' governmental interest seems to be equivalent to the court in Wilson's
'compelling' governmental interest test, given the court's citation in Cohen of Globe News-
paper Co. v. Superior Court, 457 U.S. 596, 606-07 (1982) and Brown & Williamson Tobacco
Corp. v. FTC, 710 F.2d 1165, 1179 (6th Cir. 1983).

257. 754 F.2d 898 (lth Cir. 1985).
258. Id. at 900-01.
259. 753 F.2d 19 (3d Cir. 1985).
260. 754 F.2d at 900-01 (citing Miller, 753 F.2d at 23-24).
261. 54 U.S.L.W. 4281,4281-82 (Mar. 18, 1986) (to be codified at FED. R. AP'. P. 3.1, 5.1).
262. 28 U.S.C. § 636 (1982).
263. 54 U.S.L.W. at 4281 (to be codified at FED. R. App. P. 3.1).
264. 54 U.S.L.W. at 4281 (to be codified at FED. R. App. P. 5.1(a)).
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certified question under appellate rule 5, but the timetable is that of an
ordinary appeal. Although a notice of appeal need not be filed, the appel-
lant must within ten days after the petition is granted pay fees to the
district court clerk and file any required cost bond." 5 Any answer in op-
position to the petition or cross-petition must be filed within fourteen
days after service of the petition.2"

In other proposed amendments to the appellate rules, new appellate
rule 16.1 generalizes a provision of many circuits' local rules, that in Na-
tional Labor Relations Board (NLRB) proceedings, the party or parties
adverse to the NLRB proceeds first on briefing and at oral. argument. 26

Appellate rule 28(c) has been amended to prescribe the necessary con-
tents of a reply brief.2" Appellate rule 30(b), regarding the appendix to
briefs, has a sentence added to it which provides: "Each circuit shall
provide by local rule for the imposition of sanctions against attorneys who
unreasonably and vexatiously increase the cost of litigation through the
inclusion of unnecessary material in the appendix."'

The appellate rules, finally, have been amended to eradicate the mascu-
line pronouns, he, his, and him, which have been replaced with gender-
neutral pronouns or repetition of the antecedent nouns. In accomplishing
this salutary task, the drafters have introduced an ambiguity in the provi-
sion for designation of the contents of a deferred appendix in appellate
rule 30(c), which now provides that "[iJf the preparation and filing of the
appendix is thus deferred, . . . the designations . . . shall be made by
each party at the time each brief is served . . . . ,, Presumably, the
drafters intended that the designations be made by "each party at the
time that party's brief is served." It is to be hoped that more care will be
taken to avoid such problems if the Federal Rules of Civil Procedure are
rendered gender-neutral, as those provisions are more hotly litigated, and
the drafting of the 1983 amendments to civil rule 4'M has produced ample
problems for attorneys and the courts.

Amendments to rule 6(a) of the Federal Rules of Civil Procedure,
which were effective August 1, 1985, lengthen from "less than seven" days
to "less than eleven" days the period for which intermediate Saturdays,
Sundays and legal holidays are excluded in computing the time under the
Federal Rules of Civil Procedure to file pleadings and other documents.27 2

265. 54 U.S.L.W. at 4282 (to be codified at FED. R. App. P. 5.1(d)).
266. 54 U.S.L.W. at 4281 (to be codified at FED. R App. P. 5.1(b)).
267. 54 U.S.L.W. at 4283 (to be codified at FED. R Arp. P. 15.1)).
268. 54 U.S.L.W. at 4284 (to be codified at FED. R App. P. 28(c)).
269. 54 U.S.L.W. at 4285 (to be codified at Fm. R. App. P. 30(b)).
270. 54 U.S.L.W. at 4285 (to be codified at FED. R. App. P. 30(c)).
271. Act of Jan. 12, 1983, Pub. L. No. 97-462, § 2, 96 Stat. 2527 (1983).
272. FED. R. Cirv. P. 6(a).
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This amendment lengthens the period during which motions may be filed
under rule 5927" and other similar rules that would reset the time for ap-
peal under appellate rule 4(a), 4 as discussed above in part IV(B) of this
article.1

7" Appellate practitioners will note, however, that the similar pro-
vision in appellate rule 26(a) remains "less than seven" days,2"1 so the
ten-day periods for filing a notice of appeal in a criminal case under ap-
pellate rule 4(b),2

7 for filing a petition for permission to appeal a certified
order under appellate rule 5(a),2 78 and for paying the fees and filing a cost
bond in an appeal by allowance under the Bankruptcy Act under appel-
late rule 6(d),2'" and other ten-day provisions, will remain ten calendar-
day periods, as they are not affected by this amendment.

273. FED. R. Civ. P. 59.
274. FED. R App. P. 4(a).
275. See supra part IV(B).
276. FED. R. App. P. 26(a).
277. FED. R ApP. P. 4(b).
278. FED. R. App. P. 5(a).
279. FED. R. App. P. 6(d).
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