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I. INTRODUCTION

The topic of Admiralty was last surveyed in the 1984 summer edition of
this Review.' This Survey covers the period from January 1, 1984 to De-
cember 31, 1985. Given the large number of decisions entered by the
Eleventh Circuit during this lengthy survey period, the authors have not
attempted to include all opinions that touch on admiralty and maritime
practice but, instead, have attempted to focus this Survey on significant
decisions that reflect the evolution of maritime law over the last two years
in certain specific categories. For example, the Survey begins with a re-
view of harbor workers' claims and the Eleventh Circuit's continuing ef-
forts to apply the standards summarized by the Supreme Court in
Scindia Steam Navigation Co. v. De Los Santos.s Section III of the Sur-
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vey then turns to the area of damages and discusses a number of issues
that are still unsettled in the wake of the Supreme Court's decision in
United States v. Reliable Transfer Co. 3 In that case, the Court overruled
the traditional admiralty rule of divided damages and held that the allo-
cation of liability for damages in admiralty cases should be in proportion
to the relative fault of the parties.4

The next Survey section presents cases construing the Carriage of
Goods by Sea Act.5 Section V reviews cases dealing with maritime liens
and attachments. It specifically discusses the Eleventh Circuit's discus-
sion in Schiffahartsgesellschaft [sic) Leonhardt & Co. v. A. Bottacchi
S.A. De Navegacion,6 which considers the due process ramifications of
maritime attachment procedures at length. More general issues of juris-
diction and procedure are discussed in section VI of the Survey. Finally, a
miscellaneous category has been included to allow for a brief review of
decisions that are of significance to the practitioner but that do not fall
conveniently into any of the major areas scrutinized in the other divisions
of this admiralty survey.

II. HARBOR WORKER CLAIMS

In this survey period, the Eleventh Circuit continued grappling with
the standards enunciated by the Supreme Court in Scindia Steam Navi-
gation Co. The Eleventh Circuit's analysis of Scindia in Hunter v. Rear-
don Smith Lines, Ltd.7 was examined thoroughly in the last admiralty
survey.' In Spence v. Mariehamns RIS,9 the Eleventh Circuit, relying
upon Hunter, analyzed an appeal from a jury verdict in the United States
District Court for the Southern District of Florida. The verdict was in
favor of the administratrix of the estate of a longshoreman whose foot
was crushed against the floor of a ship's hold when a roll of newsprint
weighing approximately 1,700 pounds rolled off a horizontally stored tier
of rolls placed above two vertical tiers of rolls. The defendant-shipowners
appealed the district court's denial of their motion for judgment not with-
standing the verdict, asserting that the proof at trial was so in favor of
defendants that no reasonable jury could have arrived at a verdict for
plaintiff. The Eleventh Circuit reviewed the evidence and noted that two

3. 421 U.S. 397 (1975).
4. Id. at 397.
5. 46 U.S.C. §§ 1300-1315 (1982 & Supp. I 1983).
6. 773 F.2d 1528 (11th Cir. 1985).
7. 719 F.2d 1108 (11th Cir. 1983), cert. denied, 467 U.S. 1205 (1984).
8. Hartridge & Paul, supra note 1, at 1075-76.
9. 766 F.2d 1504 (llth Cir. 1985).
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standards have been developed by the court for shipowner negligence."0

Quoting Hunter, the court in Spence said that at the outset of cargo op-
erations, the shipowner's duty

extends at least to exercising ordinary care under the circumstances to
have the ship and its equipment in such condition that an expert and
experienced stevedore will be able by the exercise of reasonable care to
carry on its cargo operations with reasonable safety to persons and prop-
erty, and to warning the stevedore of any hazards on the ship or with
respect to its equipment that are known to the vessel or should be known
to it in the exercise of reasonable care, that would likely be encountered
by the stevedore and would not be obvious to or anticipated by him if
reasonably competent in the performance of his work."

Reviewing the facts under this standard, the court noted that plaintiff
had introduced no evidence that the storage of paper in the hold affected
the ability of an expert stevedore to discharge the cargo with reasonable
safety, and referred to the fact that the vessel in question had been dis-
charged safely of similarly loaded newsprint many times.'2 The court also
said that the uncontradicted evidence presented at trial disclosed that the
stevedore and longshoremen knew of the danger imposed by the vertical
tier of newsprint if loosened or unchocked.'8 It also appeared from the
evidence that the stevedore repeatedly directed that precautions be taken
against just the sort of accident that befell Mr. Spence." In light of these
facts, the court concluded that no reasonable jury could have concluded
that the owners were liable because of the condition of the vessel at the
onset of cargo operations.'

Turning to the second standard for shipowner negligence, the court in
Spence again referred to its previous decision in Hunter and said that
once the cargo unloading activities began, the shipowner's duties nar-
rowed considerably. The court observed that "[aibsent contract provision,
positive law or custom to the contrary, the crew is under no general duty
to supervise the stevedoring or inspect for dangerous conditions that de-
velop within the confines of the operations."' In Spence, plaintiff pro-
duced evidence at trial that the charter agreement constituted a special
contractual promise by the shipowners to the charterer that the crew
would take direct responsibility for supervising the discharge of cargo.' 7

10. Id. at 1506.
11. Id. at 1507 (quoting Scindia, 451 U.S. at 166-67).
12. 766 F.2d at 1507.
13. Id.
14. Id.
15. Id.
16. Id.
17. Id. The charter agreement stated in part "'Charterers to load, stow and discharge
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The court of appeals found that the plain language of the charter agree-
ment contained no suggestion of any such special contractual promise,
and further relied upon the Second Circuit Court of Appeals' decision in
Nichimen Co. v. M. V. Farland,18 which held that the standard language
sought to be relied upon by plaintiff simply made "plain the [captain's)
right to veto a plan that might imperil the seaworthiness of the vessel
[and was not meant) to impose on him a duty, as the owner's agent, to
supervise the charterer's stow.'" In reaching its decision, the court in
Spence also rejected plaintiff's attempt to come within the 'custom' ex-
ception to the general rule limiting the obligation of the crew to supervise
or inspect cargo operations, finding that the testimony relied upon by
plaintiff fell far short of suggesting that custom obligated the mate to
assure the safety of the longshoremen or inspect for dangers growing out
of their work.2

III. DAMAGES

A number of cases decided within the survey period examine the issues
raised by the Supreme Court's decision in United States v. Reliable
Transfer Co.'" in which the Court overruled the traditional admiralty rule
of divided damages and held that the allocation of liability for damages
should be in proportion to the relative fault of the parties." In Hercules,
Inc. v. Stevens Shipping Co.," the court discussed the relationship be-
tween certain principles of causation and the rule of proportional fault
established in Reliable Transfer.2" The case came before the court of ap-
peals from a judgment holding Stevens Shipping Co., the stevedoring firm
that loaded certain telephone poles on a barge that capsized in the Carib-
bean Sea, liable to Aetna Casualty and Surety Co., the cargo owner's sub-
rogated insurer, for thirty-five percent of the damages sustained by the
cargo owner plus prejudgment interest. 5 On appeal, Stevens Shipping
contended that, even assuming it negligently loaded and lashed the cargo,
the true cause of the capsize was not its negligence but rather the unsea-
worthiness of the barge and the failure of the barge owner and towage
company to correct problems with the barge after the captain notified

the cargo at their expense under the supervision of the Captain."' Id. (quoting the charter
agreement introduced at trial by plaintiff).

18. 462 F.2d 319 (2d Cir. 1972).
19. Id. at 332.
20. 766 F.2d at 1508.
21. 421 U.S. 397 (1975).
22. Id. at 397.
23. 765 F.2d 1069 (11th Cir. 1985).
24. Id. at 1075.
25. Id. at 1072-73.
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them of a severe list when the tug and tow arrived at Puerto Plata, Do-
minican Republic for refueling prior to the capsize. Stevens Shipping ar-
gued that whether viewed in terms of intervening negligence or last clear
chance, its negligence was 'too remote' to give rise to liability for the loss
of the cargo."

In reaching the issue raised by Stevens Shipping, the court broadly ob-
served that the doctrines of intervening cause and last clear chance, like
those of 'major-minor' and 'active-passive' negligence, operated in mari-
time collision cases to ameliorate the harsh effects of the so-called 'di-
vided damages' rule and that under the 'proportional fault system' man-
dated by Reliable Transfer, no justification now exists for applying the
doctrines of intervening negligence and last clear chance.2 7 The court con-
cluded that "[u]nless it can truly be said that one party's negligence did
not in any way contribute to the loss, complete apportionment between
the negligent parties, based on their respective degrees of fault, is the
proper method for calculating and awarding damages in maritime cases"'
and warned that "[tihe doctrines of intervening negligence and last clear
chance should not be used to circumvent this 'proportional fault'
concept."

29

While it may be true that maritime courts have been less ready than
shore courts to find that a subsequent wrongful act by one party breaks
the chain of causation connecting the accident with the prior negligence
of another party,30 the approach taken by the court in Hercules seems
extreme. There must be some standard under which the courts are to de-
termine whether it can be said that a party's negligence 'did not in any
way contribute to the loss.' The court's conclusion in Hercules does not
consider adequately the concept of proximate cause, which is, after all, a
means that courts use to distinguish acts that have some causal connec-
tion to a loss as a matter of fact, but which the law deems too remote to
support liability. The concepts of intervening negligence and even last
clear chance, while often misapplied, are devices that assist in this line
drawing. In Hercules, the court simply observed in a footnote that the
district court below had found that" '[tihe excessive load and its too high
center of gravity and the improper lashing contributed to the casu-
alty.' ,'3 The court of appeals saw no reason to disturb this factual find-

26. Id. at 1075.
27. Id.
28. Id.
29. Id.
30. In footnote 12 of its decision, the court in Hercules enumerated a number of authori-

ties to illustrate this trend including G. GILMORE & C. BLACK, THE LAW OF ADMIRALTY 494
(2d ed. 1975). See 765 F.2d at 1075 n.12.

31. 765 F.2d at 1075 n.h1 (quoting Hercules, Inc. v. Stevens Shipping Co., CV 277-36 at
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ing and found it dispositive of Stevens Shipping's argument that its negli-
gence was not a proximate cause of the capsize .3  While perhaps the
imposition of liability on Stevens Shipping Co. was justifiable under the
facts of the Hercules case, the Eleventh Circuit's total abandonment of
the concepts of intervening negligence and last clear chance leaves an an-
alytical gap that is bound to lead to confusion in future cases. A more
detailed discussion of the relationship between the doctrine of proximate
cause and the doctrine of intervening cause and last clear chance was
merited.

A case decided in the survey period, Miller Industries v. Caterpillar
Tractor Co.,33 illustrates the analytical problems that can result from an
abandonment of the concept of intervening cause in maritime cases. In
Miller Industries, the owner of a fishing vessel brought suit against Cat-
erpillar Tractor Company, the manufacturer of the vessel's engine, and
against the dealer who sold the engine to the vessel's builder. The owner
sued for delays and expense caused when the engine broke down. The
evidence showed that Caterpillar Tractor Company had warned its dealer
by letter of potential problems with the engine prior to the time that the
engine was delivered to the builder.3 ' The trial court found that Caterpil-
lar was forty percent at fault and its authorized dealer was sixty percent
at fault.3

5

On appeal, Caterpillar argued that it satisfied its duty to warn of the
defects in its product through the service letters that were sent to and
received by its dealer.3 The court of appeals found that Caterpillar did
not satisfy its duty to warn and "easily could have followed up its service
letter with further communication to ensure that the warning was re-
ceived and the dealer realized it was imperative that the defects be cor-
rected. 3 7 The court observed in a footnote, however, that it did not mean
to hold that Caterpillar had a duty to actually correct the problem, but
was concluding only that a service letter to a dealer was inadequate under
the facts of the case, considering the likelihood of the engine's failure and
the gravity of the harm it posed.3 1

Although it is true that the issue in Miller Industries was whether or
not Caterpillar was negligent in failing to warn of defects that it discov-
ered subsequent to manufacture, Caterpillar's contention could also be

14 (S.D. Ga. Nov. 22, 1983)).
32. 765 F.2d at 1075 n.11.
33. 733 F.2d 813 (11th Cir. 1984).
34. Id. at 815.
35. Id. at 816.
36. Id. at 821.
37. Id.
38. Id. at 821-22 n.14.
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viewed as turning on whether the negligence of the dealer in not repairing
the defects brought to its attention by Caterpillar intervened to absolve
Caterpillar of liability. The facts presented in Miller Industries just as
easily could have been analyzed under section 452 of the Restatement
(Second) of Torts, dealing with the failure of third persons to prevent
harm as supervening causation." It was clear under the facts in Miller
Industries that the dealer actually had notice of the defect and took no
steps to cure the problem. If the dealer had acted diligently, Caterpillar's
negligent manufacture of the engine would not have resulted in any harm.
Caterpillar, arguably, had a right to rely on the dealer to take some
action.

40

Perhaps the reluctance of the courts in maritime cases to cut off liabil-
ity under some theory of proximate cause can be explained in part as a
function of the distinction made by courts in admiralty between the con-
cepts of 'fault' and 'causation.' Under the Supreme Court's decision in
Reliable Transfer, "damage is to be allocated among the parties propor-
tionately to the comparative degree of their fault"1 and not in proportion
to mere causal contribution. This distinction was reviewed by the Elev-
enth Circuit within the survey period in Harbor Tug & Barge, Inc. v.

39. See RESTATEMENT (SECOND) OF TORTS § 452 (1964). It states:
Third Person's Failure to Prevent Harm
(1) Except as stated in subsection (2), the failure of a third person to act to pre-
vent harm to another threatened by the actor's negligent conduct is not a super-
seding cause of such harm.
(2) Where, because of lapse of time or otherwise, the duty to prevent harm to
another threatened by the actor's negligent conduct is found to have shifted from
the actor to a third person, the failure of the third person to prevent such harm is
a superseding cause.

Id.
40. Perhaps what the court was suggesting in footnote 14 to its decision in Miller Indus-

tries was that some representation was needed from the dealer that it would take care of the
problem before Caterpillar could be absolved from liability. Miller Industries, 733 F.2d at
821 n.14. If such a representation had been made, this case would be analogous to the first
example given in the Restatement (Second) of Torts of the sort of fact situations contem-
plated by section 452(2). That illustration is as follows:

A is one of a crew of workmen employed by a construction company to excavate a
trench in the public highway. One of A's duties, at the close of a day's work, is to
set out barriers and warning flares for the protection of travelers on the highway.
A forgets to do so before going home at the end of the day. When halfway home
he remembers, and returns to the scene, intending to make good his neglect.
There he meets B, the foreman of the company, who tells him to go on home,
promising that he, B, will look after the barriers and flares. A goes home. B in
turn forgets, and the trench is left without guard, lights, or warning. During the
night C, a traveler on the highway, drives into the trench and is injured. A is not
liable to C.

RESTATEMENT (SECOND) OF TORTS § 452 comment e, example 5 (1964).
41. 421 U.S. at 411.
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Belcher Towing Co.12 In Belcher Towing, a barge crashed into a concrete
bulkhead while attempting to dock in the port of Miami. The barge
owner sued the tug operator which in turn filed a third-party complaint
against the local pilot who planned and directed the docking operation.
The tug operator, Belcher, was found to be seventy-five percent negligent
and appealed. Belcher argued that the trial court erred in failing to divide
damages equally among the three parties because no fair measurement of
comparative fault was possible, and that apportioning damages on the ba-
sis of 'cause' as opposed to relative 'fault' was error.'"

In deciding the first issue raised by Belcher, the court cited the follow-
ing statement in Reliable Transfer:

An equal division of damages is a reasonably satisfactory result only
where each vessel's fault is approximately equal and each vessel thus as-
sumes a share of the collision damages in proportion to its share of the
blame or where comparative degrees of fault cannot be measured and
determined on a rough basis."

The court found sufficient evidence to sustain the implicit finding of the
district court and held that sufficient differences were present in the par-
ties' circumstances to allow a rough comparison of their relative
culpability.

4 5

In making its next argument, that the district court had apportioned
damages on the basis of cause contrary to the holding in Reliable Trans-
fer requiring that damages be allocated in proportion to fault, Belcher
relied primarily on the case of Gele v. Wilson,'4 a wrongful death action
in which the decedent was a passenger in a motorboat that was traveling
at an excessive rate of speed. In Gele, the fatal injury occurred when the
boat struck a dark flare pipe that defendant Chevron Oil Company had
failed to mark with a light or reflectors as required by Department of
Transportation regulations. The trial court found the operator of the boat
twenty percent at fault and Chevron liable for the remaining eighty per-
cent.47 On appeal, Chevron challenged the apportionment of damages.'8

In reaching its decision, the court in Gele said:
/

The violation of a safety provision designed to prevent collisions has
always been viewed harshly in admiralty. See The Pennsylvania, 86 U.S.
(19 Wall.) 125, 136, 22 L. Ed. 148 (1874)(imposing on one shown to have

42. 733 F.2d 823 (11th Cir. 1984).
43. Id. at 824-25.
44. Id. at 825 (citing Reliable Transfer, 421 U.S. at 411).
45. 733 F.2d at 825.
46. 616 F.2d 146 (5th Cir. 1980).
47. Id. at 147.
48. Id.
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violated such a rule the burden of proving that its fault 'could not have
been' one of the causes of the collision).

The respective transgressions of Herr (the boat operator] and Chevron
may have been equally responsible for the collision. Liability, however,
'is to be allocated among the parties proportionately to the degree of
their fault,' not according to the degree of causation ....
...Herr's fault lay solely in maintaining an immoderate speed; there is
no indication that he failed to keep a proper lookout or was otherwise
inattentive to his duties. In light of Chevron's unexcused dereliction of
an express statutory duty, we cannot say that the trial court's allocation
of fault in this case was clearly erroneous."'

In Belcher Towing, the court did not interpret Gele as requiring a trier
of fact to disregard all issues of causation and apportion on the basis of
abstract fault. Specifically, the court noted that "[flault which produces
liability must be a contributing or proximate cause of the collision."' 0 The
court concluded that despite the district court's use of language such as
'main cause' in reaching its conclusion, there was no departure from the
standards of apportionment set forth in Reliable Transfer.'

The court's discussion in Belcher Towing is significant because it recog-
nizes that fault in the abstract is not sufficient to maintain a finding of
liability, but instead, fault that produces liability must be a contributing
or proximate cause of harm. Hopefully the court did not intend its deci-
sion in Hercules to repudiate this recognition of the need for careful con-
sideration of issues of proximate causation in admiralty cases.

In Drake Towing Co. v. Meisner Marine Construction Co.,"2 the Elev-
enth Circuit considered the issue of the allocation of liability to certain
negligent parties that were absent from the litigation. Drake Towing
Company (Drake) argued on a cross appeal that the district court erred in
decreasing its recovery against the United States by the percentage of
liability attributed to Meisner Marine, a nonparty to the trial of the case.
Drake argued that the United States was properly liable for the full
amount of the damages less only the amount attributable to Drake's own
negligence.63

In reaching the decision challenged by Drake on appeal, the district
court relied upon Leger v. Drilling Well Control, Inc." The Eleventh Cir-
cuit said that the rule of Leger is:

[i]f a plaintiff sues alleged joint tort-feasors in admiralty and one or more

49. Id. at 148 (citations omitted).
50. 733 F.2d at 826.
51. Id.
52. 765 F.2d 1060 (11th Cir. 1985).
53. Id. at 1066.
54. 592 F.2d 1246 (5th Cir. 1979).
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of the defendants settle with the plaintiff for a sum greater than the pro-
portion of damages subsequently attributed to them by the factfinder at
trial, and if the settling defendants are represented at the trial, then the
nonsettling defendants are liable to the plaintiff to the extent of their'
respective percentages of negligence as applied to the plaintiff's total
damages without any credit for the sum by which the settling defend-
ants' payments exceed the settling defendants' proportionate liability."

The Eleventh Circuit said that Leger did not answer, however, whether

the trial court may decrease the liability of the defendant at trial by con-
sidering the negligence of a nonparty tortfeasor."

In considering this separate question, the court of appeals found its
previous decision in Ebanks v. Great Lakes Dredge & Dock Co.5

7 disposi-
tive.' In Ebanks, the court found:

Since the plaintiff is entitled to recover ... against either or several
tortfeasors, without regard to the percentage of fault, it was error for the
trial court to distract the juror's [sic] attention by requiring it to allocate
the degree of fault between the defendant and a non-party. If the jury
had found the causation in the negligence which it found against Great
Lakes, and Great Lakes considered that the total amount of damages for
the injuries received by these plaintiffs was disproportionate for it to
bear, it could have obtained contributions against Chevron, as it had al-
ready undertaken to do, in a different proceeding. That issue was to be
tried at a different time and between two live opponents, and not as part
of the suit by the injured workman and representative of a deceased
workman against their employer under the Jones Act."

The court in Drake Towing Co. found that Drake likewise could recover
its entire damages, less that proportion attributable to its own fault, from
the United States.o

The court did say, however, that one possible distinction could be

found between Ebanks and the case before it since Ebanks was a jury
case and Drake Towing Co. was tried to the bench."' The court, however,

found this distinction insignificant and further found that the United
States was not without recourse to protect its rights in the case since de-

fendants may implead third-party defendants "who may be wholly or
partly liable, either to the plaintiff or to the third-party plaintiff, by way
of remedy over, contribution, or otherwise on account of the same trans-

55. 765 F.2d at 1066-67.
56. Id. at 1067.
57. 688 F.2d 716 (11th Cir. 1982), cert. denied, 460 U.S. 1083 (1983).
58. 765 F.2d at 1067.
59. 688 F.2d at 722.
60. 765 F.2d at 1067.
61. Id.
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action, occurrence, or series of transactions or occurrences" ' under Fed-
eral Rule of Civil Procedure 14(c)."

IV. CARRIAGE OF GOODS BY SEA ACT CASES

In Hayes-Leger Associates, Inc. v. M/V Oriental Knight,6' the court
dealt with the recurring issue of how to apply the limitation-of-liability
clause contained in section 1304(5) of the Carriage of Goods by Sea Act
(COGSA)" to goods shipped in containers. Section 1304(5) limits a car-
rier's and vessel's liability for goods damaged in transportation to "'$500
per package. . ., or in case of goods not shipped in packages, per custom-
ary freight unit' unless the shipper explicitly declares a higher value." 6

Hayes-Leger Associates concerned five containers of woven baskets and
rattan goods that were damaged while being carried aboard two vessels.
The district court held that "the goods were shipped in 'packages,' that
none of the 'packages' was worth more than $500, and that the defendant
carrier and vessels thus were liable for the entire amount of the damage
sustained. '67 On appeal, appellants argued that the goods were not
shipped in 'packages,' that the 'customary freight unit' for such goods was
the container itself, and that, therefore, the award of damages should
have been limited to $500 per container or $2,500."

As a point of departure, the court on appeal reviewed the principles set
forth in Allstate Insurance Co. v. Inversiones Navieras Imparca," which
held that:

"if a shipper places its packages of goods in a container furnished by the
carrier and discloses the number of packages in the container to the car-
rier in the bill of lading or otherwise, each package or unit within the
container constitutes one package for purposes of COGSA's five hundred
dollar limitation of liability. '"7

The court in Hayes-Leger Associates recognized that the Allstate rule
does not address the issue of what occurs when the bill of lading fails to
disclose to the carrier the number of packages in the container. The court
observed, however, that the Second Circuit had recently addressed this

62. Id. at 1068 (quoting F-n. R. Crv. P. 14(c)).
63. 765 F.2d at 1068.
64. 765 F.2d 1076 (11th Cir. 1985).
65. 46 U.S.C. § 1304(5) (1982 & Supp. I 1983).
66. 765 F.2d at 1077 (quoting 46 U.S.C. § 1304(5) (1982 & Supp. 1 1983)).
67. 765 F.2d at 1077.
68. Id.
69.' 646 F.2d 169 (5th Cir. 1981) (Unit B).
70. 765 F.2d at 1080 (quoting Vegas v. Compania Anonima Venezolana De Navegacion,

720 F.2d 629, 630 (11th Cir. 1983)).
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issue in Binladen BSB Landscaping v. M.V. "Nedlloyd Rotterdam"."
The court in Hayes-Leger Associates summarized the principles set

forth in Binladen in the following two rules:

(1) when a bill of lading discloses the number of COGSA packages in a
container, the liability limitation of section 4(5) applies to those pack-
ages; but (2) when a bill of lading lists the number of packages as the
number of packages, and fails to disclose the number of COGSA pack-
ages within each container, the liability limitation of section 4(5) applies
to the containers themselves.72

The Eleventh Circuit further stated that the Second Circuit had applied
the second rule prospectively only since it might be considered a depar-
ture from prior law. For bills of lading prepared prior to the date of the
Binladen decision, the Second Circuit held that the "'goods not shipped
in packages' liability of limitation would apply to such situations.""17 The
Eleventh Circuit adopted the rules announced by the Second Circuit in
Binladen and further held that the second rule should be applied pro-
spectively only so that, for bills of lading prepared prior to the date of the
decision in Hayes-Leger Associates, the 'goods not shipped in packages'
limitation would apply. 4

Applying the principles enunciated above to the facts before it, the
court proceeded to analyze the five relevant bills of lading before it.

The first bill of lading dated June 30, 1981 listed the number of packages
as 'TWO THOUSAND SIX HUNDRED FORTY ONE PCS. ONLY.'
The goods were described as '2,641 PCS. WOVEN BASKETS AND
RATTAN FURNITURES.' The second bill of lading, dated July 20,
1981, listed the number of packages as 'ONE CONTAINER ONLY.' The
goods were described as '1 CONTAINER SAID TO CONTAIN: 3,542
PCS. WOVEN BASKETS AND RATTAN FURNITURES.' The other
three bills of lading contained listings and descriptions identical to those
in the first bill of lading except for the numbers."

The court found that the second bill of lading dated July 30, 1981 was
governed by the second Binladen rule.' 6 Because the bill of lading listed
'ONE CONTAINER ONLY' as the number of packages and did not oth-
erwise disclose to the carrier the number of packages in the container, the
Eleventh Circuit held that the shipment should be treated as one of
'goods not shipped in packages' and reversed the district court's order of

71. 759 F.2d 1006 (2d Cir.), cert. denied, 106 S. Ct. 229 (1985).
72. 765 F.2d at 1080.
73. Id. (quoting Binladen BSB Landscaping, 759 F.2d at 1016).
74. 765 F.2d at 1080-81.
75. Id. at 1081.
76. Id.
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full damages for the goods shipped under the second bill of lading." The
court remanded the case, however, for determination of the 'customary
freight unit' for the goods.7

The court then went on to note that the four remaining bills of lading
posed a different problem. Those bills of lading purported to treat each
piece of woven basket and rattan furniture as a separate COGSA 'pack-
age.' The district court had found that each piece was not a separate
'package' but rather the pieces were grouped together into 'packages,'
each 'package' containing anywhere from one to several pieces.79 Thus,
the court in Hayes-Leger Associates faced a situation somewhat different
than that faced by the Second Circuit in Binladen since the four bills of
lading purported to disclose to the carrier the number of packages in each
container but did so inaccurately. 0

In reviewing this problem, the court said that "fi]naccurate disclosure,
like nondisclosure, may expose a carrier to unforeseen liability.' 8 The
court further stated, however, that "whether inaccurate disclosure will
lead to unforeseen carrier's liability depends on whether the shipper has
overstated or understated the number of COGSA packages in the
container. ' 82 In cases such as Binladen, where the shipper understated
the number of packages, the Eleventh Circuit concluded that the best
approach is to limit the carrier's liability based on the number of pack-
ages stated in the bill of lading. In cases such as the one before it, in
which shippers overstated the number of COGSA packages, the court
found that the carrier was not exposed to unforeseen liability and there
was no reason not to apply the COGSA liability limitation to the actual
number of packages in the container . 8 The court thus found that the
district court properly applied the COGSA liability limitation to the ac-
tual number of packages in the container, and further agreed that the
trial court had adopted the proper definition of a COGSA 'package' when
it adopted the definition stated by the Second Circuit in Aluminios
Pozuelo, Ltd. v. Steamship Navigator64 "a class of cargo, irrespective of
size, shape or weight, to which some packaging preparation for transpor-
tation has been made, which facilitates handling, but which does not nec-
essarily conceal or completely enclose the goods." 6 Thus, the Eleventh

77. Id.
78. Id.
79. Id.
80. Id.
81. Id. at 1082.
82. Id. (emphasis in original).
83. Id.
84. 407 F.2d 152 (2d Cir. 1968).
85. Id. at 155.
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Circuit found that the district court properly awarded full damages for
the goods shipped under the first, third, fourth, and fifth bills of lading."

In another COGSA case, Generali v. D'AMico, 87 the court discussed lia-
bility under a Himalaya clauses$ that purported to extend the $500 per
carton limitation of liability under COGSA to the stevedore and terminal
operator who loaded packages onto the consignee's truck after those
packages had been stored in its warehouse for eighteen days."' The bill of
lading under which the cargo was shipped expressly provided that the
rights and liabilities of the parties to the bill of lading would be governed
by COGSA. Coverage under COGSA was extended by the terms of the
bill of lading to the point of delivery to the consignee and the $500 per
package limitation of liability provision was expressly reiterated. The bill
of lading also contained a Himalaya clause that purported to "extend all
limitations provided by law or by the terms of the bill of lading to any
party adjudged a carrier and/or bailee of the cargo."0

The court below found that although the stevedore and terminal opera-
tor did not fit within the definition of 'carrier' as set forth in the bill of
lading, the stevedore and terminal operator could benefit from the limita-
tion of liability provisions contained in the bill of lading due to the fact
that they were adjudged to be bailees of the subject cargo.2' On appeal,
the insurer contended that the district court erred in allowing the steve-
dore and terminal operator to benefit from the limitation of liability pro-
vision in the bill of lading" and relied on De Laval Turbine, Inc. v. West
India Industries, Inc.'8 in support of its position."

Citing Certain Underwriters at Lloyds v. Barber Blue Sea Line," the
Eleventh Circuit held COGSA benefits do not extend only to parties spe-
cifically enumerated in the bill of lading."

"It is sufficient that the terms express a clear intent to extend benefits to
a well-defined class of readily identifiable persons. When a bill refers to a

86. 765 F.2d at 1082.
87. 766 F.2d 485 (11th Cir. 1985).
88. A 'Himalaya clause' is "' [ain exculpatory or other beneficial clause which seeks to

extend to noncarriers, partial immunity or other protections afforded to the carrier by the
bill of lading. . . ."' Brown & Root, Inc. v. MN Peisander, 648 F.2d 415, 417 n.5 (5th Cir.
1981) (quoting Note, Carriage of Goods by Sea: Application of the Himalaya Clause to
Subdelegees of the Carrier, 2 MA&l LAw. 91, 92 (1977)).

89. 766 F.2d at 487.
90. Id.
91. Id.
92. Id. at 488.
93. 502 F.2d 259 (3d Cir. 1974).
94. 766 F.2d at 488.
95. 675 F.2d 266 (11th Cir. 1982).
96. 766 F.2d at 489-90.
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class of persons such [as] agents and independent contractors, it is clear
that the contract includes all those persons engaged by the carrier to
perform the functions and duties of the carrier within the scope of the
carriage contract. No further degree of clarity is required." 7

The court found that the bill of lading at issue in Generali was not
materially distinguishable from the bill at issue in Certain Underwriters
at Lloyds and concluded that there was no reason why the term bailee, as
used in the bill of lading, was not clear enough to express an intent to
extend limitation of liability benefits to the noncarrier involved under the
facts of the case. The court found that such language indicated a clear
intent to preclude the carrier from being liable for damages caused by the
shipper, the consignee, or their agents.'8

V. MARITIME LIENS AND ArrACHMENTS

Section 971 of the Federal Maritime Lien Act provides:

Any person furnishing repairs, supplies, towage, use of dry dock or
marine railway, or other necessaries, to any vessel, whether foreign or
domestic, upon the order of the owner of such vessel, or of a person
authorized by the owner, shall have a maritime lien on the vessel, which
may be enforced by suit in rem, and it shall not be necessary to allege or
prove that credit was given to the vessel."

Following its amendment in 1971, section 973 of the Act provides that
"[tihe officers and agents of a vessel specified in section 972 of this title
shall be taken to include such officers and agents when appointed by a
charterer, by an owner pro hac vice, or by an agreed purchaser in posses-
sion of the vessel." 100

This amendment deleted previous language of the Act that went on to
state:

[B]ut nothing in this chapter shall be construed to confer a lien when the
furnisher knew, or by exercise of reasonable diligence could have ascer-
tained, that because of the terms of the charter party, agreement for sale
of the vessel, or for any other reason, the person ordering the repairs,
supplies, or other necessaries was without authority to bind the vessel
therefor210

In making this amendment, Congress responded to concerns that suppli-

97. 766 F.2d at 490 (quoting Certain Underwriters at Lloyds, 675 F.2d at 270).
98. 766 F.2d at 490.
99. 46 U.S.C. § 971 (1982 & Supp. I 1983) (emphasis added).

100. Id. § 973 (1982 & Supp. I 1983).
101. Merchant Marine Act of 1920, ch. 250, § 28R, 41 Stat. 988, 1005 (current version

codified at 46 U.S.C. § 973 (1982 & Supp. I 1983)).
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ers were frequently unable either to ascertain the existence of a charter
and determine if the charter party contained a prohibition of lien clause
or to perform an adequate check on the entity ordering the supplies.10 2

In Belcher Oil Co. v. M/V Gardenia,10 3 the court considered the status
of the Federal Maritime Lien Act in response to appellant's contention
that nothing short of actual knowledge of a prohibition lien clause will
defeat the lien afforded under 46 U.S.C. § 971.14 The court disagreed
with this conclusion noting that section 971 of the Federal Maritime Lien
Act clearly states that a maritime lien will arise in favor of one furnishing
necessaries to a vessel when those necessaries are ordered by the owner or
a person authorized by the owner to bind the vessel. 101 The court further
stated that "[s]ection 972 of the Act provides that a charterer is pre-
sumed to have authority to bind the vessel."' " The court stressed, how-
ever, that although a charterer is presumed to have authority to bind the
vessel, the lien does not vest absolutely as a matter of law but rather,
"'the burden is upon the owner to show that the supplier of necessaries
had actual knowledge of the existence of any lack of authority relied upon
as a defense.' "107

In reaching its decision, the court stated that in Belcher Co. v. M/V
Maratha Mariner,'" it was made clear that" '[tlhis lien [46 U.S.C. § 971]
attaches when necessaries are ordered by and supplied to the charterer,
unless the supplier has notice that the person who orders the necessaries
lacked authority to do so."'"" The court also cited Gilmore and Black
and the statement in their treatise that "'[i ]f the person who orders the
services is not authorized by the owner to create liens and if the furnisher
of the services has notice of the lack of authority, it is entirely clear that
no lien will arise.' "110

Relying upon these authorities, the court concluded that Belcher Oil
Company's emphasis upon the supplier obtaining actual knowledge of a
prohibition of lien clause was misplaced since "[aictual knowledge of a
prohibition of lien clause is merely one way of obtaining actual knowledge

102. See H.R. REP. No. 340, 92d Cong., 1st Seas. 2, reprinted in 1971 U.S. CODE CONG. &
AD. NEWS 1363, 1364.

103. 766 F.2d 1508 (11th Cir. 1985).
104. Id. at 1510.
105. Id. at 1512.
106. Id. (emphasis in original).
107. Id. (quoting Jan C. Uiterwyk Co. v. M/V Mare Arabico, 459 F. Supp. 1325, 1331 (D.

Md. 1978)).
108. 724 F.2d 1161 (5th Cir. 1984).
109. 766 F.2d at 1512 (quoting Belcher Co. v. M/V Maratha Mariner, 724 F.2d 1161,

1163 (5th Cir. 1984)).
110. 766 F.2d at 1512 (quoting G. GILMORE & C. BLACK, THE LAW OF ADMIRALTY 685 (2d

ed. 1975)).
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of one's lack of authority to bind the vessel.""' The court, therefore,
held:

[A] maritime lien, created pursuant to 46 U.S.C. § 971, may be defeated
when the vessel and/or her owners establish that the supplier of neces-
saries either had actual knowledge that the person ordering the supplies
lacked the authority to bind the vessel or had knowledge of a prohibition
of lien clause in the charter."'

The court went on to find that under the facts before it, the record clearly
supported a finding that Belcher had sufficient knowledge that Pan At-
lantic Lines, the vessel's time charterer, and Chester, Blackburn and Roe-
der, its agent, lacked the authority to bind the vessel.' 13 In addition, the
court concluded that even if it were to accept Belcher's contentions that
only actual knowledge of the prohibition of lien clause would defeat the
lien, the record sufficiently supported the district court's finding that
Belcher had actual knowledge of the prohibition of lien clause contained
in Pan Atlantic Lines charter agreement."'

In Schiffahartsgesellschaft [sic] Leonhardt & Co. v. A. Bottacchi S.A.
De Navegacion,"I the Eleventh Circuit en banc took the opportunity to
consider the constitutionality of maritime attachment procedures em-
ployed by the district courts. The Bottacchi litigation began on May 25,
1982, when the clerk of the United States District Court for the Southern
District of Georgia issued a writ of attachment against bunkers and stores
owned by the appellee and located aboard a vessel docked in Savannah,
Georgia.116 Prior to executing the writ of attachment, the United States
Marshal notified the ship's local husbanding agent of the impending
seizure. The agent immediately contacted the attorney in Savannah who
represented Bottacchi's interest. Bottacchi, pursuant to rule E(5) of the
Supplemental Rules for Certain Admiralty and Maritime Claims to the
Federal Rules of Civil Procedure, effectuated an immediate release of the
property after posting security for Leonhardt's claims. 17

The next day, the district court convened to hear Bottacchi's objections
to the attachment. At that time, Bottacchi argued that rule B(1) violated
due process in failing to provide adequate judicial supervision of the at-
tachment process, and that because the rule constituted the sole author-
ity for the court's issuance of the writ of attachment, the writ had to be

111. 766 F.2d at 1512.
112. Id. at 1513.
113. Id.
114. Id.
115. 773 F.2d 1528 (11th Cir. 1985).
116. Id. at 1529.
117. Id. at 1530.
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dissolved." 8 Upon hearing this objection, the district court directed Bot-
tacchi to incorporate the objection in a formal motion. The district court
then proceeded to rule on the motion noting that Bottacchi not only had
preseizure notice but also had enjoyed an immediate postseizure hearing
thereby according due process under the circumstances."' The district
court nevertheless concluded that rule B(1) was facially invalid under the
due process clause citing the Supreme Court's decision in Sniadach v.
Family Finance Corp.,120 and a line of similar cases. 2 1 According to the
district court, the constitutional deficiency resulted from the absence
of: (1) Procedural safeguards in place of preseizure notice and hearing;
and (2) a prompt postattachment hearing.2 2

A panel of the Eleventh Circuit subsequently reversed the district
court, holding that because Bottacchi was accorded due process in this
particular case, the lower court erred in proceeding to determine the fa-
cial constitutionality of rule B(1). 1 2

3 Rehearing en banc was then granted
to address the apparent confusion in the district court over the relation-
ship between rule B(1) and the court's inherent admiralty powers. In a
lengthy decision emphasizing the unique character of admiralty proceed-
ings, the court en banc found that the district court had viewed its tradi-
tional maritime power too narrowly in believing that its sole authority to
issue a writ of attachment derived from rule B(1). 1 2 ' The court concluded
that the district courts should take a more expansive view of their power
to fashion admiralty procedures and that, as a result, the constitutionality
of rule B(1) need not and should not be reached. 12

Reviewing the history of maritime attachment rules, the court noted:

In 1842 Congress empowered the Supreme Court to promulgate mari-
time rules, the first set of which was adopted by the Court in 1844. Rule
2 of the former Rules of Practice for Admiralty and Maritime Cases pro-
vided for attachment when the defendant could not be located within the
district. Although the Rules of 1844 were superseded by the Admiralty
Rules of 1920, no substantial change was made in Rule 2. Current Rule
B(1) is modeled after Rule 2 and was intended to preserve the essential
elements of Rule 2. These rules promulgated by the Supreme Court and
enacted by Congress constitute the only statutory restrictions on mari-
time attachment placed on a federal district court's power to apply admi-

118. Id.
119. Id.
120. 395 U.S. 337 (1966).
121, 773 F.2d at 1530.
122. Id.
123. 732 F.2d 1543, 1549 (11th Cir. 1985).
124. 773 F.2d at 1531.
125. Id.
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ralty law and procedure. Clearly, however, these rules were not intended
to be the exclusive source of maritime procedure available to the courts

126

The court went on to quote the advisory committee note to Supplemental

Rule A, which states:

No attempt is here made to compile a complete and self-contained
code governing these distinctively maritime remedies. The more limited
objective is to carry forward the relevant provisions of the former Rules
of Practice for Admiralty and Maritime Cases, modernized and revised to
some extent but still in the context of history and precedent. Accord-
ingly, these rules are not to be construed as limiting or impairing the
traditional power of a district court, exercising the admiralty and mari-
time jurisdiction, to adapt its procedures and its remedies in the individ-
ual case, consistently with these rules, to secure the just, speedy, and
inexpensive determination of every action.'" 7

Distinguishing the Sniadach line of cases, the court emphasized that
"admiralty is a separate body of substantive and procedural law, distinct
from common law."1 8 The court said that the Supreme Court long has
acknowledged the need for an effective maritime attachment procedure:

Courts in admiralty are established for the settlement of disputes be-
tween persons engaged in commerce and navigation, who, on the one
hand, may be absent from their homes for long periods of time, and, on
the other hand, often have property or credits in other places. In all na-
tions, as observed by an early writer, such courts "have been directed to
proceed at such times, and in such manner, as might best consist with
the opportunities of trade, and least hinder or detain men from their
employments" .... To compel suitors in admiralty, when a ship is
abroad and cannot be reached by a libel in rem, to resort to the home of
the defendant, and to prevent them from suing him in any district in
which he might be served with a summons or his goods or credits at-
tached, would not only often put them to great delay, inconvenience, and
expense, but would in many cases amount to a denial of justice."2

The court concluded:

Due process is too realistic a concept to justify mechanical applications
that are insensitive to the various contexts in which it is used. Admiralty
law addresses unique commercial needs arising from maritime opera-
tions; to apply due process considerations discussed in other commercial
or consumer situations to the present case would be to misconstrue the

126. Id. at 1533.
127. Id.
128. Id. at 1535.
129. Id. at 1535-36 (quoting In re Louisville Underwriters, 134 U.S. 488, 493 (1890)).
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nature of the concept. The Sniadach line of cases should be used as a
general guideline, not a mold into which myriad situations must be fit-
ted. We find the concept of due process sufficiently flexible and the realm
of admiralty sufficiently distinct to uphold the constitutionality of the
procedures afforded Bottacchi by the district court in the exercise of its
inherent power to apply maritime law. 30

In summary, the court found that "[ain immediate post attachment
hearing strikes a workable balance between the creditor's need to reach
the property before it leaves the court's jurisdiction and a debtor's fear
that his property will be unjustly attached,"131 and that "It]he lower
court erred in addressing the facial constitutionality of Rule B(1). 13 2

VI. JURISDICTION AND PROCEDURE

In a case of first impression, the court in Bailey v. Carnival Cruise
Lines, Inc.133 considered the question of whether the filing of a suit under
the Death on the High Seas Act (DOHSA) 13 4 in a state court will toll the
running of a contractual time bar. The appellee filed suit in a Florida
State court for wrongful death and medical malpractice after her husband
died on a cruise ship outside state territorial waters. After her case was
dismissed without prejudice by the Florida court for lack of subject mat-
ter jurisdiction and her state appeals were exhausted, appellee refiled her
action in federal court. Carnival Cruise Lines then moved to dismiss the
appellee's action as time barred arguing that the state suit did not toll the
running of the one year limitations period set forth on the back of the
cruise tickets held by the appellee and her husband. The district court
denied Carnival Cruise Lines' motion holding that the limitations period
had been tolled and certified the time bar question for immediate
review.13 5

The first argument raised by the appellee on appeal was that the lan-
guage of the contractual bar did not specify whether the action needed to
be filed in state or federal court within one year. Because the time bar
here was contractual, as opposed to statutory, she argued that the usual
canons of contractual construction should apply-that is, ambiguity as to
the contractual requirements for filing should be resolved against the ap-
pellant as the party who selected the language in contention.13 The court

130. 773 F.2d at 1539.
131. Id.
132. Id.
133. 774 F.2d 1577 (11th Cir. 1985).
134. 46 U.S.C. §§ 761-68 (1982 & Supp. 1 1983).
135. 774 F.2d at 1578.
136. Id. at 1579.
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found that this argument lacked merit for two reasons. First,

[tihe contractual provision here could not properly specify whether the
action had to be filed in federal court because exclusive federal jurisdic-
tion attaches only when the ship is outside the territorial waters of a
state. When a ship is within those waters, the 'saving clause' of 46
U.S.C.A. Sec. 767 permits foregoing admiralty jurisdiction by electing
usual tort remedies under common law in state courts. Because a cruise
ship of necessity frequently passes into and out of territorial waters, the
appropriate forum varies with the location of the ship. It would, there-
fore, be incorrect to specify a federal forum on the ticket clause. 137

Second, the court found the exclusivity of federal court jurisdiction
over DOHSA actions to be well established by Supreme Court precedent
and customary practice in the Eleventh Circuit. The court found that the
appellant's counsel was presumed knowledgeable of the law and could
and should have brought this action in federal court originally. 8

As to the second issue, the court observed that there was no controlling
law in this circuit" concerning whether the filing of an action in state
court tolls the time bar. Relying upon a case brought under the Miller
Act,1 40 in which the Fifth Circuit rejected an argument that filing in state
court tolled the one year statute of limitations under that Act,1 41 the
court concluded:

It is well settled that [cases under DOHSA] must be brought in federal
court, and there are neither policy considerations in general nor equita-
ble justifications in the facts of this case to warrant holding that federal
claims improperly filed in state courts are free from the risk of time bar.
A holding contrary would encourage frivolous claims in state courts,
waste state judicial resources, and create an easy method to run up litiga-
tion costs for defendants.1 4

2

In Drake Towing Co.,4 s a case previously reviewed in section III of this
Survey in regard to an allocation of damages issue, the court also consid-
ered the issue of governmental immunity under the Suits in Admiralty
Act (SAA). 1 44 The SAA provides the sole jurisdictional basis for admiralty
claims against the United States. After the Eleventh Circuit's decision in

137. Id.
138. Id.
139. Id.
140. 40 U.S.C. §§ 270a-270d (1982).
141. United States v. Maryland Casualty Co., 573 F.2d 245, 247 (5th Cir. 1978).
142. 774 F.2d at 1581.
143. 765 F.2d 1060 (11th Cir. 1985).
144. 46 U.S.C. §§ 741-52 (1982 & Supp. I 1983).
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Williams v. United States,140"it is clear that the United States is not sub-
ject to maritime tort claims based upon alleged misfeasance or nonfea-
sance of discretionary functions by federal agencies or employees. In Wil-
liams, a case also decided within this survey period, the court held that
the discretionary function exception of the Federal Tort Claims Act' 6 ap-
plies to the SAA and may operate to abrogate federal subject matter ju-
risdiction under the SAA. 1

4
7 The issue considered by the court in Drake

Towing Co. was whether the Coast Guard's failure to determine the
safety of a waterway before placing certain temporary buoys was actiona-
ble in light of the discretionary function exception." 8

In considering the Coast Guard's liability, the court set forth the fol-
lowing principles to guide its analysis:

"[Ilt is the nature of the conduct, rather than the status of the actor,
that governs whether the discretionary function exception applies in a
given case." A governmental act is discretionary and therefore shielded
from liability if it is performed "at a planning rather than operational
level and involve[s] considerations more or less important to the practi-
cability of the Government's ... program . . . ." The government may
be sued, however, for negligence in the nondiscretionary execution of dis-
cretionary decisions .... The ultimate determination is "the nature and
quality of the discretion involved in the act complained of.. . ." For the
government to show merely that some choice was involved in the deci-
sion-making process is insufficient to activate the discretionary function
exception .... The balancing of policy considerations is a necessary
prerequisite .... 140

Applying these principles, the court found that the initial decision to
place aids to navigation such as the temporary buoys in this case was in
the Coast Guard's discretion. Once such aids were established, however,
negligence in their maintenance and operation implicated operational
functions and was actionable. The court, thus, found that the United
States was subject to suit for alleged negligence in the intermediate step
of the actual placement or establishment of the buoys.'50 The court went
on to find that the Coast Guard, by placing the temporary buoys at issue,
undertook to facilitate safe navigation through a construction area."' The

145. 747 F.2d 700 (11th Cir. 1984), af'g, Williams ex rel. Sharpley v. United States, 581
F. Supp. 847 (S.D. Ga. 1983).

146. 28 U.S.C. § 2680(a) (1982).
147. See Williams ex rel. Sharpley v. United States, 581 F. Supp. 847, 852 (S.D. Ga.

1983), aff'd, 747 F.2d 700 (11th Cir. 1984).
148. 765 F.2d at 1063-64.
149. Id. at 1064 (citations omitted).
150. Id.
151. Id. at 1066.
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court concluded that "'when the government undertakes to perform ser-
vices which would not be required in the absence of specific legislation, it
will be liable if these activities are performed negligently.' "1" Accord-
ingly, the Coast Guard was under a duty to perform its undertaken re-
sponsibility in Drake Towing Co. with due care. The court affirmed the
district court's imposition of liability upon the government.153

In Steelmet, Inc. v. Caribe Towing Corp.,'" the court considered the
application of the doctrine of collateral estoppel in a situation in which
the burdens of proof were allocated differently in two proceedings. 65 The
case arose when a barge carrying steel bars sank on a voyage from Tampa,
Florida to San Juan, Puerto Rico resulting in loss of the cargo. The ship-
per then sued the carriers and the cargo issue was forced to arbitration
pursuant to an arbitration clause in the charter party.'" The arbitration
proceeding was governed by the Carriage of Goods by Sea Act 167

(COGSA). Under COGSA, the shipper (Steelmet) established a prima fa-
cie case by showing that it delivered cargo to the carriers in good condi-
tion and that the cargo was unloaded in a damaged condition, or, as in
this case, was never delivered because of sinking. Then the burden shifted
to the carriers to prove that they exercised due diligence in handling the
cargo and making the ship seaworthy. In the arbitration proceeding, the
carriers argued that they exercised due diligence in investigating and act-
ing on any problems with the barge in question. The arbitrators found
that the barge was unseaworthy and that with knowledge of the sur-
rounding facts,' the carriers did not exercise due diligence to make it sea-
worthy or sufficiently test its unseaworthiness. The arbitrators further
found that the unseaworthiness caused the sinking of the barge.155 Fol-
lowing arbitration, the shipper sought enforcement of its arbitration
award in federal court. An intervening complaint was filed by the holder
of the $50,000 ship's mortgage on the tug involved in the sinking, arguing
that his mortgage took preference over the shipper Steelmet's claim. The
carriers also filed a third-party action based on their ownership of the
barge seeking to enforce rights under a privileges and immunities policy.

152. Id. (quoting Payton v. United States, 679 F.2d 475, 483 (5th Cir. 1982) (Unit B en
banc)).

153. 765 F.2d at 1066.
154. 747 F.2d 689 (11th Cir. 1984). A subsequent decision in this case was issued on

January 13, 1986, on petition for rehearing addressing the issue of whether a direct action
could be maintained against a maritime insurer under Florida law leaving in tact the court's
conclusions about the issue of collateral estoppel. Steelmet, Inc. v. Caribe Towing Corp., No.
82-6142 (11th Cir. Jan. 13, 1986).

155. 747 F.2d at 692.
156. Id. at 691.
157. 46 U.S.C. § 1300 (1982 & Supp. I 1983).
158. 747 F.2d at 692.
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The insurers denied coverage. "

In the third-party action against the insurers of the vessel, unlike in the
COGSA arbitration, the insurers had the burden of proving that the pol-
icy was void for concealment or some other exclusion once the carriers/
owners showed that the loss fell within the terms of the policy. In the
prior action, in which the carriers/owners bore the burden, they were una-
ble to prove that they lacked knowledge of unseaworthiness, or facts suffi-
cient to put them on notice of unseaworthiness, and were unable to prove
that they exercised due care to make the vessel seaworthy. Despite the
difference in burden of proof in the two proceedings, the district court
allowed the insurers to take advantage of the carriers/owners' failure to
carry the burden in the arbitration proceeding on issues on which the
insurer had the burden of proof in the third-party action.160

On appeal, the court concluded that the carriers/owners' failure to
carry their burden on the relevant issue before the arbitrators should not
estop them from forcing the insurers to carry their burden of proving is-
sues relevant to lack of coverage.110 Because the district court did not
hear any evidence on issues decided by the arbitrators, since it felt bound
by the arbitrators' decision, the case was remanded for trial on Steelmet's
direct action and the third-party complaint against the insurers."'

In State Establishment for Agricultural Product Trading v. M/V
Wesermunde,168 appellant appealed from the district court's order staying
trial pending arbitration in a cargo case. Appellee, however, contended
that the court of appeals lacked jurisdiction to hear an appeal from such
an order. In reviewing appellee's contention, the court noted that "[tjo be
appealable, an order must either be final or fall into a specific class of
interlocutory orders which are made appealable by statute or jurispruden-
tial exception.""

Beginning its analysis, the court cited the seminal case of Schoenam-
sgruber v. Hamburg American Line,165 in which the Supreme Court held
that:

when a district court is sitting in admiralty, an order compelling arbitra-
tion and staying the action pending arbitration pursuant to 9 U.S.C. §§
1-15 is (1) not a final order under 28 U.S.C. § 225, (now Section 1291);
(2) not an injunction under 28 U.S.C. § 227 (now Section 1292(a)(1)); and
(3) not an appealable interlocutory decree under the present Section

159. Id. at 691.
160. Id. at 693.
161. Id. at 694.
162. Id.
163. 770 F.2d 987 (11th Cir. 1985).
164. Id. at 989.
165. -294 U.S. 454 (1935).
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1292(a)(3).'"

The court stated, however, that the former Fifth Circuit recognized a dif-
ference between stay orders in admiralty cases and stay orders in cases
brought at law and that appellant was asserting that the Schoenam-
sgruber rule should not apply because its complaint was brought both in
admiralty and at law. ' Thus, the court considered appellant's contention
to have some facial appeal since an action for damage to cargo may be
brought at law or in admiralty. The court further observed that although
the in rem portion of appellant's prayer for relief was recognizable only in
admiralty, the in personam claims could be brought in law or in admiralty
and noted that the invocation of admiralty and diversity jurisdiction was
a proper method of bringing an action both in admiralty and at law.' "

The court concluded, however, that appellant in this case had no right
to invoke diversity jurisdiction since none of the defendants were citizens
of any state. ' Because diversity jurisdiction did not exist, the court
found that it was not proper for it to decide whether the invocation of
both admiralty and diversity jurisdiction would permit a party to enjoy
the benefits of both types of jurisdiction while avoiding the drawbacks of
each, thus leaving open the question of whether the Schoenamsgruber
rule could be avoided by invoking both sorts of jurisdiction in a proper
case.17 0

In In re Caribbean Sea Transport, Ltd.,171 the court considered the
proper procedure to follow in a personal injury action under the Limita-
tion of Liability Act"' insofar as increasing the security fund outlined
under the terms of that Act. The Limitation of Liability Act (Limitation
Act), is intended to limit the liability of ship owners following maritime
accidents. The central provisions of the Limitation Act are contained in
section 183, subsections (a) and (b), which provide:

(a) Privity or knowledge of owner, limitation
The liability of the owner of any vessel, whether American or foreign,

for any embezzlement, loss, or destruction by any person of any property,
goods, or merchandise shipped or put on board of such vessel, or for any
loss, damage, or injury by collision, or for any act, matter, or thing, loss,
damage, or forfeiture, done, occasioned, or incurred, without the privity
or knowledge of such owner or owners, shall not, except in the cases pro-

166. 770 F.2d at 989.
167. Id. at 990.
168. Id.
169. Id. at 991.
170. Id.
171. 748 F.2d 622 (11th Cir. 1984). The court modified its decision on petition for re-

hearing in Carribean Sea Transport, but left the ruling discussed herein intact.
172. 46 U.S.C. §§ 183-89 (1982 & Supp. I 1983).
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vided for in subsection (b) of this section, exceed the amount or value of
the interest of such owner in such vessel, and her freight then pending.
(b) Seagoing vessels; losses not covered in full

In the case of any seagoing vessel, if the amount of the owner's liability
as limited under subsection (a) of this section is insufficient to pay all
losses in full, and the portion of such amount applicable to the payment
of losses in respect of loss of life or bodily injury is less than $60 per ton
of such vessel's tonnage, such portion shall be increased to an amount
equal to $60 per ton, to be available only for the payment of losses in
respect of loss of life or bodily injury. If such portion so increased is
insufficient to pay such losses in full, they shall be paid therefrom in
proportion to their respective amounts.173

In Caribbean Sea Transport, the Court noted that the law is not clear
about when, how, and under what conditions the courts can order addi-
tional security posted under section 183(b) in cases concerning bodily in-
jury or loss of life.174 Citing the language of the statute and a discussion
of its provisions by Professor Gilmore, 1

7 the court found it significant
that section 183(b) provides that the owner's liability for personal injury
claims will be increased only if the section 183(a) fund 'is insufficient to
pay all losses in full.'"1 6 The court thus held that:

(T]o augment the security fund pursuant to section 183(b), the district
court must make preliminary determinations of the nature and extent of
personal injury claims and the likelihood of recovery based on those
claims, concluding that there is a likelihood that the section 183(a) fund
will be insufficient to pay those claims in full.'77

The court noted that these determinations will usually require some sort
of an evidentiary hearing but emphasized that the product of such a hear-
ing does not represent a final adjudication of liability and damages, but
merely represents a preliminary appraisal of the shipowners exposure to
damages.1

7 8

VII. MISCELLANEOUS

A number of other significant decisions were rendered during the sur-
vey period that practitioners should review. In Deakle v. John E. Graham
& Sons,"'7 the court held that an unprovoked, sudden, and unusually say-

173. 46 U.S.C. § 186(a), (b) (1982 & Supp. 1 1983).
174. 748 F.2d at 628.
175. G. GILMORE & C. BLACK, THE LAw OF ADMIRALTY 920-21 (2d ed. 1975).
176. 748 F.2d at 628.
177. Id. at 628-29.
178. Id. at 629.
179. 756 F.2d 821 (11th Cir. 1985).



age assault by one seaman against another constitutes, as a matter of law,
a breach of the owner's duty to provide a seaworthy vessel. ' In reaching
its decision, the court stressed that principles of notice and fault have no
place in assessing liability under the unseaworthiness doctrine."1

In Amoco Oil v. M/V Montclair,'82 the court considered the issue of

whether a barge without motor power that is being towed by two tug
boats, and the flotilla is under the complete control of a compulsory pi-
lot, is liable in rem for damages caused when that barge, through no fault
of its own, but solely that of the compulsory pilot, is towed into a vessel
or dock owned by a third-party.'"

The court found that the barge was a vessel under the facts of the case
and subject to a maritime lien.' "

In Myers v. Fidelity & Casualty Co.,185 the court addressed a number
of maritime insurance issues. The practitioner is particularly referred to
the court's discussion of a mortgagee/loss payee's duty to make an affirm-
ative disclosure to an insurance company when it is given notice about a
problem concerning the vessel.8'8

Finally, in Klein v. Unidentified Wrecked & Abandoned Sailing Ves-
sel, 1 87 the court applied the common law of finds rather than maritime
law in affirming the district court's denial of a salvage award to the finder
of a shipwreck embedded in the soil of a national park.'" Particular note
should be given to Judge Kravitch's concurring and dissenting opinion
citing the Antiquities Act of 1906.19

180. Id. at 825.
181. Id. at 826.
182. 766 F.2d 473 (11th Cir. 1985).
183. Id. at 475.
184. Id. at 477-78.
185. 759 F.2d 1542 (11th Cir. 1985).
186. Id. at 1546-47.
187. 758 F.2d 1511 (11th Cir. 1985).
188. Id. at 1514-15.
189. Id. at 1515 (Kravitch, J., concurring in part & dissenting in part) (citing the Antiq-

uities Act of 1906, 16 U.S.C. § 431 (1982 & Supp. 1984)).
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