
The Brooke Amendment: Does "Shall Pay
as Rent" Give Tenants a Right to Sue?

I. INTRODUCTION

In recent years, public housing tenants have filed private lawsuits in
federal courts claiming that public housing authorities have required
them to pay rents that violated the Brooke Amendment of the United
States Housing Act of 1937 (USHA).' Although the factual situations in
the suits have varied, each litigant generally has asserted three basic con-
tentions: (1) the local public housing authority or the Department of
Housing and Urban Development (HUD) violated the rent ceiling provi-
sion of the Brooke Amendment; (2) the violations caused injury to the
plaintiffs; and (3) the plaintiff-tenants have a private right of action to
seek relief. Neither the Brooke Amendment nor the USHA expressly cre-
ates or denies a private right of action;s therefore, the courts must decide
whether a right to sue exists.

The Brooke Amendment of the USHA limits the amount of rent a ten-
ant pays under the federally assisted public housing program." Congress,
in passing the original Brooke Amendment, 4 set the rent limitation at
one-fourth of the tenant's income.' Subsequent amendments have in-
creased the rent ceiling to thirty percent of the family's income but have

1. 42 U.S.C. § 1437a (1982 & Supp. I 1983).
2. See generally 42 U.S.C. §§ 1437a-1437q (1982 & Supp. I 1983).
3. Subsection (a) of the Brooke Amendment reads as follows:

Dwelling units assisted under this chapter shall be rented only to families who
are lower income families at the time of their initial occupancy of such units. Re-
views of family income shall be made at least annually. A family shall pay as rent
for a dwelling unit assisted under this chapter (other than a family assisted under
section 1437f (o) of this title) the highest of the following amounts, rounded to the
nearest dollar:

(I) 30 per centum of the family's monthly adjusted income;
(2) 10 per centum of the family's monthly income; or
(3) if the family is receiving payments for welfare assistance from a public

agency and a part of such payments, adjusted in accordance with the family's ac-
tual housing costs, is specifically designated by such agency to meet the family's
housing costs, the portion of such payments which is so designated.

42 U.S.C. § 1437a(a) (1982 & Supp. I 1983).
4. Housing and Urban Development Act of 1969, Pub. L. No. 91-152, § 213, 83 Stat. 379,

389,
5. Id.
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not substantially changed the Brooke Amendment's substance and form.6
This rent limitation has been the primary means of achieving the USHA's
broad goals Jwhich Congress set forth as follows:

It is the policy of the United States to promote the general welfare of
the Nation by employing its funds and credit ... to assist the several
States and their political subdivisions to remedy the unsafe and unsani-
tary housing conditions and the acute shortage of decent, safe, and sani-
tary dwellings for families of lower income and ... to vest in local public
housing agencies the maximum amount of responsibility in the adminis-
tration of their housing programs."

The federal housing program provides funds nationwide to local public
housing authorities that operate local housing projects under the USHA.
Specified percentages of tenants' incomes determine the rents that te-
nants must pay, and only "lower income families"' may qualify as tenants
in these projects.10 The operating and maintenance costs of the housing
projects normally exceed the amounts that the tenants pay as rent. The
federal government, through HUD, supplements these local housing agen-
cies with funds to meet these costs." The local housing agencies must
comply with the federal housing laws and HUD regulations to qualify for
federal funding.12 Additionally, the local authorities must verify the in-
come and family compositions of the tenants on an annual basis to ensure
that tenants in the economic groups specified in the USHA receive funds
disbursed by HUD.1s Annual Contributions Contracts (ACCs) embody
these agreements between HUD and the local housing authorities. The
ACCs set forth the conditions that are placed upon the agencies' receipt
of federal funds.1

4

This Comment will focus upon two of the analyses that the federal dis-
trict and circuit courts have followed in determining whether public hous-

6. See supra note 3. For an overview of the intermediate changes to the original Brooke
Amendment, see generally Housing and Community Development Act of 1974, Pub. L. No.
93-383, § 201(a), 88 Stat. 633, 654-56; Housing and Community Development Amendments
of 1979, Pub. L. No. 96-153, § 202, 93 Stat. 1101, 1106; Omnibus Budget Reconcilation Act,
Pub. L. No. 97-35, § 322, 95 Stat. 357, 400-04 (1981); Supplemental Appropriations Act of
1984, Pub. L. No. 98-181, § 206, 97 Stat. 1153, 1179-81 (1983) (Titles I-IV of this act are
entitled the Housing and Urban-Rural Recovery Act of 1983).

7. Howard v. Pierce, 738 F.2d 722, 725 (6th Cir. 1984).
8. 42 U.S.C. § 1437 (1982).
9. See infra note 85 for Congress' definition of 'lower income families.'

10. 42 U.S.C. § 1437a(a) (1982 & Supp. I 1983).
11. 42 U.S.C. § 1437c(a) (1982).
12. Beckham v. New York City Hous. Auth., 755 F.2d 1074, 1075-76 (2d Cir. 1985).
13. 42 U.S.C. § 1437a(a) (Supp. I 1983); 42 U.S.C. § 1437d(c)(2) (1982). See also Beck-

ham v. New York City Hous. Auth., 755 F.2d 1074, 1075-76, 1078 n.4 (2d Cir. 1985).
14. See 42 U.S.C. § 1437d (1982 & Supp. I 1983).
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ing tenants have a private right of action to enforce the rent limitation
provision of the Brooke Amendment. Five cases provide an overview of
the developments in this particular area of the law."

In deciding whether public housing tenants have a private right of ac-
tion, courts generally have divided their analysis into two major inquiries.
The first inquiry concerns whether plaintiffs have an implied right of ac-
tion under the Brooke Amendment. The second inquiry asks whether
plaintiffs have a right of action under 42 U.S.C. § 1983.16 Not every court
has addressed both issues, and those that have addressed both have
reached inconsistent results. In section two, this Comment will examine
the background of the Brooke Amendment. Section three will focus upon
the implied right of action issue and the inconsistencies that have arisen
in two district courts and the Sixth Circuit Court of Appeals. Section four
will discuss the section 1983 issue. In tracing the background of the
Brooke Amendment and exploring each of these two issues, the primary
purpose of this Comment will be to determine which of the approaches
taken by the federal courts to date is most reasonable.

11. BACKGROUND OF THE BROOKE AMENDMENT

The original Brooke Amendment," enacted in 1969, was Congress' re-
action to the increasing operating and maintenance costs of the public
housing projects.' The local housing authorities attempted to meet these
costs with the rental receipts that they obtained from the tenants, thus
causing the neediest families to be excluded from the public housing pro-

15. See Wright v. City of Roanoke Redevelopment & Hous. Auth., 771 F.2d 833 (4th Cir.
1985), cert. granted, 54 U.S.L.W. 3484 (U.S. Jan. 21, 1986) (No. 85-5915); Beckham v. New
York City Hous. Auth., 755 F.2d 1074 (2d Cir. 1985); Howard v. Pierce, 738 F.2d 722 (6th
Cir. 1984); Stone v. District of Columbia, 572 F. Supp. 976 (D.D.C. 1983); McGhee v. Hous-
ing Auth., 543 F. Supp. 607 (M.D. Ala. 1982).

16. 42 U.S.C. § 1983 (1982) provides:

Every person who, under color of any statute, ordinance, regulation, custom, or
usage, of any State or Territory or the District of Columbia, subjects, or causes to
be subjected, any citizen of the United States or other person within the jurisdic-
tion thereof to the deprivation of any rights, privileges, or immunities secured by
the Constitution and laws, shall be liable to the party injured in an action at law,
suit in equity, or other proper proceeding for redress. For the purposes of this
Section, any Act of Congress applicable exclusively to the District of Columbia
shall be considered to be a statute of the District of Columbia.

Id.
17. Housing and Urban Development Act of 1969, Pub. L. No. 91-152, § 213, 83 Stat.

379, 389.
18. S. REP. No. 392, 91st Cong., 1st Sess. 2, reprinted in 1969 U.S. Cove CoNo. & Av.

Nows 1524, 1541-42.
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gram.1 ' Recognizing that merely placing a maximum limitation upon the
percentage of a tenant's income that authorities could charge as rent
would not in itself assure that lower income families would have access to
the public housing program, Congress authorized the use of federal funds
to compensate the local housing authorities for the differences between
the amounts taken in by them as rent and the amounts necessary to oper-
ate and maintain the housing projects.20 In allocating federal funds to
HUD to achieve the Brooke Amendment's purposes of improved operat-
ing and maintenance services and low income tenant occupancy of public
housing projects, Congress required the Secretary of HUD to make cer-
tain that the Government would not incur excessive operating costs."1

In 1974, Congress passed its first amendment to the original Brooke
Amendment.2 2 This amendment superseded the statutory scheme that
previously had existed by adding extensive definitional paragraphs.2 3 The
1974 change, however, did not alter the amount of the rent limitation
provision.2 " After the 1974 amendment, twenty-five percent of a public
housing tenant's income remained the maximum that could be charged as
rent.

Within five years, Congress raised the rent ceiling to thirty percent for
those families with incomes above fifty percent of the median income for
the geographical area in which the family happened to live.' This 1979
amendment did not raise the rent ceiling percentage applicable to fami-
lies with incomes less than or equal to fifty percent of the median income
for the particular family's geographical community.2 6 Thus, the twenty-

19. S. REP. No. 392, 91st Cong., 1st Sess. 2, reprinted in 1969 U.S. CODE CONG. & AD.
NEWS 1524, 1542.

20. H.R. REP. No. 740, 91st Cong., 1st Sess. 2, reprinted in 1969 U.S. CODE CONG. & AD.
NEWS 1579, 1582.

21. S. REP. No. 392, 91st Cong., 1st Sess. 2, reprinted in 1969 U.S. CODE CONG. & AD.
NEWS 1524, 1542.

22. Housing and Community Development Act of 1974, Pub. L. No. 93-383, § 201(a), 88
Stat. 633, 654-56.

23. The original Brooke Amendment was codified at 42 U.S.C. § 1402(1). The 1974
change moved the Brooke Amendment to 42 U.S.C. § 1437a, its current location.

24. See supra note 22. For the legislative history surrounding this amendment, see gen-
erally S. REP. No. 693, 93d Cong., 2d Sess. 3, reprinted in 1974 U.S. CODE CONG. & AD. NEws
4273, 4310-17; H.R. REP. No. 1279, 93d Cong., 2d Sess. 3, reprinted in 1974 U.S. CODE CONG.
& AD. NEWS 4449, 4460-68.

25. Housing and Community Development Amendment of 1979, Pub. L. No. 96-153, §
202, 93 Stat. 1101, 1106.

26. Id. While the precise language of this 1979 amendment did not speak in terms of
families with incomes greater or less than 50% of the area's median income, it did make a
distinction between a "very low income family" and "other families." Id. The definition of
"very low income family" that is set forth in the 1974 amendment and currently codified at
42 U.S.C. § 1437a(b)(2) (1982 & Supp. 1 1983) warrants the inferences expressed in the text
of this Comment. Further support for these inferences is located in the legislative history of
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five percent limitation still applied to very low income families.2 7 Con-
gress explained that such a change was necessary because a family with a
greater income is better able to contribute proportionately to its housing
costs than is a family with a lower income.2 8

In a 1981 amendment to the Brooke Amendment,2 s Congress erased the
distinction that the 1979 amendment had drawn between families with
incomes above or below the median income for the area by setting the
ceiling at thirty percent of income for all tenants.3 0 Congress designed
this change to achieve administrative efficiency and reduce unfairness. 1

Although this change raised the rent ceiling by five percent for lower in-
come families, Congress offered justification for its action by pointing out
that lower income tenants of federally subsidized housing would still be
paying substantially less of their incomes for rent than would similar te-
nants of unsubsidized housing.32

In 1983, Congress passed its most recent amendment to the Brooke
Amendment to which the substance of this Comment relates.3 3 This
amendment added that "[rleviews of family income shall be made at least
annually."" The 1983 amendment did not alter the rent limitation
provision.3 '

Although Congress raised the rent ceiling through its various amend-
ments, the legislative history reveals no congressional abandonment of
the original goals of helping the local housing authorities meet operating
and maintenance costs and preventing the exclusion of the neediest fami-
lies from the housing program.3 ' A mere change in the level of the ceiling
does not change the nature of the Brooke Amendment, nor does it affect

this 1979 amendment. See H.R. REP. No. 706, 96th Cong., 1st Sess. 3, reprinted in 1979 U.S.
CODE CONG. & An. NEws 2402, 2410-11.

27. Housing and Community Development Amendment of 1979, Pub. L. No. 96-153, §
202, 93 Stat. 1101, 1106.

28. H.R. REP. No. 154, 96th Cong., 1st Sess. 3, reprinted in 1979 U.S. CODE CONG. & AD.
NEws 2317, 2331-32.

29. Omnibus Budget Reconciliation Act of 1981, Pub. L. No. 97-35, § 322, 95 Stat. 357,
400-04.

30. Id. at 400.
31. S. REP. No. 139, 97th Cong., Ist Sess. 2, reprinted in 1981 U.S. CODE CONG. & An.

NEWS 396, 528.
32. S. REP. No. 139, 97th Cong., 1st Sess. 2, reprinted in 1981 U.S. CODE CONG. & An.

NEws 396, 528.
33. Supplemental Appropriations Act of 1984, Pub. L. No. 98-181, § 206, 97 Stat. 1153,

1179-81 (1983) (Titles I-IV of this act are entitled the Housing and Urban-Rural Recovery
Act of 1983).

34. Id. at 1179.
35. Id. at 1179-81. See generally S. REP. No. 142, 98th Cong., lst'Sess. 3, reprinted in

1983 U.S. CODE CONG. & AD. NEws 1170, 1805-07.
36. See infra note 98.
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the claims of public housing tenants that stem from the assertion that the
ceiling provision is privately enforceable by tenants in the federal courts.
Thus, one may examine and compare the Brooke Amendment cases that
form the subject of this Comment even though courts did not decide
these cases at the same point in the Brooke Amendment's history.

11. ImPLiED PRIVATE RIGHT OF ACTION

The language of the Brooke Amendment neither creates nor denies a
private right of action to enforce its rent limitation provision. The ab-
sence of an express provision for enforcement, however, is not determina-
tive of the inquiry whether a private remedy based upon a statute actu-
ally exists. Rather, a court may imply a remedy if it determines that
Congress, in enacting the statute, intended to make the statute privately
enforceable.8 This section of the Comment will focus first upon the fac-
tors that are relevant to a court's determination of whether to imply a
private remedy. This section will then compare and contrast the decisions
of certain federal courts in three Brooke Amendment cases. Finally, this
section will emphasize the major points of disagreement among the fed-
eral courts that have faced the implied right of action issue in the Brooke
Amendment context.

A. Cort v. Ash Factors

The ultimate inquiry for a court attempting to determine whether a
private remedy should be implied from a statute whose language does not
expressly provide for such a remedy centers upon congressional intent.8 '

In the unanimous 1975 decision of Cort v. Ash,'4 the United States Su-
preme Court set forth four factors for consideration by courts in deter-
mining the propriety of implying a private right of action.4" Although
Cort was a stockholder's derivative action in which a stockholder sought
damages on behalf of the corporation based upon alleged violations of a
criminal statute by corporate directors,' the four-part standard that the
Court developed properly applies to any case concerning the implication
of a private remedy.' 3

37. 42 U.S.C. § 1437a (1982 & Supp. I 1983).
38. Howard v. Pierce, 738 F.2d 722, 724 (6th Cir. 1984).
39. Daily Income Fund v. Fox, 464 U.S. 523, 535-36 (1984) (citing Merrill Lynch, Pierce,

Fenner & Smith, Inc. v. Curran, 456 U.S. 353, 377-78 (1982)).
40. 422 U.S. 66 (1975).
41. Id. at 78.
42. Id. at 68.
43. See, e.g., Universities Research Ass'n v. Coutu, 450 U.S. 754 (1981) (laborers sought

damages for alleged violations of the minimum wage provision of a statute pertaining to
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In developing the Cort standard, the Court recognized four factors that
it had gleaned from prior Supreme Court cases.44 The first factor ad-
dressed the question whether the plaintiff is a member of the class of
persons "for whose especial benefit the statute was enacted."'4 The Court
clarified this first factor by explaining that it is concerned with whether
the statute in question creates any federal right in the plaintiff.'4 The
second factor focuses upon the existence of any express or implied con-
gressional intention to create or deny a private remedy under the stat-
ute.4

7 The third factor addresses the question whether the implication of
a private remedy would be consistent with the legislative scheme's basic
purposes.4

8 The fourth factor concerns whether the cause of action set
forth by the plaintiff is one that has been "traditionally relegated to state
law." 4

9 If the cause of action being asserted by the plaintiff is of a type
that is generally of state concern, then the implication of a remedy based
solely upon federal law would be inappropriate."0

The four Cort factors were the Court's response to the increased com-
plexity of federal statutes and the increased amount of litigation in the
federal courts.61 By 1975, the Court had become concerned with requiring
a higher level of scrutiny of congressional intent as a prerequisite to im-
plying a private right of action from a statute whose language did not
expressly create such a remedy.6 In its 1979 decision in Touche Ross &
Co. v. Redington,53 the Court said that the primary inquiry was Congress'
intention in enacting the statute in question." While the Court in Touche
Ross agreed that the four Cort factors were relevant to the implied pri-

federal construction contracts); California v. Sierra Club, 451 U.S. 287 (1981) (environmen-
tal organization sought to enjoin operation and construction of water diversion facilities
under a statute prohibiting the creation of obstructions not authorized by Congress); Can-
non v. University of Chicago, 441 U.S. 677 (1979) (medical school applicant sought a private
remedy under Title IX of the Education Amendments of 1972 for a denial of admission to
medical school based upon her gender).

44. See Securities Investor Protection Corp. v. Barbour, 421 U.S. 412 (1975); National
R.R. Passenger Corp. v. National Ass'n of R.R. Passengers, 414 U.S. 453 (1974); Bivens v.
Six Unknown Named Agents of Fed. Bureau of Narcotics, 403 U.S. 388 (1971); Calhoun v.
Harvey, 379 U.S. 134 (1964); J.I. Case Co. v. Borak, 377 U.S. 426 (1964); Wheeldin v.
Wheeler, 373 U.S. 647 (1963); Texas & Pacific Ry. v. Rigsby, 241 U.S. 33 (1916).

45. 422 U.S. at 78 (citation omitted) (emphasis in original).
46. Id.
47. d.
48. Id.
49. Id. (citations omitted).
50. Id.
51. Merrill Lynch, Pierce, Fenner & Smith, Inc. v. Curran, 456 U.S. 353, 377 (1982).
52. Id.
53. 442 U.S. 560 (1979).
54. Id. at 575-76.
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vate remedy inquiry, it noted that the Court in Cort had not decided to
give each of the four factors equal weight."

Based upon this observation, some courts began to look at fewer than
all of the four Cort factors in determining legislative intent. Two years
later, in Texas Industries v. Radcliffe Materials, Inc.," the Court again
emphasized that the ultimate focus should be upon congressional intent.
In addition, the Supreme Court in California v. Sierra Club" further de-
fined the first Cort factor by stating that this factor requires more than a
mere determination of who would benefit from the particular statute;
rather, the first factor requires the additional inquiry of whether Congress
intended that the statute confer federal rights upon those who benefit
from the statute.5 Thus, the Court has divided the inquiry concerning
the plaintiff's membership in a class of persons that the statute was
designed to benefit into two subparts: (1) Whether the plaintiff is a
member of the class for whose benefit the statute was passed; and (2)
whether Congress intended to create federal rights in those beneficiaries.
In 1982, the Court in Merrill Lynch, Pierce, Fenner & Smith, Inc. v. Cur-
ran" again noted that post-Cort cases had stated clearly that the focal
point of an implied private remedy inquiry must be the legislature's in-
tent. 1 Most recently, in its 1984 decision in Daily Income Fund v. Fox,es
the Court reiterated that the emphasis must be upon the congressional
intent in enacting the statute in question." In so doing, the Court in
Daily Income Fund reestablished the four factors originally assembled in
Cort as the method by which courts could discern Congress' intent."

B. Case, Law

In 1982, in McGhee v. Housing Authority," a public housing tenant
brought a lawsuit against local public housing authorities for allegedly
setting her rent at an amount in excess of twenty-five percent of her in-

55. Id.
56. 451 U.S. 630 (1981).
57. Id. at 639 (citations omitted).
58. 451 U.S. 287 (1981).
59. Id. at 294 (citing Cannon v. University of Chicago, 441 U.S. 677, 690 n.13 (1979)).

See also Universities Research Ass'n v. Coutu, 450 U.S. 754 (1981).
60. 456 U.S. 353 (1982).
61. Id. at 377. See also California v. Sierra Club, 451 U.S. 287 (1981); Universities Re-

search Ass'n v. Coutu, 450 U.S. 754 (1981); Transamerica Mortgage Advisors, Inc. v. Lewis,
444 U.S. 11 (1979).

62. 464 U.S. 523 (1984).
63. Id. at 535-36.
64. Id. at 536.
65. 543 F. Supp. 607 (M.D. Ala. 1982).
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come, in violation of the Brooke Amendment of the USHA.s The United
States District Court for the Middle District of Alabama entered an order
dismissing any attempt by plaintiff to assert a private cause of action
under the Brooke Amendment because no implied private right of action
existed under the Brooke Amendment. 7

In Stone v. District of Columbia," decided in 1983, public housing te-
nants sued a local housing authority and HUD on the grounds that utility
allowance calculations were unreasonable and caused tenants to pay rents
that exceeded the ceiling in the Brooke Amendment." After dismissing
HUD as a party because subsequent events had rendered any claims
against HUD moot,70 the United States District Court for the District of
Columbia held that no private right of action existed under the Brooke
Amendment to enforce the rent ceiling, which by definition included a
reasonable amount of utility allowances.71

In 1984, the United States Court of Appeals for the Sixth Circuit held,
in Howard v. Pierce,7 that it could imply a private right of action from
the Brooke Amendment, but only against HUD and only for declaratory
and injunctive relief.7 Plaintiff in Howard filed suit under the portion of
the Brooke Amendment stating that a public housing tenant receiving
welfare assistance payments, a portion of which is designated specifically
to pay for housing, shall not pay rent in an amount in excess of the wel-
fare payments that the tenant receives for housing.74 In implying a pri-
vate remedy in plaintiff, the Sixth Circuit in Howard emphasized that it
doubted seriously that a private action for damages would be appropriate,
and that it could find no reason to allow a private action against a local
public housing agency.7 5

In reaching their conclusions on the implied private right of action is-
sue, the Alabama district court in McGhee, the District of Columbia dis-
trict court in Stone, and the Sixth Circuit Court of Appeals in Howard
attempted to ascertain Congress' intent in enacting the Brooke Amend-
ment. The courts in these three cases each engaged in analyses applying

66. Id. at 608. Note that the current rent ceiling under the Brooke Amendment is 30%
of the tenant's income. Apparently, when Christine McGhee's claim arose, the rent limita-
tion applicable to her was still 25%.

67. Id. at 610.
68. 572 F. Supp. 976 (D.D.C. 1983).
69. Id. at 976-78.
70. Id. at 978.
71. Id. at 980.
72. 738 F.2d 722 (6th Cir. 1984).
73. Id. at 730.
74. Id. at 723. See 42 U.S.C. § 1437a(a)(3) (1982 & Supp. 1 1983), set forth in full at

supra note 3.
75. 738 F.2d at 730.
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the four factors set forth in Cort and reaffirmed in Daily Income Fund.
The remainder of this section will scrutinize the analytical processes in
which these courts engaged. Because this Comment proceeds on a factor-
by-factor rather than a case-by-case basis, it will not discuss the McGhee,
Stone, and Howard cases in the order in which they have been intro-
duced; rather it will integrate the cases into a full discussion of each
factor.

As discussed previously, the first Cort inquiry, as modified by the Si-
erra Club rationale, asks whether the plaintiff is a member of the class of
persons whom the statute benefits and whether Congress intended to con-
fer federal rights upon those beneficiaries.7 In addressing these two com-
ponents, the Sixth Circuit Court of Appeals stated in Howard that the
first source to examine is the statutory language itself. The court con-
cluded that low income tenants of public housing are the intended benefi-
ciaries of the Brooke Amendment and of the entire USHA.7 8 The court
also pointed out that a relationship exists between the questions whether
a person is intended to benefit from the statute at issue and whether that
statute creates enforceable rights in that person The relationship be-
tween these questions, however, is not such that a person's being an 'in-
tended beneficiary' would necessarily establish a federal right in that per-
son. 0 The court further observed that the Supreme Court has hesitated
to imply private remedies under statutes creating benefits in favor of the
public in general81 The court in Howard concluded that because the in-
ference of a legislative intention to create legally enforceable rights in the
beneficiaries of a statute is warranted most when the language of the stat-
ute clearly focuses upon "a specific and identifiable class,"'" it would be
proper to imply a cause of action when the statutory language in question
'"expresses an 'unmistakable focus on the benefited class' of which the
plaintiff is a member. '8 3

Applying this standard to the Brooke Amendment, the court in How-
ard determined that the language of the Brooke Amendment did 'unmis-
takably focus' upon low income tenants of public housing. The court
made two observations. First, the Brooke Amendment provides that pub-
lic housing authorities can rent public housing units only to lower income

76. See supra text accompanying notes 58-59.
77. 738 F.2d at 725.
78. Id. (citing Stone, 572 F. Supp. at 980); Perry v. Housing Auth., 664 F.2d 1210, 1213

(4th Cir. 1981); Falzarano v. United States, 607 F.2d 506, 509 (1st Cir. 1979); M.B. Guran
Co. v. City of Akron, 546 F.2d 201, 204 (6th Cir. 1976)).

79. 738 F.2d at 725.
80. Id.
81. Id. at 725-26.
82. Id. at 726 (citations omitted).
83. Id. (citations omitted).
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families8 4 This language, when combined with the specific Brooke
Amendment definition of "lower income families," 6 extends the benefits
of the Brooke Amendment to a narrowly defined class of persons rather
than to the general public." Second, the language requiring that rent be
calculated in a manner that is designed specifically to benefit lower in-
come families shows that the focus is upon these families particularly,
rather than the public at large. 7 The court reached this conclusion de-
spite HUD's argument that the states, rather than public housing te-
nants, are the intended beneficiaries of the Brooke Amendment."

In Stone, the District Court for the District of Columbia reached a con-
clusion opposite from that of the court in Howard. The court in Stone
began by noting that the Supreme Court, in cases subsequent to its 1975
decision in Cort, had shown that it was reluctant to imply private rights
of action under-statutes in which the language is silent concerning such a
remedy.' The court in Stone next observed that in recent Supreme Court
cases in which the Court implied a private right, it "based its decision on
strong evidence of Congressional intent from the legislative history or the
circumstances surrounding the statute's enactment.'"

84. 42 U.S.C. § 1437a(a) (1982 & Supp. I 1983), the text of which is set forth in full at
supra note 3.

85. The Brooke Amendment defines the term 'lower income families' as follows:
(2) The term "lower income families" means those families whose incomes do

not exceed 80 per centum of the median income for the area, as determined by the
Secretary with adjustments for smaller and larger families, except that the Secre-
tary may establish income ceilings higher or lower than 80 per centum of the me-
dian for the area on the basis of the Secretary's findings that such variations are
necessary because of prevailing levels of construction costs or unusually high or
low family incomes. The term "very low-income families" means lower income
families whose incomes do not exceed 50 per centum of the median family income
for the area, as determined by the Secretary with adjustments for smaller and
larger families, except that the Secretary may establish income ceilings higher or
lower than 50 per centum of the median for the area on the basis of the Secre-
tary's findings that such variations are necessary because of unusually high or low
family incomes.

42 U.S.C. § 1437a(b)(2) (1982 & Supp. I 1983).
86. 738 F.2d at 726.
87. Id. at 726-27.
88. Id. at 726 n.7.
89. 572 F. Supp. at 979.
90. Id. The court in Stone explained that, in Cannon v. University of Chicago, 441 U.S.

677 (1979) and Merrill Lynch, 456 U.S. 353, there was evidence that the drafters of the
statutes or amendments in question had been aware that courts had previously implied
rights of action from the language of the statute that was being amended or from the lan-
guage of a statute that was analogous to the statute that was being passed. In such a situa-
tion, the court explained, a stronger inference of legislative intent was warranted because
Congress was fully aware of these implications of private remedies and made no effort to
curb them. 572 F. Supp. at 979-80.
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In continuing its analysis, the court in Stone agreed with the court in
Howard that public housing tenants are among the class of intended ben-
eficiaries of the Brooke Amendment. The court in Stone, however, reiter-
ated that an analysis of the first Cort factor must also include the ques-
tion whether the statutory language evinces a legislative intention to
create federally enforceable rights in the beneficiaries of the statute. 1 In
reaching a conclusion contrary to that of the court in Howard, the court
in Stone held that it could not imply a private right of action under the
Brooke Amendment due to the following three reasons: (1) The statu-
tory language does not indicate any legislative intent to create a private
right of action; (2) the legislative history is silent on the issue of private
enforcement; and (3) the circumstances surrounding the enactment of the
original Brooke Amendment and its subsequent amendments do not show
either that Congress intended to create a private right of action or that
Congress was even aware of any court's having interpreted the Brooke
Amendment or the USHA as creating a private remedy.2

The McGhee case was decided in the interim between Cort and Daily
Income Fund. During this period, some courts were bypassing one or
more of the Cort factors and looking directly at legislative intent. As a
result, the court in McGhee did not examine the first Cort factor in
reaching its decision.' 3

The second inquiry under the Cort analysis is whether any evidence
exists of an explicit or implicit intention on Congress' part to create or
deny a private right of action. 4 The circuit court in Howard stated:

Generally, when the statutory language is silent regarding a private right
of action, the legislative history is also silent .... This case presents no
exception to the rule; nowhere in the legislative history have we uncov-
ered an expression of intent either to provide or deny a private means of

91. 572 F. Supp. at 980.
92. Id. The court in Stone cited several cases in which courts had been faced with the

issue of whether to imply a private right of action under the Brooke Amendment or other
provisions of the USHA and had concluded that no such action existed. The court did rec-
ognize that a Connecticut district court, in Owens v. Housing Auth., 394 F. Supp. 1267 (D.
Conn. 1975), had concluded that a complaint alleging Brooke Amendment violations stated
a claim upon which relief could be granted. 572 F. Supp. at 980. The district court in Owens,
however, was addressing the question whether the Brooke Amendment furnishes a basis for
a claim upon which relief may be granted despite its failure to set forth a definition of 'rent.'
394 F. Supp. at 1273. The court proceeded to this question before ever reaching the thresh-
old question of whether a private right of action may be implied from the Brooke Amend-
ment. The district court overlooked the initial issue of the propriety of implying a private
remedy; therefore, the value of the Owens decision as support for the proposition that such
an implied private remedy exists is extremely limited.

93. See 543 F. Supp. at 607-10.
94. 422 U.S. at 78 (citations omitted).

[Vol. 371098



1986] BROOKE AMENDMENT 1099

enforcing the Brooke Amendment."

Similarly, the district court in Stone and the district court in McGhee
concluded that the language of the Brooke Amendment, the legislative
history's silence regarding any legislative intent, and the circumstances
surrounding the enactment of the Brooke Amendment show that Con-
gress did not intend to confer any privately enforceable rights.9' A read-
ing of the statutory language of the Brooke Amendment's rent limitation
provision 7 and the legislative history of the original and subsequent
amendments" explains the courts' unanimity upon this particular is-
sue: the language of both are silent concerning a private right of action.

An examination of the language, structure, circumstances of enactment,
and legislative history of the Brooke Amendment does not end the analy-
sis under the second Cort factor. The district court in McGhee noted that
"[t]he only provision in [chapter 42] . . . which addresses the right of
anyone to sue or to be sued is contained in 42 U.S.C. § 1404a."" The
court concluded that in light of an express provision in section 1404a of
chapter 42, it was "highly improbable that 'Congress absent-mindedly
forgot to mention an intended private action"' in another part of the
chapter. 1 "0

The circuit court in Howard also addressed the language in section

95. 738 F.2d at 727 (citations omitted).
96. 572 F. Supp. at 980 (citing McGhee, 543 F. Supp. at 607-09).
97. See supra note 3.
98. See generally S. REP. No. 392, 91st Cong., 1st Sess. 2, reprinted in 1969 U.S. CODE

CONG. & AD. NEWS 1524, 1541-42; H.R REP. No. 740, 91st Cong., 1st Sess. 2, reprinted in
1969 U.S. CODE CONG. & An. NEWS 1579, 1582; S. Rop. No. 693, 93d Cong., 2d Sess. 3, re-
printed in 1974 U.S. CODE CONG. & AD. NEWS 4273, 4310-17; S. Rze. No. 1279, 93d Cong., 2d
Sess. 3, reprinted in 1974 U.S. CODE CONG. & An. NEWS 4449, 4460-68; H.R. REP. No. 154,
96th Cong., 1st Sess. 3, reprinted in 1979 US. CODE CONG. & An. NEWS 2317, 2331-32; H.R.
REP. No. 706, 96th Cong., 1st Sess. 3, reprinted in 1979 U.S. CODE CONG. & AD. NEWS 2402,
2410-11; S. REP. No. 139, 97th Cong., 1st Sess. 2, reprinted in 1981 U.S. CODE CONG. & AD.
NEWS 396, 528-29; H.R. REP. No. 208, 97th Cong., 1st Ses. 2, reprinted in 1981 U.S. CODE

CONG. & AD. NEWS 1010, 1046; S. REP. No. 142, 98th Cong., 1st Sess. 3, reprinted in 1983
U.S. CODE CONG. & AD. NEWS 1770, 1805-07.

99. 543 F. Supp. at 609. Section 1404a reads as follows:
The United States Housing Authority may sue and be sued only with respect to

its functions under the United States Housing Act of 1937, as amended [42 U.S.C.
1437 et seq.], and title II of Public Law 671, Seventy-sixth Congress, approved
June 28, 1940, as amended [42 U.S.C. 1501 et seq.J ....

42 U.S.C. § 1404a (1982). Note that § 1404a, while included in chapter 42 of the United
States Code, is not a part of the USHA itself, which begins at 42 U.S.C. § 1437a.

100. 543 F. Supp. at 609 (quoting Transamerica Mortgage Advisors, Inc. v. Lewis, 444
U.S. 11, 20 (1979)). The court in McGhee also said that any indication of a congressional
intent in § 1404a to allow suit against HUD cannot be read as an indication of an intent to
allow such suits against local housing authorities. 543 F. Supp. at 609 n.1.
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1404a,' 0 ' stating that HUD "may sue and be sued."''1 That court con-
cluded that this waiver of sovereign immunity may be evidence of a gen-
eral intent to allow an action against HUD, but that it is not evidence of
any intent regarding a specific section of the USHA.10 3 The circuit court
determined that the most that one could conclude from section 1404a and
the legislative silence elsewhere was that Congress did not possess an af-
firmative intent to deny a private right of action to the Brooke Amend-
ment beneficiaries. Beyond this, the court in Howard conceded that the
legislative history did not support any further conclusions concerning
Congress' intent.104

The third Cort inquiry stems from a determination of whether the im-
plication of a private remedy would be consistent with the legislative
scheme and the purposes upon which that legislative scheme is based.105

As the Sixth Circuit Court of Appeals recognized in Howard, it could not
properly imply a private remedy that interfered with the purposes of the
USHA.'" The court could properly imply a private remedy that was nec-
essary, or that would at least be helpful, in fulfilling the statutory
purposes."°

In facing this issue, the circuit court in Howard looked at the purposes
behind the USHA, as set forth in its declaration of policy,"" and the leg-
islative history,109 which showed that the Brooke Amendment was the
primary feature upon which the public housing program operated.1 0 The
court concluded that the declaratory and injunctive relief sought by
plaintiffs would be consistent with the scheme of the USHA because it
concerned the preservation of the main Brooke Amendment provision,
which plays a critical role in accomplishing the USHA's primary
purpose."

1

The court in Howard was persuaded in part by the lack of private en-
forcement mechanisms in the USHA.1 ' The Sixth Circuit explained that
if other USHA provisions had expressly granted a cause of action while
the Brooke Amendment remained silent on the subject, then the assump-

101. 42 U.S.C. § 1404a (1982).
102. 738 F.2d at 727.
103. Id. at 727-28.
104. Id. at 728.
105. 422 U.S. at 78.
106. 738 F.2d at 728.
107. Id. (citing Cannon v. University of Chicago, 441 U.S. 677, 703 (1979)).
108. 42 U.S.C. § 1437 (1982).
109. See S. Rap. No. 392, 91st Cong., Ist Sess. 2, reprinted in 1969 U.S. CODE CONG. &

AD. NEws 1524, 1541-42.
110. 738 F.2d at 728.
111. Id. at 729.
112. Id.
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tion that Congress was intentionally silent in the Brooke Amendment
area would make the implication of a private remedy inconsistent with
the USHA's legislative scheme."1 The USHA does not provide for a pri-
vate right of action in any of its other provisions, however, and the court
in Howard interpreted this fact as an indication that Congress was not
intentionally precluding a private remedy under the Brooke Amend-
ment." " This conclusion on the part of the Sixth Circuit in Howard is
surprising in light of the opinion of the Alabama district court in Mc-
Ghee. The court in McGhee had said that the 'sue and be sued' language
of section 1404a"5 qualified as an express provision for a private remedy
in one section of chapter 42, thus precluding the implication of a private
remedy under another section that was silent on the subject." 6

The district court analyzed the policy behind the enactment of the
statute in McGhee and reached a different conclusion from that of the
circuit court in Howard. The circuit court in Howard had found that im-
plying a private cause of action would further the declaration of policy set
forth in 42 U.S.C. § 1437."7 The district court in McGhee said that the
declaration of policy did not require an implied private right of action.,16

That court went on to say that to speculate on whether an implied pri-
vate right of action is consistent with the policy behind the statute is to
engage in an analysis similar to that underlying the third Cort factor,
which was repudiated by the Supreme Court in Transamerica Mortgage
Advisors, Inc. v. Lewis. 1'

An additional factor that the circuit court in Howard considered in de-
termining whether an implied private remedy would be inconsistent with
the underlying purposes of the USHA was the nature of the relief sought
by plaintiff.1 2

0 Plaintiff had sought only injunctive and declaratory relief;
therefore, the court determined that this relief would be consistent with
the underlying scheme of the USHA and would promote the purposes of
the Brooke Amendment without having a detrimental effect upon the pri-

113. Id.
114. Id.
115. 42 U.S.C. § 1404a (1982).
116. 543 F. Supp. at 609. The court in McGhee stated, "[i]n view of [this] . . .express

[provision] for enforcing the duties imposed by ... [the Code], it is highly improbable that
'Congress absent-mindedly forgot to mention an intended private action."' Id. (citations
omitted).

117. 738 F.2d at 728. See 42 U.S.C. § 1437 (1982). See supra text accompanying note 8
for a statement of this declaration of policy.

118. 543 F. Supp. at 610.
119. 444 U.S. 11 (1979). McGhee was decided in the interim before the Supreme Court

reaffirmed its adherence to the four Cort factors in Daily Income Fund.
120. 738 F.2d at 729.
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mary enforcement responsibilities of HUD.'2 1 One of the reasons the
court gave for finding such a consistency was that the equitable relief of a
declaratory judgment or an injunction would give the beneficiaries of the
rent ceiling provision an opportunity to protect the rights that the Brooke
Amendment confers upon them. The court also stated that this equitable
relief would further the goal of the USHA to ensure that families of low
income receive decent and safe housing."'

The court in Howard placed much emphasis upon the nature of the
relief sought. The circuit court stated that it seriously doubted that an
action for damages would be appropriate and that a writ of mandamus, if
sought and granted, would possibly interfere with the discretionary pow-
ers of HUD.123 The court concluded by saying that "the most we are al-
lowing, if [plaintiff) establishes that the challenged regulation is inconsis-
tent with the Brooke Amendment, is relief which would prohibit HUD
from acting illegally." 12'

The final Cort inquiry is whether the cause of action being asserted by
the plaintiff is one that traditionally has been relegated to state law.'"6

The reason underlying this factor is that if the subject matter of the
cause of action is one of state concern rather than federal coricern, imply-
ing a cause of action based solely upon federal law would be inappropri-
ate.12 6 Neither the Alabama court in McGhee nor the District of Colum-
bia court in Stone addressed this factor, as each had disposed of the
implied right of action issue before reaching the fourth factor. The circuit
court in Howard did address this factor, however, and concluded that the
issue of an implied private right of action to enforce the rent limitation
provision of the Brooke Amendment was not a question of landlord-ten-
ant law.1 2 7 As the public housing program has always been federal in its
scope and funding, courts could not properly characterize causes of action
based upon the laws under which the program operates as being in an
area of state, rather than federal, concern.12 8

The Fourth Circuit Court of Appeals, in the 1981 case of Perry v.
Housing Authority,'' discussed this fourth Cort factor in determining
whether public housing tenants had an implied private right of action for
injunctive and declaratory relief against indecent housing."30 Although

121. Id. at 730.
122. Id.
123. Id.
124. Id.
125. 422 U.S. at 78.
126. Id.
127. 738 F.2d at 730 n.15.
128. Id. at 730.
129. 664 F.2d 1210 (4th Cir. 1981).
130. Id. at 1211.
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Perry was not a Brooke Amendment case, it was a case in which public
housing tenants attempted to assert a private right of action under the
USHA. In declining to imply a private cause of action, the circuit court in
Perry characterized these housing disputes as landlord-tenant disputes.
Recognizing the greater interest of the states in the area of landlord-ten-
ant law, that court found that the fourth Cort factor outweighed an im-
plication of a private right of action in the federal courts.1s' The court
concluded its discussion of the fourth Cort factor with the following state-
ment: "'[The stated claims are typical of the landlord-tenant relation-
ship, local in character and generally reserved for resolution by the states.
Complaints of excessive rent, improper maintenance, and unlawful evic-
tions are cognizable in the state courts, but have no basis for remedy
under federal law . . . ."'12

Plaintiffs in Howard, Stone, and McGhee were all public housing te-
nants attempting to assert private claims in federal courts to enforce the
rent limitation provision of the Brooke Amendment of the USHA. The
courts in Howard, Stone, and McGhee all analyzed the issue of whether
to imply a private right of action under the Brooke Amendment. All three
courts focused upon ascertaining the intent of Congress in passing the
Brooke Amendment and the USHA. Each of the courts looked at some or
all of the four Cort factors in an attempt to discern that legislative intent.
Yet, these courts disagreed in their conclusions concerning the individual
Cort factors and, ultimately, on the question whether an implied private
right of action existed. This somewhat surprising variety of conclusions
serves to reflect the confusion that exists in the area of Brooke Amend-
ment litigation.,

3

131. Id. at 1216.
132. Id. (quoting Shivers v. Landrieu, 674 F.2d 906, 912 (D.C. Cir. 1981)).
133. At this point it might be helpful to refer to the Table in the Appendix of this

Article. Note that although the Sixth Circuit in Howard held that an implied private right
of action existed in public housing tenants to enforce the Brooke Amendment rent limita-
tion provision, its holding extended only against HUD and not against a local public housing
authority. Also, the decision in Howard was limited'to a remedy for declaratory and injunc-
tive relief. The district court in Stone held that no implied private right of action existed
under the Brooke Amendment. Its holding, however, extended only to the local housing
authority, as HUD had been dismissed as a party for other reasons. The Alabama district
court in McGhee held that no implied private right of action existed, but it did not strictly
adhere to the four-part Cort and Daily Income Fund factors. Also, the McGhee holding
extended only to the local housing authority, since HUD had not been sued.
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IV. SECTION 1983 RIGHT OF ACTION

A second theory of recovery that public housing tenants have asserted
rests upon 42 U.S.C. § 1983.1" Prior to 1980, the Supreme Court had not
answered the question whether section 1983 encompasses claims based
solely upon statutory violations of federal law. In its 1980 decision in
Maine v. Thiboutot,13 5 the Court extended the scope of section 1983 to
cover federal statutory as well as constitutional violations. 3

1 Just as the
implied right of action inquiry proceeds beyond the express language of
the federal statute in question, the section 1983 inquiry does not end with
a determination that a federal statute allegedly has been violated. Not
every violation of a federal statute is subject to redress in private litiga-
tion under section 1983.

This section of this Comment will focus first upon the inquiries that a
court must make in determining whether a section 1983 action to enforce
a statute by private litigation is proper. Next, this section will compare
the decisions of courts in Brooke Amendment cases based upon a section
1983 theory of recovery. Finally, this section will emphasize the major
points of disagreement among federal courts that have been faced with a
section 1983 assertion in the Brooke Amendment context.

A. Two-Part Test

Two 1981 Supreme Court cases 8 7 set forth the two-part test that is
now accepted as the standard for determining whether a violation of a
federal statute gives rise to a section 1983 right of action. In Pennhurst
State School & Hospital v. Halderman,"" a resident of a treatment facil-
ity for the mentally retarded brought a class action suit alleging that con-
ditions at the facility violated a federal statute.' 3 ' In concluding that no
section 1983 right of action existed, the Court in Pennhurst identified the
following two factors: (1) Whether the statute created a 'right' that is
secured by the laws of the federal government within the meaning of sec-
tion 1983; and (2) whether the statute provided an exclusive remedy for
violations of its provisions.1 40

In Middlesex County Sewerage Authority v. National Sea Clammers

134. 42 U.S.C. § 1983 (1982). See supra note 16 for the text of this statute.
135. 448 U.S. 1 (1980).
136. Id. at 4.
137. Middlesex County Sewerage Auth. v. National Sea Clammers Ass'n, 453 U.S. 1

(1981); Pennhurst State School & Hosp. v. Halderman, 451 U.S. 1 (1981).
138. 451 U.S. 1 (1981).
139. Id. at 6.
140. Id. at 28.
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Association,"' an environmental organization sued various governmental
entities and officials for alleged violations of the Federal Water Pollution
Control Act and the Marine Protection, Research, and Sanctuaries Act of
1972.142 Upon raising the section 1983 issue sua sponte, the Court in Mid-
dlesex recognized that a claim alleging the violation of a federal statute
under color of state law arguably falls within the scope of the holding in
Thiboutot. 1 s The Court declined to find a section 1983 right of action in
Middlesex based upon the two factors set forth in Pennhurst: (1)
Whether, in enacting the statute in question, Congress had foreclosed pri-
vate enforcement of the statute; and (2) whether the statute in question
created rights enforceable under section 1983.144

B. Case Law

In the 1985 case of Beckham v. New York City Housing Authority,'14

public housing tenants challenged the policy of a local public housing
agency that allowed the agency to raise tenant rents above the statutory
limit for the tenants' failure to 'recertify' their family income and compo-
sition in a timely fashion.'W The Second Circuit Court of Appeals held
that a section 1983 right of action for alleged violations of the Brooke
Amendment is proper because the Brooke Amendment does not fall
under either of the two factors defined in Pennhurst and Middlesex.'4 7

In another 1985 case, Wright v. City of Roanoke Redevelopment &
Housing Authority,'4 8 public housing tenants sued a local public housing
authority alleging that unreasonable utility allowances were causing the
tenants to be charged rent in excess of the statutory maximum set forth
in the Brooke Amendment.'4 The Fourth Circuit Court of Appeals in
Wright held that, based upon the Pennhurst and Middlesex inquiries, a
section 1983 action to enforce the Brooke Amendment is not appropri-
ate. 150 In McGhee, the Alabama district court found a section 1983 right
of action under the Brooke Amendment despite its refusal to imply a pri-
vate remedy.15 '

141. 453 U.S. 1 (1981).
142. Federal Water Pollution Control Act, Pub. L. No. 92-500, 86 Stat. 816 (1972);

Marine Resources Protection, Research, and Sanctuaries Act of 1972, Pub. L. No. 92-532, 86
Stat. 1052.

143. 453 U.S. at 26.
144. Id. at 19.
145. 755 F.2d 1074 (2d Cir. 1985).
146. Id. at 1075.
147. Id. at 1077.
148. 771 F.2d 833 (4th Cir. 1985), cert. granted, 54 U.S.LW. 3484 (U.S. Jan. 21, 1986).
149. 771 F.2d at 834.
150. Id. at 837.
151. 543 F. Supp. at 608. As the court in McGhee assumed that the Thiboutot holding
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In a section 1983 analysis, the first inquiry is whether Congress in-
tended for the statute in question to create rights enforceable under sec-
tion 1983.15' The Second Circuit Court of Appeals in Beckham answered
this question affirmatively because some trial courts within the second
circuit had recognized the Brooke Amendment as establishing enforceable
rights in public housing tenants to pay as rent no more than the statutory
maximum.15a According to the court, the Connecticut district court in the
1972 case of Barber v. White'" and the 1975 case of Owens v. Housing
Authority15 had 'recognized' that the Brooke Amendment established
rights enforceable against local authorities and officials who set rents at
amounts higher than the statutory limit.'s

The Fourth Circuit Court of Appeals reached a contrary conclusion in
Wright, basing its decision that the Brooke Amendment did not create an
enforceable right to sue under section 1983 upon its own 1984 decision in
Phelps v. Housing Authority.15 7 In Phelps, public housing tenants alleged
that a local housing authority's policies regarding the admission of te-
nants to the housing projects violated the USHA.ls In answering the sec-
tion 1983 question in Phelps, the Fourth Circuit determined that it was
highly improbable that Congress intended that federal courts should bal-
ance the conflicting interests among the various applicants to public

said that section 1983 covered any claim based upon a violation of some federal statute, it
did not undertake an analysis using the Middlesex and Pennhurst tests. Id. While the hold-
ing in McGhee is relevant to this section of this Comment, there is no underlying reasoning
that will benefit the section 1983 discussion. The focus from this point forward will fall upon
the two cases that fully discuss the courts' rationale behind their decisions concerning the
section 1983 issue in the Brooke Amendment area of law.

152. 451 U.S. at 28; 453 U.S. at 19.
153. 755 F.2d at 1077.
154. 351 F. Supp. 1091 (D. Conn. 1972).
155. 394 F. Supp. 1267 (D. Conn. 1975).
156. 755 F.2d at 1077. The court in Beckham refers to the following language from the

district court's opinion in Owens: "Defendants assert that since the Brooke Amendment
does not set forth a definition of 'rent,' it cannot furnish a basis for a claim upon which
relief may be granted. The argument is without merit in view of Barber v. White .... " 394
F. Supp. at 1273. The relevant language in Barber to which the courts in Beckham and
Owens refer is as follows:

Since the extra rent charges are unlawful, plaintiffs are entitled to an injunction to
prevent the New Haven defendants from collecting on notes for such extra rent
which plaintiffs were in many instances forced to sign to avoid eviction. Plaintiffs
are not pressing their claim for reimbursement of extra rent already paid in con-
nection with this motion for partial summary judgment. Therefore, issues con-
cerning Eleventh Amendment defenses and possible remedies such as future rent
credits need not now be decided.

351 F. Supp. at 1097.
157. 742 F.2d 816 (4th Cir. 1984).
158. Id. at 817.
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housing projects.1 59 The court in Phelps concluded that it was similarly
unlikely that Congress intended that federal courts should weigh the 'pos-
sibly opposing statutory purposes' necessary to decide individual
claims. 6' 0 Applying this rationale to the facts in Wright, the Fourth Cir-
cuit concluded that a congressional intention that the federal courts
should engage in making the utility allowance computations required to
adjudicate individual claims was highly unlikely.161 Thus, the court in
Wright decided that any 'rights' allegedly conferred by the statute were
not the type of 'rights' enforceable under section 1983.162

The second section 1983 inquiry asks whether the statute demonstrates
a legislative intention to foreclose a remedy under section 1983.163 In
Beckham, the Second Circuit found that the Brooke Amendment did not
contain any comprehensive mechanisms to enforce the rent ceiling provi-
sion and thus failed to meet the Middlesex and Pennhurst requirements
of a legislative intent to foreclose private enforcement.1 6'

The Fourth Circuit in Wright again reached a contrary conclusion to
that of the Second Circuit in Beckham. Referring to its own recent deci-
sions in Phelps and Perry, the Fourth Circuit in Wright noted that it had
recently concluded that violations of the USHA "do not give rise to a §
1983 cause of action." 16 The court in Wright reiterated its conclusion in
Perry that, while tenants of public housing are the intended beneficiaries
of the USHA, the right to sue was not one of the benefits conferred by
Congress. 66 In reaching this conclusion, the Fourth Circuit in Wright re-
ferred to several of the observations that it had made in Perry four years
earlier. For example, the court in Perry said that while the legislative his-
tory of the USHA did not show an intent to create a private remedy in
public housing tenants, it did indicate a clear intention to vest control
and responsibility in local housing agencies. 16 Furthermore, the court
concluded that because the actual assistance of the federal funds admin-
istered under the national housing program went to the states rather than
to the tenants, the USHA failed to create any enforceable rights in the
tenants of the public housing that received federal funds under the
USHA. 168 Finally, the court decided that the lease between the public
housing tenants and the local authority creates a landlord-tenant type of

159. Id. at 821-22.
160. Id.
161. 771 F.2d at 836-37.
162. Id. at 837.
163. 453 U.S. at 19-20.
164. 755 F.2d at 1077.
165. 771 F.2d at 835.
166. Id.
167. 664 F.2d at 1213.
168. Id. at 1217.
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relationship that is properly the province of the state courts.",'
In addition to relying upon its prior reasoning in Perry, the Fourth Cir-

cuit in Wright emphasized its rationale set forth in Phelps. In keeping
with its statements in Perry, the Fourth Circuit in Phelps concluded that
the means chosen by Congress to meet its objectives under the USHA was
that "HUD, rather than private litigants, [would] be the enforcer of the
statutory directive."1 70 This conclusion was based upon a number of fac-
tors, the key factor being the absence of any 'affirmative statutory lan-
guage' evidencing a legislative intent to allow private actions.171

The second factor upon which the Fourth Circuit based its conclusion
was the USHA's entrusting the HUD Secretary with the responsibility of
performing audits. These audits were necessary to ensure compliance by
local housing agencies with the Annual Contributions Contracts (ACCs),
under which the federal government makes funds available to the local
public housing authorities in exchange for their compliance with the
USHA and HUD regulations. 2 Furthermore, HUD, as promisee under
the ACCs, possesses the authority to enforce compliance by the local
housing agencies because HUD has the power to terminate the federal
funds that are distributed under the ACCs.' 7

3 The court in Phelps thus
concluded that Congress intended to foreclose the private enforcement of
the statute because the legislative scheme of the USHA evinces a legisla-
tive intent that HUD be the enforcer of the USHA requirements and the
HUD regulations.' 7

4 Relying upon its own prior decisions once again, the
Fourth Circuit in Wright concluded that the USHA demonstrates a legis-
lative intent to foreclose a private right of action under section 1983.17

Plaintiffs in Beckham, Wright, and McGhee were public housing te-
nants asserting that section 1983 gave them a right to sue in the federal
courts to enforce the rent ceiling set forth in the Brooke Amendment.
With the exception of McGhee, the courts in these cases engaged in the
same two-part analysis by applying the Middlesex and Pennhurst tests in
the Brooke Amendment context. While the court in McGhee held that a
section 1983 right of action did exist, it reached this conclusion by assum-
ing that Thiboutot authorized a section 1983 claim whenever a federal
statute was violated. 17 Although the courts in Beckham and Wright did
engage in analyses of the two-part test, they reached contrary decisions

169. Id. at 1217-18 n.15.
170. 742 F.2d at 821.
171. Id.
172. Id.
173. Id.
174. Id.
175. 771 F.2d at 836.
176. 543 F. Supp. at 608.
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on each of the prongs. The different results reached by the courts in
Beckham and Wright are as inconsistent as those reached in the implied
right of action cases previously discussed in section three of this Com-
ment.' 7" While the apparent confusion on this issue is no less surprising
than that in the implied right of action area, the results are at least ex-
plainable in that each of the circuit courts based its decision upon prece-
dent from its own jurisdiction."'

V. CONCLUSION

Brooke Amendment cases are arising with increasing frequency. In ad-
dition to the five cases upon which this Comment focuses, at least six
other USHA or Brooke Amendment cases have arisen since the District
Court of the Middle District of Alabama decided McGhee in 1982.'1 9 One
of these six, Brown v. Housing Authority,'" was recently decided by the
Eleventh Circuit Court of Appeals, which held that the Brooke Amend-
ment contains neither an implied nor a section 1983 right of action. s6 A
thorough discussion of these cases, several of which are unreported, would
be repetitive in light of sections three and four of this Comment. The
opinions in these cases are typically very short and consist primarily of
statements of reliance upon various other cases. A brief mention of the
facts and holdings is warranted in order to illustrate that the trend to-
wards diversity in the Brooke Amendment area will continue.

in Norman v. Housing Authority,1s" the District Court for the Middle
District of Alabama held that the Brooke Amendment does not contain
an implied private right of action, but that it does contain a section 1983

177. See Table in the Appendix.
178. The Second Circuit court in Beckham placed much emphasis upon previous find-

ings of two district courts within the second circuit. 755 F.2d at 1077. The Fourth Circuit
court in Wright, however, relied almost totally upon two of its own prior decisions. 771 F.2d
at 835.

179. See Nelson v. Greater Gadsden Hous. Auth., 606 F. Supp. 948 (N.D. Ala. 1985);
Norman v. Housing Auth., Civ. Action No. 83V-6-N (M.D. Ala. May 18, 1984); Jackson v.
Housing Auth., No. 82-136-CIV-Ft.M.-17 (M.D. Fla. Apr. 4, 1984) (appeal dismissed without
opinion by the Eleventh Circuit Court of Appeals at 765 F.2d 152 (11th Cir. 1985)); Hill v.
Ogburn, TCA 84-7010-WS (N.D. Fla. July 24, 1984); Brown v. Housing Auth., No. 85-8186
(11th Cir. Mar. 25, 1986); Hudson v. Concord Dep't of Hous., Civ. No. C-83-284-5 (M.D.
N.C. Mar. 14, 1984).

180. No. 85-8186 (11th Cir. Mar. 25, 1986).
181. Id. at _. Brown was not included among those cases upon which this Comment

focused because the Eleventh Circuit's decision was not reached until March 25, 1986 at
which time this Comments was in its final editing stage. Because the Brown decision con-
tains the current authority on these Brooke Amendement issues in the Eleventh Circuit, a
reading of the opinion would be appropriate.

182. Civ. Action No. 83V-6-N (M.D. Ala. May 18, 1984).
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right of action. 3 In the 1985 case of Nelson v. Greater Gadsden Housing
Authority,"'" the District Court for the Northern District of Alabama
held that a section 1983 right of action exists under the Brooke Amend-
ment, but the court did not reach the implied private right of action is-
sue. 185 The District Court for the Middle District of Florida, in Jackson v.
Housing Authority,'" held that neither an implied private right of action
nor a section 1983 private right of action existed under the USHA.' 7 As
the court did in Jackson, the District Court for the Northern District of
Florida, in Hill v. Ogburn,"' held that the USHA warranted neither an
implied private right of action nor a section 1983 action in public housing
tenants.18 9 In contrast, the District Court for the Middle District of North
Carolina, in Hudson v. Concord Department of Housing,1 " held that the
USHA provisions do contain a section 1983 private right of action.'91

The cases in this Comment illustrate the conflicts among the federal
district and circuit courts in Brooke Amendment and USHA litigation. As
the circuit court in Howard recognized, "[t]he far more efficient approach
to this problem would be for Congress to express clearly its intent either
in the plain language of the statute or in the legislative history.', 2 Con-
gress, however, has passed several recent amendments to the Brooke
Amendment but has yet to make known its intentions regarding the pri-
vate enforcement of the provision.'9e

Another possible solution to the problem, which recently became a
probable one, would be for the United States Supreme Court to resolve
the conflicts among the lower federal courts. On January 21, 1986, the
Supreme Court granted plaintiffs' petition for a writ of certiorari in
Wright v. Roanoke Redevelopment & Housing Authority.194 Since the
implied private right of action issue was not part of the fourth circuit's
holding in Wright,'s the Court is likely to address only the section 1983
issue. The Court, however, may recognize the close relationship between

183. Id.
184. 606 F. Supp. 948 (N.D. Ala. 1985).
185. Id. at 956.
186. No. 82-136-CIV-Ft.M.-17 (M.D. Fla. Apr. 4, 1984) (appeal dismissed without opin-

ion by the Eleventh Circuit Court of Appeals at 765 F.2d 152 (11th Cir. 1985)).
187. No. 82-136-CIV-Ft.M.-17 (M.D. Fla. Apr. 4, 1984).
188. TCA 84-7010-WS (N.D. Fla. July 24, 1984).
189. Id.
190. Civ. No. C-83-284-S (M.D. N.C. Mar. 14, 1984).
191. Id.
192. 738 F.2d at 724 n.3.
193. For an overview of the passage of these amendments, see supra note 6.
194, 771 F.2d 833 (4th Cir. 1985), cert. granted, 54 U.S.L.W. 3484 (U.S. Jan. 21, 1986)

(No. 85-5915).
195. See Table in the Appendix for a concise diagram of the issues addressed by the

Fourth Circuit in Wright.
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these two issues and, therefore, address the implied right of action issue
in dictum. This at least would offer some guidance to the lower courts on
this issue. While it would be presumptuous for this Comment to attempt
to offer guidance to the Supreme Court, a certain amount of speculation
on the factors that the Court should, and probably will, bear in mind
throughout its analysis of these issues seems warranted.

Analyses of implied private right of action issues and section 1983 is-
sues ultimately turn upon ascertaining congressional intent. With the ab-
sence of an express statement of that intent in either the statutory lan-
guage or the legislative history, the Supreme Court should be guided by
its own observation in Touche Ross: "The ultimate question is one of
congressional intent, not one of whether this Court thinks it can improve
upon the statutory scheme that Congress enacted into law.""

In examining the Brooke Amendment issues in light of the various fac-
tors upon which this Comment has focused, the Court should also bear in
mind three additional elements that underlie the Brooke Amendment.
First, Congress' declaration of policy as stated in 42 U.S.C. § 1437,19
though technically not a part of the USHA, does provide insight into the
congressional policy behind the federal housing program. That policy, ac-
cording to section 1437, is to further the general welfare of the United
States as a whole and to help the various states to correct inadequate and
unsafe conditions in the public housing projects."" Thus, while the funds
that subsidize lower income tenants' rents certainly benefit the tenants, a
similarly reasonable conclusion is that they also benefit the Nation as a
whole and the states as parts of that whole.

A second underlying point that the Court should consider is that the
regulations promulgated by the Secretary of HUD under the authority of
the USHA provide for tenant grievance procedures.19° These procedures
are designed "to assure that [public housing] tenants are afforded an op-
portunity for a hearing if the tenant disputes within a reasonable time
any [public housing agency] action or failure to act involving the tenant's
lease. . ." or any regulations adversely affecting that tenant."00 Although
these procedures are a part of the enforcement scheme of the USHA gen-
erally, they do not apply to grievances that are asserted in the form of
class actions.20 1

A third factor for the Court to consider is the Annual Contributions
Contracts (ACCs) between HUD and each local public housing agency.

196. 442 U.S. at 578.
197. 42 U.S.C. § 1437 (1982).
198. Id.
199. These grievance procedures are located at 24 C.F.R. §§ 966.50-.59 (1985).
200. 24 C.F.R. § 966.50 (1985).
201. Id. § 966.51(b).
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These ACCs require that each local agency adhere to the USHA and to
the regulations promulgated under it by HUD.20 The Court should con-
sider that a basic aspect of the enforcement scheme of the USHA is
HUD's right to enforce these ACCs against the local agencies that receive
federal funds.

In light of the formal tests analyzed in sections three and four of this
Comment and the three additional factors, it is unlikely that Congress
intended to create a right in public housing tenants to bring private law-
suits in the federal courts to enforce the Brooke Amendment's rent ceil-
ing provision. As noted earlier, neither the statutory language nor the leg-
islative history mentions a private right of action in anyone. 03 While the
grievance procedures and ACCs did not precede Congress' enactment of
the Brooke Amendment or the USHA generally, they were congression-
ally authorized responses to the need for a means by which to ensure local
compliance with the federal statutes and regulations. Congress' authoriza-
tion of these procedures indicates that Congress wanted HUD, as its im-
plementing agency, to enforce the congressional mandates regarding the
federal housing program. Further, Congress' general statement.of the pol-
icy behind the federal housing program, embodied in section 1437, did
express the desire to help the states and the nation under the USHA
provisions.

A final consideration in concluding that Congress did not likely intend
to confer upon public housing tenants the right to bring federal lawsuits
under the Brooke Amendment is the recognition that the federal courts
are already inundated with more cases than they are equipped to handle.
The assertion that Congress intended to create the potential for the filing
of a lawsuit by every public housing tenant with a rent grievance is diffi-
cult to support in light of the lack of any such affirmative indication on
Congress' part. As the ultimate question is congressional intent, the in-
quiry need not go any further.

LORETfA L. PINKSTON

202. See supra text accompanying notes 12-14.
203. See supra notes 2, 3, 20 & 21.
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APPENDIX

THIS COURT'S THIS COURT'S DOES THIS COURT'S DOSS THIS COURT'S
ANSWER TO ANSWER TO HOLDING EXTEND HOLDING EXTEND
WHETHER THERE IS WHETHER THERE IS TO HUD? TO LOCAL PUBLIC

CASE AN IMPLIED A § 1983 RIGHT OF HOUSING
PRIVATE RIGHT OF ACTION TO AGENCIES?
ACTION UNDER THE ENFORCE THE

BROOKE BROOKE
AMENDMENT AMENDMENT III

Plaintiffs'
complaint did not
assert an implied

WRIGHT right of action, NO NO YES
(4th Cir. 1985) thus the Wright

holding does not HUD apparently
cover this issue. was not sued
The court did, in here.
dictum, reject the
implied right of
action theory.

BECKHAM This court did YES NO YES
(2d Cir. 1985) not address this

question HUD apparently
was not sued
here.

YES This court did
not address this

HOWARD This court did, question, as YEs NO
(6th Cir. 1984) however, limit its plaintiffs'

holding to suits complaint was not
for declaratory amended to
and injunctive include this issue
relief only. in a timely

fashion.

STONE NO This court did NO YES
(D.D.C. 1983) not address this

issue. HUD had been
dismissed as a
party for other
reasons.

MCGHE NO YES NO YES
(M.D. Ala. 1982)

HUD was not
sued.




