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Commentators have suggested that criminal defense lawyers are more
cooperative than adversarial in their relations with prosecutors; the vast
number of negotiated guilty pleas may reflect their cooperativeness.' The

t Criminal defense attorneys attending the two 1985 summer sessions of the National
Criminal Defense College at Mercer University were asked to complete a seven-page
questionnaire concerning their activities in the period before trial or guilty plea. The
questions covered a wide range of pretrial activities, the skills and knowledge employed in
those activities, and opinions about certain aspects of the early stages of criminal
representation. Fifty completed questionnaires were returned. The Author conducted a
similar survey of felony defense lawyers in Dane County, Wisconsin in the Spring of 1985.
Both surveys are a part of an empirical study of pretrial lawyering the Author is preparing
in partial fulfillment of the requirements for the degree of Doctor of Juridical Science at the
University of Wisconsin Law School.

For this Article the Author has selected from the National College questionnaire only the
questions related to interviewing, counseling and negotiating. The discussion in this Article
is preliminary in the sense that it makes no effort either to compare the subject activities
with other functions performed pretrial or to cross-verify the National College findings
against the Dane County responses.

Nevertheless, the responses from lawyers representing a broad geographical area and
diverse clientele provide an interesting and informative picture of the interviewing,
counseling, and negotiating practices of the lawyer respondents.
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American Bar Association Standards for defense lawyers seem to. require
counsel to conduct a thorough investigation before entering plea negotia-
tions with the prosecutor, and certainly before the client enters a guilty
plea.* The Supreme Court has held that the accused has no sixth amend-
ment right to counsel until adversarial proceedings begin, usually by some
kind of charging process.8 Are defense lawyers too cooperative with their
adversaries? Do they thoroughly investigate the facts before negotiating a
guilty plea? Are their services needed only after charges are filed?

To test the validity and relevance of supposed 'norms' among criminal
lawyers and to begin developing a better understanding of the pretrial
role of defense counsel, the Author conducted a survey of lawyers attend-
ing the National Criminal Defense College during the Summer of 1985. Of
the fifty lawyers who completed the Author's questionnaire, thirty-five
handled mostly felony cases and fifteen were primarily involved in misde-
meanor representation. The respondents represented twenty-one states
and both rural and urban populations. Some of them had less than one
year's experience, but the majority had several years of defense work and
had tried many cases. The size of the sample precludes representations in
this Article that the survey results establish what the norms of the pro-
fession are, but the diversity and representativeness of the respondents
suggests that cautious inferences can be drawn from the tabulated
responses.

This Article will limit its analysis to the survey questions directly or
indirectly related to the defense lawyer's role as interviewer, counselor,

schuler, The Defense Attorney's Role in Plea Bargaining, 84 YALE L.J. 1179 (1975).
2. ABA STANDARD8 RELATING TO Tmx DEFENSE FUNCTION § 4-4.1 (1982) [hereinafter cited

as ABA DEzNSE STANDARDS), provides that
It is the duty of the lawyer to conduct a prompt investigation of the circum-

stances of the case and to explore all avenues leading to facts relevant to the mer-
its of the case and the penalty in the event of conviction. The investigation should
always include efforts to secure information in the possession of the prosecution
and law enforcement authorities. The duty to investigate exists regardless of the
accused's admissions or statements to the lawyer of facts constituting guilt or the
accused's stated desire to plead guilty.

Id.
Standard 4-6.1(b) states that:

A lawyer may engage in plea discussions with the prosecutor, although ordina-
rily the client's consent to engage in such discussions should be obtained in ad-
vance. Under no circumstances should a lawyer recommend to a defendant accept-
ance of a plea unless a full investigation and study of the case has been completed,
including an analysis of controlling law and the evidence likely to be introduced at
trial.

Id.
3. United States v. Gouveia, 104 S. Ct. 2292 (1984); Kirby v. Illinois, 406 U.S. 682 (1972)

(plurality opinion).
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and negotiator. Table I reflects the proportion of cases in which the re-
spondents performed selected activities in the previous three years., By
assigning values of 5, 25, 50, 75, and 95 to the different columns in Table
1, multiplying the number of responses in each column by the corre-
sponding value, and dividing this sum by the total number of responses,
the 'mean percent rating' can be determined. The 'mean percent rating'
can be used to establish a rough frequency ranking for each activity. Not
surprisingly, the most frequently performed activity was client interviews,
with a 91 mean percent rating. s The least frequently performed activity
in this area was interviews of prosecution witnesses, with only a 50 mean
percent rating.'

Table I

Indicate the proportion of cases during the past three years in which you did the
following:

Interview your client

Counsel/advise your client

,Prepare your client to
testify or plead

Attempt to develop
rapport with client

Negotiate with prosecutor
concerning a possible
plea bargain

Attempt to identify the
non-legal effects of your
client's legal problems

Personally interview
defense witnesses

Personally interview
prosecution witnesses

0-10% 10-40% 40-60% 60-90% 90-100%

0 2% 2% 8% 88%

0 2% 4% 10% 84%

4% 4% 2% 17% 72%

2% 0 12% 18% 68%

0 4% 2% 40% 54%

4% 16% 16% 29% 35%

2% 25% 14% 32% 26%

14% 24% 28% 16% 18%

In addition to indicating the activities they perform, respondents were
asked to evaluate the importance for effective pretrial criminal represen-
tation of various abilities, areas of knowledge, and character traits. The
importance of each was to be indicated by a numerical ranking from 1 to
5, 1 being the least important and 5 being the most important. The sur-

4. See Table 1 above.
5. Id.
6. Id.

Mean
Percentage
Rating

91

90

84

84

83

67

62

50
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veyed abilities, knowledge, and traits pertinent to interviewing, counsel-
ing, and negotiating are shown in Table 2.7 Each is ranked in Table 2
according to a 'mean rating' obtained by averaging all of its individual
numerical ratings.8 As will be discussed below, the perceived relative im-
portance-or unimportance-of some of the surveyed abilities and areas
of knowledge is, at least, thought-provoking.

Table 2

Rank on a scale of I to 5, 5 being most 'important,' the relative importance of the
following for effective pretrial criminal defense:

Mean
Rating

Knowledge of available sentencing alternatives to incarceration 4.280

Ability to negotiate with prosecutor 4.140

Ability to establish rapport with client 4.102

Knowledge of statutory minimum/maximum punishments 4.080

Ability to counsel client 4.000

Ability to interview 3.940

Compassion 3.900

Knowledge of judge's history with regard to harshness or leniency in
sentencing 3.860

Knowledge of correctional system's special treatment programs for drug or

alcohol abuse or mental illness 3.760

Ability to predict likely sentence upon conviction or guilty plea 3.640

Knowledge of "good time" and parole rules and regulations 3.592

Knowledge of judge's predisposition toward prosecution or defense 3.449

Knowledge of prosecutor's usual "deal" for type offense involved 3.360

Ability to get along with judge 3.260

Knowledge of prosecutor's discretion in plea bargaining 3.224

Ability to identify and understand non-legal effects of client's legal problems 3.224

Ability to predict outcome of guilt phase of trial 3.100

Ability to get along with prosecutor 3.040

Knowledge of types of correctional institutions 2.918

Ability to predict to which institution client will likely be assigned by
corrections department 2.204

7. See Table 2 above.
8. Id.
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I. THE ABILITY TO INTERVIEW, COUNSEL, AND NEGOTIATE

One rather obvious, but nonetheless important, implication from the
figures in Tables I and 2 is that abilities in interviewing, counseling, and
negotiating are critical to effective pretrial criminal representation.' De-
fense lawyers interview and counsel their clients in nearly every case, and
they prepare their clients for court appearances (a form of counseling)
nearly as often. More than half of the lawyers surveyed negotiated with
the prosecutor in 90 to 100% of their cases; nearly all the others negoti-
ated for 60 to 90% of their clients. Because they are used frequently,
skills in interviewing, counseling, and negotiating are obviously very im-
portant at the pretrial stage in criminal cases. All three skills were given
relatively high importance ratings, but the ability to negotiate with the
prosecutor, although employed the least often, was rated the most critical
of the three.10

The importance of nontrial skills should be significant to law schools,
the National College, and public defender offices. While most law schools
now have extensive trial practice offerings, fewer offer sufficient instruc-
tion in the so-called office skills." Additionally, continuing legal educa-
tion programs in trial advocacy are fairly common while fewer training
opportunities exist for attorneys interested in developing or polishing
skills in interviewing, counseling, and negotiating. 2 Perhaps a greater ap-
preciation of the crucial importance of these pretrial activities, as sug-
gested by these survey results, will eventually result in more educational
opportunities.

9. See supra Tables 1 & 2, p. 1021-22.

10. See supra Table 2, p. 1022.

11. One study suggests that law schools have traditionally played little role in developing
these skills. Baird, A Survey of the Relevance of Legal Training to Law School Graduates,
29 J. LEGAL EDUC. 264, 273 (Table 3) (1978).

In the last two decades, most law schools have implemented clinical counies in which
students receive some instruction as well as live-client experience with interviewing and
counseling and, to a lesser extent, negotiation. However, clinical programs are frequently
law schools' step-children and are often not available to all students. Adequate course
materials are available, see D. BINDER & S. PIcE, LEGAL INTERVIEWING AND COUNSELING: A
CLIENT-CENTERED APPROACH (1977); G. WILLiAMS, LEGAL NEGOTIATION AND SETTLEMENT
(1983); R. HAYDOCK, NEGOTIATION PRACT7CE (1984), but the problem lies in the allocation of
limited resources to courses not considered truly academic and in which the cost of instruc-
tion per student is high because of low student-teacher ratios.

12. Quite recently the National Institute for Trial Advocacy has developed separate
weekend courses in interviewing and counseling and in negotiation. These courses have not
yet caught on with lawyers to the extent NITA's trial advocacy courses have.

1986] 1023
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II. THE COOPERATIVENESS OF DEFENSE LAWYERS

As indicated above, defense lawyers have been accused of being too co-
operative with prosecutors." A study of criminal lawyers in Phoenix, if
not directly verifying this view, tends to indicate that defense lawyers be-
lieve it important at least to get along with prosecutors.14 Among Phoenix
criminal lawyers, 77.2% thought that defense counsel's ability to get
along with lawyers in the prosecutor's office was a factor in plea bargain-
ing.15 Responses of lawyers in the National College survey cast doubt on
this statistic and on the validity of the criticism. On an importance rating
scale of 1 to 5, the ability to negotiate with the prosecutor received a high
rating of 4.140, but the ability to get along with the prosecutor rated a
much lower 3.040.16 Thus, the National College study seems to indicate
that good relations with the prosecutor are not nearly as important as
many believe. Indeed, it appears that defense lawyers with good negotia-
tion skills can obtain favorable plea bargains even if they do not get along
well with their opponents.

The ability to get along with the defendant is apparently much more
important than good relations with either the prosecutor or the judge.1
While the ability to get along with the judge received a 3.260 importance
rating, slightly better than the 3.040 rating of getting along with the pros-
ecutor, the ability to establish rapport with the client was given a very
high average rating of 4.102.1'

Table 3

Mean
Relative importance of: Rating

Ability to establish rapport with client 4.102
Ability to get along with judge 3.260
Ability to get along with prosecutor 3.040

The high importance rating of establishing client rapport is consistent
with both the 3.900 rating of the trait of compassion's and the high per-
centage of cases in which defense lawyers said they attempt to establish
rapport with their clients2e The defense lawyers' apparent interest in

13. See supra note 1 and accompanying text.
14. Note, Investigation of Facts in Preparation for Plea Bargaining, 1981 ARiz. ST. LJ.

557, 568 Table I (1981).
15. Id.
16. See supra Table 2, p. 1022.
17. See Table 3 above.
18. Id.
19. See supra Table 2, p. 1022.
20. See supra Table 1, p. 1021.
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their clients comports with a principal thesis in the leading coursebook on
interviewing and counseling.21 Binder and Price argue that establishing a
good relationship with the client motivates the client to disclose more in-
formation in interviews. 2 This is part of what the authors refer to as a
client-centered approach to interviewing and counseling."

The client-centered approach, in Binder and Price's view, does not ex-
tend to identifying most of the nonlegal consequences of the client's legal
difficulties.2 ' The National College survey verifies this view. Although
more than half of the surveyed lawyers attempted in more than half of
their cases to identify the nonlegal effects of their clients' legal
problems," they gave the ability to do so only a 3.224 mean importance
rating.' Thus, while the lawyers are compassionate toward their clients
and believe that attorney-client rapport is very important, they are far
more concerned about dealing with each client's immediate legal problem
than with the problem's fallout in other areas of the client's life.

III. PRENEGOTIATION INVESTIGATION

Binder and Price place the burden on the lawyer to be prepared enough
to be able to predict the outcome of a trial:

[P]rofessional responsibility demands that a lawyer should not permit a
client to proceed to trial when the lawyer has no idea what legal outcome
will result. When a lawyer is totally uncertain about what the outcome
will be, the lawyer should gather the data necessary to predict the out-
come, or withdraw from the case.2 7

The ABA Standards for the Defense Function contemplate a 'full investi-
gation' in every case, and always before entering a plea agreement." Com-
mentators usually urge that fact investigation is a necessary precondition
to plea bargaining because defense counsel "should be able to predict the
likely outcome if the case were to go to trial and to predict whether the
sentence imposed after a guilty verdict would be greater [than] the sen-
tence possible under a plea agreement." 2'

The courts are somewhat less emphatic about the need for thorough
prenegotiation investigation. Most courts tolerate less extensive investiga-

21. D. BINDER & S. PRIcE, supra note 11, at 6-19.
22. Id.
23. Id. at 147-48.
24. Id. at 144-45.
25. See supra Table 1, p. 1021.
26. See supra Table 2, p. 1022.
27. D. BINDER & S. PRICE, supra note 11, at 143 (emphasis in original).
28. ABA DEFENSE STANDARD § 6.1(b) (1982).
29. Note, supra note 15, at 562. See also Alschuler, supra note 1, at 1267.
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tions in cases in which the defendant pleads guilty. 0 One federal court of
appeals has gone so far as to hold that no preplea investigation is
required. 1

In actual practice, it seems that many defense lawyers conduct little or
no prenegotiation fact investigation. The Phoenix study found that in
47.3% of felonies and 69.2% of misdemeanors, defense counsel did not
interview any prosecution witnesses before entering plea negotiations.31
In 30.3% of the cases, no defense witnesses were interviewed.3 3

Attorneys participating in the National College survey reported
prenegotiation investigative practices consistent with those of Phoenix
criminal lawyers. One-fourth of the respondents indicated that they per-
sonally interviewed defense witnesses in no more than 40% of their cases,
and more than one-third said that they interviewed prosecution witnesses
in only 40% or fewer cases." Furthermore, the ability to predict the out-
come of the guilt phase of a trial received a relatively low 3.100 mean
importance rating.35 Table 4 reveals that fully half of the attorneys in the

survey did not conduct a thorough investigation, do legal research, or de-
velop a theory of defense before plea negotiations.

30. Compare Commonwealth v. Baldwin, 219 Pa. Super. 153, 280 A.2d 654 (1971) (fail-
ure to investigate facts vitiated guilty plea) with Monsour v. Cady, 342 F. Supp. 353 (E.D.
Wis. 1972), cert. denied, 414 U.S. 1010 (1973) (failure to investigate facts before guilty plea
not inadequate representation).

31. Missouri v. Turley, 443 F.2d 1313 (8th Cir.), cert. denied, 404 U.S. 965 (1971). "[De-
fendant] waived any right that he may have had to have his court appointed counsel con-
duct independent and collateral investigation of the facts surrounding the criminal charges
against him." Id. at 1317.

32. Note, supra note 15, at 576.

33. Id. at 579.

34. See supra Table 1, p. 1021. There may be a number of valid reasons for not person-
ally interviewing witnesses, such as having investigators conduct interviews. See also Note,
supra note 15, at 581. Some respondents at the National College reported annual caseloads
in excess of 300-a number that forecloses personal interviews of all witnesses in all cases.
The commentary here is not intended as judgmental toward the lawyers themselves because
no mechanism was provided for them to explain their investigation procedures. -Serious
questions about the adequacy of defense services, however, are raised by the substantial
evidence that insufficient investigation is completed in many cases before pleas are
negotiated.

35. See supra Table 2, p. 1022.

36. See infra Table 4, p. 1027.
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Table 4

In what percentage of your
cases did you conduct a
thorough investigation,
do legal research, and Mean
develop a theory Percent
of defense before 0-10% 10-40% 40-60% 60-90% 90-100% Rating
plea negotiations

14% 37% 23% 14% 12% 43

The widespread lack of prenegotiation preparation is significant when
compared with factors recognized as important in plea bargaining. In the
Phoenix study, 94.7% of the lawyers believed that weaknesses in the
prosecution's case were always or usually an important factor.8 ' Similarly,
90.6% thought that the strength of evidence for the defense was always
or usually important to plea bargaining.3s The Phoenix study also dis-
closed that in nearly half of the felony cases reviewed, the evidence at
trial was either weaker or stronger than it had appeared before trial in
police reports and other discovery materials. s 9

The strength or weakness of the evidence for or against the accused is
concededly a critical factor in plea negotiations, and police reports and
other discovery materials are apparently poor indicators of how strong
the evidence will be at trial. The only way for defense counsel to gauge
the strength of a particular case is to conduct an independent investiga-
tion, including witness interviews. The absence of adequate fact investiga-
tion in a substantial proportion of cases raises a serious question about
the adequacy of defense services in those cases. It would be easy to point
the accusing finger of inadequacy at defense lawyers because of the fre-
quent failure to investigate. All that can justifiably be said here, however,
is that an apparent problem exists and that further research is required
into the problem's existence, causes, and potential remedies.

IV. FACTORS IN PLEA BARGAINING

The main purpose of the National College-Mercer Survey was to iden-
tify the pretrial functions of criminal defense lawyers and to determine
the importance of specific abilities and knowledge in carrying out those
functions. Although criminal defense lawyers were themselves the focus of
the study, their responses to certain questions give insight into the dy-
namics of the criminal justice system. For instance, in learning what the
lawyer should know and be able to do in plea negotiations, we discovered

37. Note, supra note 15, at 568.
38. Id.
39. Id. at 571.
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some of the factors affecting the bargains actually negotiated.

Table 5 lists the negotiation-related areas of knowledge and abilities
discussed in the National College survey.40 The mean importance ratings
given these items disclosed the significance of various considerations in
arriving at an appropriate plea agreement. Of course, the ability to con-
duct the negotiations themselves must, and did, rank quite high. Even
higher was a knowledge of available sentencing alternatives to incarcera-
tion at 4.280."4 Also rated quite high was a knowledge of the minimum
and maximum punishment permitted by statute with a 4.080 rating. By
contrast, knowledge about the correctional system and the ability to pre-
dict which prison the defendant would be sent to were considered far less
important, 2.918 and 2.204, respectively. 42 Thus, it is apparent that the
length and type of sentence are much more important than the place it
will be served. The conclusion that great emphasis is placed on alterna-
tive types of sentences is verified by the substantial importance. a 3.760
rating, of a knowledge of the special treatment programs available in the
correctional system for drug or alcohol abuse or mental illness.4 3

Some interesting contrasts appear in Table 5. For instance, length of
sentence appears to be more relevant than the probability of a conviction.
This inference springs from a mean importance rating of 3.640 for the
ability to predict the likely sentence compared with only a 3.100 rating
for the ability to predict the outcome of the guilt phase of the trial.4 It is
interesting to note that getting along with the judge (3.260) is relatively
less important than knowing about the judge's past record of harshness or
leniency in sentencing decisions (3.860).' 5 This latter factor also indicates
the value of experience within the local court system for knowing when a
plea bargain is really a bargain.

Lawyer creativity in negotiations also is apparent in these statistics.
The significance ascribed to a knowledge of sentencing alternatives and
treatment programs available in prison indicates that lawyers attempt to
find plea dispositions that are appropriate for their clients as individuals.
The entire range of areas of knowledge found to be important and the
skills necessary for pretrial representation indicate that plea negotiations
can at times be very complex and turn on very subtle considerations.

40. See infra Table 5, p. 1029.

41. Id.

42. Id.

43. Id.

44. Id.

45. Id.
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Table 5

Mean
Relative importance of: Rating

Knowledge of available sentencing alternatives to incarceration 4.280

Ability to negotiate with prosecutor 4.140

Knowledge of statutory minimum/maximum punishments 4.080

Knowledge of judge's history with regard to harshness or leniency in
sentencing 3.860

Knowledge of correctional system's special treatment programs for drug or
alcohol abuse or mental illness 3.760

Ability to predict likely sentence upon conviction or guilty plea 3.640

Knowledge of "good time" and parole rules and regulations 3.592

Knowledge of judge's predisposition toward prosecution or defense 3.449

Knowledge of prosecutor's usual "deal" for type offense involved 3.360

Ability to get along with judge 3.260

Knowledge of prosecutor's discretion in plea bargaining 3.224

Ability to predict outcome of guilt phase of trial 3.100

Ability to get along with prosecutor 3.040

Knowledge of types of correctional institutions 2.918

Ability to predict to which institution client will likely be assigned by
corrections department 2.204

V. EARLY REPRESENTATION

The Supreme Court has devoted considerable time to deciding at which
pretrial stages the accused is entitled under the sixth amendment to be
represented by counsel.4' The central issue in most cases has been the
admissibility of evidence taken in the absence of counsel, usually confes-
sions' 7 or lineup identifications.4 From these cases evolved the rule that
the constitutional right to counsel does not attach until the commence-
ment of adversary criminal proceedings, usually by the institution of for-
mal charges by indictment, information, or otherwise."e It is not surpris-
ing, therefore, that three-fourths of the attorneys in the National College

46. Compare, Coleman v. Alabama 399 U.S. 1 (1970) (preliminary hearing), with Esco-
bedo v. Illinois, 378 U.S. 478 (1964) (custodial interrogation).

47. E.g., Brewer v. Williams, 430 U.S. 387 (1977); Miranda v. Arizona, 384 U.S. 436
(1966).

48. E.g., United States v. Wade, 388 U.S. 218 (1967).
49. United States v. Gouveia, 467 U.S. 180 (1984); Kirby v. Illinois, 406 U.S. 682 (1972)

(plurality opinion).
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survey reported that they almost never enter a felony case before charges
are filed.50

Table 6

In what percentage of your Mean
felony cases did you enter Percent
the case before charges 0-10% 10-40% 40-60% 60-90% 90-100% Rating
were filed

77% 17% 4% 2% 0 12

The Supreme Court's right to counsel cases have not dealt with the
right to have counsel negotiate a proper charge before charges are filed.
Yet Table 7 discloses that two-thirds of the lawyers in the study indi-
cated that precharge representation would result in reduced charges or no
charge at all more than 10% of the time.5 1 One-third of the lawyers be-
lieved charges would be reduced or eliminated in more than 20% of their
felony cases.5 ' Anecdotal data from defense lawyers in Milwaukee
County, Wisconsin, where prosecutors often conduct a precharging con-
ference with defense counsel, indicate that in actual practice a lawyer
representing the accused before accusation may be successful in affecting
the ultimate charge even more frequently.

. Table 7

Assuming counsel is employed before charges 0-10% 10-20% 20-30% 30-50%
are filed, how often would defense counsel be
able to persuade the prosecutor either not to
charge the defendant or to reduce the proposed
charge? 33% 33% 18% 16%

Assuming that the Supreme Court's rules regarding the attachment of
counsel are carved in stone, we should not expect the Court to create a
constitutional right to counsel for charging negotiations before charges
are filed. But the common belief that precharge discussions can have a
salutary effect on the prosecutor's charging decision has serious implica-
tions for the courts and the defense bar. For instance, in jurisdictions in
which public defenders are assigned to cases only at or after the initial
appearance or arraignment following the filing of charges, many opportu-
nities to avoid prosecution or reduce charges are missed. Also lost are
potentially enormous savings in court resources; much time and funds can
be conserved if charges are not filed at all or if the most appropriate of-
fense is alleged initially. Court and public defender office administrators
should consider the feasibility of postarrest, precharge representation.

50. See Table 6 above.
51. See Table 7 above.
52. Id.



CRIMINAL DEFENSE SURVEY

Both the accused and the public would be better served by this
arrangement.

Considerations of malpractice also may be at play here. Failure to talk
to the prosecutor before, charges are proffered, presumably, does not
amount to constitutionally ineffective assistance of counsel; however, it is
conceivably an act of negligence subjecting the defense lawyer to claims
of malpractice. This may be true in the ordinary case; but it is especially
true in cases involving multiple defendants. One lawyer described prose-
cutors' practices in multi-defendant proceedings by the acronym FIFO,
that is, first-in-first-out, an accounting term referring to the assumption
that the first items brought into inventory are also the first to be used or
sold. In the criminal justice setting, the expression refers to the ability of
the codefendant who first negotiates with the prosecutor to be first out of
jail or prison. Several lawyers referred to this phenomenon by the expres-
sion, 'the first to talk is the first to walk.' It is manifest that a defense
lawyer retained by or assigned to one of multiple codefendants before
charges are filed disserves that client by failing to discuss with the prose-
cutor the charging process and the benefits to the client of early
cooperation. 5

VI. CONCLUSION

Contrary to the beliefs of some commentators, defense lawyers may not
be overly cooperative with prosecutors. By contrast, they are very con-
cerned about their clients. For as yet undefined reasons, however, defense
counsel may not be adequately preparing themselves for plea negotia-
tions. Additionally, although precharge representation is not now consti-
tutionally mandated, the failure of the system to make early representa-
tion available should be studied, and lawyers contacted by prospective
clients before charges are filed should consider the desirability of prompt
negotiations with the prosecutor.

53. Paradoxically, the need for prompt negotiations may be at odds with the need for
prenegotiation investigation.
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