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Victims: A New Rights Group
Emergest

by Arlene Violet*

I would like you in the audience to pretend for a moment; I want you to
pretend that you are eight and a half years old and that you are Johnny
Jones. As Johnny Jones, you feel sick in your stomach as you walk into
the courtroom. As you come into the courtroom, look over to the right
and see your stepfather sitting at the defendant's table. Now go by twelve
strangers who you really don't get a good look at because you're shorter
than the railing that they're sitting behind. Then you go up to this thing
called a 'stand' that reminds you a little of the pulpit in the church, and
when you try to sit in the witness seat it really doesn't fit your body, your
feet are swinging off the chair because they don't reach the ground. You
then look out and spot your mother, sitting next to your stepfather, and
you remember what your mother said to you:

Johnny, don't really testify in this case. They're accusing your father of
sexual assault for the last year and a half, on you. If you testify, Johnny,
you're going to split up my relationship with Jimmy. You may never see

t This Article is a transcript of the Fifth Brainerd Currie Memorial Lecture, which was
delivered on October 9, 1985, at The Grand Opera House, Macon, Georgia. Copyright © 1986
by Attorney General Arlene Violet.

* Attorney General, State of Rhode Island. Salve Regina College (B.A., 1966); Boston
College of Law (J.D., 1974).
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your brother and sister again, and, who knows, they may take you from
me. Don't testify.

As you begin to think about that, all of a sudden you are interrupted by
a voice to your left, and you look up and see some adult man you have
never seen in your life, dressed in black. Then, you look around the
strange courtroom, and the prosecutor gets up and begins to ask you the
most embarrassing, pointed questions you have ever heard in your life. As
you know, in sexual assault cases, you must tell in discrete detail every
element of the crime. "What did the defendant do to you next?" the
prosecutor asks. You remember the conversation with your mother. You
speak and say to your mother, "Mommy, why do I have to tell this story
over again? I have told it over and over again; you know what he did to
me. You tell everybody." You start to sob, and the prosecutor asks the
question again. The defense lawyer jumps up and yells, "Mistrial, mis-
trial." The judge makes him sit down. The prosecutor tries again, asks
the question again, and the little boy who had been perfect before the
grand jury and the bail hearing, just sobs and sobs and sobs, then lapses
into silence, a silence which began in March of 1985 and continues to this
very day. And the defendant walks out a free man.

Now, if you are a prosecutor, you really have to ask yourself, what are
the rights that are involved in this kind of case? What are the defend-
ant's rights, and what are the rights of the victims of crime? I respectfully
submit to you, that the day is now that all of us are going to see the
development of the rights of the victims of crimes. As a matter of fact, I
have a theory. My theory is that at any one moment of time, you cer-
tainly knew what the law was, and as a lawyer, you know what the state
of the law is today. But the real skill in being a good lawyer is being able
to predict what the law will become. Law follows society. Law will crystal-
ize only that which is already a consensus. At any one moment of time,
there is a group that is enjoying its rights, and another group brings a
balance back into the law. The group right now in criminal law that is
bringing back a perspective is the victim.

Now, I know, people are going to say, "Victims don't really have any
rights; after all, it's that conservative United States Supreme Court."
That's right, there is a conservative United States Supreme Court. How
did they get there? They got there because a conservative President ap-
pointed them. So how did he get there? He got there because there was a
consensus in this country for a variety of Reagan issues, including his
stand on law and order. That stand has been oriented toward victims'
rights.

I'm sure, of course, that all of you have heard about the exclusionary
rule. Within the last two terms particularly, the United States Supreme
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Court has had a lot to say about it. In one case, United States v. Leon,1

the police were looking at a drug trafficking scenario. They had an un-
proven informant 2 They went out and looked at a house that was known
to have been a previous place of drug trafficking. They also happened to
notice known drug users and traffickers going into the house and leaving
with small packages. So they got an affidavit, they proceeded for a search
warrant, and, indeed, an arrest warrant, but the court below quashed the
evidence based on the fact that the information in the affidavit was stale.
It was too old. There was no probable cause; therefore, the evidence was
excluded.3

The case goes to the United States Supreme Court. The Court uses
very interesting language to reverse the court below. In. paragraph upon
paragraph, the court explains that the exclusionary rule is not a constitu-
tional right.' The reason for the exclusionary rule, says the Court, is to
deter improper police conduct. The Court says, 'How can there be im-
proper police conduct here, because the affidavit was brought before a
neutral magistrate, who reviewed it and issued the warrant.' Then the
Court, which I think in a very 'telling' comment, goes on to say, 'When we
look at these facts there is no flagrant abuse by the police officer.'

Now, when you read that case, if you are a lawyer, you say, "What's
this 'no' language? No flagrant abuse? The exclusionary rule standard
used to be 'abuse.' It used to be that you had to deter misconduct." What
is going on in the United States Supreme Court? I respectfully submit to
you that what is going on is this societal concern, particularly in the drug
area, for the rights of the victims of crime, drug users or people who are
hooked on drugs, as well as police officers who have to face many sophisti-
cated schemes. What really is going on is that the Court wasn't standing
in the shoes of that defendant at all. The decision doesn't make any
sense, if you are looking at it from defendant's perspective. It can only be
that the Court in the Leon decision was standing in the shoes of the vic-
tims of the crime in rendering that decision. So maybe it was an aberra-
tion. No, I don't think it was an aberration.

Just look at the decision in Nix v. Williams.' Here is a rather famous
case concerning a mental patient in Iowa. He had escaped from a mental
institution and killed a little girl on Christmas Eve. The law enforcement
officer began to talk to him about giving the little girl a Christian burial

1. 104 S. Ct. 3405 (1984).
2. Id. at 3409.
3. Id. at 3410-11.
4. Id. at 3412.
5. Id. at 3418.
6. Id. at 3423.
7. 467 U.S. 431 (1984).
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during the holidays. So, defendant listened to that, brought the police to
where the body was, and was subsequently convicted.8 The case then
went up to the Supreme Court for the first time, and the Supreme Court
found that there was a derogation of the right to counsel. But for the
first time, in this decision, the Court left a door open.

The door the Court left open was this so-called independent source.
The Court stated that if it were inevitable that one would discover this
body, then you still may be able to try this fellow.10 Sure enough, the
state retried him and convicted him a second time based upon the argu-
ment that, using the preponderance of the evidence standard on a prelim-
inary hearing, they would have discovered the body anyway. 1

The Supreme Court agreed with both the conclusion and the standard.
In its analysis of the inevitable discovery rule, the Court relied on the
independent source analysis that had some precedent in the past lan-
guage. 2 What is very interesting about that decision is how the Court
goes out of its way, (granted there was a dissent), to agree with the Iowa
courts that at a hearing it's only by the preponderance of the evidence
that the state has to prove that it could have found this evidence any-
way'S-that it would have been an inevitable discovery.

Sure, the dissent said it should be clear and convincing." When you
step back from that particular decision, however, you really have to ask
yourself what has happened to the exclusionary rule and why did it
happen?

The admissibility into evidence of the body of a little girl killed on
Christmas Eve depended on what had been a technical ground that the
Warren Court always would have protected, in my view, as far as an ex-
clusion is concerned. But not now. The question is why not?

That's the second piece of the puzzle. It doesn't end there. I've been
asking the question about what has happened to the exclusionary rule. I
guess I should ask a more persuasive question. Whatever happened to the
concept of a search? What is a search now under the fourth amendment?
The Court has obviously addressed that. I am convinced that all the rul-
ings that have addressed the fourth amendment and that have cut the
fourth amendment development back have been in the drug area because
it is a compelling national problem.

8. Id. at 434-39.
9. Id. at 437 (citing Williams v. Brewer, 430 U.S. 387, 405-06 (1977)).

10. 467 U.S. at 437 (citing Williams v. Brewer, 430 U.S. 387, 407 n.12 (1977)).
11. 467 U.S. at 438.
12. Id. at 443-44.
13. Id. at 444.
14. Id. at 459 (Brennan, J., dissenting).
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The Supreme Court in Oliver v. United States' created the 'open field
exception.' Defendant was growing marijuana in his backyard in an open
field. There was a locked gate. There was a little bit of chicken-wire
around the marijuana patches, the type you would stick in the yard.
There was a no trespass sign. And yet, the drug agent went to the back,
spotted the plants, and arrested the fellow with no search warrant, with-
out anything. Defendant basically said, 'What is this? This is my home.
This is no trespass. Why, if anybody else came on this land, they would
have been guilty of criminal trespass. So certainly, your honor, you
shouldn't uphold this search of my property.'

The Supreme Court of the United States replied that the conviction
stood because the marijuana plants were in an open field. Out in the open
field, beyond your home and the middle curtilage of your home, the little
apron, if you will, around your home, it's open. It's no search. You don't
have any privacy or expectation of privacy out there in the open field."

Now we realize that if you were really only looking at the rights of the
defendant, that result would be unexplainable in terms of precedent. So
there had to be something else happening. And that is the victim and law
enforcement beginning to fight back in a compelling struggle in our soci-
ety today.

The whole war against drugs in this country is so sophisticated that you
cannot begin to imagine the schemes that exist to smuggle drugs. In some
countries people wear tweed or wool suits, liquify the heroin or cocaine,
and shoot it into the suit. The person would be able to come off the plane
and walk straight through customs and the dogs because the dogs hadn't
learned to sniff the cocaine or the heroin in the wool or the tweed suit.
They'd walk straight through, get to where they were going, take their
suit off and throw it into a mixture of ethyl alcohol that would aerate in
the tub. They'd then pull their suit out, the alcohol would evaporate, and
there would be two kilos of cocaine or heroin in the bottom of the tub.
That was the smuggling device.

You look at the United States, the coastlines that have to be staffed,
the airports that have to be staffed. When you see all these schemes and
you see the resources that are there, you bet your life the courts, because
of the danger in their view and the victimization inherent in those types
of practices, are going to begin to make some radical changes, in my view,
in the law. And they have already begun to do it.

Just recently the United States Supreme Court decided the case of
United States v. Montoya de Hernandez.18 This woman got off the plane

15. 466 U.S. 170 (1984).
16. Id. at 181.
17. Id. at 178.
18. 105 S. Ct. 3304 (1985).
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at one of the borders, started walking through customs, and customs
agents stopped her. She had $5,000 cash on her. When they asked her
what she was doing with the money, she claimed that she was there to
buy some materials for her husband. 19

The custom agents asked her, 'Well, what hotel are you staying in, it is
now night, and who are the vendors you are doing this work with?' She
had no names. They called over a female agent. The female agent patted
the woman down and noticed that her abdomen was very firm to the
touch. She also noticed that the woman was wearing plastic-lined panties
with a paper towel in them."0 The custom agents said to the woman,
'We've got some choices for you here. Number one, we will let you go if
you consent to an x-ray or if you defecate or take a plane back.' The
woman said she would take the plane. Except there was no plane, so she
was now down to two options.21 They kept her there for sixteen hours.
They got a court order that would allow x-rays and/or order detention
until she had the opportunity to defecate. And while they waited for the
sixteen hours, on the fifth hour a little balloon came out filled with co-
caine.22 Eighty-seven other balloons came out filled with cocaine, a half
kilo in all.23

Following her conviction, the case went all the way up to the United
States Supreme Court. The defense lawyers said to the Supreme Court
'Whatever happenened to Terry v. Ohio?24 Whatever happened to the
rule that you can make a brief investigative inquiry if somebody is suspi-
cious, but you've got to let them go on their way? You held this woman
sixteen hours, contrary to Terry v. Ohio.'

The Court responded that the standard now is reasonable suspicion.
Reasonable is defined as how much is reasonable under the circum-
stances.2 Now again, if you are a defense lawyer, and you look at Terry v.
Ohio and you look at this de Hernandez case, they don't match. The de
Hernandez case was decided from the perspective of the victims of the
crime and the law enforcement efforts to fight drugs because that is the
scenario of what is going on right now. Even starting a little bit back in
the Warren Court, the simple fact of the matter is that a lot of the excep-
tions, even on the fourth amendment, had to do, even back then, with
drug-related cases.

Remember all the automobile cases in which we had all the develop-

19. Id. at 3306-07.
20. Id. at 3307.
21. Id. at 3307-08.
22. Id. at 3308.
23. Id.
24. 392 U.S. 1 (1968).
25. 105 S. Ct. at 3311.
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ment of the plain view doctrine? Automobiles could take off and the evi-
dence would be lost forever. So a whole body of case law on search and
seizure began to be developed on the so-called automobile exception.

Now look at the way the automobile exception has presently developed
in the United States Supreme Court. They decided a case 6 where drug
agents had reason to believe that this man was selling marijuana in his
mobile home in exchange for sex with a young boy. So the agent waited
outside the mobile home, the little boy came out, and they persuaded the
little boy to bring the defendant outside.2 7 They went into the mobile
home without a search warrant and found marijuana on the table, ar-
rested him, and used the marijuana as part of the prosecution's case in
chief. The defendant was convicted and the case eventually went up to
the Supreme Court.2 8

First, the United States Supreme Court said, 'We know people live in
mobile homes, but you know what, on the one hand it is like an automo-
bile because it has so many parts to it that are in plain view.' Second, and
more significantly, the Court said that mobile homes are subject to a lot
of regulations. Anything like that, with so much regulation, diminishes
the expectation of privacy.2

So from the Court's viewpoint, mobile homes are going to be treated
within the line of cases that are like the old automobile cases. The Court
went on to say, 'We know all you defense lawyers are going to start talk-
ing about the fact that it's a residence; maybe it's on cement blocks and
maybe you're really not going to be able to make it move like a motor
vehicle.' The Supreme Court said, 'Look, let's talk about this right now.
We want to tell you that we're not going to be in a game of discussing
from this point forward what really constitutes a mobile home. That will
get us into the situation of looking into size, or the appointments inside
and how nice it is or it isn't. It isn't more stationary than the next one.
We're not going to get into that analysis of plain view. It's a regulated
activity; the expectation was diminished, and that's the end of it.t' 0

Even the Miranda1 ruling under the fifth amendment has been modi-
fied. In New York v. Quarles,"3 defendant was a rape suspect. The victim
had indicated that the suspect had a gun.8 The police arrived, they ar-
rested him and, without giving him his Miranda warnings, said, 'Look, do

26. California v. Carney, 105 S. Ct. 2066 (1985).
27. Id. at 2067.
28. Id. at 2067-68.
29. Id. at 2070-71.
30. Id.
31. Miranda v. Arizona, 384 U.S. 436 (1966).
32. 467 U.S. 649 (1984).
33. Id. at 651-52.
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you have a gun? We don't want it left around here to hurt anybody.' The
suspect said, 'Yes, I stashed it here in the grocery store.'3 He showed
them where the gun was. And, of course, they then attempted to use the
gun as part of the case in chief against him.3 5 The attempt was
unsuccessful.The United States Supreme Court not only held that defendant's state-
ment and the gun itself should have been admitted as evidence,'3 but re-
iterated that the exclusion of the evidence is a man-made rule. It's not of
constitutional dimensions. The fifth amendment doesn't prohibit all in-
criminating statements, only those that are coerced.3

Now we have to look at whether the police coerced this individual or
not. They say no. As a matter of fact, now we have a public safety excep-
tion to the Miranda warnings.38 Until recently, although there are a lot of
permutations in those decisions that try to use precedent, they don't ex-
plain such rulings. There's no explanation unless we really conclude that,
in fact, there is something else afoot. And that is, society is attempting to
bring back into balance (you may dispute whether they should) societal
interest, society as the victim of crime, as well as the individual.

Society is also moving to protect its victims through legislation. Let's go
back to Johnny Jones a moment. I talked about March and seven months
later there still is silence. That case happened in my state of Rhode Is-
land. It was true. After that case, I put in legislation in Rhode Island to
allow the video taping of statements by children so that the taped state-
ments could go in before the grand jury; the child could be available if
the grand jury insisted on live testimony of the child, but a video tape
could be used.

We now have in Rhode Island legislation allowing a child to testify on
closed circuit T.V.39 I am anticipating that defense lawyers will ask,
'What is this closed circuit television? The defendant has a right to have
the victim of the crime in the room. The defendant has the right to be
eyeball to eyeball with that particular witness because historically that
has been what the right of confrontation has been.'

Probably if that case were decided today, the defendant might very
well win on the ground that any closed circuit television testimony
against him denies him of his right of confrontation. But I make a predic-
tion that, because law follows society, and because there is a growing con-
sensus that the victims of crimes should have rights, the right of confron-

34. Id. at 652.
35. Id. at 652-53.
36. Id. at 659-60.
37. Id. at 654.
38. Id. at 655-58.
39. R.I GEN. LAWS §§ 11-37-13.1 to -13.2 (Supp. 1985).
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tation will eventually mean the right to confront adverse testimony only.
There is a consensus in our society that it is critically important for de-
fendants to have the right to cross-examine the child and that the jury
has the right to observe the child's face, but that's given through closed
circuit T.V. If you stand in the shoes of the victim, which I predict will
happen in the courts throughout the United States, I bet you will find in
a couple of years decisions that will say when you have a child, an espe-
cially vulnerable individual, someone who in fact can be easily trauma-
tized, it doesn't mean that the defendant has the right to eyeball that
child. For that particular class of persons that's tantamount to terrifying
them.

The issues will be hotly debated, but prosecutors will ask, 'What kind
of criminal justice system did Johnny Jones have when he walked into a
strange room with twelve people over there and with somebody dressed in
black? Kids are afraid of those types of robes and outfits. Johnny didn't
even fit in the chair. What's really the matter with putting Johnny Jones
in a room with a live television set, let him sit in a beanbag chair with
Captain Kangaroo, let the defense lawyer cross-examine him and have a
little walkie-talkie bulb in the lawyer's ear, so that he can hear his client
as his client tells him what to ask this particular child.' Why shouldn't
the criminal justice system adjust to the nature of the victim of the crime
to remove the trauma of the crime?

I respectfully submit that this victim-sensitive type of legislation is a
fact now in Kentucky,40 Minnesota,"' Texas,42 Arizona,"4 Montana," New
Mexico,"5 Florida,"4 Wisconsin,'47 Washington, 48 Oklahoma, 4 and Kan-
sas,50 and will continue to grow. Perhaps in this snapshot moment of time
in law that right may not be recognized due to the denial of the right of
confrontation, because of the presence issue, but I think the rights of the
victims will someday result in having a balance brought into the system.
In Rhode Island, for example, legislation passed last year that gives the
right of a speedy trial to children who have been victimized by abuse,
sexually and physically, and to senior citizens sixty-five years of age or

40. KY. REv. STAT. § 421.350 (1984).
41. MINN. STAT. ANN. §§ 611A.51-.68 (West Supp. 1985).
42. TEx. CODE CRIM. PROC. ANN. art. 38.071 (Vernon Supp. 1985).
43. Amz. REv. STAT. ANN. §§ 13-4251 to -4253 (Supp. 1985).
44. MONT. CODE ANN. §§ 46-15-401 to -403 (1985).
45. N.M. STAT. ANN. § 30-9-17 (1978).
46. FLA. STAT, ANN. § 90.90 (Harrison's Supp. 1984).
47. Wis. STAT. ANN. §§ 967.041 to -.043 (West Supp. 1985).
48. WASH. REv. CODE ANN. § 9A.44.120 (Supp. 1986).
49. OKLA. STAT. ANN. tit. 22, § 753 (West Supp. 1984).
50. KAN. STAT. ANN. § 22-3434 (Supp. 1985).
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older who have been sexually abused. 1

It has always been the defendant's right to insist on the right to a
speedy trial. But when you really analyze this, you discover that a lot of
defendants don't like to go to trial right away. And they normally do not
like to go to trial when there's been a traumatic crime such as sexual
assault against children. It is a common practice, for example, to try to
drag up any vague issue, let alone one against a child, for as long as you
can so that the child may lose interest, and the family may lose interest,
in prosecuting the crime. And believe me, it is a real problem.

We had a sexual abuse case in Rhode Island involving a priest and
three young boys in his parish. The priest got ten years in jail, and he will
be eligible for parole after three years. The worst part of this case was its
effect on the children. The children, at the time of the incident, were
about ten years old. It took two and a half years for the case to come up
to trial. These three young boys were now about twelve and a half, and in
junior high. They were Mr. Macho on the Babe Ruth baseball team; they
had girlfriends. They were scared silly that if they had to testify, their
classmates would find out, and their reputations would be ruined.

It was interesting in speaking with those parents. The parents origi-
nally indicated that their children were anxious to tell it and get it over
with. The psychologists that the children were brought to were telling the
parents to move this case along if they could. The final line is that it's
part of these children's healing process to get it behind them and move
on. And up until recently that was impossible. The right belonged only to
the defendants, and they could get as many delays as they wanted.

More 'speedy trail' legislation for the victim will be passed because we
are of the day and age of looking at the other side of the equation, that is,
the victim's equivalent rights. The defense can have speedy trials; so can
victims.

In my state, and in various other states, we have victim indemnity leg-
islation.5 2 If you are a victim of a violent crime, you can receive up to
$25,000 for your medical bills, bills for psychiatric treatment, or debts
that occur for funerals, and so on. It's funded by a court cost to each
defendant so that the taxpayers don't pay for it, but it is assessed against
each defendant in every criminal trial. In Rhode Island, we also have the
Victim's Bill of Rights. 3 And under that statute, the victim has the right
to know when the case is coming up for trial. The victim has the right to
address the court before a plea bargain is accepted." The victim can talk
about the impact of the crime on himself. While the victim's viewpoint is

51. R.L GEN. LAws § 11-.37-11.2 (Supp. 1985).
52. Id. § 12-25-1 to -14 (1981 & Supp. 1985).
53. Id. § 12-28-1 to -9 (Supp. 1985).
54. Id. § 12-28-4.1 (Supp. 1985).
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not determinative of the ultimate sentence, it is an interesting develop-
ment because, for the first time, not only does the judge get to hear from
the defense counsel on what a boy scout his client was, and not only does
he get to hear from the prosecution about what a real devil the defendant
was, but he gets to hear the flesh and blood statement of the victim of the
crime.

Under the Rhode Island's Victim's Bill of Rights, when the person
comes up for parole, the state is obligated to notify the victim at the last
known address, and give him the opportunity to address the parole
board65 Some professional people take great umbrage to this, and they
say it interferes with their professional judgment. I think that's profes-
sional arrogance. I think that people have a right to speak about the im-
pact of a crime on their lives. It doesn't make them 100% right; they only
have a little piece of the puzzle, but that piece of the puzzle should be
factored in.

We had a case three weeks ago before our parole board. The fellow in
question had broken into a home of a senior citizen, beaten her up, and
taken her money. She started to have a heart attack; he urinated into a
cup and made her drink it with her medication. Then, because he hung
around in the neighborhood, he incinerated the room to kill her. Fortu-
nately for her, there was a fireman playing on a softball team across the
way who spotted the fire, ran and saved her life. The attacker was con-
victed. He kept threatening the woman during the course of the trial that
if she testified it would all be over for her. Under the rules that existed at
the time of his conviction, he became eligible for parole this year after
serving four years.

Now typically, the parole board gets only a little computer punchout
sheet. The sheet would say armed robbery, assault, attempted murder.
They know nothing of the discrete details when they evaluate whether or
not rehabilitation has occurred.

Now I have to be honest with you; I love that woman who came in
before the parole board. The antiseptic way of handling the rights of the
defendant has really been reduced to a computer sheet about what de-
fendant did, and how defendant served, and had defendant been a good
boy or girl in the penitentiary. But for the first time the parole board has
to let a victim come before it. And this woman said, 'He kept stabbing me
in my buttocks; that's why I have these canes today. And let me tell you
what he did to me in detail, and let me tell you about the nightmares I
still have. And let me tell you how he raped me. And let me tell you how I
would feel if you let him out now.' Should that be controlling? That's up
to the parole board to decide. But I contend that it is very important for

55. Id. § 12-28-6 (Supp. 1985).
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a parole board not just to look at the prisoner who comes before them
saying, 'Yes, I've found God, and I've not beaten up a guard in a year or
two, and I think I'm rehabilitated.' The parole board ought to listen to
that, but they also ought to listen to the victim of the crime so that they
can get some sort of idea of what really happened in that crime and de-
cide whether the person has truly evidenced so-called rehabilitation.
Well, the parole board denied that parole.

The important issue is what is happening in our society today. Criminal
law will never be the same again. It will never be the same because for
years and years and years all the court decisions rose and fell on what
happened to the defendant's rights. Whether you agree with it or not, in
recent times, victim's rights is the 'new kid on the block.' Now, criminal
law rises and falls not just by what the defendant's rights are, but on the
rights of the victims of crime as well.

From my viewpoint this is a long overdue balance in the criminal jus-
tice system.


