
The Feres Doctrine: Will It Survive The
Radiation Exposure Cases?

Between 1945 and 1963, approximately 250,000 servicemen participated
in atomic weapon tests conducted by the federal government. The pur-
pose of some of these tests was to determine the effects on servicemen of
radiation exposure resulting from nuclear blasts.1 Recent disclosures of
the effects of this exposure has resulted in litigation that presents ques-
tions of national importance concerning the federal government's respon-
sibility to its citizens and servicemen.' Veterans, who have developed can-
cer as a result of radiation exposure during service, are bringing actions
against the government under the Federal Tort Claims Act.'

Many courts have denied these claims citing the landmark decision,
Feres v. United States.4 In Feres, the Supreme Court created an excep-
tion to the Federal Torts Claims Act (FTCA)," later known as the Feres
doctrine. The Feres doctrine bars claims for servicemen's injuries arising
out of or in the course of activity incident to service.' Recently a trend
has developed in which the courts have struggled to find loopholes in the
Feres doctrine to permit these claims. 7

This Comment explores the recent judicial trend to limit the Feres doc-
trine to permit postdischarge claims. It focuses primarily on the results in
Cole v. United StatesO and Molsbergen v. United States,' which stated

1. Man Hunt for Nuclear Test Survivors, 120 Sci. NEws 201 (Sept. 26, 1981).
2. Everett v. United States, 492 F. Supp. 318, 320 (S.D. Ohio 1980).
3. Federal Tort Claims Act, Pub. L. No. 601, 60 Stat. 842 (1946) (codified as amended in

scattered sections of Title 28 of the United States Code).
4. 340 U.S. 135 (1950). See Stencel Aero Eng'g Corp. v. United States, 431 U.S. 666

(1977) (Feres doctrine barred claim by National Guard officer for injury sustained when the
ejection system of his aircraft malfunctioned); Laswell v. Brown, 683 F.2d 261 (8th Cir.
1982), cert. denied sub nom. Laswell v. Weinberger, 459 U.S. 1210 (1983) (postdischarge
failure to warn of the hazards of radiation constitutes a continuing tort and barred by the
Feres doctrine); Hampton v. United States, 575 F. Supp. 1180 (W.D. Ark. 1983) (service-
man's action for postdischarge failure to warn barred by the Feres doctrine).

5. See W. PROSSER & W. KEETON, PROSSER AND KEETON ON THE LAW OF TORTS § 131 at
1036 (W. Keeton 5th ad. 1984).

6. 340 U.S. at 146.
7. See Molsbergen v. United States, 757 F.2d 1016 (9th Cir. 1985); Cole v. United States,

755 F.2d 873 (11th Cir. 1985); Broudy v. United States, 661 F.2d 125 (9th Cir. 1981).
8. 755 F.2d 873 (11th Cir. 1985).
9. 757 F.2d 1016 (9th Cir. 1985).
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that if the duty to warn of radiation exposure hazards arose after the
servicemen's discharge, then Feres would not bar the claims. 10 Part I of
this Comment analyzes the background and language of several provi-
sions of the FTCA. It demonstrates how the Supreme Court has varied
from a liberal to a restrictive interpretation of the FTCA. It analyzes the
decision in Feres, focusing on the four rationales that the Supreme Court
used to support the doctrine.

Part II traces the development of the Feres doctrine and shows how
some courts limited the doctrine by allowing claims for a postdischarge
failure to warn of the harmful effects of radiation exposure. It also dis-
cusses the Cole and Molsbergen decisions at length. Part III analyzes the
results in Cole and Molsbergen and suggests that, even though the facts
of these cases reveal that they may have actually concerned a continua-
tion of a tort that occurred during service, 1 the claims should be allowed
because the rationales supporting the doctrine did not apply in those
cases. Part III also suggests that the end results of these two cases may be
closer to the original intent and language of the FTCA than the end re-
sult of Feres. This part discusses the discretionary function exception to
the FTCA and demonstrates that this exception should not bar postdis-
charge claims for failure to warn of radiation hazards.

1. THE FEDERAL TORTs CLmMS ACT

A. Background of the Act

The doctrine of sovereign immunity protects the government from legal
action unless the government consents to suit.1" Before the FTCA was
enacted in 1946, plaintiffs alleging tortious conduct by the government
could recover only by submitting a private bill through Congress"1 or by
meeting certain statutory requirements in which the government ex-
pressly consented to suit.14 As the federal government expanded in the
early part of the twentieth century, the number of private bills submitted
to Congress rapidly increased.15 Congress lacked the sufficient fact-finding

10. Cole, 755 F.2d at 880; Molsbergen, 757 F.2d at 1019.
11. See Laswell v. Brown, 683 F.2d 261 (8th Cir. 1982), cert. denied sub nom. Laswell v.

Weinberger, 459 U.S. 1210 (1983); Hampton v. United States, 575 F. Supp. 1180 (W.D. Ark.
1983).

12. Kawananakoa v. Polyblank, 205 U.S. 349 (1907); Seveney v. United States, 550 F.
Supp. 653, 656 (D.R.I. 1982).

13. See Holtzoff, The Handling of Tort Claims Against the Federal Government, 9 LAw

& CONTEMP. PRoIIs. 311 (1942).
14. See Baker v. F & F Investment Co., 489 F.2d 829 (7th Cir. 1973).
15. 340 U.S. at 140.
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mechanisms necessary to ensure uniform results." Discontent with the
private bill system led to the passage of the FTCA, which transferred the
responsibility of reviewing federal tort claims from the legislature to the
courts.17

The FTCA permits actions against the federal government for negligent
or wrongful acts if a private individual would be liable for similar acts
under the law of the situs of the Act.16 The government is liable in the
same manner and to the same extent as a private individual would be
under "like circumstances."' 9 While these provisions appear to be a gen-
erous waiver of sovereign immunity for tort claims, Congress has exten-
sively limited its consent to suit with fifteen exceptions to the FTCA.20

Three of these exceptions implicitly limit servicemen's claims by provid-
ing that the FTCA will not apply to claims arising out of military combat-
ant activities,"' claims arising in a foreign country,2 or claims falling
within a discretionary function of a federal agency.28 The FTCA does not
expressly limit claims by servicemen against the government."2 Although
the Supreme Court has stated that exceptions to the FTCA should be
construed narrowly,"5 and that it should not expand upon the express ex-

16. Id.
17. Id.
18. 28 U.S.C. § 1346(b) (1982).
19. Id. § 2674 (1982).
20. Id. § 2680 (1982).
21. Id. § 2680(j) (1982) ("Any claim arising out of the combatant activities of the mili-

tary or naval forces, or the Coast Guard, during time of war.")
22. Id. § 2680(k) (1982) ("Any claim arising in a foreign country.")
23. Id. § 2680(a) (1982) provides:

Any claim based upon an act or omission of an employee of the government, exer-
cising due care, in the execution of a statute or regulation, whether or not such
statute or regulation be valid, or based upon the exercise or performance or the
failure to exercise or perform a discretionary function or duty on the part of fed-
eral agency or an employee of the Government, whether or not the discretion in-
volved be abused.

Id.
24. 1 L. JAYSON, HANDLING FEDERAL TORT CLAIMS: ADMINISTRATIVE AND JUDICIAL REME-

DIES § 155.01 (1964).
25. Dalehite v. United States, 346 U.S. 15, 31 (1953).

In interpreting the exceptions to the generality of the grant, courts include only
those circumstances which are within the words and reasons of the exception.
They cannot do less since petitioners obtain their "right to sue from Congress
land they] necessarily must take it subject to such restrictions as have been im-
posed." Federal Housing Administration v. Burr, 309 U.S. 242, 251 (1940).

346 U.S. at 31. See also A.H. Phillips, Inc. v. Walling, 324 U.S. 490, 493 (1945); Walling v.
Jacksonville Paper Co., 317 U.S. 564, 571 (1943); Smith v. United States, 546 F.2d 872, 877
(10th Cir. 1976) (stating that the Supreme Court has held that exceptions to the FTCA
should be construed narrowly).
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ceptions of the Act,2e the Supreme Court has continued to uphold its ju-
dicial exception that bars claims by servicemen for injuries incurred inci-
dent to service.27

B. Judicial Development of the Feres Doctrine

Before the passage of the FTCA, the Supreme Court indicated that
statutory waivers of sovereign immunity should be broadly construed.28

This position reflected the prevailing view that disapproved of govern-
mental immunity."' In 1949, the Supreme Court decided its first case
under the FTCA, Brooks v. United States.30 The Supreme Court broadly
construed the FTCA to permit a serviceman's recovery for an injury he
received while on leave from duty.3 1 In Brooks, two brothers in the Army
were driving in a vehicle while on leave when a United States Army truck
driven by a civilian employee struck them. One brother was killed and
the other brother received serious injuries.32 The Court, noting that none
of the express exceptions in the FTCA barred recovery, held that the
FTCA did not prohibit the servicemen from bringing action for injuries
that were not incident to service.32 The Court inferred from the frame-
work and background of the FTCA that Congress did not intend to ex-
clude these claims.3 Further, the Court stated that nothing in the statu-
tory provisions for disability payments to servicemen 3

5 or in the FTCA

26. Rayonier, Inc. v. United States, 352 U.S. 315, 320 (1957) ("There is no justification
for this Court to read exemptions into the Act beyond those provided by Congress.")

27. Parker v. United States, 611 F.2d 1007 (5th Cir. 1980) ("The implied exception to
the FTCA [the Feres doctrine] is ... still alive, despite continued criticism of its bases." Id.
at 1011); See Comment, Validity of the Failure to Warn Theory in the Context of the Feres
Doctrine-Heilman v. United States, 731 F.2d 1004 (3rd Cir. 1984), 58 TzMP. L.Q. 221, 236-
37 (1985).

28. Keifer & Keifer v. R.F.C., 306 U.S. 381, 391 (1939) (stating that the climate of opin-
ion disfavored governmental immunity); FHA v. Burr, 309 U.S. 242, 245-46 (1940) (holding
that the Federal Housing Administration is subject to garnishment reasoning that waivers
by Congress of governmental immunity should be liberally construed).

29. L. JAYsoN, supra note 24, § 75.
30. 337 U.S. 49 (1949).
31. Id. at 50-51.
32. Id. at 50.
33. Id. at 51.
34. Id. The Court stated: "It would be absurd to believe that Congress did not have

servicemen in mind in 1946, when this statute [the FTCAJ was passed. The overseas and
combatant activities exceptions make this plain." Id. The Court also discussed that only two
of the 18 tort claim bills introduced into Congress from 1925 to 1935 did not have excep-
tions that denied servicemen recovery for tort claims against the government. The FTCA,
however, was passed without this type of exception. Id. at 51-52.

35. The Court discussed that 38 U.S.C. § 701 (1982), providing for disability and gratu-
ity payments, did not deny actions under the FTCA. 337 U.S. at 53.
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indicated that a servicemen's remedy against the government was exclu-
sive, or that he must elect a remedy.38 Under the Court's broad construc-
tion, a serviceman could recover under the FTCA even if he was receiving
administrative compensation.

One year later in 1950, the Supreme Court shifted to a more restrictive
interpretation of the FTCA in Feres v. United States.8 In Feres, the
Court granted certiorari to review three cases in which servicemen re-
ceived injuries while on active duty. In the first case,38 a serviceman died
in a fire while asleep in his barracks, and his executrix alleged that the
federal government negligently quartered him in barracks known to be
dangerous.8 9 The second case"0 concerned the death of an active duty ser-
viceman caused by the negligent treatment of an Army surgeon.'1 A third
case42 was brought by a former serviceman alleging that an Army hospital
was negligent for leaving a towel in his stomach during an abdominal op-
eration that was performed while he was in service.4

Applying a restrictive analysis to the FTCA, the Court barred all three
claims.44 The Court did not look to the FTCA's express exceptions to de-
termine whether the plaintiffs' claims should be barred as it had done in
Brooks. Rather, the Court determined that the FTCA must be construed
to fit within the entire statutory framework that waived governmental im-
munity for claims by servicemen.4

5 Congress had enacted several statutes
providing compensation to servicemen and their families for injuries in-
curred incident to service.46 These statutes had to be considered in deter-
mining whether these plaintiffs could recover under the FTCA. Analyzing
the language and background of the Act, the Court attempted to deter-
mine the FTCA's legislative intent as it had done in Brooks. It reached a
different conclusion, however, and declared that the FTCA's fundamental
purpose was not to create new remedies, but to provide existing remedies
to those without redress.4" "The primary purpose of the Act was to ex-

36. 337 U.S. at 53.
37. 340 U.S. 135 (1950); see 1 L. JAYSON, PERSONAL INJURY: HANDLING FEDERAL ToRT

CLAIMS § 80 (1964).
38. Fetes v. United States, 177 F.2d 535 (2d Cir. 1949), aff'd, 340 U.S. 135 (1950).
39. 177 F.2d at 535.
40. Jefferson v. United States, 77 F. Supp. 706 (D. Md. 1948), aff'd, 178 F.2d 548 (4th

Cir. 1949), aff'd sub nom. Feres v. United States, 340 U.S. 135 (1950).
41. 77 F. Supp. at 708.
42. Griggs v. United States, 178 F.2d 1 (10th Cir. 1949), rev'd sub nom. Feres v. United

States, 340 U.S. 135 (1950).
43. 178 F.2d at 2.
44. 340 U.S. at 146.
45. Id. at 139.
46. Id. at 144 n.12.
47. Id. at 140.
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tend a remedy to those who had been without; if it incidentally benefitted
those already well provided for, it appears to have been unintentional."4

Based on this restrictive interpretation, the Court formulated the Feres
doctrine: "the government is not liable under the Federal Torts Claims
Act for injuries to servicemen where the injuries arise out of or are in the
course of activity incident to service."4

The doctrine rests on four underlying rationales: (1) parallel private
liability, which is the FTCA requirement that the government can only be
liable to the extent that a private individual would be under 'like' circum-
stances;"s (2) the fortuitous circumstance rationale that governmental lia-
bility should not be based on the state law where a soldier is stationed;
(3) the availability of administrative compensation for injured service-
men; and (4) the possible disruption of military discipline that could re-
sult from claims by servicemen against the government." In Feres, under
the parallel private liability rationale, the Supreme Court first deter-
mined that plaintiffs could not recover because they could not establish
the existence of parallel private liability as required by 28 U.S.C. section
2674.82 The government would not be liable in the same manner as a pri-
vate individual, the Court determined, because it exerted special author-
ity over the servicemen that private individuals could not employ." For
example, the Court stated that private individuals do not have the power
to conscript or mobilize armies." No status relationship analogous to that
which exists between the government and servicemen is present in the
private sector. Parallel private liability could not be established unless
the Court ignored this status relationship, and the Court determined
that it must consider this relationship because liability was based on all
circumstances involved."

The second rationale, the fortuitous circumstance rationale, dealt with
the FTCA provision that the state law of the situs of tortious conduct
determines liability. 7 The Court stated that servicemen do not have con-
trol over the law determining the government's liability because they can-

48. Id.
49. Id. at 146.
50. 28 U.S.C. § 2674 (1982) states: "The United States shall be liable.., in the same

manner and to the same extent as a private individual under like circumstances." Id.
51. 340 U.S. at 141-45.
52. Id. at 142.
53. Id. at 141.
54. Id.
55. Id. at 142. The Court noted examples such as liability for malpractice between a

doctor and patient and the liability a landlord would have if his tenant was killed as a result
of a negligently maintained defective heating plant, Id.

56. Id.
57. 28 U.S.C. § 1346(b) (1982).

[Vol. 37
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not choose their place of service." The Court believed that permitting
servicemen to recover under the FTCA would be irrational because state
laws differed concerning whether liability would be established."' The
Court concluded that the distinct federal relationship between the gov-
ernment and servicemen mandated that this relationship should be
judged by federal law; however, it noted that no federal law provided for
recovery to servicemen for injuries incurred incident to service."

The third rationale concerned the existence of alternative administra-
tive remedies. The Court examined the system of compensation that Con-
gress had provided for servicemen injured in the armed forces." The
Court suggested that because Congress had not harmonized these reme-
dies with the FTCA, it did not intend that the FTCA would apply in
these situations.'2

The fourth rationale, the military discipline rationale, was not ex-
pressly referred to in Feres.6" Rather, the Supreme Court elaborated on
this rationale four years later in United States v. Brown." In Brown,
plaintiff had injured his knee while in service. Several years after he was
discharged, he underwent an operation at a Veteran's Administration
hospital. He later brought action alleging that he had incurred injuries
caused by a defective tourniquet used during the operation." The Court
held that the Brooks rule" governed these facts because in both cases the
injury did not occur while plaintiffs were on active duty.'7

The most significant aspect of the Brown decision concerned the
Court's development of the military discipline rationale. The Court in
Brown said that a special relationship exists between servicemen and
their superiors." It stated that allowing tort claims by servicemen against
the government could undermine military discipline."' The Court consid-
ered whether plaintiff was subject to military discipline at the time he
was injured by the negligent hospital treatment " and found that this fact
supported its conclusion that the injury was not incident to service and,

58. 340 U.S. at 143.
59. Id.
60. Id. at 144.
61. Id.
62. Id.
63. See United States v. Brown, 348 U.S. 110, 112 (1954).
64. 348 U.S. 110 (1954).
65. Id. at 110-11.
66. See supra text accompanying notes 30-36.
67. 348 U.S. at 112.
68. Id,
69. Id.
70. Id.
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therefore, was governed by Brooks.71

In Brown, the Supreme Court shifted back to a broader interpretation
of the FTCA. The Court in Brown stated that the Court in Feres had not
disapproved of the Brooks decision, but had merely distinguished Brooks
because it did not concern an activity incident to service.7 2 The Court in
Brown reasoned that when the injury was not incurred incident to service,
the rationales of the Feres doctrine did not apply.73 Parallel private liabil-
ity existed because authority established that the hospitals could be held
liable for negligent treatment of private citizens.7 4 The Court also deter-
mined that nothing in the FTCA or the Veteran's Act required that the
Veteran's Act must provide an exclusive remedy in these situations, or
that the plaintiff must elect a remedy under either of the Acts.7 , An in-
jured serviceman who received administrative compensation reduced his
available remedy under the FTCA.

Justice Black stated in his dissent in Brown that plaintiff's injury was
"inseparably related to military service." He argued that plaintiff was
admitted to the Veteran's hospital for treatment only because he had
served in the military. Black further interpreted Feres as holding that a
serviceman could not claim remedy under both the FTCA and the Vet-
eran's Act. Under Black's analysis, the majority implicitly rejected the
restrictive construction of the FTCA previously followed in Feres.77

II. MODERN TRENDS

A. Feres Lives On

In the last fifteen years, two federal circuit courts have reluctantly fol-
lowed Feres and have barred negligence claims against the federal gov-
ernment.78 These courts have been disturbed by the harsh results that
occur when Feres bars negligence claims and plaintiffs are left without
any compensation.7' The Supreme Court, however, has continued to ap-

71. Id.
72. Id.
73. Id.
74. Id. at 113.
75. Id.
76. Id. at 113 (Black, J., dissenting).
77. Id. at 114.
78. See, e.g., Monaco v. United States, 661 F.2d 129, 134 (9th Cir. 1981), cert. denied,

456 U.S. 989 (1982); Peluso v. United States, 474 F.2d 605, 606 (3d Cir. 1973), cert. denied,
414 U.S. 879 (1973).

79. Monaco v. United States, 661 F.2d 129, 134 (9th Cir. 1981), cert. denied, 456 U.S.
989 (1982); Peluso v. United States, 474 F.2d 605, 606 (3d Cir.), cert. denied, 414 U.S. 879
(1973).
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ply the Feres bar without hesitation." The Supreme Court's position is
that by allowing negligence claims the courts would be forced to question
military tactics, resulting in adverse effects on military discipline."'

In 1973, the Third Circuit Court of Appeals ruled on a negligent medi-
cal treatment claim in Peluso v. United States.s1 In that case, an Army
doctor allegedly misdiagnosed and negligently treated a New Hampshire
National Guardsman for a ruptured appendix. The guardsman died from
acute peritonitis, and his administrator and parents brought suit under
the FTCA. 5 The United States District Court for the Eastern District of
Pennsylvania dismissed the action for failure to state a claim upon which
relief could be granted." On appeal, the Third Circuit stated that the
Feres doctrine, which was based on the fortuitous circumstance and ad-
ministrative compensation rationales, was controlling." The circuit court
affirmed the district court's ruling and barred the claim without address-
ing the other two Feres rationales of parallel private liability and military
discipline.8 6 Despite the presence of the fortuitous circumstance and ad-
ministrative compensation rationales, the circuit court suggested that the
Feres doctrine should be reconsidered and should deny recovery only
when the injuries arose directly in the course of service.8 7

In 1981, the Ninth Circuit Court of Appeals, in Monaco v. United
States,8 ruled on a negligent exposure claim. In Monaco, a serviceman
was exposed to radiation while performing field exercises. The serviceman
brought suit against the federal government for negligent exposure to ra-
diation and his daughter brought suit against the federal government for
permanent injuries caused by a birth defect that resulted from her fa-
ther's exposure to radiation."' The United States District Court for the
Northern District of California dismissed both actions.'0 Based on the
military discipline rationale, the Ninth Circuit affirmed the district
court's ruling and held that Feres barred both claims because both would

80. See, e.g., United States v. Shearer, 105 S. Ct. 3039, 3043-44 (1985); Stencel Aero
Eng'g Corp. v. United States, 431 U.S. 666, 673-74 (1977).

81. United States v. Shearer, 105 S. Ct. 3039, 3044 (1985); Stencel Aero Eng'g Corp. v.
United States, 431 U.S. 666, 673 (1977).

82. 474 F.2d 605 (3d Cir.), cert. denied, 414 U.S. 879 (1973).
83. 474 F.2d at 605-06.
84. Id. at 605.
85. Id. at 606.
86. Id.
87. Id. The Third Circuit stated that "[iJf the matter were open to us we would be re-

ceptive to appellants' argument that Feres should be reconsidered, and perhaps restricted to
injuries occurring directly in the course of service. But the case is controlling. Only the
Supreme Court can reverse it." Id.

88. 661 F.2d 129 (9th Cir. 1981), cert. denied, 456 U.S. 989 (1982).
89. 661 F.2d at 130.
90. Id.
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require examination of acts of military personnel." According to the
Ninth Circuit, the Feres doctrine precludes any questioning of the federal
government's activities concerning its military personnel on active duty.
The circuit court found the results in this case disturbing and would have
considered making an exception to Feres, but the consistent application
of Feres to this type of case mandated barring the claims.2

Despite the reluctance by the Third and Ninth Circuits above to apply
Feres to bar service-related claims, the Supreme Court in Stencel Aero
Engineering Corp. v. United States s and Shearer v. United States"
continued to uphold the doctrine without hesitation. In 1977, the Su-
preme Court reviewed the rationales behind Feres in Stencel, a case that
concerned a serviceman who was permanently injured when the egress
life-support system of his aircraft malfunctioned. The serviceman brought
suit against Stencel, the manufacturer of the system, and the United
States Government." Basing its decision on Feres, the United States Dis-
trict Court for the Eastern District of Missouri dismissed both claims for
lack of subject matter jurisdiction. 96

The Eighth Circuit Court of Appeals affirmed this ruling and the Su-
preme Court granted certiorari. 8 The Court analyzed the fortuitous cir-
cumstance, administrative compensation, and military discipline ratio-
nales behind the Feres doctrine and concluded that they apply to a third
party who sues for indemnity." First, the Court analyzed the fortuitous
circumstance rationale and stated that the fortuity of the negligent act's
situs should not dictate whether the third party suppliers could recover.
Second, under the administrative compensation rationale, the Court
stated that the military compensation scheme would bar Stencel's claim
because it would evade the scheme's upper limit on the government's lia-
bility for service-related injuries. Finally, the Court analyzed the military
discipline rationale and stated that a suit by a third party could adversely
affect the military discipline by inducing the courts to second-guess mili-

91. Id. at 133-34.
92. Id. at 134. The Ninth Circuit stated that "[the result in this case disturbs us ....

If developed doctrine did not bind us we might be inclined to make an exception in cases
such as this. Unfortunately, we are bound ...." Id.

93. 431 U.S. 666 (1977).
94. 105 S. Ct. 3039 (1985).
95. 431 U.S. at 667-68.
96. Donham v. United States, 395 F. Supp. 52, 53 (E.D. Mo. 1975), a/I'd, 536 F.2d 765

(8th Cir. 1976), aff'd sub nom. Stencel Aero Eng'g Corp. v. United States, 431 U.S. 666
(1977).

97. Donham v. United States, 536 F.2d 765, 775 (8th Cir. 1976), aff'd sub nom. Stencel
Aero Eng'g Corp. v. United States, 431 U.S. 666 (1977).

98. 431 U.S. at 669.
99. Id. at 672-73.
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tary orders and by forcing military officers to testify about each other's
orders and actions. For these reasons, and without analyzing the parallel
private liability rationale, the Supreme Court refused to allow the claim
by Stencel.' °0

In Shearer v. United States,'01 a June 1985 case, the Supreme Court
upheld the Feres doctrine again, but stated for the first time that the
fortuitous circumstance and administrative compensation rationales are
no longer controlling when determining the applicability of Feres.'1s In
Shearer, an off-duty serviceman was murdered by a fellow serviceman.
The family of the victim brought suit alleging that the federal govern-
ment knew the murderer was dangerous, failed to control him, and failed
to warn the victim of the dangers.103 The Third Circuit Court of Appeals
reversed the lower court's ruling of summary judgment in favor of the
federal government, 104 holding that Feres did not bar recovery because
the victim was off duty at the time of the murder and was not engaged in
military service.'" 5

The Supreme Court reversed the Third Circuit's decision on other
grounds and held that Feres barred the claim. 100 The Court applied Feres
based solely on the military discipline rationale. 0 7 The allegation that the
Army negligently failed to exert sufficient control over the serviceman
"goes directly to the 'management' of the military; it calls into question
basic choices about the discipline, supervision, and control of a service-
man."' " The Court explained that an allegation of negligence would force
military officers to come before a civilian tribunal and defend their mili-
tary and disciplinary decisions, resulting in a possible adverse effect on
military discipline and effectiveness. According to the Court, the Feres
doctrine, based solely on this adverse military discipline effect, would bar

100. Id.
101. 105 S. Ct. 3039 (1985).
102. Id. at 3043-44 n.4.
103. Id. at 3041.
104. Id.
105. Id. In addition, the intentional tort exception to the FTCA did not bar the claim

because the complaint alleged negligence. Id. at 3041-42. The intentional tort exception
states that the provisions of the FTCA do not apply to "any claim arising out of assault,
battery, false imprisonment, false arrest, malicious prosecution, abuse of process, libel, slan-
der, misrepresentation, deceit, or interference with contract rights." 28 U.S.C. I 2680(h)
(1982).

106. 105 S. Ct. at 3043-44. The Supreme Court's first holding was based on the inten-
tional tort exception to the FTCA. Because the exception bars any claim arising out of
assault or battery, the Court concluded that the negligence claim was barred because it
arose from a battery committed by the serviceman. Id. at 3042.

107. Id. at 3043-44,
108. ld. at 3043.
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the claim.'"
The Court stated in a footnote that the fortuitous circumstance and

administrative compensation rationales of the Feres doctrine also were
present in this case. First, the Court explained that by allowing the claim,
the government's duties to its military personnel would be dependent
upon the various state laws. Second, the victim's dependents were enti-
tled to statutory veteran's benefits. Despite the presence of these factors,
which had no apparent effect on the Court's decision, the Court stated
that these rationales were not controlling in deciding whether a claim
should be barred.110

The Third and Ninth Circuits in Peluso and Monaco, respectively, and
the Supreme Court in Stencel emphasized different rationales when dis-
cussing the Feres doctrine. 1' In Shearer, the Supreme Court focused on
the priority of these rationales when applying the Feres bar to claims.
According to the Court, the military discipline rationale is the only im-
portant rationale that a court needs to analyze when determining the ap-
plicability of Feres."s Because the Court stated in a footnote that the
fortuitous circumstance and administrative rationales were no longer con-
trolling in a Feres denial determination,13 courts now can analyze the
Feres doctrine based solely on the military discipline rationale with only
minor consideration being given to the fortuitous circumstance and ad-
ministrative compensation rationales.

B. The Limitation of Feres

Some district and circuit courts have attempted to limit Feres by al-
lowing military personnel to recover for injuries arising after the person-
nel have been discharged from the service. These courts allow the
postdischarge claims by minimizing the impact of the rationales underly-
ing the Feres doctrine on the allowance of the claims." 4 Cole v. United
States" Is and Molsbergen v. United States"6 are two 1985 cases that have

109. Id. at 3044.
110. Id. at 3043-44 n.4.
111. In Peluso, the Third Circuit analyzed the Feres doctrine on the fortuitous circum-

stance and administrative rationales. 474 F.2d at 606. In Monaco, the Ninth Circuit based
its decision on the military discipline rationale. 661 F.2d at 133-34. The Supreme Court
analyzed the Feres doctrine in Stencel on the fortuitous circumstance, administrative com-
pensation, and military discipline rationales. 431 U.S. at 672-73.

112. 105 S. Ct. at 3043.
113. Id. at 3043-44 n.4.
114. See generally Broudy v. United States, 661 F.2d 125, 128-29 (9th Cir. 1981);

Seveney v. United States, 550 F. Supp. 653, 660-61 (D.R.I. 1982); Everett v. United States,
492 F. Supp. 318, 325-26 (S.D. Ohio 1980); Thornwell v. United States, 471 F. Supp. 344,
350-51 (D.D.C. 1979).

115. 755 F.2d 873 (11th Cir. 1985).
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continued this trend of allowing recovery for postdischarge injuries.
The Postdischarge Duty to Warn. The federal courts have ana-

lyzed postdischarge claims in different manners. Some have analyzed the
claims as an intentional tort committed by the military during service
followed by a negligent act after discharge. These courts have permitted
recovery for an injured veteran.1 17 Other federal courts have analyzed the
claims as a single negligent act committed by the military before dis-
charge followed by a separate negligent act after discharge. Under this
analysis, the federal courts also have allowed veterans to recover for
postdischarge injuries."' Some federal courts have rejected these two
analyses and analyzed the claims as a single negligent act committed by
the military during service, followed by a continuation of the effects of
the negligent act after discharge. Under this analysis, Feres bars the
claims.11s The postdischarge claim has been a difficult one for the federal
courts to agree upon in determining which analysis to apply. The follow-
ing discussion will highlight the difficulties the courts have encountered
and show the three analyses: intentional-negligence, independent-negli-
gence, and continuous tort.

Cases concerning the intentional-negligence analysis came before the
federal courts in Thornwell v. United States2" and Everett v. United
States.121 In Thornwell, a 1979 case, a serviceman was secretly drugged
with LSD as part of a military experiment and was never informed of the
experiment after his discharge. The serviceman alleged that he suffered
from mental and physical pain and that the military was negligent be-
cause it had concealed the experiment and failed to give him follow-up
assistance after his discharge. He also sought recovery based on an inten-
tional tort theory.11 2

116. 757 F.2d 1016 (9th Cir. 1985).
117. See Thornwell v. United States, 471 F. Supp. 344, 352 (D.D.C. 1979), cert. denied

sub nom. Laswell v. Weinberger, 459 U.S. 1210 (1983).
118. Thornwell v. United States, 471 F. Supp. 344, 352 (D.D.C. 1979), cert. denied sub

nom. Laswell v. Weinberger, 459 U.S. 1210 (1983). In Thornwell, the United States District
Court for the District of Columbia cited United States v. Brown, 348 U.S. 110 (1954), as an
example of the independent-negligence analysis. 471 F. Supp. at 352. Even though no in-
service negligence occurred in Brown, a postdischarge injury did occur when the Army sur-
geons negligently operated on Brown's knee after he was discharged from the Army. 348
U.S. at 110. Despite the occurrence of only one negligent act, Brown comes under the inde-
pendent-negligence analysis because the negligent act occurred independently of the sol-
dier's service.

119. Thornwell v. United States, 471 F. Supp. 344, 352 (D.D.C. 1979).
120. 471 F. Supp. 344 (D.D.C. 1979).
121. 492 F. Supp. 318 (S.D. Ohio 1980).
122. 471 F. Supp. at 346-47. The serviceman also sought recovery based on a violation of

his privacy rights found in the first, fourth, fifth, and ninth amendments to the United
States Constitution. He also alleged violations of the fifth amendment due process clause
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The United States District Court for the District of Columbia denied
the intentional tort claim based upon Feres, which applies to both inten-
tional and negligent acts.12 3 The district court further held that recovery
for the claims for postdischarge negligent acts was consistent with Feres
and that such recovery was compelled by the holding in United States v.
Brown.1" The district court discussed the military discipline, fortuitous
circumstance, and administrative compensation rationales underlying the
Feres doctrine. The military discipline and the fortuitous circumstance
rationales, the court stated, were no longer valid reasons to apply Feres
because the serviceman had become a veteran. The district court further
stated that the administrative compensation rationale should have no im-
pact on the court's decision because alternative compensation systems are
even more remote for veterans than for active servicemen. 1 5 Because
these rationales were not applicable to this case, the district court con-
cluded that Feres did not bar postdischarge negligence claims that were
separate and distinct from the in-service intentional tort.",

In Everett, a 1980 case and a second case under the intentional-negli-
gent analysis, the Air Force alledgedly exposed plaintiff's decedent to ra-
diation when his supervisors ordered him to march through an area im-
mediately after the detonation of a nuclear bomb. The complaint sought
recovery based on intentional exposure of the decedent to radiation and
also on the federal government's failure to warn decedent of the harmful
effects of radiation after his discharge.127

The United States District Court for the Southern District of Ohio dis-
cussed the fortuitous circumstance, administrative compensation, and
military discipline rationales. Under the fortuitous circumstance ration-
ale, the district court stated that the government's liability should not be
dependent upon where the soldier is stationed. The administrative com-
pensation rationale, according to the district court, applied because the
Veterans' Benefits Act was a substitute for liability, and the military dis-
cipline rationale applied because the claim would adversely affect military

and eighth amendment cruel and unusual punishment clause. The district court held that
these claims were barred based on the underlying rationales of the Feres doctrine. Id. at
347-48. The district court further held, however, that a valid claim under fifth amendment
due process does exist for postdischarge injuries. Id. at 353-54.

123. Id. at 348. The rationales underlying the Feres doctrine do not distinguish between
intentional and negligent acts. Id.

124. Id. at 349.
125. Id. at 349-50.
126. Id. at 352.
127. 492 F. Supp. at 319-20. Plaintiff also sought recovery based on the fifth and ninth

amendments to the United States Constitution. The United States District Court for the
Southern District of Ohio denied these constitutional claims based on Feres. To permit such
claims would allow Feres to be limited through creative pleading. Id. at 320, 322.

[Vol. 37852



FERES DOCTRINE

discipline.12" For these reasons, the district court held that the claim
based on intentional exposure to radiation must be barred by Feres."I

The district court also addressed the duty to warn issue and held that
Feres did not bar plaintiff's claim alleging a postdischarge failure to
warn.1 30 According to the district court, the claim was a separate and dis-
tinct tort from the in-service intentional tort.'3

1

The independent-negligence analysis of postdischarge claims differs
from the intentional-negligence analysis only in that the former concerns
two negligent acts and the latter concerns one intentional and one negli-
gent act. A 1981 case, Broudy v. United States,'8 ' is an example of a
circuit court using the independent-negligence analysis. In Broudy, Major
Broudy's superiors in the United States Marine Corps ordered him to
participate in military maneuvers near the scene of two nuclear tests.
Plaintiff, Broudy's wife, sued the federal government alleging negligence
in exposing her husband to radiation during his service and in failing to
warn him of the dangerous effects of radiation after his discharge.1

3
3 The

United States District Court for the Central District of California dis-
missed the complaint for failure to state a claim upon which relief could
be granted.34

The Ninth Circuit Court of Appeals affirmed the district court's ruling
in part by holding that the Feres doctrine barred the in-service negligent
exposure claim.' 35 The court of appeals, however, reversed the lower
court's ruling concerning the dismissal of the claim for postdischarge fail-
ure to warn and, based on Brown, held that plaintiff's claim would be
allowed under the FTCA if plaintiff could show that the government com-
mitted a postservice negligent act.'" The circuit court stated that a negli-
gent failure to warn of the dangers of radiation exposure might constitute
an independent, postservice negligent act, if plaintiff can prove that the
federal government learned of the danger after the soldier was discharged
from the Marines.1 7

A second case based on the independent-negligence analysis is a 1982
case, Seveney v. Department of the Navy. 3

0 In Seveney, the Navy ex-
posed decedent to radiation while on board the U.S.S. Dixie, a ship that

128. Id. at 321-22.
129. Id. at 322.
130. Id. at 325-26.
131. Id.
132. 661 F.2d 125 (9th Cir. 1981).
133. Id. at 126.
134. Id.
135. Id. at 127-28.
136. Id. at 128-29.
137. Id.
138. 550 F. Supp. 653 (D.R.I. 1982).
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participated in atomic bomb testing at Bikini Atoll in the Pacific Ocean
in 1946. Plaintiffs, who were decedent's daughter and grandson, sought
recovery for the Navy's negligent exposure of decedent to radiation, for
birth defects resulting from the exposure, and for the federal govern-
ment's failure to warn plaintiff's of the exposure. 13 After dismissing the
negligent exposure and birth defect claims based on Feres and Stencel,"4

the United States District Court for the District of Rhode Island focused
on the postdischarge claim.

The district court stated that plaintiffs had alleged that the Navy was
aware of the dangers of radiation exposure 'after the decedent left the
service.141 The Feres doctrine, according to the district court, would not
bar plaintiffs' claim for the Navy's postdischarge failure to warn of the
dangerous effects of radiation, to the extent that the failure to warn oc-
curred after decedent's discharge from the Navy.142 The district court
based its decision on the inapplicability of the military discipline and ad-
ministrative rationales underlying the Feres doctrine to the facts in
Seveney. According to the district court, the postdischarge claims would
not inhibit military orders and the Veterans' Benefits Act would not be
available for postdischarge claims." 3

Postdischarge injury claims have not been recognized by some federal
courts.14 4 These courts decided the claims based on the continuous tort
analysis as opposed to the intentional-negligence and independent-negli-
gence analyses." 5 The continuous tort analysis can be divided into two
additional analyses: single act and separate act. Under the single act-
continuous tort analysis, a single tort is committed while a serviceman is
in service and its effects linger after his discharge. 46 In a case decided
under the separate act-continuous tort analysis, two separate torts occur.
The first occurs while the serviceman is on active duty and the latter
extends into the postdischarge period. 4

7

139. Id. at 655.
140. Id. at 659-60.
141. Id. at 660.
142. Id. at 660-61.
143. Id. at 660.
144. See Laswell v. Brown, 683 F,2d 261 (8th Cir. 1982), cert. denied sub nom. Laswell v.

Weinberger, 459 U.S. 1210 (1983); Hampton v. United States, 575 F. Supp. 1180 (W.D. Ark.
1983).

145. 683 F.2d at 267; 575 F. Supp. at 1183.
146. Id. See also Stanley v. CIA, 639 F.2d 1146 (5th Cir. 1981); Lombard v. United

States, 530 F. Supp. 918 (D.D.C. 1981), af'd, 690 F.2d 215 (D.C. Cir. 1982), cert. denied, 462
U.S. 1118 (1983).

147. See generally Broudy v. United States, 661 F.2d 125 (9th Cir. 1981); Thornwell v.
United States, 471 F. Supp. 344 (D.D.C. 1979), cert. denied sub nom. Laswell v. Weinberger,
459 U.S. 1210 (1983).
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One case coming within the single act-continuous tort analysis is Stan-
ley v. Central Intelligence Agency, 1 8 a 1981 case. In Stanley, the Army
gave plaintiff LSD without his knowledge when he was participating in a
program designed to test defense methods against chemical warfare.
Plaintiff brought suit in the United States District Court for the South-
ern District of Florida and alleged that the Army was negligent in giving
him LSD, in failing to obtain his consent, and in failing to monitor his
condition after the program was completed. " The district court barred
the claim based on Feres" and the Fifth Circuit Court of Appeals af-
firmed. 15' The circuit court held that plaintiffs' allegations concerning the
Army's failure to monitor his condition did not constitute a separate
tort.152 The circuit court held that plaintiff did not allege active negli-
gence by the Army after his discharge and concluded that the effects of
the in-service negligence that lingered after discharge merely constituted
a single continuous tort.5 3

In Laswell v. Brown,'" a 1982 case decided under the single act-contin-
uous tort analysis, the Eighth Circuit Court of Appeals held that a failure
to warn of radiation effects after discharge of a soldier is a continuation
of the in-service tort of negligent exposure to radiation.'5 In that case,
plaintiffs alleged that Laswell's superiors ordered him to observe three
atomic bomb tests from the deck of a ship at Eniwetok Atoll, and that he
developed cancer and died because of his exposure to radiation. The
claim alleged injury based on the federal government's negligent exposure
of Laswell to radiation and on the federal government's failure to warn
and treat him and his children." The United States District Court for
the Western District of Missouri dismissed both claims for lack of subject
matter jurisdiction.5 7

The Eighth Circuit stated that the negligent exposure to radiation oc-
curred while Laswell was in active service and the federal government's
failure to treat his injury after discharge led to this postdischarge

148. 639 F.2d 1146 (5th Cir. 1981).
149. Id. at 1148-49.
150. Id. at 1148.
151. Id. at 1159. The Fifth Circuit vacated and remanded the case to the district court

because the district court had improperly granted summary judgment when the proper
judgment should have been a dismissal for lack of subject matter jurisdiction. Id. at 1159-60.

152. Id. at 1154.
153. Id. at 1154-55.
154. 683 F.2d 261 (8th Cir. 1982), cert. denied sub mom. Laswell v. Weinberger, 459 U.S.

1210 (1983).
155. Id. at 267.
156. Id. at 262-63.
157. Laswell v. Brown, 524 F. Supp. 847, 85) (W.D. Mo. 1981), affd, 683 F.2d 261 (8th

Cir. 1982), cert. denied sub nom. Laswell v. Weinberger, 459 U.S. 1210 (1983).
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claim.'" The circuit court concluded that the postdischarge claim was not
a separate negligence claim, but was merely a continuation of the in-ser-
vice injury.169 Discussing the military discipline rationale, the circuit
court stated that such claims, if allowed, could inhibit military officers
from planning military strategy.'"

The separate act-continuous tort analysis has implicitly risen from
those decisions of the federal courts that were decided under the indepen-
dent-negligence or intentional-negligence analyses."" In Thornwell v.
United States,'" for example, the United States District Court for the
District of Columbia based its decision on the theory that the federal gov-
ernment committed two separate torts.'" The district court concluded
that Thornwell's postdischarge claim was valid because he alleged that
the negligent act occurred entirely after his discharge from the Army.'"
The district court explained, however, that if a negligent act occurs while
a serviceman is on active duty, and the effects of the negligence remain
after his discharge, then no suit will be allowed because the postdischarge
claim would be for only one continuing tort.' e"

In Broudy v. United States,'" a second case that implicitly discusses
the separate act-continuous tort analysis, the Ninth Circuit Court stated
that a postdischarge failure to warn of radiation dangers could create a
separate tort if the federal government learned of the dangers subsequent
to Broudy's discharge.6 7 One can infer from this statement that if the
federal government learns of the dangers prior to a serviceman's dis-
charge, the postdischarge failure to warn claim would be a continuation of

158. 683 F.2d at 263.
159. Id. at 267.
160. Id. In Lombard v. United States, 530 F. Supp. 918 (D.D.C. 1981), aff'd, 690 F.2d

215 (D.C. Cir. 1982), cert. denied, 462 U.S. 1118 (1983), a third case decided under the
single act-continuous tort analysis, the United States District Court for the District of Co-
lumbia barred a radiation exposure claim because the government's negligent acts of expos-
ing Lombard to radiation and failing to warn Lombard of the effects of radiation exposure,
in reality, constituted one continuing negligent act. 530 F. Supp. at 920. The district court
stated that "[b]ecause the injuries to Mr. Lombard arose out of his exposure to radiation
during his military service, the failure to warn him does not constitute a separate tort." Id.
at 921.

161. See, e.g., Stanley v. CIA, 639 F.2d 1146 (5th Cir. 1981); Broudy v. United States,
661 F.2d 125 (9th Cir. 1981); Thornwell v. United States, 471 F. Supp. 344 (D.D.C. 1979),
cert. denied sub nom. Laswell v. Weinberger, 459 U.S. 1210 (1983).

162. 471 F. Supp. 344 (D.D.C. 1979), cert. denied sub nom. Laswell v. Weinberger, 459
U.S. 1210 (1983).

163. 471 F. Supp. at 351. For a discussion of Thornwell, see supra text accompanying
notes 120-26.

164. 471 F. Supp. at 347-51.
165. Id. at 353.
166. 661 F.2d 125 (9th Cir. 1981).
167. Id. at 128-29.
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an in-service failure-to-warn claim and not an independent, postdischarge
tort.1e

In Stanley v. Central Intelligence Agency,16e a third case discussing
the separate act-continuous tort analysis, the Fifth Circuit Court of Ap-
peals stated in the alternative that if two separate torts did occur, Stanley
still could not recover because both torts occurred, at least in part, while
Stanley was on active duty.1 70 Any allegations of wrongful acts after his
discharge, the court explained, would be only a continuation of the in-
service torts. The circuit court held that because the failure to warn did
not occur entirely after discharge, Feres would bar the claim as a continu-
ous tort. 71

The above cases decided under the continuous tort analysis show the
division among the courts concerning the viability of a postdischarge
duty-to-warn claim. The federal courts in Stanley and Laswell viewed the
entire in-service and postdischarge sequence of events as culminating in
only one tort claim that would be barred by Feres. The other federal
courts in Thornwell and Broudy viewed the entire sequence of events cul-
minating in two separate torts with the former in-service tort being
barred by Feres while the latter tort could constitute an actionable tort if
it truly was a postdischarge tort.

The Broudy Followers. In 1985, the postdischarge duty to warn
continues to be the basis upon which claims for negligent exposure to
radiation are based. Cole v. United States7' and Molsbergen v. United
States17s are two cases that have followed the lead of Broudy in allowing
claims for postdischarge failure to warn of the dangers arising from expo-
sure to radiation.

In Cole, plaintiff's decedent, a navy serviceman, had performed mainte-
nance work on a submarine used in the Bikini Atoll nuclear bomb tests.
After his discharge, he was diagnosed as having cancer and later died.
The serviceman's widow and daughter brought suit under the FTCA al-
leging that the federal government knew or should have known of the
dangers resulting from radiation exposure and that the government failed

168. See In re Consolidated United States Atmospheric Testing Litigation, 616 F. Supp.
759 (N.D. Cal. 1985) (holding that no independent, postdischarge duty to warn arose be-
cause the federal government knew from 1946 onward of the potentially dangerous effects of
radiation exposure). For a discussion of this case, see infra text accompanying notes 196-
205.

169. 639 F.2d 1146 (5th Cir. 1981). For a discussion of Stanley, see supra text accompa-
nying notes 146-53.

170. 639 F.2d at 1154.
171. Id. at 1154-55.
172. 755 F.2d 873 (11th Cir. 1985).
173. 757 F.2d 1016 (9th Cir. 1985).
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to warn Cole of such dangers. 174 Plaintiffs attempted to amend this com-
plaint by alleging a postdischarge failure to warn of the dangers from ex-
posure to radiation, but the court denied the motion to amend and
granted the federal government's motion to dismiss the original com-
plaint for lack of subject matter jurisdiction.17

5

The Eleventh Circuit Court of Appeals reversed the decision and de-
nied plaintiffs' motion to amend.' The circuit court followed the Broudy
decision and stated that "the crucial inquiry is whether the purported
conduct of the government giving rise to the plaintiffs' [sic] cause of ac-
tion occurred while the injured party was still a member of the armed
forces.17 7 Based upon this standard, the circuit court held that Feres did
not bar plaintiffs' amendments because the injury, which resulted from
the federal government's postdischarge failure to warn, occurred after
Cole was discharged.' 78

The circuit court then addressed the parallel private liability, military
discipline, fortuitous circumstance, and administrative compensation ra-
tionales underlying the Feres doctrine. Because the issue concerned the
existence of subject matter jurisdiction, the court stated that the parallel
private rationale was of no concern. The circuit court stated that the par-
allel private liability is to be decided only when the court is considering
the existence of a claim upon which relief could be granted, an issue that
was not before this court. 17 Plaintiffs only needed to allege that parallel
private liability existed, and the court concluded that plaintiffs had prop-
erly made that allegation.180

The court of appeals stated that the military discipline and fortuitous
circumstance rationales were the most important rationales supporting
the Feres doctrine.18' The military discipline rationale, which concerns
the adverse effect on military discipline, presented no difficulty in
postdischarge cases, because the inquiry would not be concerned with
military practices. That inquiry would only require the courts to evaluate
the knowledge of the government about the dangers of radiation exposure
subsequent to the serviceman's discharge. The fortuitous circumstance

174. 755 F.2d at 876. In Cole, the Eleventh Circuit Court of Appeals followed the deci-
sion in Broudy v. United States, 722 F.2d 566 (9th Cir. 1983) (Broudy II). Id. In Broudy H,
the Ninth Circuit reaffirmed its decision in Broudy I and remanded the case once again
because the lower court failed to determine whether the federal government had a duty to
warn under the law of the state where the act occurred. 722 F.2d at 568-69.

175. 755 F.2d at 874-75.
176. Id. at 875.
177. Id. at 880.
178. Id. at 877.
179. Id.
180. Id.
181. Id. at 878.
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rationale was not an issue for this court because Cole's injury was subse-
quent to his discharge from the service and recovery was not dependent
on the place where he was stationed. '

The court of appeals next considered the administrative compensation
rationale and stated that this rationale was not of primary importance
and was to be considered as an additional reason for barring a claim once
the claim was determined to be incident to service.' 3 The court con-
cluded that because the military discipline and fortuitous circumstance
rationales were not applicable, no reason existed for applying Feres to the
present case.' 84 The court held, however, that Feres did not bar plaintiffs'
amendments to the original complaint.186

Shortly after the Cole decision, the Ninth Circuit Court of Appeals in
Molsbergen v. United States'" followed the Broudy decision and allowed
a claim for postdischarge negligent exposure to radiation.' 87 In Mols-
bergen, decedent's widow filed suit in the United States District Court for
the Northern District of California against the federal government based
on the FTCA and the United States Constitution. Plaintiff alleged that in
1945, the federal government exposed decedent to radiation when it deto-
nated a nuclear bomb over Nagasaki, Japan, and that this radiation expo-
sure led to his death.'" In count one of the complaint, plaintiff alleged
that the government failed to warn decedent of the dangers of exposure
to radiation once the government learned of the dangers. Count two
stated that although the federal government knew of the dangers at the
time of the bombing, it intentionally exposed decedent to the radiation.
In count three, plaintiff alleged that the government deprived decedent of
his constitutional rights to life and liberty without due process under the
fifth amendment to the United States Constitution.'" The district court
stated that under count two, plaintiff alleged that the federal government
knew of the dangers of radiation at the time of the bombing while the
decedent was still on active duty.9 The district court concluded that
Feres barred count one of the claim because the government's knowledge
of the dangers occurred during decedent's service."'

Plaintiff appealed the decision dismissing count one to the Ninth Cir-

182. Id. at 877.
183. Id. at 878.
184. Id. at 878-79.
185. Id. at 880.
186. 775 F.2d 1016 (9th Cir. 1985).
187. Id. at 1025.
188. Id. at 1017-18.
189. Id. at 1018.
190. Id.
191. Id. Based on Feres, the district court also barred count two and the constitutional

claims. Id.
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cuit Court of Appeals. This circuit court stated that the district court
erred in using the allegations in count two as an admission against the
allegations in count one instead of analyzing both counts indepen-
dently.1" Analyzing count one, the court of appeals stated that plaintiff
had alleged the government learned of the dangers of radiation subse-
quent to the decedent's discharge and failed to warn decedent of these
dangers. These allegations, the court concluded, met the requirements ex-
pressed in Broudy and stated a cause of action that would not be barred
by the Feres doctrine. 193

The court of appeals then addressed the question of whether a duty to
warn existed. Parallel private liability, the court stated, must exist in or-
der for a claim to be successful under the FTCA.194 The circuit court
stated that under California law, a private employer would have a duty to
warn a former employee if the employer exposed his former employee to
radiation. The circuit court concluded that in California, the federal gov-
ernment would have a duty to warn its former employee, the decedent, of
the dangers of radiation exposure. 95

On the remand of Molsbergen in August 1985, the United States Dis-
trict Court for the Northern District of California consolidated forty-
three radiation exposure cases.'" These cases were based on claims of
servicemen exposed to radiation during the Hiroshima bombing and other
nuclear weapons testing.'" The district court addressed the issue of
whether the federal government had a duty to warn these servicemen of
the dangerous effects of radiation exposure after they were discharged
from service. Relying on Broudy, the district court stated that recovery
for a postdischarge failure-to-warn claim would be allowed if the claim
could be based on an independent, postservice negligent act. In addition,
the district court stated that the federal government must not have
learned of the dangers of radiation exposure until after the servicemen
had been discharged.'"

The district court held that these cases did not concern independent,
postservice negligent acts, but concerned continuous torts because the ev-
idence established that the federal government knew of the dangers of
radiation exposure while those who were exposed were still in service.'"

192. Id. at 1018-19.
193. Id. at 1019-20.
194. Id. at 1020.
195. Id. at 1020, 1024.
196. In re Consolidated United States Atmospheric Testing Litigation, 616 F. Supp. 759

(N.D. Cal. 1985).
197. Id. at 761.
198. Id. at 777.
199. Id. at 777-79.
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"This evidence establishes beyond dispute that throughout the period in-
volved, the government had knowledge, albeit incomplete, of the nature
and degree of the danger to test participants."' 00 Because the duty to
warn arose before discharge and continued after discharge, the claim falls
within the single act-continuous tort analysis.

In the alternative, the district court dismissed the consolidated cases
based on the discretionary function exception 0' and other exceptions to
the FTCA .20 The district court stated that a decision to warn veterans of
the hazards of radiation exposure fell within the discretionary function
exception.20

3 This decision would require the federal government to exer-
cise its discretion and judgment because "[wihere there is policy judg-
ment and decision there is discretion. '204 Because high levels of the fed-
eral government would have to weigh the costs against the benefits of
issuing the warnings, the discretionary function exception barred these
claims.'

06

The two circuit court decisions in Cole and Molsbergen reflect two cir-
cuits' struggles to compensate veterans exposed to radiation despite the
pressure of Feres and its progeny to deny these claims. These cases raise
serious questions about the two circuit courts' factual analyses and appli-
cation of the Feres doctrine. Have the courts properly ruled that a breach
of the postdischarge duty to warn is independent of the in-service tort?
Or is the breach of the duty actually a continuation of the in-service tort?
Even if this breach is a continuation, should Feres bar the claims if the
reasons supporting the doctrine do not apply? Are the decisions consis-
tent with the literal language of the FTCA? The following discussion will
address these questions.

III. ANALYSIS: WILL Feres FALL?

A. Is Breach of the Postdischarge Duty to Warn a Continuation of the
In-Service Tort?

The circuit courts in Cole and Molsbergen concluded that the postdis-
charge claims were based on duties to warn that arose after the soldiers

200. Id. at 778.
201. Id. at 776-77. See 28 U.S.C. § 2680(a) (1982) (the discretionary function exception

to the FTCA).
202. In re Consolidated United States Atmospheric Testing, 616 F. Supp. 759, 777-80

(1985). See U.S.C. § 2680(j)-(k) (1982) (the combatant activities and foreign countries ex-
ceptions to the FTCA).

203. In re Consolidated United States Atmospheric Testing, 616 F. Supp. 759, 775-76
(1985).

204. Id. at 776.
205. Id. at 775-77.
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left active service.2 " Specifically, the Eleventh Circuit in Cole stated that
a new duty to warn had arisen after discharge because the federal govern-
ment's conduct giving rise to plaintiff's claim did not occur while dece-
dent was in service.2 0 7 Similarly, the Ninth Circuit court in Molsbergen,
relying on Broudy, stated that Feres did not bar a claim for postdischarge
failure to warn if plaintiff could prove that the federal government had
committed an independent postservice negligent act.2 0 8 These two cases
come under the independent-negligence analysis because the circuit
courts in both cases concluded that two separate negligent acts occurred.

Two positions exist concerning whether the Cole and Molsbergen cases
should be analyzed under the continuous tort analysis rather than the
independent-negligence analysis. The circuit courts' position in Cole and
Molsbergen is that a continuing tort would exist if the federal govern-
ment could show that the duty to warn of the dangers of radiation expo-
sure arose before the decedent's discharge from service. Such a showing
by the government of a predischarge duty to warn would place the cases
under the separate act-continuous tort analysis because the postdischarge
duty to warn would be a continuation of the predischarge duty to warn.2"

A court can take a second position to construe the factual patterns in
Cole and Molsbergen in a way that they come under the single act-contin-
uous tort analysis. This position is based on the premise that the postdis-
charge failure to warn duties were mere continuations of the in-service
torts of exposing the soldiers to radiation. The postdischarge duties sim-
ply arose from the breach of the in-service duties not to expose and the
Feres doctrine technically should bar such claims.210

In order to support the position that Cole and Molsbergen come within
the single act-continuous tort analysis, these cases must be distinguished
from United States v. Brown.2" In Brown, the serviceman received a
knee injury while in service, but he made no claim for negligence during
this in-service period.212 Because no negligent act occurred during
Brown's time of service, the postdischarge negligent knee operation could
not have arisen from an in-service negligent act.

In Cole and Molsbergen, plaintiffs alleged claims of negligent in-service

206. Cole, 755 F.2d at 880; Molsbergen, 757 F.2d at 1019.
207. 755 F.2d at 877.
208. 757 F.2d at 1019.
209. For a discussion of the separate act-continuous tort analysis, see supra text accom-

panying notes 161-71.
210. See Laswell v. Brown, 683 F.2d 261, 266-67 (8th Cir. 1982), aff'd, 683 F.2d 261 (8th

Cir. 1982), cert. denied sub nom. Laswell v. Weinberger, 459 U.S. 1210 (1983); Hampton v.
United States, 575 F. Supp. 1180, 1183 (W.D. Ark. 1983). For a discussion of the single act-
continuous tort analysis, see supra text accompanying notes 146-60.

211. 348 U.S. 110 (1954).
212. Id. at 110.
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exposure to radiation.2 13 These allegations lead to the conclusion that
"the wrongful act occurred while the plaintiff was a member of the armed
forces. It is only the government's failure to remedy or, with medical
treatment, to limit the damage inflicted while the plaintiff was in the ser-
vice that leads to a claim for relief."'"24 Under this reasoning, the Cole and
Molsbergen cases come under the single act-continuous tort analysis and
Feres technically should bar the claims.

Regardless of which analysis is used, an examination of the rationales
underlying Feres shows that the rationales are inappropriate in cases that
raise the issue of the federal government's failure to warn of radiation
effects. The following discussion undertakes this examination of the Feres
rationales.

B. Should Feres Bar Postdischarge Claims if the Reasons Supporting
the Doctrine do not Apply?

The position that postdischarge claims for breach of duty to warn are
continuous torts does not necessarily lead to the conclusion that these
claims should be barred by Feres. This conclusion also will depend on a
reviewing court's definition of 'incident to service."' 15 The Eighth and
Eleventh Circuits have defined 'incident to service' by examining the
facts of each case and considering whether they come within the ratio-
nales of the Feres doctrine.210 This analysis, which stems from the maxim
cessante ratione, cessat ipsa lex,2"7 assumes that if the rationales sup-
porting the Feres doctrine do not apply, then the rule loses its purpose
and should not function to bar claims. The Fourth, Ninth, and Tenth
Circuits have adopted a per se rule to determine whether a claim is inci-
dent to service without regard to the doctrine's rationales.' 1 8 Under this

213. Cole, 755 F.2d at 875; Molsbergen, 757 F.2d at 1018.
214. Laswell v. Brown, 683 F.2d 261, 267 (8th Cir. 1982).
215. The determination of whether a claim is 'incident to service' is an involved legal

question that is beyond the scope of this Comment. For information regarding this determi-
nation, see generally L. JAYSON, supra note 24, § 155.02.

216. See Cole v. United States, 755 F.2d 873 (11th Cir. 1985); Miller v. United States,
643 F.2d 481 (8th Cir. 1980); Hampton v. United States, 575 F. Supp. 1180 (W.D. Ark.
1983); Fountain v. United States, 533 F. Supp. 698 (W.D. Ark. 1981). In these cases, the
courts barred recovery under the Feres doctrine determining that the rationales applied.
Fountain and Hampton concerned radiation exposure cases and the breach of a postdis-
charge duty to warn. Nevertheless, arguments exist supporting the view that the rationales
will not apply in these types of cases.

217. The reasons of the law ceasing, the law itself also ceases.
218. These circuits have held that the correct test of whether an injury is incurred inci-

dent to service is mechanical and involves a fact question and not an analysis of the applica-
bility of the rationales of Feres. See Haas v. United States, 581 F.2d 1138, 1142 (4th Cir.
1975) (holding "that an active-duty serviceman, temporarily in off-duty status and engaged
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analysis, the definition of 'incident to service' depends on factors such as
the serviceman's active duty status at the time of injury and whether the
injury occurred on base.319 The Supreme Court has followed the former
approach in its most recent review of the Feres doctrine, United States v.
Shearer.

2 0

Under the former approach, arguments support the conclusion that
plaintiffs in Cole and Molsbergen were entitled to remedy under the
FTCA because the rationales behind the Feres doctrine did not apply in
those cases. While the court in Cole analyzed each of the four rationales
and demonstrated that they did not apply in postdischarge cases,'2 2 Mol-

sbergen did not directly address these rationales.2 2
2 In Cole, the Eleventh

Circuit's analysis of the Feres rationales applies to the facts of Mol-
sbergen because both cases concerned a breach of a postdischarge duty to
warn. The analysis demonstrates that under the facts of Cole and Mol-
sbergen, the Feres doctrine should not bar plaintiff's causes of action.
The Eleventh Circuit in Cole did not address the question of whether the
rationales would not apply in the context of a continuous tort. The Elev-
enth Circuit's analysis, policy reasons, and the Supreme Court's analysis
in Shearer2 2

3 indicate that the postdischarge failure-to-warn claims by
servicemen should not be barred by the Feres doctrine regardless of
whether they are considered continuous or separate torts.""

Today, military discipline is the only controlling rationale behind the
Feres doctrine.22' The Supreme Court has stated that a strict hierarchical
structure of discipline is necessary in order for the military to function

in recreational activity on a military base, cannot sue the United States for the alleged
negligence of another serviceman or civilian employee of the military." Id.); Harten v.
Coons, 502 F.2d 1363, 1365 (10th Cir. 1974), cert. denied, 420 U.S. 963 (1975) (whether the
injury is 'incident to service' depends on the serviceman's active duty status); Henninger v.
United States, 473 F.2d 814, 816 (9th Cir. 1973), cert. denied, 414 U.S. 819 (1973) (Feres
absolutely bars claims against the government by servicemen for injuries incurred while on
active duty.)

219. L. JAYsoN, supra note 24, § 155.02, at 5-70.
220. 105 S. Ct. 3039 (1985).
221. See supra text accompanying notes 175-85.
222. Molsbergen relied on Broudy, 661 F.2d 125 (9th Cir. 1981), which cited decisions

discussing the four underlying reasons. 757 F.2d at 1019-20.
223. 105 S. Ct. 3039 (1985).
224. If plaintiff's action in Cole was considered a continuous tort, it would probably be

barred under the foreign country exception, 28 U.S.C. § 2680(k) (1982), because the injury
would have occurred at Bikini Atoll under the continuous tort analysis. A California district
court barred plaintiff's action in Molsbergen on remand on the basis of the foreign country
exception. See In re Consolidated United States Atmospheric Testing Litigation, 616 F.
Supp. 759, 779 (N.D. Cal. 1985). Radiation exposure cases based on injuries occurring in the
United States should not be barred because the rationales of the Feres doctrine do not
apply.

225. 105 S. Ct. at 3043 n.4.
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effectively in combat situations.2" For this reason, the Court is reluctant
to interfere with this structure or to question military orders, disciplinary
policies, or planning strategies of superior officers. Congress has authority
under the Constitution to raise and regulate military forces.2 7 Generally,
because of the need for the special structure of discipline, the Supreme
Court has deferred to Congressional authority over military affairs.22 8

Judicial interference with the authority of Congress or with superior
officers over military affairs should not be an issue in the radiation expo-
sure cases. A serviceman's claim for breach of the postdischarge duty to
warn would not require the courts to examine military policies or orders
that would affect active duty personnel.2 2 ' Both continuous tort and post-
service tort claims would require courts to examine only the government's
knowledge of radiation exposure before the veteran's discharge, and its
choice not to warn or its failure to warn the veteran of these hazards. The
Eleventh Circuit in Cole stated that postdischarge claims would deal only
with the government's postservice policies to veterans.230 Courts would
have no. need to question present military policies or Congressional
authority.

Some courts have stated that a requirement of a postdischarge duty to
warn would inhibit military planners from implementing risky operations
because of the potential of future governmental liability.23 1 The district
court in In re "Agent Orange" Product Liability Litigation,23 2 addressed
this argument.23 3 This case raised serviceman's claims and the derivative
claims of third parties against chemical companies for injuries resulting
from veterans' exposure to a defoliant chemical substance known as
Agent Orange.2 3 ' The chemical companies impleaded the federal govern-
ment as a third party defendant.235 The court stated that the possibility
that a military planner would avoid implementing risky operations be-
cause of his concern that a civilian may one day bring suit against the
government based on the derivative claim of a serviceman was too
"ephemeral" to justify barring the claim based on the military discipline
rationale.

2 3
6

226. See Chappell v. Wallace, 462 U.S. 296 (1983).
227. U.S. CONST. art. I, § 8, cIS. 12-14.
228. See Rostker v. Goldberg, 453 U.S. 57 (1981).
229. 755 F.2d at 878.
230. Id. at 879.
231. Kelley v. United States, 512 F. Supp. 356, 361 (E.D. Pa. 1981); Jaffee v. United

States, 663 F.2d 1226, 1232 (3rd Cir. 1979), cert. denied, 456 U.S. 972 (1982).
232. 580 F. Supp. 1242 (E.D.N.Y. 1984).
233. Id. at 1250-51.
234. Id. at 1244.
235. Id.
236. Id. at 1250.
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Claims by veterans such as plaintiffs in Cole and Molsbergen would not
affect military discipline. Even assuming that postdischarge claims could
produce some deterrent effect on military planners, this effect would not
be of sufficient degree to bar postdischarge claims. The court in Agent
Orange noted that the degree of effect on military discipline, and not the
potential effect, should determine whether Feres should be applied.237

The degree of effect on military discipline would not be substantial be-
cause these claims would not require courts to question the present prac-
tices of military planners.

Policy considerations also support the conclusion that military disci-
pline is not a sufficient reason to bar postdischarge claims for breach of a
duty to warn under the FTCA. The district court in Seveney v. Depart-
ment of the Navysu noted that the need for military discipline should be
balanced against society's tremendous debt to its veterans for their con-
tributions during service.sss This fairness rationale can be supported by
the argument that denial of these claims could result in public mistrust of
both military policies and judicial handling of these matters.. Barring
these postdischarge actions leaves plaintiffs without redress in cases in
which administrative agencies have denied plaintiffs administrative com-
pensation. This denial may result not only in public mistrust, but could
also spark a deterrent effect on the armed services' voluntary admissions
programs.

If a court determines that military discipline would not be affected by a
postdischarge claim, the other rationales would have little relevance. Ac-
cording to the Supreme Court's most recent review of the Feres doctrine,
these rationales are not controlling."e The Supreme Court in Feres ex-
plained the fortuitous circumstance rationale by stating that the applica-
tion of state law to determine the government's liability would be irra-
tional in the case of servicemen because they have no control over their
place of station."' The Court's reasoning behind the fortuitous circum-
stance rationale is questionable because it is based on the unrealistic idea
that an individual controls the law to be applied for tortious injury by
moving to a particular state. A plaintiff in the military is not in a differ-

237. Id. at 1251.
238. 550 F. Supp. 653 (D.R.I. 1982).
239. Id. at 661.
240. Shearer, 105 S. Ct. at 3043 n.4.
241. The Court in Feres stated:

This perhaps is fair enough when the claimant is not on duty or is free to choose
his own habitat and thereby limit the jurisdiction in which it will be possible for
federal activities to cause him injury. That his tort claims should be governed by
the law of the location where he has elected to be is just as fair when the defen-
dant is the Government as when the defendant is a private individual.

340 U.S. at 142-43.
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ent position than a civil plaintiff suing in tort, because neither plaintiff
has control over where he is injured.

The Court of Appeals in Cole expanded upon the fortuitous circum-
stance rationale, giving the more valid explanation that the government
should not have to adjust its treatment of servicemen based on the fortu-
ity of their place of station. 24 Regardless of these policy reasons, the ra-
tionale has no application under the facts of Cole, because the decedent
in Cole was a veteran when the injury occurred and was not stationed at
that time.24 3 Thus, if an action based on a postdischarge duty to warn is
construed as a separate tort, the plaintiff has a chosen domicile because
he is not stationed when the breach occurs. Admittedly, if the reviewing
court construes the action as a continuous tort, then the fortuitous cir-
cumstance rationale would apply, because the injury would be deemed to
occur during service. Even assuming that action is a continuous tort, the
fortuitous circumstance rationale would have little supportive value be-
cause it is no longer controlling.

The administrative compensation rationale will have little force in the
postdischarge failure-to-warn regardless of whether courts construe these
actions as continuous or separate torts. The Supreme Court in Brown v.
United States2 44 weakened Feres' administrative compensation rationale
by permitting plaintiff to recover under the FTCA for postdischarge neg-
ligence, even though he was receiving veteran's disability payments.2 45

The Eleventh Circuit Court of Appeals in Cole stated that the question of
whether a veteran is receiving benefits under the Veterans Benefit Act
(VBA) is not a controlling factor in determining whether a claim should
be barred, but is only an additional reason for barring the claim once the
court determines that the injury was incurred incident to service.2 ,

The Eleventh Circuit reached this conclusion stating that the Supreme
Court's position is unclear about whether VBA recovery is an exclusive
remedy. 47 Although the Supreme Court has interpreted Stencel Aero En-
gineering Corp. v. United States 4

0 as stating that VBA recovery is exclu-
sive,24

0 the Court subsequently has determined that its decision in
Stencel did not turn on an exclusive liability provision.2 50 The Fifth Cir-
cuit Court of Appeals has adopted the view that the VBA merely places

242. 755 F.2d at 879.
243. Id.
244. 348 U.S. 110 (1954).
245. Id. at 113.
246. 755 F.2d at 880.
247. Id. at 879.
248. 431 U.S. 666 (1977).
249. See Hatzlachh Supply Co. v. United States, 444 U.S. 460, 464 (1980).
250. See Lockheed Aircraft Corp. v. United States, 460 U.S. 190 (1983).
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an upper limit on government liability. 2 1 The Eleventh Circuit's position
in Cole that VBA compensation should only be an additional reason for
barring injuries that are incident to service is persuasive considering that
a strict reading of Stencel would overrule Brown. The fact that the mili-
tary discipline rationale and not the administrative compensation ration-
ale is controlling also supports the position in Cole concerning VBA
compensation.

The parallel private liability rationale will not function to bar claims of
postdischarge failure to warn regardless of whether the action is con-
strued as a single-act tort or a continuing tort. The Eleventh Circuit
Court of Appeals in Cole indicated that parallel private liability is not a
rationale that determines whether a claim is 'incident to service,' rather it
is a requirement for coming under the FTCA.262 Plaintiffs in postdis-
charge cases will be able to satisfy this requirement by showing that
under the applicable state law, an employer would have a duty to warn an
employee of potential hazards the employee may face if his employer ex-
posed him to radiation in the scope of his employment.

In Feres, the Supreme Court stated that considering all factors, no pri-
vate parallel liability existed because no private person would have simi-
lar authority over another individual or employee to the same extent that
the government has the power to control military forces.2 53 The reasoning
of Feres indicates that any uniquely governmental activity that causes
injury would not have parallel private liability. In Indian Towing Co. v.
United States,2 5 in which a private corporation brought suit against the
government alleging negligence by the United States Coast Guard, the
Supreme Court stated that even if a uniquely governmental activity
caused the injury, private parallel liability could still be established.2

5

The literal language of the FTCA only requires the establishment of pri-
vate liability under like circumstances, not the same circumstances.2 " In
United States v. Muniz,167 a case concerning prisoners' claims for per-
sonal injuries they sustained while confined in federal prisons, the Su-
preme Court stated that under Indian Towing, the "government's liabil-
ity is no longer restricted to circumstances in which government bodies
have traditionally been responsible for misconduct of their employees. ' '

12

In Cole, the Eleventh Circuit did not address the issue of parallel pri-

251. See Parker v. United States, 611 F.2d 1007, 1012 (5th Cir. 1980).
252. 755 F.2d at 877. See 28 U.S.C. § 1346(b) (1982).
253. 340 U.S. at 142.
254. 350 U.S. 61 (1955).
255. Id. at 66-67.
256. 28 U.S.C. § 2674 (1982).
257. 374 U.S. 150 (1963).
258. Id. at 159.
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vate liability because it was reviewing a motion to dismiss for lack of sub-
ject matter jurisdiction.2 5' The Ninth Circuit in Molsbergen held that pri-
vate parallel liability could be established by analogizing the employer-
employee relationship.260 The Ninth Circuit determined that under appli-
cable law, a private employer would have a duty to warn employees of
dangers resulting from radiation exposure.2 6 1

The military discipline, fortuitous circumstance, administrative com-
pensation, and parallel private liability rationales do not apply in postdis-
charge cases, and, therefore, Feres should not bar the assertion of these
claims. The language and original intent of the FTCA also support the
conclusion that these claims are cognizable under the FTCA. The FTCA
does not expressly limit actions by servicemen against the government.2 2

In Feres, the Supreme Court imposed a broad exception that is consistent
with the literal language of the statute.2 63 Congress' inclusion of the com-
batant activities exception indicates that it considered potential claims of
servicemen when drafting the FTCA.2" Nothing in the legislative history
of the combatant activities exception supports the doctrine. 2" The end
result of the circuit courts' decisions in Cole and Molsbergen are closer to
the language and original intent of the FTCA than the result in Feres.

In August 1985, the United States District Court for the Northern Dis-
trict of California raised the question of whether a postdischarge failure
to warn falls within the discretionary function exception to the FTCA.2 "

In the remand of Molsbergen, In re Consolidated United States Atmo-

259. 755 F.2d at 878 n.13.
260. 757 F.2d at 1024.
261. Id.
262. See L. JAYSON, supra note 24, § 155.01. Many claims brought by or on behalf of

servicemen and veterans will fall under the combatant activities exception (28 U.S.C. §
2680(j) (1982)), the overseas exception (28 U.S.C. § 2680(k) (1982)), and the discretionary
function exception (28 U.S.C. § 2680(a) (1982)), which impliedly limit these claims.

263. Hampton v. United States, 575 F. Supp. 1180 (W.D. Ark. 1983). In Hampton, the
court stated that:

Although the country has survived quite well with "this fuedal and monarchistic
doctrine," it is anomalous that, despite the fact that Congress has gradually cre-
ated exceptions to the rule of sovereign immunity and has chosen only to preclude
servicemen's claims arising from combat activities during time of war and claims
arising in foreign countries, 28 U.S.C. § 2680(j), (k), the Supreme Court would
judicially graft onto the Act another, broader exception barring tort claims by
those most entitled to justice at the hands of the government-the serviceman.

Id. at 1184.
264. See Brooks v. United States, 337 U.S. 49, 51 (1949).
265. There is little legislative history regarding the combatant activities exception. See

Comment, The Federal Tort Claims Act, 56 YALE L.J, 534, 548-49 (1947). See also Hearings
before the House Committee on the Judiciary on H.R. 5373 and H.R. 6464, 77th Cong., 2d
Sess. (1942).

266. See 28 U.S.C. § 2680(a) (1982).
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spheric Testing Litigation,2 7 the district court stated that the failure of
the government to warn servicemen who had participated in nuclear
weapons tests was within this discretionary function."' 8 The court rea-
soned that any decision not to provide warnings would require high level
government officials to exercise their discretion and judgment.",

For example, the Nuclear Test Personnel Review program (NTPR),
which the federal government instituted in 1977 to warn veterans of the
hazards of radiation exposure, required the government to make policy
decisions.2 7 0 The district court stated that the decision by the government
to institute this warning system required a weighing of the risks of radia-
tion exposure against the burdens of the costs of a warning system and
the risks that these warnings may cause public anxiety and health
hazards.2 7 ' Concluding that a judicial attempt to evaluate the govern-
ment's decision not to warn would interfere with important governmental
activities, the district court dismissed the postdischarge claims.727

Considering the impact that the Ninth Circuit Court of Appeals has
made through its decision in Broudy favoring postdischarge failure to
warn claims, the court of appeals' response to the district court's holding
that the discretionary function exception bars these claims will have sig-
nificant impact on postdischarge decisions in other circuits.2 " If plaintiffs
in In re Consolidated argue on appeal that the federal government's deci-
sion to implement the tests created a hazard that servicemen would de-
velop cancer, perhaps the Ninth Circuit Court of Appeals will permit re-
covery. Ninth and Tenth Circuit decisions have held that when the
government's exercise of a discretionary function produces a hazard as
opposed to direct damage, the federal government's failure to warn is ac-
tionable.2 7 4 When the federal government exposed these servicemen to ra-
diation, the federal government created a hazard by greatly increasing the
risk that these servicemen would develop cancer at a later time in their
lives. On appeal, plaintiffs in In re Consolidated could argue that if the

267. 616 F. Supp. 759 (N.D. Cal. 1985).
268. Id. at 774-77.
269. Id. at 775-76.
270. Id. at 775. The court noted that the program cost $6,000,000. Id.
271. Id.
272. Id. at 775-77.
273. Broudy I was acknowledged in cases such as Cole v. United States, 755 F.2d 873

(11th Cir. 1985), Heilman v. United States, 731 F.2d 1104 (3rd Cir. 1984), Gaspard v. United
States, 713 F.2d 1097 (5th Cir. 1983), cert. denied sub nom. Sheehan v. United States, 104
S. Ct. 2354 (1984), Lombard v. United States, 690 F.2d 215 (D.C. Cir. 1982), cert. denied,
462 U.S. 1118 (1983); Seveney v. United States, 550 F. Supp. 653 (D.R.I. 1982).

274. Lindgren v. United States, 665 F.2d 978, 982 (9th Cir. 1982); Smith v. United
States, 546 F.2d 872, 877 (10th Cir. 1976); United States v. White, 211 F.2d 79, 82 (9th Cir.
1954).
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federal government had warned these servicemen of this increased risk,
then the servicemen could have taken certain precautionary measures to
detect and treat cancer in its early stages.2

Plaintiffs in In re Consolidated also could argue that the issuance of a
warning program would not impose significant hardship on governmental
administrative activities. The District Court for the Northern District of
California emphasized the high costs of NTPR, including costs of provid-
ing medical exams to veterans who had been exposed to radiation during
service.27 6 A reviewing court need not consider the medical costs as part
of the federal government's duty to warn. The federal government could
satisfy its duty to warn simply by notifying servicemen subsequent to dis-
charge, that they have been exposed to radiation and should seek medical
treatment because of the dangers of this exposure. This notification
should not be costly, and the risk that these servicemen could die as a
result of radiation exposure far outweighs the risk of public anxiety that
could result from a warning program. The federal government's decision
not to issue warnings would not involve a significant balancing of risks
and burdens, and the court would not interfere with legitimate govern-
mental discretion by enforcing this duty to warn.

IV. CONCLUSION

The district and circuit courts cannot agree whether or not to permit
veterans' claims for the federal government's postdischarge failure to
warn of the hazards of radiation exposure. This disagreement among fed-
eral courts may eventually cause the Supreme Court to address this issue.
Because the Court upheld the Feres doctrine in Shearer and reinforced
the military discipline rationale, the Court conceivably could extend the
doctrine to bar postdischarge failure to warn claims.

In order to bar these postdischarge claims, the Court must show that
the claims will have an adverse effect on military discipline. Military dis-
cipline is the only rationale of the Feres doctrine that possesses sufficient
force to determine whether the doctrine should bar claims of servicemen.
This rationale, however, provides little support for the position that Feres
should bar claims for postdischarge failure to warn because the degree of
the effect on the discipline structure in the military will be negligible.
The remaining rationales-fortuitous circumstance, administrative com-
pensation, and parallel private liability-contain severe weaknesses and
are no longer controlling. Regardless of whether the postdischarge failure
to warn is construed as a continuous tort or as a separate tort, the Feres

275. See Seveney v. United States, 550 F. Supp. 653, 661 (D.R.I. 1982).
276. 616 F. Supp. at 775.
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doctrine should not bar postdischarge claims because the rationales sup-
porting the doctrine are not applicable to these claims. The risk of poten-
tial harm to servicemen outweighs the cost of requiring the government to
warn of adverse effects caused by radiation.
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