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The Georgia Code of Professional
Responsibility: A Catalyst for Successful

Legal Malpractice Actions?

I. INTRODUCTION

Legal malpractice is a rapidly evolving area of law. Over the past five
years, lawyers have increasingly been held accountable for their actions.
The result has been a steady rise in the frequency and severity of mal-
practice claims.'

The American Bar Association Journals recently reviewed the cases
that arose in 1984 from alleged malpractice in personal injury claims. The
plaintiffs recovered in sixty-seven percent of the contested jury cases. The
verdicts ranged from $8,000.00 to $1,870,608.00. The average amount of
these verdicts, excluding the million-dollar verdict, was $43,575.00.'

From January 1, 1981 to September 30, 1983, the National Legal Mal-
practice Data Center4 collected data on claims made against the members

1. See Malpractice Insurance: Why Rates Are High, THE PorrABLE LAWYER, May
1985, Vol. 2, No. 4, at 7.

2. Castle, Review Claims Legal Malpractice Verdicts Averaged $43,575, A.B.A.J., Sept
1985, at 122.

3. Id. (citing Personal Injury Verdict Reviews: Professional Negligence, JuRy VERDICT

RESEAICH, July 15, 1985, Issue 8).
4. The National Legal Malpractice Data Center is a joint effort between the American

Bar Association's (ABA's) Committee on Lawyer's Professional Liability and the insurers of
legal malpractice. See Smith, Preventing Malpractice and Ethical Disputes Utilizing Sta-
tistics from the ABA Standing Committee on Lawyer's Professional Liability, I.C.L.E. Pro-
gram Material for Seminar on Ethics and Malpractice, Dec. 21, 1984, at 2.2. For an update
on this study, see Gates, Lawyers' Malpractice: Some Recent Data About a Growing Prob-
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of the legal profession based on malpractice. The study shows that the
majority of malpractice claims arise from firms of five or fewer attorneys.5

Furthermore, approximately sixty-five percent of the claims are made
against attorneys who had been in practice ten or more years at the time
of the alleged error. Forty-three percent of the members of the American
Bar Association (ABA) fit this description.6

An inference that may be drawn from these statistics is that the further
removed an attorney is from law school, the greater the chance that he
will commit error in his practice, particularly if the attorney is in a small
firm. More experienced attorneys have more established and extensive
practices with a heavier load of more complex cases. Consequently, more
opportunity exists for error with the pressures of practice.7

In light of the increased number of malpractice claims, an attorney
should be aware of the developments in this area of the law. Attorneys
who have been out of school for a number of years should be particularly
alert to these recent developments because they comprise a high risk
group with respect to malpractice claims.

One recent development in the area of legal malpractice is the use of
the Code of Professional Responsibility (the CPR) as a measure of attor-
ney liability in civil litigation.' This development is of critical importance
to attorneys because it has the potential to further increase the number
of successful malpractice claims. The purpose of this Article is to examine
uses of the Georgia Code of Professional Responsibility9 (the Georgia
CPR) in civil litigation. The Article will illustrate uses of the CPR within
the confines of traditional malpractice principles and will discuss a more
expansive, controversial use of the CPR.

The Article will begin by discussing the traditional malpractice princi-
ples. An understanding of these principles 0 -concepts of duty, standard
of care, breach of duty, and causation-is essential to an understanding
of the potential uses of the Georgia CPR. Second, the Article will discuss
the current uses of the CPR in civil litigation," setting forth the current
stand by Georgia courts on the effect of the Georgia CPR in civil litiga-

lem, 37 MzRcER L. REv. 559 (1986).
5. Smith, supra note 4, at 2.2.
6. Id. at 2.5.
7. Id.
8. See Wolfram, The Code of Professional Responsibility as a Measure of Attorney

Liability in Civil Litigation, 30 S.C.L. Rev. 281 (1979).
9. Rules and Regulations for the Organization and Government of the State Bar of

Georgia, pt. III, ch. 1, 241 Ga. 651 (1978) [hereinafter cited as Georgia Rules].
10. See Ventura County Humane Soc'y v. Holloway, 40 Cal. App. 3d 897, 115 Cal. Rptr.

464 (1974).
11. See Cambron v. Canal Ins. Co., 246 Ga. 147, 269 S.E.2d 426 (1980).
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tion and the more liberal use of the CPR in other jurisdictions.12 Third,
the Article will compare the scope of the Georgia CPR with the ABA
CPR, illustrating how the Georgia CPR may permit a more expansive use
of the CPR in civil litigation. Finally, the Article will discuss using a vio-
lation of the CPR as a basis for a legal malpractice action. 2 Although the
case law is limited on this final issue, various commentators have es-
poused justifications and objections1 with which an attorney should be
familiar because this controversial use of the CPR has the potential to
increase the number of successful malpractice actions.

II. TRADITIONAL NEGLIGENCE PRINCIPLES

Plaintiffs bringing malpractice actions have traditionally based their
actions upon the alleged negligence of attorneys in rendering professional
services. Consequently, as in all negligence cases, four main elements ex-
ist: duty, breach of duty, causation, and damages.15

Duty. Duty means an obligation imposed by the law requiring the ac-
tor to conform to a certain standard in order to protect others against
certain risks.10 Before a court can hold an attorney liable for his actions,
the attorney must have a duty to the allegedly injured party. Georgia
courts state that no negligence exists when the allegedly negligent party
owes no duty to the person injured.17 In other words, a relationship must
exist between the parties so that the community will impose a legal obli-
gation on one for the benefit of the other.'8 Prosser states the issue sim-
ply as "whether the interest of the plaintiff which has suffered invasion
was entitled to legal protection at the hands of the defendant. ' ' "9

12. See, e.g., Woodruff v. Tomlin, 511 F.2d 1019 (6th Cir. 1975), rev'd, 593 F.2d 33 (6th
Cir. 1979) (en banc), cert. denied, 449 U.S. 888 (1980).

13. See, e.g., Ishmael v. Millington, 241 Cal. App. 2d 520, 50 Cal. Rptr. 592 (1966).
14. See, e.g., Wolfram, supra note 8.
15. See W. PRossER & W. Kj-roN, PROSSEs AND KEETON ON THE LAW 07 ToRT's § 30, at

164 (W. Keeton, ed. 5th ed. 1984); Malpractice: Negligence and Breach of Contract, LAW-
YR's MANUAL ON PROFESSIONAL CONDUCT (ABA/BNA) No. 19, at 301:101 (1984) [hereinafter
cited as ABA/BNA LAWYER'S MANUAL]; L. PATTERSON, LEGAL ETHICS: THE LAW OF PROFES-
SIONAL RESPONSIBILITY § 3.02, at 54 (2d ed. 1984); Green, Identification of Issues in Negli-
gence Cases, 26 Sw. L.J. 811 (1972). See also Ventura County Humane Soc'y v. Holloway, 40
Cal. App. 3d 897, 115 Cal. Rptr. 464 (1974); Simmerson v. Blanks, 149 Ga. App. 478, 254
S.E.2d 716 (1979).

16. W. PROSSER & W. KEETON, supra note 15, § 30, at 164.
17. Atlanta Gas Light Co. v. Jennings, 86 Ga. App. 868, 72 S.E.2d 735 (1952); Southern

Ry. v. Liley, 75 Ga. App. 489, 43 S.E.2d 576 (1947); Crosby v. Calaway, 65 Ga. App. 266, 16
S.E.2d 155 (1941). See also Galanti v. United States, 709 F.2d 706, reh'g denied, 716 F.2d
914 (Ilth Cir. 1983).

18. W. PROSSER & W. KEETON, supra note 15, § 37, at 236.
19. Id.
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The General Standard of Conduct. The standard of conduct is a
necessary complement of duty. ° In negligence cases, once the court finds
a duty, the duty almost always requires the same standard of con-
duct-that of a reasonable person under the same or similar circum-
stances."1 It is impossible to prescribe definite rules in advance for every
combination of circumstances that may arise in a particular case. Conse-
quently, the court must fill in the details of the standard of care in each
particular case.22 "Essentially, an attorney's conduct is measured against
the standard of an attorney who possesses and exercises with reasonable
diligence that degree of knowledge, skill, and prudence commonly pos-
sessed and exercised by similarly situated attorneys."2 "

Breach of Duty. A failure on a person's part to conform to the stan-
dard of conduct is a breach of duty.24 The establishment of the standard
of conduct usually requires expert testimony. An exception to this rule
occurs when the breach is clear and obvious, for example, when an attor-
ney fails to file suit before the statute of limitations runs.25

Causation. In negligence cases courts require a reasonably close
causal connection between the conduct and the resulting injury." A
plaintiff can prove causation in part by satisfying the 'but for' test. In the
context of attorney malpractice, the plaintiff must show that 'but for' the
attorney's conduct, the plaintiff would not have suffered injury. 7

In addition to establishing cause in fact, there can be no right of action
for negligence unless the negligent act is the proximate cause of the in-
jury.28 The Georgia Court of Appeals has held that proximate cause is the
"the cause that produces the event in natural or continuing sequence, un-
broken by other causes, and that is nearest in order of responsible

20. Id.
21. Welch v. City of Camilla, 86 Ga. App. 609, 72 S.E.2d 83 (1952). See also Nash v.

Reed, 81 Ga. App. 473, 59 S.E.2d 259 (1950); Southeastern Air Serv., Inc. v. Edwards, 74 Ga.
App. 582, 40 S.E.2d 572 (1946).

22. W. PROSSER & W. KEETON, supra note 15, § 37, at 237.
23. ABA/BNA LAWYER'S MANUAL, supra note 15, at 301:102. See also Ventura County

Humane Soc'y v. Holloway, 40 Cal. App. 3d 897, 115 Cal. Rptr. 464 (1974); Simmerson v.
Blanks, 149 Ga. App. 478, 254 S.E.2d 716 (1979).

24. W. PRossm & W. KEETON, supra note 15, § 30, at 164. See also Stone Mountain
Game Ranch, Inc. v. Hunt, 746 F.2d 761 (11th Cir. 1984) (to maintain action in tort under
Georgia law, defendant must have breached duty to plaintiff).

25. ABA/BNA LAwYER's MANUAL, supra note 15, at 301:102.
26. W. PRosss & W. KEETON, supra note 15, § 30, at 165. See also Galanti v. United

States, 709 F.2d 706, rehg denied, 716 F.2d 914 (11th Cir. 1983).
27. W. PRossER & W. KEETON, supra note 15, § 41, at 265.
28. Stallings v. Georgia Power Co., 67 Ga. App. 435, 20 S.E.2d 776 (1942). See also

Housing Auth. v. Famble, 170 Ga. App. 509, 317 S.E.2d 853 (1984); Rosinek v. Cox Enters.,
166 Ga. App. 699, 305 S.E.2d 393 (1983).
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causes."'2
Damages. Proof must be shown of the actual loss or damage resulting

to the interests of another.3 0 The plaintiff in a legal malpractice action
must prove that he suffered injury as a result of the attorney's miscon-
duct."1 The plaintiff can recover damages from the attorney so long as the
injury falls within the scope of the defendant's duty to the plaintiff.3 '

The legislature may prescribe the standard of conduct required of a
reasonable person.'3 When a statute provides that under certain circum-
stances particular acts shall or shall not be done, the court may interpret
the statute as fixing a standard from which it is negligence to deviate. In
Teague v. Keith,4 the Georgia Supreme Court held that when a statute
provides a general rule of conduct, a violation of the statute is negligence
as a matter of law. In the absence of a specific statute, the jury must
determine whether the conduct in question constitutes negligence.35
Other courts have applied the same rule to municipal ordinances36 and
regulations of administrative bodies.' 7

The fact that the applicable legislation is usually penal in character,
and carries with it a criminal penalty, will not prevent its use in imposing
civil liability." A common question in statutory violation cases is why
criminal legislation should result in a rule for civil liability. If a specific
provision exists in the statute to that effect, no difficulty results because
the legislative intent is clear."s "The only questions open are whether the
legislation is constitutional, whether it is applicable to a particular case,
and whether it has in fact been violated. 4 0 When "the statute merely

29. Cedrone v. Beck, 74 Ga. App. 488, 40 S.E.2d 388 (1946).
30. W. PROSSER & W. KEETON, supra note 15, § 30, at 165.
31. Simmerson v. Blanks, 149 Ga. App. 478, 480, 254 S.E.2d 716, 718 (1979).
32. Green, The Submission of Issues in Negligence Cases, 18 U. MIAMI L REv. 30, 46

(1963). See also Galanti v. United States, 709 F.2d 706, reh'g denied, 716 F.2d 914 (11th Cir.
1983).

33. W. PROSSER & W. KEErON, supra note 15, § 36, at 220. See also Teague v. Keith, 214
Ga. 853, 108 S.E.2d 489 (1959).

34. 214 Ga. 853, 108 S.E.2d 489 (1959).
35. Id. at 853, 108 S.E.2d at 489.
36. District of Columbia v. White, 442 A.2d 159 (D.C. App. 1982); Boyles v. Oklahoma

Natural Gas Co., 619 P.2d 613 (Okla. 1980); Hall v. Warren, 632 P.2d 848 (Utah 1981).
37. Mathis v. Mangum, 166 Ga. App. 415, 304 S.E.2d 520 (1983); Grubbs v. Duskin, 118

Ga. App. 82, 162 S.E.2d 762 (1968); Davis v. Marathon Oil Co., 64 Ill. 2d 380, 356 N.E.2d 93
(1976).

38. Sims v. Hoff, 106 Ga. App. 626, 127 S.E.2d 679 (1962); Kavanagh v. New York 0. &
W. Ry., 196 A.D. 384, 187 N.Y.S. 859 (1921), af'd, 233 N.Y. 597, 135 N.E. 933 (1922).

39. E.g., Norton v. Wilbur Waggoner Equip. Rental & Excavating Co., 76 Ill. 2d 481, 394
N.E.2d 403 (1979) (workplace safety acts); Seim v. Garavalia, 306 N.W.2d 806 (Minn. 1981)
(dog bite statutes).

40. W. PROSSER & W. KEErON, supra note 15, § 36, at 220.
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declares that conduct is a crime, and makes no mention of any civil rem-
edy, justification becomes more difficult," because the court is "under no
compulsion to apply the statute."41 Many courts have purported to find
in the statute an implied legislative intent to provide for tort liability.4

In a civil action for negligence, the court will not adopt every provision
of a criminal statute as the standard of conduct of a reasonable person.
"ITihere are statutes which are considered to create no duty of conduct
toward the plaintiff, and to afford no basis for the creation of such a duty
by the court.' 43 Statutes designed to protect only interests of the state or
community at large, and not any particular class of individuals, are an
example."'

In order for a plaintiff to invoke a statutory violation as negligence per
se, the plaintiff must bring herself within the class of persons the legisla-
ture intended to protect." The Georgia Court of Appeals in Rhodes v.
Baker"" held that in determining whether a violation of an ordinance is
negligence per se, with respect to a particular person, the court must ex-
amine the purpose of the ordinance and must decide whether the injured
person falls within the class of persons that the legislature intended the
ordinance to protect.47 Furthermore, the court must determine that the
harm suffered was the kind of harm the statute generally was intended to
prevent.4"

Once the court determines that the statute applies and that the defen-
dant has breached the statute," the issue of negligence is conclusively
determined, in the absence of a sufficient excuse. The court must direct
the jury in accordance with this determination. 0 The court has taken
over the standard of conduct fixed by the legislature, and the "jurors have

41. Id.
42. E.g., Sheehan v. Jamesville Auto Transp., 102 Ill. App. 3d 507, 430 N.E.2d 131

(1981); Board of Comm'rs v. Hatton, 427 N.E.2d 696 (Ind. App. 1981); Walker v. Bignell,
100 Wis. 2d 256, 301 N.W.2d 447 (1981).

43. W. PROSSER & W. KEFTON, supra note 15, § 36, at 222 (citing Akers v. Chicago St. P.
M. & 0. Ry., 58 Minn. 540, 544, 60 N.W. 669, 670 (1894).

44. E.g., Department of Natural Resources v. Morgan, 432 N.E.2d 59 (Ind. App. 1982)
(stripmining law not a safety law).

45. Potts v. Fidelity Fruit & Produce Co., 165 Ga. App. 546, 301 S.E.2d 903 (1983);
Rhodes v. Baker, 116 Ga. App. 157, 156 S.E.2d 545 (1967); National Upholstery Co. v. Padg-
ett, 108 Ga. App. 857, 134 S.E.2d 856 (1964).

46. 116 Ga. App. 157, 156 S.E.2d 545 (1969).
47. Id. at 157, 156 S.E.2d at 545.

48. Id.
49. See Fontanne v. Federal Paper Bd. Co., 105 Ill. App. 3d 306, 434 N.E.2d 331 (1982)

(contributory negligence; jury could find no violation).
50. Nazareno v. Urie, 638 P.2d 671 (Alaska 1981); Hardaway v. Consolidated Paper Co.,

366 Mich. 190, 114 N.W.2d 256 (1962); Martin v. Herzog, 228 N.Y. 164, 126 N.E. 814 (1920).
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no dispensing power, by which they may relax [it]."'
This review of traditional negligence rules is essential to an under-

standing of how courts have been utilizing the CPR in civil litigation be-
cause it is difficult to follow the manner in which courts have applied the
CPR in malpractice actions. These traditional rules lay the foundation for
the ways that courts have been using the CPR in civil litigation.

III. CURRENT USES OF THE CPR IN Civ. LITIGATION

Courts have used the CPR in civil litigation in two basic ways. First,
courts have used the CPR as a means of deciding whether a defendant
has breached the traditional 'reasonably prudent attorney' standard of
conduct.52 Second, courts have used the CPR to establish prima facie
proof of breach of the traditional standard, thereby shifting the burden to
the attorney to rebut the presumption of negligence.5 3

As past Georgia case law illustrates, Georgia courts did not accept these
uses of the CPR in civil litigation. The Georgia Court of Appeals' early
position on ethics rules was that courts could not use these rules in civil
litigation to define the standard of conduct of an attorney."1 For example,
in Bush v. Morris5 a district attorney represented a wife in a divorce
action against her husband. The district attorney represented the wife in
violation of a statute that prohibited a district attorney's engagement in
private practice." The trial judge knew that the statute prohibited the
district attorney from engaging in private practice, but he did not dis-
qualify the district attorney.5 7 The husband brought an action against the
district attorney and trial judge. The court affirmed a decision that viola-
tion of this ethical rule did not engender a civil cause of action for the
husband."

Similarly, the court in Tingle v. Arnold, Cate & Allen" held that viola-

51. Martin v. Herzog, 228 N.Y. 164, 169, 126 N.E. 814, 815 (1920).
52. See Dahlquist, The Code of Professional Responsibility and Civil Damage Actions

Against Attorneys, 9 OHIo N.U.L. REv. 1, 6 (1982).
53. See, e.g., Lipton v. Boesky, 110 Mich. App. 589, 313 N.W.2d 163 (1981) (stating that

violation of the CPR is rebuttable evidence of malpractice and citing Zeni v. Anderson, 397
Mich. 117, 243 N.W.2d 270 (1976) for the proposition that violation of a statute in a negli-
gence action creates a prima facie case of negligence).

54. See Tingle v. Arnold, Cate & Allen, 129 Ga. App. 134, 199 S.E.2d 260 (1973); Bush v.
Morris, 123 Ga. App. 497, 181 S.E.2d 503 (1971).

55. 123 Ga. App. 497, 181 S.E.2d 503 (1971).
56. Id. at 497, 181 S.E.2d at 504.
57. Id.
58. Id.
59. 129 Ga. App. 134, 199 S.E.2d 260 (1973). For cases in other jurisdictions holding that

the CPR should not be used in civil litigation to define the standard of conduct expected of
an attorney, see Tappen v. Ager, 599 F.2d 376, 379 (10th Cir. 1979) (citing Bickel v. Mackie,
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tion of Georgia Code Annotated section 9-502,10 which provides for dis-
barment of an attorney who solicits legal employment, could not provide
a basis for a civil suit. In Tingle, plaintiff brought an action against a law
firm to recover compensatory and exemplary damages. Plaintiff alleged
that the law firm conspired by fraud and duress to force an incompetent,
through her guardian, to prosecute an equity suit to set aside deeds given
by incompetent to plaintiff. 1 Plaintiff alleged that the law firm was liable
for malpractice due to its violation of Code section 9-502. The court held
that this statute could not be used in a civil action.2

Courts in other jurisdictions have adhered to the rule that the CPR is
not applicable in civil litigation. The Supreme Court of Wisconsin has
maintained the position that the CPR does not undertake to define civil
liability of lawyers for professional conduct. In Helmbrecht v. Saint Paul
Insurance Co., 5 plaintiff filed a malpractice action against her former at-
torney who represented her in a divorce action. Plaintiff sought to recover
as damages the difference between what she actually received in the di-
vorce proceeding and what she could have received if her former attorney
had competently and reasonably prepared and presented her case."
Plaintiff had earlier petitioned the court to increase child support and
maintenance, but the court had refused." The court, in addressing the
applicability of the CPR to civil actions, stated that the CPR does not
undertake to define civil liability of lawyers for professional conduct."
The court based its decision on the language in the preamble to the Wis-
consin CPR, which states that the CPR is a basis for disciplinary action
and does not define civil liability of lawyers.67

Georgia cases in which courts have held that rules of ethics have the
effect of law lay a foundation for use of the Georgia Code to prove the
negligence of an attorney in civil litigation.68 In Cambron v. Canal Insur-

447 F. Supp. 1376 (N.D. Iowa), aff'd, 590 F.2d 341 (8th Cir. 1978)); Helmbrecht v. Saint
Paul Ins. Co., 122 Wis. 2d 94, 362 N.W.2d 118 (1985).

60. GA. CODE ANN. § 9-502 (Harrison 1933) (not codified in O.C.G.A.).
61. 129 Ga. App. at 135, 199 S.E.2d at 261.
62. Id. at 137-38, 199 S.E.2d at 263.
63. 122 Wis. 2d 94, 361 N.W.2d 118 (1985).
64. Id. at 100, 362 N.W.2d at 122.
65. Id.
66. Id. at 111, 362 N.W.2d at 128.
67. Id.
68. See First Bank & Trust Co. v. Zagoria, 250 Ga. 844, 302 S.E.2d 674 (1983); Cambron

v. Canal Ins. Co., 246 Ga. 147, 269 S.E.2d 426 (1980); Georgia Dep't of Human Resources v.
Sistrunk, 249 Ga. 543, 553, 291 S.F.2d 524, 532 (1982) (Smith, J., dissenting & citing Cam-
bron, 246 Ga. 147, 269 S.E.2d 426 (1980)); DeDaviess v. U-Haul Co., 154 Ga. App. 124, 267
S.E.2d 633 (1980). Cf. Alston v. Stubbs, 170 Ga. App. 417, 317 S.E.2d 272 (1984) (title stan-
dards of the State Bar of Georgia given the effect of law).
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ance Co.,s° an insurer filed a suit in equity seeking to set aside default
judgments entered against its former insured.70 One of the insurer's al-
leged errors was the trial judge's inclusion of directory rule (DR) 7-
104(A)(2)7 in his charge to the jury." The court held that the charge was
proper, concluding that the Directory Rules"3 "do have the effect of law
and are, therefore, proper charges in cases that directly or indirectly con-
cern the conduct of attorneys licensed to practice in [Georgia]."'"

In the recent case of First Bank & Trust Co. v. Zagoria,"7 the defen-
dant-attorney sought to invoke ethical consideration (EC) 6-67 as a basis
for limiting his liability as a shareholder in a professional corporation.7"
At issue was whether the defendant-attorney shared personal liability for
the fraudulent acts of another shareholder-attorney of the corporation.6

The court interpreted EC 6-6 as a permissive provision that arguably
would allow an attorney-shareholder in a professional corporation to con-
tract to limit his liability for the malpractice of his associates.7 The court
stated, however, that EC 6-6 was not a self-executing rule that automati-
cally would insulate each shareholder of a professional corporation from
liability for malpractice of the other.80 Although the court did not address
whether the Georgia CPR was applicable to the determination of civil
liability to clients, the court referred to the CPR as being some evidence
of the standard of conduct to be applied in civil litigation against
attorneys."1

Other jurisdictions have held that a violation of the CPR is evidence of
an attorney's negligence.82 In Woodruff v. Tomlin," the Sixth Circuit de-

69. 246 Ga. 147, 269 S.E.2d 426 (1980).
70. Id. at 147, 269 S.E.2d at 427.
71. Georgia Rules, supra note 9, at 709-10.
72. 246 Ga. at 151, 269 S.E.2d at 430.
73. The Georgia CPR is comprised of Canons, general standards of professional conduct

expected of lawyers, ethical considerations, aspirational goals toward which attorneys should
strive, and directory rules that are mandatory rules from which an attorney cannot deviate.

74. 246 Ga. at 151-52, 269 S.E.2d at 430.
75. 250 Ga. 844, 302 S.E.2d 674 (1983).
76. EC 6-6 provides that "[a] lawyer should not seek, by contract or other means, to

limit his individual liability to his client for his malpractice." Georgia Rules, supra note 9,
at 696.

77. 250 Ga. at 846, 302 S.E.2d at 676.
78. Id.
79. Id. at 847, 302 S.E.2d at 676.
80. Id.
81. Id.
82. See, e.g., Woodruff v. Tomlin, 511 F.2d 1019 (6th Cir. 1975), rev'd, 593 F.2d 33 (6th

Cir. 1979) (en banc), cert. denied, 449 U.S. 888 (1980); Menzel v. Morse, 362 N.W.2d 465
(Iowa 1985) (dealing with the Code of Realtor Ethics); Nelson v. Miller, 227 Kan. 271, 607
P.2d 438 (1980); Chicago Title Ins. Co. v. Holt, 36 N.C. App. 284, 244 S.E.2d 177 (1978);
Rolfstad, Winkjer, Suess, McKennett & Kaiser, P.C. v. Hanson, 221 N.W.2d 734 (N.D.
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cided a malpractice action arising from a prior personal injury action. The
defendant-lawyer had undertaken to represent two sisters, a driver and a
passenger, in an action for damages." Defendant in the personal injury
action counterclaimed against the driver-sister and ultimately prevailed
on this counterclaim." The passenger-sister sued the lawyer alleging that
the attorney had committed malpractice, in part, by representing the sis-
ters as passenger and driver even though their interests conflicted." The
court held that it is malpractice for an attorney to represent parties with
conflicting interests without disclosing all facts to his clients and ob-
taining their consent.87 On appeal" the circuit court clarified its
view: "We recognize that the Code of Professional Responsibility 'does
not undertake to define standards for civil liability of lawyers for profes-
sional conduct . . . .' Nevertheless, it certainly constitutes some evi-
dence of the standards required of attorneys."" The 'some evidence' was
enough to defeat summary judgment or a judgment notwithstanding the
verdict for the defendant-lawyer."0

In Chicago Title Insurance Co. v. Holt,"1 the North Carolina Court of
Appeals relied upon the CPR to dismiss a malpractice claim.'2 An indem-
nitor brought an action against attorneys for alleged negligence in carry-
ing out legal duties on behalf of a corporate client. The alleged liability
arose from the attorneys' representation of the seller, buyer, and lender in
a real estate closing."3 The court held that plaintiff failed to state a claim
for improper representation of multiple parties upon which relief could be
granted." The court based its decision on disciplinary rule 5-105 of the
North Carolina CPR, which permits an attorney to represent multiple cli-
ents if he makes full disclosure and if the clients consent."' The complaint
did not allege failure to make disclosure and obtain consent; therefore,
the court deemed the complaint insufficient."

A recent Iowa case, dealing with the Code of Realtor Ethics, lends sup-

1974); Hansen v. Wightman, 14 Wash. App. 78, 538 P.2d 1238 (1975).
83. 511 F.2d 1019 (6th Cir. 1975), rev'd, 593 F.2d 33 (6th Cir. 1979) (en banc), cert.

denied, 449 U.S. 888 (1980).
84. 593 F.2d at 36.
85. Id.
86. Id. at 37.
87. Id. at 39.
88. 616 F.2d 924 (6th Cir. 1980).
89. Id. at 936 (emphasis added).
90. Id. at 938.
91. 36 N.C. App. 284, 244 S.E.2d 177 (1978).
92. Id. at 292, 244 S.E.2d at 182.
93. Id. at 284, 244 S.E.2d at 177.
94. Id. at 292, 244 S.E.2d at 182.
95. Id.
96. Id.
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port to the rule that courts can use the CPR to establish negligence in
malpractice actions. In Menzel v. Morse," plaintiffs, who were purchasers
of real estate, brought a malpractice action against the real estate sales-
man and broker." The court held that violation of the Code of Realtor
Ethics is evidence of negligence. 9 The court stated that "[a]s a matter of
public policy, consideration should be given to evidence of applicable eth-
ical standards when, as here, they are placed in evidence and admitted by
defendants to be recognized and followed in the trade or profession.$100

In cases like Menzel, the courts use the CPR in traditional malpractice
actions in which plaintiffs are trying to prove that the attorneys were neg-
ligent for violation of the 'reasonably prudent attorney' standard of con-
duct. In this situation, the court already has determined the existence of
a duty to the plaintiff, and the court uses the CPR to show a breach of
the 'reasonably prudent lawyer' standard of conduct.

As mentioned earlier, some courts have used the CPR to establish
prima facie proof of breach of the traditional 'reasonably prudent attor-
ney' standard, thereby shifting the burden to the attorney to rebut the
presumption of negligence.101 For example, in Lipton v. Boesky,102 a
Michigan Court of Appeals case, clients sued an attorney for malpractice
arising from the attorney's representation in connection with the con-
struction of an office building.1 0 3 The defendant-attorney withdrew as
counsel for clients in the prior action without adequately protecting the
clients' interests.1 4 The court held that a violation of the CPR is rebutta-
ble evidence of malpractice.105 The court cited Zeni v. Anderson'"o in sup-
port of its decision. The Michigan Supreme Court in Zeni held that a
violation of a penal statute by a defendant in a negligence action creates a
prima facie case from which a jury may draw an inference of negligence,
but the jury also may consider whether a legally sufficient excuse has
been presented to refute the inference.17 Based on this rule, the effect of
the court's decision in Lipton was to give plaintiff a presumption of negli-
gence; the burden shifted to the defendant-attorney to rebut the plain-
tiff's prima facie proof of negligence.

97. 362 N.W.2d 465 (Iowa 1985).
98. Id. at 465.
99. Id. at 473.

100. Id.
101. See Lipton v. Boesky, 110 Mich. App. 589, 313 N.W.2d 163 (1981). Accord Lysick v.

Wolcom, 258 Cal. App. 2d 136, 65 Cal. Rptr. 406 (1968).
102. 110 Mich. App. 589, 313 N.W.2d 163 (1981).
103. Id. at 591, 313 N.W.2d at 164.
104. Id.
105. Id. at 598, 313 N.W.2d at 167.
106. 397 Mich. 117, 243 N.W.2d 270 (1976).
107. Id. at 129, 243 N.W.2d at 272-73.
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IV. THE GEORGIA CPR: A BROADER SCOPE THAN THE ABA
COUNTERPART

As illustrated by the case law in other jurisdictions, courts are using the
CPR as evidence of negligence in malpractice actions.'"8 Although Geor-
gia courts have not used the Georgia CPR to this extent, this use of the
CPR is possible in Georgia because of the broad scope of the Georgia
CPR.

In the preliminary statement of the 1969 ABA Model Code of Profes-
sional Responsibility"'0 (the ABA CPR) is the following statement: "The
Model Code makes no attempt to prescribe either disciplinary procedures
or penalties for violation of a disciplinary rule, nor does it undertake to
define standards for civil liability of lawyers for professional conduct."' 0

More specifically, the scope section of the ABA Model Rules of Profes-
sional Conduct,'1 the successor to the ABA CPR that was adopted on
August 2, 1983, provides in pertinent part as follows:

Violation of a Rule should not give rise to a cause of action nor should it
create any presumption that a legal duty has been breached. The Rules
are designed to provide guidance to lawyers and to provide a structure
for regulating conduct through disciplinary agencies. They are not
designed to be a basis for civil liability.'2

These statements concerning the scope of the ABA CPR stand in con-
trast to the Preamble to the Georgia CPR. The Georgia CPR does not
contain the limiting statements of the ABA ethical rules that disciplinary
rules do not define standards for civil liability of lawyers."'

The Preamble to the Georgia CPR provides in pertinent part as
follows:

No code or set of rules can be framed which will particularize all the
duties of the lawyers in the varying phases of litigation or in all the rela-
tions of the professional life. The following canons of ethics are adopted
by the State Bar of Georgia as a general guide, yet the enumeration of
particular duties should not be construed as a denial of the existence of
others equally imperative, though not specifically mentioned." 4

108. See 511 F.2d 1019 (6th Cir. 1975), rev'd, 593 F.2d 33 (6th Cir. 1979) (en banc), cert.
denied, 449 U.S. 888 (1980); Nelson v. Miller, 227 Kan. 271, 607 P.2d 438 (1980); Chicago
Title Ins. Co. v. Holt, 36 N.C. App. 284, 244 S.E.2d 177 (1978).

109. MODEL CODE OF PROFESSIONAL REsPoNsmLrY AND CODE OF JUDICIAL CONDUCT

(1980).
110. Id. at 1 (footnotes omitted).
111. MODEL RULES OF PROFESSIONAL CONDUCT AND CODE OF JUDICIAL CONDUCT (1983).
112. Id. at 12.
113. Georgia Rules, supra note 9, at 651.
114. Id.
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Lack of a limiting provision such as that in the ABA CPR potentially
allows for use of the Georgia CPR in civil actions."15 This conclusion is
based on the reasoning of some courts in holding that the CPR does not
apply in civil litigation. For example, in Helmbrecht v. Saint Paul Insur-
ance Co.," 6 the Wisconsin Supreme Court held that the CPR does not
apply in civil litigation based on the preamble to the Wisconsin CPR,
which states that the CPR does not define civil liability of lawyers for
professional conduct.'1 7 This language does not deter Georgia courts from
applying the Georgia CPR in civil litigation.

The Georgia CPR can be distinguished further from the ABA CPR. In
1977, the State Bar of Georgia adopted the Disciplinary Standards of
Conduct"O (the Standards). The Standards are a separate entity from the
Georgia CPR. The State Bar of Georgia adopted the Standards for the
purpose of governing disciplinary proceedings against attorneys."' A vio-
lation of the Standards subjects an attorney to disciplinary action.'20

The Standards may be viewed as the Georgia version of the ABA Disci-
plinary Rules. This conclusion stems from the fact that both the Stan-
dards and the ABA CPR expressly state that a violation thereof subjects
an attorney to disciplinary action.'"' The Georgia CPR's Directory Rules
correspondingly may demonstrate general rules of attorney conduct,
which courts could use to define the standard of conduct of an attorney in
civil litigation.'2 2 At a minimum, the fact that the State Bar of Georgia
adopted the Standards may support a use of the Georgia CPR in civil
litigation.2 3

V. A VIOLATION OF THE CPR As A BASIS FOR CIVIL LIABILITY: A MORE
EXPANSIVE USE

The most recent and controversial development with respect to use of
the CPR in malpractice actions is use of the CPR as a basis for civil lia-
bility.1'2 ' In order for a CPR violation to be a basis for civil liability, the

115. See, e.g., Carnbron v. Canal Ins. Co., 246 Ga. 147, 269 S.E.2d 426 (1980).
116. 122 Wis. 2d 94, 362 N.W.2d 118 (1985).
117. Id. at 111, 362 N.W.2d at 128.
118. Georgia Rules, supra note 9, pt. IV, ch. 1, at 721.
119. Id.
120. Id.
121. Id. See also MODEL RULES OF PROFESSIONAL CONDUCT AND CODE OF JUDICIAL CON-

DUCT (1983).
122. Cf. Georgia Rules, supra note 9, pt. III, ch. 1, at 720.
123. See Edmondson, The Use of the Georgia Code of Professional Responsibility in

Malpractice Litigation, I.C.L.E. Program Material for Seminar on Ethics and Malpractice,
Dec. 21, 1984, at 5.1.

124. See Dahlquist, supra note 52; Wolfram, supra note 8.
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court must employ the CPR to establish a duty as well as a breach of
duty. 20 Under this method, the court uses the CPR as the sole basis of
attorney liability. In effect, the court treats the CPR as a statute in which
every rule imposes an affirmative duty on the attorney. A breach of the
statutory duty is negligence per se; the only remaining issues for the
plaintiff to prove are causation and damages.'2 6

As indicated by the traditional rule regarding use of a violation of the
CPR as a basis for civil liability,12" a number of courts are opposed to this
expansive use. Georgia courts have continued to follow the traditional
rule that violation of the Georgia CPR is not a basis for civil liability. 26

As will be demonstrated, however, various reasons exist why Georgia
courts may expand the use of the Georgia CPR in civil litigation. A more
expansive use of the Georgia CPR is possible in light of the fact that the
Georgia CPR has a broader scope than the ABA CPR.

A. Traditional Rule

The traditional rule is that violation of the CPR may not give rise to a
cause of action for legal malpractice. 29 In Bob Godfrey Pontiac, Inc. v.
Roloff,'83 the Supreme Court of Oregon states three reasons for this tradi-
tional rule:

(a) [t]he . . . Code . . . was not intended to create a private cause of
action ... the sole ... remedy ... [being] the imposition of discipline

(b) [oither remedies, such as malicious prosecution, adequately protect
the public from harassment or abuse by unprofessional lawyers[; and]
(c) [to] expose attorneys to actions for damages for breach of ethical du-
ties imposed by [ethics rules] would be contrary to "obvious public inter-
est" in affording every citizen . access to the courts. 3'

While these reasons might be valid in certain cases such as malicious
prosecution in which the plaintiff was a former opponent of the defen-
dant attorney,8 2 the reasons would not be strong arguments against use
of the CPR in an action by an attorney's former client for violations of

125. Dahlquist, supra note 52.
126. See W. PRossER & W. KEEroN, supra note 15, § 36, at 227.
127. See Bob Godfrey Pontiac, Inc. v. Roloff, 291 Or. 318, 630 P.2d 840 (1981). See also

Ayyildiz v. Kidd, 220 Va. 1080, 266 S.E.2d 108 (1980).
128. See, e.g., East River Say. Bank v. Steele, 169 Ga. App. 9, 311 S.E.2d 189 (1983).
129. See Bob Godfrey Pontiac, Inc. v. Roloff, 291 Or. 318, 630 P.2d 840 (1981); Ayyildiz

v. Kidd, 220 Va. 1080, 266 S.E.2d 108 (1980); Brody v. Ruby, 267 N.W.2d 902 (Iowa 1978).
130. 291 Or. 318, 630 P.2d 840 (1981).
131. Id. at 331-32, 630 P.2d at 848 (citations omitted).
132. E.g., Bob Godfrey Pontiac, Inc. v. Roloff, 291 Or. 318, 630 P.2d 840 (1981).
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the CPR.3 s Moreover, as stated earlier, the Georgia CPR does not pro-
vide that the sanction for a violation thereof is discipline.'3 4 Conse-
quently, it is possible that Georgia courts may impose liability based on a
CPR violation, particularly in an action by a former client of an attorney.

As a matter of fact, the early Georgia cases which held that a violation
of the Disciplinary Rules could not be a basis for civil liability concerned
suits by former opponents against attorneys for malpractice.'" These
cases are not necessarily a bar to use of the Georgia CPR as a basis for
civil liability. First, these cases involved disciplinary statutes that ex-
pressly provide for discipline as the sanction."3 " As noted earlier, the
Georgia CPR does not provide that attorney discipline is the sanction.13 7

Second, courts have been more willing to impose liability for a violation
of the CPR in an action by a former client.'36

B. A More Expansive Use

Some commentators support an expanded use of the CPR in which a
violation of the CPR is a basis for attorney liability.13' Three general jus-
tifications exist for this use.140 First, the CPR is analogous to statutes
and, therefore, may be used as evidence of negligence or may establish
negligence per se. M  There are, however, some flaws in the analogy.

Barriers may prevent courts from using a violation of the CPR as negli-
gence per se. Application of a violation of the CPR as negligence per se
will depend on whether the courts treat the CPR as a statute or munici-
pal ordinance of which a violation is negligence as a matter of law."12 Po-
tential problems may arise in giving the CPR this kind of treatment. One
problem is that the CPR is not a product of the legislature and, therefore,

133. E.g., Ishmael v. Millington, 241 Cal. App. 2d 520, 50 Cal. Rptr. 592 (1966) (attor-
ney's representation of husband and wife in a divorce proceeding in violation of conflict of
interest rules).

134. Georgia Rules, supra note 9, at 651.
135. See Tingle v. Arnold, Cate & Allen, 129 Ga. App. 134, 199 S.E.2d 260 (1973); Bush

v. Morris, 123 Ga. App. 497, 181 S.E.2d 503 (1971).
136. Bush v. Morris, 123 Ga. App. 497, 497, 181 S.E.2d 503, 504 (1971); Tingle v. Arnold,

Cate & Allen, 129 Ga. App. 134, 137, 199 S.E.2d 260, 263 (1973).
137. Georgia Rules, supra note 9.
138. See, e.g., Jeffry v. Pounds, 67 Cal. App. 3d 6, 136 Cal. Rptr. 373 (1977). Cf. Tappen

v. Ager, 599 F.2d 376 (10th Cir. 1979) (Canons of Ethics do not create a cause of action,
especially in favor of third person).

139. See, e.g., Wolfram, supra note 8. See also Dalquist, supra note 52 (supporting the
expanded 'basis of civil liability' approach on a case by case basis); Annot., 6 A.L.R. 4th 342
(1981) (legal malpractice in connection with violation of the CPR rules concerning with-
drawal as counsel).

140. Dahlquist, supra note 52, at 14.
141. Id.
142. Id. at 11.
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the argument for its use as negligence per se is weaker than in the case of
statutes. This problem may be overcome, however, by arguing for ex-
tended application of the CPR under the reasoning of cases holding that
violations of regulations of administrative bodies are negligence per se de-
spite the fact that they are not enacted statutes.1 4 3

The second problem is that like criminal statutes, which do not create a
duty to a particular class of individuals,1 4 4 the legislature may have in-
tended that the CPR protect only interests of the state or community at
large, and not any particular class of individuals. Under this reasoning,
violation of the CPR could not be negligence per se s45 because the CPR
may be interpreted as creating a duty to everyone-an individual client,
the tribunal as a whole, and the public as a whole. ""' To state a duty to
everyone is to state it to no one.147 If the duty is to no one, its breach
creates liability to no one. Nevertheless, as the increasingly frequent mal-
practice actions demonstrate, courts are using violations of the CPR as
evidence of attorney breaches of duty.1 4 Courts do not address this prob-
lem in their use of the CPR in civil litigation.1 4

9

Despite these limitations, it must be conceded that the CPR sets forth
the standards of conduct expected of attorneys. It, therefore, seems
proper to allow courts to consider the CPR in legal malpractice actions as
an indicator of the standards of professional conduct of attorneys. This
consideration may properly lead to a finding of negligence. 50

A second justification for expanded use of the CPR in civil litigation is
that creating civil actions for every violation of the CPR "may be neces-
sary to achieve an acceptable level of attorney compliance with the
CPR.""' Some commentators argue that this justification has little merit
because many instances arise in which the CPR adds nothing to the 'rea-
sonably prudent lawyer' standard upon which a plaintiff can already
bring a malpractice action.'" Circumstances exist, however, when the

143. See, e.g., Mathis v. Mangum, 166 Ga. App. 415, 304 S.E.2d 530 (1983); Grubbs v.
Duskin, 118 Ga. App. 82, 162 S.E.2d 762 (1968).

144. See, e.g., Department of Natural Resources v. Morgan, 432 N.E.2d 59 (Ind. App.
1982) (strip-mining law not a safety law).

145. See W. PRossER & W. KETON, supra note 15, § 36, at 110.
146. PArmRsoN, supra note 15, § 2.01, at 11.
147. Id.
148. See, e.g., Jeffry v. Pounds, 67 Cal. App. 3d 6, 136 Cal. Rptr. 373 (1977) (violation of

conflict of interest rules used as court's grounds for returning attorney fees for services
performed).

149. Id. at 9-12, 136 Cal. Rptr. at 375-77 (court uses the CPR in granting plaintiff's
requested relief, implicitly deciding that the CPR conflict of interest rules engender a duty
directly to the client).

150. Dahlquist, supra note 52, at 11.
151. Wolfram, supra note 8, at 288, 289-93.
152. Dahlquist, supra note 52, at 14. (DR 6-101(a)(1) provides that a lawyer shall not
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CPR does add to the 'reasonably prudent attorney standard.'153

A third justification for expanded use of the CPR in attorney malprac-
tice litigation is that the CPR can establish definitively the standards of
conduct below which an attorney will be civilly liable. The CPR thus can
clarify, or substitute for, the broad notion of 'reasonable care' used by
courts in civil litigation.'" By application of the CPR to civil actions on a
case by case basis, such as situations in which the CPR assists a plaintiff
in establishing breach of duty,155 the court may further a common goal in
our judicial system of redressing injured persons.

An argument against case-by-case application of the CPR is that attor-
neys will not have notice of when a court will employ the CPR in mal-
practice actions. The fact that the CPR is only beneficial to a plaintiff in
certain cases diminishes this argument. The CPR only benefits the plain-
tiff in those situations in which the applicable CPR rule protects an attor-
ney's client and assists in establishing breach of duty. Courts should limit
their use of the CPR in malpractice actions to the situations in which an
attorney can expect application of the CPR.

Objections exist to the expanded use of the CPR in which a violation
thereof is a basis for civil liability. The first is essentially a variation of
the 'floodgates' argument: "permitting every allegation of an attorney
violation of the [CPR] to survive a motion to dismiss in a subsequent
damage action against the attorney ... would result in unneeded litiga-
tion against attorneys." 1" Clients could use an action based on a CPR
violation to harass attorneys, and opposing counsel could use an action
based on a CPR violation to "attempt to hobble the defendant-attorney
in his or her representation of [an] opposing party."1  The legal system,
however, has adequate methods of dealing with fraudulent claims and
spurious assertions.1"8 A client's successful harassment of an attorney,
therefore, is not likely.

A second objection is that a system in which a violation of the CPR
gives rise to both private damage actions and disciplinary actions might

handle a matter that he knows or should know that he is not competent to handle. This rule
adds nothing to the 'reasonably prudent attorney' standard).

153. See, e.g., DR 4-101, Georgia Rules, supra note 9, at 684-85. (This rule goes beyond
the common law evidence and statutory attorney-client 'privilege,' which only protects 'con-
fidences.' DR 4-101 also specifies a duty to preserve client 'secrets.')

154. Wolfram, supra note 8, at 293-95.
155. See supra note 52.
156. Wolfram, supra note 8, at 295.
157. Id. at 296.
158. See, e.g., Tomkins v. Public Serv. Elec. & Gas Co., 568 F.2d 1044, 1049 (3d Cir.

1977). (The court stated that "traditional judicial mechanisms will separate the valid from
the invalid complaints." Id.)
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be plagued with problems of issue preclusion or collateral estoppel.'" A
determination in a disciplinary proceeding that a violation has occurred
may bind the attorney with respect to that issue in a subsequent civil
damage action. The potential harm resulting from this issue preclusion is
that the disciplinary board will be reluctant to find that an attorney has
committed a violation for fear that the court also could impose future
damages in the form of a malpractice action. The response to this objec-
tion is that private judgments may produce adequate or even better attor-
ney discipline.' 60

A third objection to an expanded use of the CPR is that the CPR is, in
fact, too protective of attorney interests and, therefore, may inadequately
protect the interests of potential plaintiffs in civil litigation. 6" This objec-
tion stems from the fact that lawyers drafted the CPR. Even if the CPR
is favorable to lawyers, however, "it is surely less favorable [to lawyers)
than the current state of legal malpractice law if it is true that recogniz-
ing a private damage action to be allowed for every Code violation would
open the floodgates of new claims and remedies against attorneys.""'2

A fourth objection is that a fundamental difference should exist be-
tween the standard of conduct applied in disciplinary actions and the
standard of conduct applied in civil damage actions.' " Courts base civil
judgments in malpractice actions on negligence, whereas the CPR implies
an element of intent by either conscious disregard of the established stan-
dards or a failure to understand these standards.'" For example, a missed
deadline or misfiled document will not establish a disciplinary action be-
cause mere negligence does not satisfy the element of intent that the CPR
requires as a prerequisite for attorney discipline.1" This objection, how-
ever, seems to cut against use of the 'ordinary prudent attorney standard
of conduct' as a measure of attorney discipline as opposed to cutting
against use of a CPR violation as a measure of attorney civil liability. A
violation of the CPR is more than mere negligence for which an attorney
is subject to malpractice liability. If the attorney has acted with reckless
disregard by violating a CPR rule, surely he has violated the lower stan-
dard of mere negligence. It follows, therefore, that a plaintiff should be
able to use the CPR violation to establish negligence.

The final argument against an expanded use of the CPR was mentioned
briefly in the discussion of treating a CPR violation as statutory negli-

159. Wolfram, supra note 8, at 297.
160. Id. at 298, 300.
161. Id. at 300.
162. Dahlquist, supra note 52, at 17.
163. Id. at 18.
164. Id.
165. Id.
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gence. This final objection is "the creation of a myriad of legally cogniza-
ble duties that would occur if every violation of the Code would give rise
to a private cause of action."""6 Recognizing a cause of action for every
violation of the CPR would vest rights of action in a number of
groups-the courts,'17 the 'adversary system,'16 8 opposing clients,s 9 and
the public in general.1 7 0 This objection is not relevant, however, if the
CPR is applied in civil litigation only with respect to those rules that the
legislature has designed to protect clients.' 7

1 This rule-by-rule application
is in fact what courts have done. 1 7

Despite objections such as these, a few courts have held that an attor-
ney's violation of the CPR can serve as a basis for determining if an at-
torney has committed malpractice.17 3 Although the California Court of
Appeals in Ishmael v. Millington'" discussed the general ordinary stan-
dard of care test, 7 the effect of its holding was to invoke the CPR's con-
flict of interest rules to find a duty and breach thereof.'7 6 In doing so, the
court used the CPR violation as a basis of the malpractice action. 77 In
Ishmael, plaintiff brought an action against her attorney for violation of
Canon six of the ABA's Canons of Professional Ethics.' s7 Her complaint
alleged that defendant committed malpractice by representing her and
her husband in a divorce proceeding without 'disclosure' and 'consent. 7 9

7

166. Id. at 19.
167. See, e.g., DR 7-106(B)(1), Georgia Rules, supra note 9, at 710 (placing a duty on a

lawyer to disclose to a tribunal all legal authority adverse to his client's interests).
168. See, e.g., EC 7-19 to -39, Georgia Rules, supra note 9, at 703-08 (general duties to

adversary system).
169. See, e.g., DR 7-102(A)(1), Georgia Rules, supra note 9, at 708-09 (prohibition

against malicious prosecution).
170. See, e.g., EC 1-1, Georgia Rules, supra note 9, at 651; DR 2-101 Id. at 664-68 (pub-

licity rules).
171. See, e.g., DR 5-105, Georgia Rules, supra note 9, at 693-94 (conflict of interest

rules).
172. See, e.g., Jeffry v. Pounds, 67 Cal. App. 3d 6, 136 Cal. Rptr. 373 (1977) (violation of

conflict of interest rules used as court's grounds for returning attorney fees for services per-
formed). Cf. Bob Godfrey Pontiac, Inc. v. Roloff, 291 Or. 318, 630 P.2d 840 (1981) (violation
of rules prohibiting malicious prosecution does not engender cause of action against attor-
ney in favor of opposing party).

173. See, e.g., Jeffry v. Pounds, 67 Cal. App. 3d 6, 136 Cal. Rptr. 373 (1977) (violation of
the conflict of interest rules used as the court's grounds for returning attorney fees for ser-
vices performed). Cf. Ishmael v. Millington, 241 Cal. App. 2d 520, 50 Cal. Rptr. 592 (1966)
(violation of conflict of interest rules used as the grounds for client's recovery).

174. 241 Cal. App. 2d 520, 50 Cal. Rptr. 592 (1966).
175. Id. at 525-26, 50 Cal. Rptr. at 595.
176. Id. at 528-29, 50 Cal. Rptr. at 596. See also Dahlquist, supra note 52, at 12.
177. See Dahlquist, supra note 52, at 12.
178. The Canons of Professional Ethics were the predecessors of the ABA CPR.
179. 241 Cal. App. 2d at 529, 50 Cal. Rptr. at 598.
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The court expressly invoked Canon six, holding that under these rules the
attorney had a duty to advise both husband and wife of the conflict of
interest and to protect both parties' interests during the divorce. 80 A vio-
lation of that duty, the court reasoned, was an actionable wrong for which
the wife could recover.'6 '

It is difficult to determine whether Georgia courts will employ the
Georgia CPR to the extreme of treating CPR violations as negligence per
se. If Georgia courts do employ the CPR in this way, one fact is inevita-
ble-malpractice actions are bound to escalate. The CPR will become the
ideal catalyst for increasing the number of successful malpractice actions.
By treating a CPR violation as negligence as a matter of law and taking
this issue of negligence away from the jury,'82 the court furthers the
chances of a successful recovery because the plaintiff's case is easier to
prove. The only remaining issues for the plaintiff's case would be causa-
tion and damages. 83

VI. CONCLUSION

Legal malpractice is an area of law that deserves considerable attention
by practicing attorneys. An attorney should be aware of the changes in
this area of law, thereby guarding against potential malpractice liability.
It is critically important that an attorney be intimately familiar with the
Code of Professional Responsibility because of the likelihood that the
CPR will be used to define alleged negligence in a malpractice action.
Georgia attorneys should be especially knowledgeable of the Georgia CPR
because of its broad scope.

Attorneys should be aware of the fact that three ways exist in which a
court might employ the CPR in a malpractice action. First, a court might
use the CPR as a means of deciding whether the traditional 'reasonably
prudent attorney' standard of conduct has been breached.'" Second, a
court might use the CPR to establish prima facie proof of breach of the
traditional standard, thereby shifting the burden to the attorney to rebut
the presumption of negligence. 85 Finally, a court might use the CPR as
the basis for a malpractice action, holding that the CPR establishes an
affirmative duty and that a violation thereof is negligence as a matter of
law. i s6

180. Id. at 526-27, 50 Cal. Rptr. at 596.
181. Id.
182. W. PROSSER & W. KEETON, supra note 15, § 36, at 230.
183. Id.
184. See id. at 9 n.53.
185. See id. at 9 n.54.
186. See id. at 19 nn.124-26; see also id. at 26 n.173.
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Whatever the use of the CPR, an attorney is wise to treat the ethical
rules as rules of law. Professor Patterson sums up the danger of distin-
guishing rules of ethics from rules of law:

There is . . . little to be gained by attempting to distinguish rules of
ethics from rules of law and much to be lost by not treating them as rules
of law for two reasons: First, the difficulty in analyzing ethical issues
creates a primrose path for the lawyer that is littered with sanctions
other than financial liability. The case may be reversed and a substantial
judgment lost because of unethical conduct; the lawyer may be disquali-
fied from representing the client; and, of course, the lawyer may be sub-
jected to disciplinary sanctions. Second, given the nature of the common
law system, the lawyer cannot be sure when courts will treat the breach
of an ethical duty as the breach of a legal duty .... 167

An attorney should be alert to the substantial influence of the CPR.
The CPR has the potential to be an attorney's 'foe' as well as a 'guide' to
the efficient practice of law. If Georgia courts take the position that a
violation of the Georgia CPR is evidence of negligence or perhaps even
negligence per se, an attorney can expect the use of the CPR as a catalyst
for legal malpractice actions with successful results.

JAMES J. FASON, III

187. L. PATrMRSON, supra note 15, at 12 (emphasis added).
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