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I. INTRODUCTION

In recent decades malpractice litigation has taken on significant impor-
tance to every licensed professional. With the increased amount of mal-
practice litigation, state regulatory agencies have begun to take an active
part in policing members of a given profession. As administrative agencies
discipline members of a profession, by license suspension or license revo-
cation, the risk of incompetence or unethical conduct is diminished. The
most effective way to reduce malpractice litigation is to reduce the actual
amount of malpractice by suspending or revoking the license of the negli-
gent or otherwise incompetent practitioner. Any profession that is unwill-
ing to police the activities of its members will soon find that some other
body will do so. It is better for one to clean his own house than to wait for
someone else to provide the labor.

The purpose of this Article is to consider the principles of law applica-
ble to disciplinary proceedings. Since each state provides for administra-
tive agencies with authority to license and to discipline members of sev-
eral professions, there will be obvious lack of uniformity. Certain
principles of law, however, are applicable to disciplinary proceedings
wherever the proceedings are conducted and irrespective of the
profession.

One characteristic of a profession is the responsibility of its members to
formulate standards of proper conduct for members of that profession.
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These self-adopted standards ultimately find their way into laws enforce-
able by administrative bodies authorized by state legislatures.

The practice of regulating the activities of physicians' finds its roots in
legislative acts from the nineteenth century. Just as sin is almost as old as
man, disciplinary actions against physicians are almost as ancient as the
licensing process itself. Abuses followed the granting of a license to prac-
tice medicine. These abuses led to legislative acts that empowered admin-
istrative boards to discipline members of the profession by reprimand,
license suspension, and license revocation. Many legislatures authorized
administrative agencies for the different professions to promulgate rules
and regulations further defining permissive activities of the licensee or
limiting the activities of the practitioner. When a board or agency
promulgates rules in accordance with delegated legislative authority, it is
acting in a quasi-legislative fashion. When the agency or board enforces
the statutory law or its rules and regulations, it is acting either in a quasi-
executive or quasi-judicial way. Legal problems become obvious when the
same agency or board investigates alleged wrongs, prosecutes the licensee
for such wrongs, and judges the guilt or innocence of the licensee.

With the possible exception of the clergy, all professions are subject to
state regulations through the licensing process. The power and authority
given to an administrative body to license competent practitioners and to
exclude, from the practice of a profession, incompetent persons is a recog-
nized power of the state. "'The constitutionality of such laws, as a valid
exercise of the police power, has often been sustained, and indeed rarely
questioned.' -2 The power of the state to require a professional to have a
license to practice the profession carries with it the authority to revoke a
license that has been improperly issued3 or that has been misused.' Re-
quiring one to have a license in order to practice a profession is to protect
the public and not simply to promote the personal or financial ends of the
licensee.' The state has a legitimate concern for the quality of services
performed by a licensee that extends beyond its initial interest in requir-
ing a professional to be licensed by the state.'

The licensee has no vested property right in his license. It is beyond the
authority of the legislature to make an irrevocable contract that affects
the public welfare, public morals, or public health in order to limit the

1. Physicians will serve as the basis of the examples in this Article.
2. Buhr v. State Bd. of Chiropractic Examiners, 261 Ark. 319, 321, 547 S.W.2d 762, 763

(1977) (quoting State Medical Bd. v. McCary, 95 Ark. 511, 515, 130 S.W. 544, 545 (1910)).
3. Butcher v. Maybury, 8 F.2d 155, 159 (W.D. Wash. 1925).
4. People v. Schafran, 168 Mich. 324, 330, 134 N.W. 29, 32 (1912).
5. Binford v. Boyd, 178 Cal. 458, 461, 174 P. 56, 58 (1918).
6. Kaplan v. Department of Registration & Educ., 46 Ill. App. 3d 968, 975, 361 N.E.2d

626, 631 (1977).
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right to exercise the state's inherent police power for the protection of the
general public.7 "The law is clear . . . that the legislature may declare
what acts or conduct shall constitute grounds for revocation of a profes-
sional license as long as it is done with certainty and definiteness and the
prohibited conduct bears a reasonable relationship to the objectives of
the profession." It is the paramount interest of the state, in both licens-
ing and disciplining a licensee, "'to afford protection to members of the
public against unscrupulous, immoral, or incompetent practitioners

The right of a licensee to practice his profession, in some instances, has
been characterized as a property right carrying the attending constitu-
tional protection. There is, however, no absolute vested right to practice a
profession under every conceivable condition or in every conceivable
manner. The right of a licensee to practice his profession is a sufficiently
precious right that it is surrounded with a panoply of legal protections. 0

The court in Dent v. West Virginia1 recognized the potential for con-
flict between members of society, who rely upon the licensee's expertise,
and the licensee. In Dent, Justice Field wrote:

It is undoubtedly the right of every citizen of the United States to
follow any lawful calling, business, or profession he may choose ....
[This right] is often of great value to the possessors, and cannot be arbi-
trarily taken from them, any more than their real or personal property
can thus be taken."2

The Pennsylvania court, in commenting upon the right of the state to
regulate certain professional activities, wrote: "'It is elemental that a
state has broad power to establish and enforce standards of conduct
within its borders relative to the health of everyone there. It is a vital
part of a state's police power.' ,,13

Under its inherent police power, states constitutionally may prohibit
persons from practicing a profession for reasons related to that person's

7. See People v. Schafran, 168 Mich. 324, 330, 134 N.W. 29, 31 (1912).
8. Huls v. Arizona State Bd. of Osteopathic Examiners In Medicine & Surgery, 26 Ariz.

App. 236, 238, 547 P.2d 507, 509 (1976).
9. Kansas State Bd. of Nursing v. Burkman, 216 Kan. 187, 190, 531 P.2d 122, 125

(1975) (quoting Morra v. State Bd. of Examiners of Psychologists, 212 Kan. 103, 111, 510
P.2d 614, 621 (1973)).

10. Yakov v. Board of Medical Examiners, 68 Cal. 2d 67, 75, 435 P.2d 553, 559, 64 Cal.
Rptr. 785, 791 (1968).

11. 129 U.S. 114 (1889).
12. Id. at 121-22.
13. Johnston v. Commonwealth, State Bd. of Medical Educ. & Licensure, 49 Pa.

Commw. 9, 13, 410 A.2d 103, 105 (1980) (quoting Brasky v. Board of Regents, 347 U.S. 442,
449 (1954)).
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fitness or competency to render personal and professional services.1 The
state has the right to exclude from a profession those who are unqualified
and license only those who are qualified. The limitations the state places
upon the right to practice a profession must bear some reasonable rela-
tionship to the qualifications necessary to practice the profession. 5

A disciplinary proceeding against a licensed professional, in which the
licensee may be censured, suspended, or revoked is a civil, as distin-
guished from a criminal, prosecution even though the disciplinary pro-
ceedings may result from the commission of a criminal act. To the extent
that a statute provides grounds for disciplining a licensee, the statute will
be construed strictly.16

The continued possession of a license issued by the state may be essen-
tial to the livelihood of the licensee.' 7 Suspension or revocation of the
license by the state necessarily involves state action affecting an impor-
tant property right of the licensee."6 The loss that may flow from the sus-
pension or revocation of a license may be enormous and equally as great
whether the license revocation was to punish the licensee or to enforce
professional discipline for the protection of the public. A state constitu-
tionally has the authority to revoke a license for cause. 9

II. RULES AND REGULATIONS

Boards or agencies empowered to license physicians, like other licensing
boards, generally have been authorized by statute to make rules and regu-
lations to define the will of the legislature.20 State reports are replete with
decisions showing a uniform policy of the courts to uphold the validity of
rules and regulations promulgated by licensing agencies.2 ' A valid rule or
regulation promulgated by an administrative agency has the force and the
effect of law."2 In Ward v. Scott,"3 the court said:

It is settled that the Legislature may not vest unbridled or arbitrary
power in the administrative agency but must furnish a reasonably ade-

14. Arneson v. Fox, 28 Cal. 3d 440, 448, 621 P.2d 817, 821, 170 Cal. Rptr. 778, 782 (1980).
15. Id. at 448, 621 P.2d at 822, 170 Cal. Rptr. at 782.
16. Board of Examiners of Veterinary Medicine v. Mohr, 485 P.2d 235, 240 (Okla. 1971).
17. Konstantopoulos v. Town of Whately, 384 Mass. 123, 132, 424 N.E.2d 210, 217

(1981).
18. See Megdal v. Oregon State Bd. of Dental Examiners, 288 Or. 293, 605 P.2d 273

(1980).
19. See Kaplan v. Department of Registration & Educ., 46 Inl. App. 3d 968, 361 N.E.2d

626 (1977).
20. Miller v. Johnson, 110 Kan. 135, 141, 202 P. 619, 621 (1921).
21. Id. at 140, 202 P. at 621-22.
22. Adams v. Ohio Dep't of Health, 5 Ohio Op. 3d 148, 151, 356 N.E.2d 324, 327 (1976).
23. 11 N.J. 117, 93 A.2d 385 (1952).
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quate standard to guide it. . . . But the exigencies of modern govern-
ment have increasingly dictated the use of general rather than minutely
detailed standards in regulatory enactments under the police power."

Courts, administrative agencies, and boards have often been called
upon to interpret words and phrases found in statutes and in administra-
tive rules and regulations. Rules and regulations authorized by the legis-
lature and properly promulgated by an agency or board should be con-
strued as any other statement of the law. The first rule of construction is
that the statute or rule should be interpreted in accordance with the in-
tent of the legislature or agency that enacted or promulgated the rule.
The difficulty lies in determining the intent of the legislature or agency
when there is a lack of legislative history. Despite this difficulty, courts
should and do try to make this determination from the available evi-
dence. "Courts will avoid a statutory construction which renders a provi-
sion meaningless or superfluous."' Statutes and rules, providing for disci-
plinary action against a licensee, have been construed as penal statutes
calling for a strict construction of the language used.20 Courts will not
uphold license suspension or revocation if the suspension or revocation is
based upon a statute or rule, the meaning of which depends upon
surmise, conjecture, or uncontrolled application by the administrative
agency conducting the disciplinary proceeding. The burden of demon-
strating the invalidity of a statute is on the party challenging the
statute.27

III. GROUNDS FOR REVOCATION

A. Misconduct in Another State

The licensing state may revoke a license for misconduct that took place
in another state or for conduct that took place prior to the issuance of the
license. "Clearly, geographical distinctions are irrelevant to the quality of
professional conduct. Failure to conduct oneself professionally outside the
jurisdiction, or failure to maintain professional good standing outside the
jurisdiction, is fully relevant to the acceptability of a professional license
in Pennsylvania."2

24. Id. at 123-24, 93 A.2d at 38 (citations omitted).
25. Ming Kow Hah v. Stackler, 66 Ill. App. 3d 947, 954, 383 N.E.2d 1264, 1268 (1978).
26. Bach v. Florida State Bd. of Dentistry, 378 So. 2d 34, 36 (Fla. Dist. Ct. App. 1979).
27. Browning-Ferris, Inc. v. Texas Dep't of Health, 625 S.W.2d 764, 767 (Tex. Ct. App.

1981).
28. DeMarco v. Commonwealth State Bd. of Medical Educ. & Licensure, 47 Pa. Commw.

500, 506, 408 A.2d 572, 575 (1979), cert. denied, 449 U.S. 994 (1980).
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B. Vicarious Liability

A licensed professional is legally responsible for damages traceable to
the negligent conduct of a servant or agent under the concept of vicarious
liability. The same may not be said for disciplinary proceedings. A licen-
see should not be disciplined for misconduct of his agent or servant. The
New Jersey court in In re Kerlin 2 held that a licensee may be legally
responsible for actions of his employee, if the actions were authorized,
directed, or performed in the licensee's presence without objection, or rat-'
ified, adopted or approved by the licensee. If there is no evidence of some
actual participation by the licensee in the objectionable conduct, however,
the licensee cannot be subject to censure, fine, suspension, or revocation
of his personal license for the misconduct of his employee.8 0

C. Bankruptcy

Constitutionally, no state may make bankruptcy a ground for revoca-
tion of a state license. A state may not impose a penalty upon a person
for exercising his federally-given right to be adjudged a bankrupt, because
to do so would amount to a state penalty for accepting a federally given
right.

3 1

D. Conviction of a Crime

It is common for statutes to provide for the revocation of a license upon
the licensee's conviction of a crime. Some statutes provide for license rev-
ocation if the licensee is convicted of a felony.32 These statutes have not
always been drafted with clarity and the courts have ruled on what con-
stitutes a conviction and whether the conviction occurred in the licensing
state. Courts also have determined whether, under the particular state
laws, the crime for which the licensee was convicted should have a rela-
tionship to the profession of the licensee.

In State v. Bridwell 3 the Oklahoma court refused to permit the revo-
cation of a physician's license until all rights of appeal had been ex-
hausted.3 In Evers v. Medical Licensure Commission,3 5 the Alabama
court agreed with the Massachusetts court's position in Commonwealth v.

29. 151 N.J. Super. 179, 376 A.2d 939 (Ct. App. Div. 1977).
30. Id. at 187, 376 A.2d at 944.
31. See Perez v. Campbell, 402 U.S. 637 (1971); Grimes v. Hoschler, 12 Cal. 3d 305, 525

P.2d 65, 115 Cal. Rptr. 625 (1974), cert. denied, 420 U.S. 973 (1975).
32. See, e.g., State v. Bridwell, 592 P.2d 520 (Okla. 1979).
33. 592 P.2d 520 (Okla. 1979).
34. Id. at 526.
35. 421 So. 2d 89 (Ala. 1982).
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Lockwood 36 that 'conviction,' when used to designate a particular status
of a criminal prosecution, occurs when the jury returns a guilty verdict 3 7

When conviction of a crime is made a ground for license revocation,
courts have generally held that the crime need not relate to the profession
of the licensee. In Levy v. Board of Registration and Discipline in
Medicine,8 for example, the physician had been found guilty of grand
larceny from the Massachusetts Department of Public Welfare.39 The
physician insisted, unsuccessfully, that the board lacked the right to dis-
cipline him on the basis of his criminal conviction since the crime did not
directly relate to the practice of medicine.4 0

When the statute permits revocation of a license upon the conviction of
a crime, the guilt or innocence of the licensee may not be relitigated in
the license revocation proceeding. 1 If the licensee wishes to challenge the
criminal conviction, his remedy is through the appellate process. It is not
the right or the function of the agency hearing a disciplinary matter to
reexamine the issue of guilt when the licensee has been convicted in a
court.'

2

A plea of nolo contendere is not always treated as a conviction, within
the meaning of the word conviction, when used as a basis for revocation
of a license.43 The better rule is that a plea of nolo contendere, when
accepted by the court, is in effect a guilty plea." It is illogical to permit
an accused licensee to escape censure simply because he chooses not to
contest charges brought against him in a criminal proceeding and to disci-
pline him only upon a finding of guilt by a jury."

IV. DEFENSES TO REVOCATION PROCEEDINGS

A. Entrapment as a Defense

Courts are divided concerning whether entrapment is a defense in a
license revocation or other disciplinary proceeding. In Dotson v. Texas
State Board of Medical Examiners,4 6 the court ruled that a license revo-

36. 109 Mass. 323 (1872).
37. 421 So. 2d at 91.
38. 378 Mass. 519, 392 N.E.2d 1036 (1979).
39. Id. at 520, 392 N.E.2d at 1037.
40. Id. at 522, 392 N.E.2d at 1038.
41. Arneson v. Fox, 28 Cal. 3d 440, 449, 621 P.2d 817, 822, 170 Cal. Rptr. 778, 782 (1980).
42. Id. at 449, 621 P.2d at 822, 170 Cal. Rptr. at 783.
43. Id. at 446-47, 621 P.2d at 820-21, 170 Cal. Rptr. at 782.
44. State Dental Council & Examining Bd. v. Friedman, 27 Pa. Commw. 546, 549-50, 367

A.2d 363, 365 (1976).
45. Id. at 551, 367 A.2d at 366.
46. 607 S.W.2d 36 (Tex. Ct. App. 1980), rev'd on other grounds, 612 S.W.2d 921 (Tex.

1981).
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cation proceeding was a civil proceeding and not a criminal proceeding
and that entrapment was only available as a defense in a limited number
of criminal proceedings.47 On the other hand, the Georgia Court of Ap-
peals in Schaffer v. State Board of Veterinary Medicine4' was sympa-
thetic to the defense of entrapment and permitted entrapment as a de-
fense in a license revocation proceeding. 49 The court said:

"In essence, the courts have concluded that recognition of the defense
of entrapment is crucial to the fair administration of justice. If this is
true for proceedings before trial courts, it is no less true for proceedings
before administrative agencies. 'Sound public policy' and 'good morals'
... are incompatible for entrapment of an innocent person into the

commission of a crime in order to revoke his professional license as
clearly as they are incompatible with entrapment in order to obtain a
criminal conviction. It is as important for the agency, as for a court of
law, to observe a 'regard' for its own dignity. The public's concern with
the fair administration of justice attaches equally to administrative as to
judicial proceedings.""

B. Statute of Limitations and Laches

General statutes of limitations that may serve as a defense in ordinary
civil actions and, in some jurisdictions, in criminal proceedings are not
applicable to license revocation proceedings.5"

Many courts have been called upon to determine whether laches, as
distinguished from the statute of limitations, may be pleaded as a defense
in a disciplinary proceeding. 1 Laches is more than a simple delay in insti-
tuting disciplinary proceedings. Laches is an equitable doctrine to the ef-
fect that unreasonable delay will bar a claim if the delay is prejudicial to
the defendant. There is no fixed period within which a person must assert
his claim or be barred by laches. Laches is principally a question of the
inequity of permitting the claim to be enforced-an inequity founded
upon some intermediate change in condition.'3 The Pennsylvania court in
Jackson v. Commonwealth, State Real Estate Commission" stated what
appears to be the majority view in the United States:

47. 607 S.W.2d at 39.
48. 143 Ga. App. 68, 237 S.E.2d 510 (1977).
49. Id. at 73, 237 S.E.2d at 513.
50. Id. at 72, 237 S.E.2d at 513 (quoting Patty v. Board of Medical Examiners, 9 Cal. 3d

356, 364, 508 P.2d 1121, 1126, 107 Cal. Rptr. 473, 478 (1973)).
51. Colorado State Bd. of Medical Examiners v. Jorgensen, 198 Colo. 275, 279, 599 P.2d

869, 872 (1979).
52. See, e.g., Cooper v. Aycock, 199 Ga. 658, 34 S.E.2d 895 (1945).
53. See id.
54. 72 Pa. Commw. 539, 456 A.2d 1169 (1983).
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It is clear that the defense of laches is available as a defense in an ad-
ministrative disciplinary action . . . . However, it is equally clear that
for the defense of laches to apply, more than mere passage of time must
be shown. It is required that the person asserting the defense show harm
or prejudice resulting from the delay. 5

Delay in processing a disciplinary proceeding is of serious concern to all
parties, especially the licensee, and should not be condoned. Possible
harm to the public, however, by dismissing a license revocation proceed-
ing because of delay in adjudicating the matter may outweigh the private
interest of the licensee to a speedy disposition of the issue.'

C. Due Process

"Due process is perhaps the least frozen concept of our law. .. ," said
Justice Felix Frankfurter.6 7 A fair trial in a fair tribunal is a basic re-
quirement of due process. The licensee in every disciplinary proceeding is
entitled to both substantive and procedural due process. Substantive due
process requires the statutes and rules by which the accused is to be
judged be defined clearly."' A statute or rule is void if the act which it
endeavors to prohibit is not sufficiently definite to give the licensee fair
warning regarding what is prohibited by the statute or rules. 9 Procedural
due process demands that the agency conducting the disciplinary pro-
ceedings provide the licensee with notice of definite charges against him
and provide a full, fair, and impartial hearing s0 Unless the legislature has
enunciated some prior standards of conduct, the action of an administra-
tive agency becomes an arbitrary and unlawful exercise of discretion and
constitutes a denial of procedural due process of law.s"

The Constitution guarantees the accused the right of due process in
administrative and judicial proceedings," as well as in the administrative
investigation of the licensee.' 3 Since due process is a flexible term, its ap-
plication depends upon the demands of the particular circumstances."

55. Id. at 541, 456 A.2d at 1170 (citations omitted).
56. Id. at 542, 456 A.2d at 1170-71. See Roche v. State Bd. of Funeral Directors, 63 Pa.

Commw. 128, 437 A.2d 797 (1981).
57. Griffin v. Illinois, 351 U.S. 12, 20-21 (1956).
58. LDS, Inc. v. Healy, 197 Colo. 19, 589 P.2d 490 (1979).
59. Id. at 21, 589 P.2d at 491.
60. Goranson v. Department of Registration & Educ., 92 Ill. App. 3d 496, 499, 415

N.E.2d 1249, 1252 (1980).
61. Miller v. District of Columbia Bd. of Appeals & Review, 294 A.2d 365, 369 (D.C.

1972).
62. Wolfenbarger v. Hennessee, 520 P.2d 809, 811-12 (Okla. 1974).
63. Scott v. Association for Childbirth at Home, Int'l, 88 11. 2d 279, 299, 430 N.E.2d

1012, 1022 (1982).
64. Tauber v. State Bd. of Osteopathic Medical Examiners, 362 So. 2d 90, 92 (Fla. Dist.
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The principles of due process, applicable to administrative disciplinary
proceedings, give the licensee the right to confront adverse witnesses and
to cross-examine these witnesses.65

Notice of Hearing. Courts are consistent in holding that, except in
instances of emergencies, due process requires the state seeking to termi-
nate a protected right, such as a license to practice a profession, to afford
the licensee notice of the charges against him.es The notice should state
the charges with sufficient particularity so that the licensee is fairly ap-
prised of the nature of the offense or offenses with which he is charged
and that may serve as the basis for having his license guspended or re-
voked.67 The notice of the charges must be reasonably calculated to give
the licensee knowledge of a proposed exercise of jurisdiction and a fair
opportunity to prepare his defense."

The right to practice a chosen profession by a party licensed by the
state to engage in such profession is a liberty interest for the purposes of
due process.'9 Some type of hearing must be afforded the licensee before
his license may be revoked or before he is otherwise barred from the prac-
tice of the profession."

The fifth and fourteenth amendments to the United States Constitu-
tion guarantee the right to procedural due process in license revocation
proceedings.71 Because the Constitution prohibits the deprivation of life,
liberty, or property without satisfying certain due process requirements, a
state may not suspend one's license, except in an emergency situation,
without providing the licensee with a full hearing and an opportunity to
be heard.72 Even when a clear emergency exists, calling for the summary
suspension of a professional license in order to protect the public, the
licensee is still entitled to a prompt hearing to determine whether an
emergency exists and whether public interest justifies such action."-

Ct. App. 1978), cert. denied, 368 So. 2d 1374 (Fla. 1979).
65. Arthur v. District of Columbia Nurses' Examining Bd., 459 A.2d 141, 146 (1983)

(quoting Babazadch v. District of Columbia Hackers' License Appeal Board, 390 A.2d 1004,
1008 (D.C. 1978)).

66. See Uhler v. Secretary of Health & Mental Hygiene, 45 Md. App. 282, 286, 412 A.2d
1287, 1291 (Md. Ct. Spec. App. 1980).

67. Jaffe v. State Dep't of Health, 135 Conn. 339, 352, 64 A.2d 330, 337 (1949).
68. State Dental Council & Examining Bd. v. Pollock, 457 P.2d 264, 273, 318 A.2d 910,

915 (1974).
69. Woods v. District of Columbia Nurses' Examining Bd., 436 A.2d 369, 372 (D.C.

1981).
70. Id.
71. U.S. CONST. amends. V, XIV.
72. Tauber v. State Bd. of Osteopathic Medical Examiners, 362 So. 2d 90, 92 (Fla. Dist.

Ct. App. 1978), cert. denied, 368 So. 2d 1374 (Fla. 1979).
73. Tauber v. State Bd. of Osteopathic Medical Examiners, 362 So. 2d 90, 92 (Fla. Dist.

Ct. App. 1978).
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The licensee is entitled to have a reasonable time after receipt of the
notice of charges against him to prepare his defense." He is entitled to be
present at the hearing and to be represented by counsel. He has the right
to be confronted by his accusers and must be given a fair opportunity to
cross-examine any witnesses against him. He also has the right to testify
on his own behalf.7

Licensing boards, when acting in a quasi-judicial capacity, have the
same rights and responsibilities concerning the granting of a continuance
of the proceedings as a judicial court.s The granting of a continuance is
normally a matter of grace and not of right.7 A continuance properly may
be granted on motion of the party seeking the suspension, the licensee, or
at the agency's own motion.7

It may be said that the fifth and fourteenth amendments guarantee the
licensee both procedural and substantive due process. Any denial of due
process in the conduct of the hearing that prejudices the rights of the
licensee, such as harm resulting from unreasonable delay in conducting
the hearing, may be a basis for judicial reversal. 7 ' The hearing need not
conform to the requirements of a judicial hearing.80 The board members
charged with the ultimate decision-making authority need not personally
hear the evidence introduced for or against the licensee.81 Courts view the
procedural aspects of a proceeding before an administrative body less
strictly than the procedural aspects in a lower judicial* court83

Summary Suspension. Licensing boards are generally empowered to
summarily suspend the license of a practitioner when immediate suspen-
sion is necessary for the purpose of protecting the public against immedi-
ate risk of harm.83 Such emergency action does not constitute a violation

74. In re Wilkins, 294 N.C. 528, 547, 242 S.E.2d 829, 840 (1978).

75. Id.
76. See Rasky v. Department of Registration & Educ., 87 Ill. App. 3d 580, 410 N.E.2d 69

(1980), appeal dismissed, 454 U.S. 806 (1981).

77. Arkansas State Medical Bd. v. Leonard, 267 Ark. 61, 64, 590 S.W.2d 849, 851 (1979).

78. See W. MoRRIs, REVOCATION OF PRoFEssIONAL LIcENsEs By GOVERNMENTAL AGENCIES

107 (1984) (citing Yurick v. Commonwealth Bd. of Osteopathic Examiners, 43 Pa. Commw.
248, 402 A.2d 290 (1979)).

79. See Gordon v. Savage, 383 So. 2d 646, 649 (Fla. Dist. Ct. App. 1980).

80. Thompson v. Texas State Bd. of Medical Examiners, 570 S.W.2d 123, 130-31 (Tex.
Civ. App. 1978).

81. Bruns v. Department of Registration & Educ., 59 Ill. App. 3d 872, 875, 376 N.E.2d
82, 84 (1978).

82. Ferguson v. Hamrick, 388 So. 2d 981, 984 (Ala. 1980).

83. See Arkansas State Medical Bd. v. Leonard, 267 Ark. 61, 64, 590 S.W.2d 849, 851
(1979); Lerro v. Department of Professional Regulation, 388 So. 2d 47, 48 (Fla. Dist. Ct.

App. 1980); Tauber v. State Bd. of Osteopathic Medical Examiners, 362 So. 2d 90, 92 (Fla.
Dist. Ct. App. 1978), cert. denied, 368 So. 2d 1374 (Fla. 1979).
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of the due process rights of the licensee." There is a delicate balance be-
tween the rights of the licensee and the duty of the state to act under its
police powers. In those instances in which the board summarily revokes
the license of a practitioner, the licensee is entitled to a hearing to deter-
mine whether an emergency, in fact, existed and whether action was nec-
essary for the immediate protection of the public.5 Due process calls for
a meaningful hearing prior to the final revocation of a license."

Vagueness of Statute. The danger of arbitrary administrative action
based upon unarticulated and unannounced standards is obvious.7 In vir-
tually every case in which a licensee has sought to avoid disciplinary ac-
tion on the basis of vagueness of the operative statute or administrative
rule, the court has ruled against holding a statute or rule void for vague-
ness or overbreadth because the words and phrases used have been found
to have a definite and well-understood meaning by those engaged in the
particular profession." Justice Rehnquist wrote in United States v. Pow-
ell" that "straining to inject doubt as to the meaning of words where no
doubt would be felt by the normal reader is not required by the 'void for
vagueness' doctrine, and we will not indulge in it."" In summary it may
be said:

A statute offends the Due Process Clause if it does not give a person of
ordinary intelligence a reasonable opportunity to know what is prohib-
ited so that he may act accordingly. It meets the constitutional test if the
meaning of the words can be fairly ascertained by reference to similar
statutes, other judicial determinations, reference to the common law, to
the dictionary, or if the words themselves have a common and generally-
accepted meaning.*

Commingling of Functions. The most common, and least successful,

84. See Arkansas State Medical Bd. v. Leonard, 267 Ark. 61, 64, 590 S.W.2d 849, 851
(1979); Lerro v. Department of Professional Regulation, 388 So. 2d 47, 48 (Fla. Dist. Ct.
App. 1980); Tauber v. State Bd. of Osteopathic Medical Examiners, 362 So. 2d 90, 92 (Fla.
Dist. Ct. App. 1978), cert. denied, 368 So. 2d 1374 (Fla. 1979).

85. See Colorado State Bd. of Medical Examiners v. District Court of Seventh Judicial
Dist., 191 Colo. 158, 160, 551 P.2d 194, 196 (1976); Tauber v. State Bd. of Osteopathic Medi-
cal Examiners, 362 So. 2d 90, 92 (Fla. Dist. Ct. App. 1978), cert. denied, 368 So. 2d 1374
(Fla. 1979).

86. See Tauber v. State Bd. of Osteopathic Medical Examiners, 362 So. 2d 90, 92 (Fla.
Dist. Ct. App. 1978), cert. denied, 368 So. 2d 1374 (Fla. 1979).

87. See Woods v. District of Columbia Nurses' Examining Bd., 436 A.2d 369, 373-74
(D.C. 1981); see also Miller v. District of Columbia Bd. of Appeals & Review, 294 A.2d 365
(D.C. 1972).

8. Lind v. Medical Licensing Bd., 427 N.E.2d 671, 681 (Ind. Ct. App. 1981).
89. 423 U.S. 87 (1975).
90. Id. at 93.
91. State v. Williams, 238 N.W.2d 302, 307 (Iowa 1976).
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objection made by a licensee in a disciplinary proceeding is that the licen-
see is being denied due process of law because the administrative agency
has commingled its functions. The multiple functions of an administra-
tive agency have been the subject of a wealth of litigation and literature.
The licensee's objection regarding the possible due process violation con-
cerns the commingling of the prosecutorial and judicial functions of the
agency or of its members. A Pennsylvania court in Bruteyn v. Common-
wealth, State Dental Council and Examining Board92 addressed this is-
sue saying:

The role of the prosecutor is to fashion as strong a case against the ac-
cused as the evidence will allow. This is manifestly at odds with the im-
partiality required of the adjudicator. When the prosecutor as an individ-
ual is permitted in some manner to fulfill the role of the fact finder one
of the necessary elements of a fair trial is lacking. This situation differ[s]
markedly in substance from that in which the exigencies of modern cor-
porate government require that one entity within a particular agency
make the decision to prosecute, and another sit as adjudicator.9

In the absence of an actual showing of bias, the making of preliminary
inquiries by the ultimate decision-making body, which are necessary to
determine sufficient probable cause to justify a regulatory agency hearing,
does not raise a sufficient risk of prejudice to taint the decision after a
full adversarial hearing." Courts generally reject any presumption of im-
permissible bias simply because the same administrative agency per-
formed the investigative, prosecutorial, and adjudicative phases of a con-
tested license revocation proceeding."

When two attorneys from the same staff participate in a disciplinary
proceeding, in which one attorney investigates and prosecutes a discipli-
nary matter while the other attorney serves as an advisor to the adminis-
trative agency, it comes "'perilously close' "96 to violating the licensee's
due process rights." The multitude of decisions make it clear that an ab-
solute separation of investigatory and judicial functions in a disciplinary
proceeding is not required.98 There is no due process violation in adminis-

92. 32 Pa. Commw. 541, 380 A.2d 497 (1977).
93. Id. at 549, 380 A.2d at 501.
94. Fumo v. Commonwealth Ins. Dep't, 58 Pa. Commw. 392, 395, 427 A.2d 1259, 1262

(1981).
95. E.g., Van Gordon v. Oregon State Bd. of Dental Examiners, 34 Or. App. 607, 579

P.2d 306 (1978), cert. denied, 441 U.S. 907 (1979).
96. 32 Pa. Commw. at 549, 380 A.2d at 501 (quoting Commonwealth, State Bd. of Medi-

cal Educ. & Licensure v. Grumbles, 22 Pa. Commw. 74, 79, 347 A.2d 782, 785 (1975)).
97. See 32 Pa. Commw. at 549, 380 A.2d at 501; Commonwealth, State Bd. of Medical

Educ. & Licensure v. Grumbles, 22 Pa. Commw. 74, 79, 347 A.2d 782, 785 (1975).
98. See La Petite Auberge v. Rhode Island Comm'n for Human Rights, - R.I.....
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trative proceedings when both functions are handled by administrative
entities with no direct affiliation with each other." An administrator's
prior personal contact with the parties or the peculiar factual context
before the agency, however, may mandate disqualification of such individ-
ual from the hearing process. 1"0 The problems that are inherent when
board members who are investigating charges against a licensee are the
same persons who ultimately must act as decision-makers can be avoided
by convening separate panels to investigate and to adjudicate."' 1

Use of a Hearing Officer. It is common practice for the administra-
tive agency or board charged with making determinations in a discipli-
nary action to appoint some third person, usually an attorney, to conduct
the hearing in which evidence is presented and then to advise the agency
or board of findings and recommendations. In the absence of a statutory
mandate, it is not necessary that testimony and evidence of witnesses be
taken before the same person or persons who are the ultimate decision-
makers.102 It is not necessary that the administrative board grant the li-
censee a de novo hearing before deciding the case.10 3 Procedural due pro-
cess requirements are satisfied if the administrative agency considers the
evidence contained in the transcript of the proceedings and bases its deci-
sion on the evidence contained therein.104

V. OTHER ASPECTS OF DISCIPLINARY HEARINGS

A. Right to Counsel

In a license suspension or revocation proceeding, the licensee is not en-
titled to have legal counsel provided by the state.105 While a license disci-
plinary proceeding, in some respects, is quasi-penal because the license of
the defendant may be revoked, such proceedings are civil in nature. The
administrative agency or board conducting the proceedings is not re-
quired to advise the licensee of the right to have legal counsel or the right

419 A.2d 274, 284 (1980).
99. State Dental Council & Examining Bd. v. Pollock, 457 Pa. 264, 271, 318 A.2d 910,

915 (1974).
100. Boughan v. Board of Eng'g Examiners, 46 Or. App. 287, 293, 611 P.2d 670, 673

(1980).
101. Washington State Medical Disciplinary Bd. v. Johnston, 29 Wash. App. 613, 627-28,

630 P.2d 1354, 1361 (1981), rev'd on other grounds, 99 Wash. 2d 466, 663 P.2d 457 (1983).
102. See, e.g., Stojanoff v. Department of Registration & Educ., 79 11. 2d 394, 403

N.E.2d 255 (1980).
103. Id. at 394, 403 N.E.2d at 255.
104. McCabe v. Department of Registration & Educ., 90 Ill. App. 3d 1123, 1129, 413

N.E.2d 1353, 1358'(1980), cert. denied, 454 U.S. 838 (1981).
105. See DeRamus v. Winfield, 388 So. 2d 1215, 1217 (Ala. Civ. App. 1980).

/
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to have counsel present at the hearing.1 '" A licensee who successfully de-
fends himself in a disciplinary proceeding or successfully prosecutes an
appeal from an adverse finding is not entitled to recover or be reimbursed
for costs or attorney's fees.107

B. Evidence

When the state seeks to suspend or revoke a license, it has the burden
of proving the allegations. It is not the responsibility of the licensee to
prove why the license should be retained.0 6

Strict rules of evidence normally applicable to judicial proceedings are
not followed in disciplinary proceedings before a licensing board. The
rules are usually applied, however, to cross-examination of a witness. In a
disciplinary proceeding that may result in a license suspension or revoca-
tion, an administrative agency is under no duty to explain why it found
the testimony of one or more witnesses credible and the testimony of
others unbelievable.

109

The credibility of witnesses, the weight given to their evidence, as well
as the resolving of issues on which there is conflicting evidence are mat-
ters the hearing board determines. The agency or board hearing the evi-
dence is free to consider the bias of witnesses and to evaluate the credi-
bility and weight to be afforded the testimony of each witness.1 0 The
body hearing the evidence should consider the possibility of bias of wit-
nesses who may have a direct financial interest in the outcome of the
proceedings. Likewise, consideration may be given to the time which
elapses between the alleged act of misconduct and the time the complaint
was filed. The longer the time, the less credible the evidence.1

Hearsay evidence alone is insufficient to support the revocation of a
professional license. As the court said in Carl S. v. Commission for
Teacher Preparation and Licensing: 1 1 "'Hearsay evidence may be used
for the purpose of supplementing or explaining any direct evidence but
shall not be sufficient in itself to support a finding unless it would be
admissible over objection in civil actions.' ,,3

106. Id.
107. Nevada Bd. of Osteopathic Medicine v. Graham, 98 Nev. 174, 175, 643 P.2d 1222,

1223 (1982).
108. Commonwealth Ins. Dep't v. Dillinger, 26 Pa. Commw. 494, 497, 364 A.2d 757, 759

(1976).
109. See State Bd. of Medical Educ. & Licensure v. Grumbles, 22 Pa. Commw. 74, 83-84,

347 A.2d 782, 787 (1975).
110. Id. at 80-81, 347 A.2d at 786.
111. Id. at 83-84, 347 A.2d at 787-88.
112. 126 Cal. App. 3d 365, 178 Cal. Rptr. 753 (1981).
113. Id. at 371, 178 Cal. Rptr. at 756 (quoting in part CAL Gov'T CoDE § 11513(c) (West
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C. Expert Witnesses

In medical malpractice actions, expert testimony is required to educate
the jury concerning the standards by which the professional should be
judged and to offer an opinion of whether the acts of the defendant were
the proximate cause of the patient's injury. In disciplinary proceedings,
however, expert witnesses normally are unnecessary to establish the stan-
dards of conduct required of the licensee. 114 When members of the licen-
see's profession make up the membership of the agency, they may call
upon their own expertise in ruling on matters properly before the board.
These boards are capable of resolving the issue of what constitutes due
care.

D. Judicial Review

A licensee who has been the subject of disciplinary action by an admin-
istrative agency is entitled to a judicial review of whether his rights have
been violated. Due process contemplates the right to a judicial review of
action taken by the disciplinary agency. In the absence of a prescribed
statutory method of obtaining a review, the judicial review is obtained by
a writ of certiorari. The licensee is entitled to a reasonable time in which
to seek a review. Normally, the scope of review is limited to determining
whether: (1) The tribunal acted fraudulently, arbitrarily, or capriciously;
(2) the administrative order is substantially supported by evidence; and
(3) the tribunal's action was within the scope of its legal authority.115

For there to be a meaningful review of the actions taken by an adminis-
trative agency or board in a license revocation proceeding, the board
should make a complete record of the administrative proceeding.11 6 A li-
censee seeking judicial review of an administrative agency's determina-
tion cannot raise an issue in the reviewing court that should have been
and could have been raised before the administrative tribunal. 1 7 It is not
the function of the reviewing court, but that of the fact-finding body, to
weigh the credibility of the evidence presented before the administrative
agency."1 The reviewing court may set aside the board's finding if the

1980)).
114. In re Kerlin, 151 N.J. Super. 179, 185, 376 A.2d 939, 943 (Ct. App. Div. 1977);

Conley v. Texas State Bd. of Medical Examiners, 605 S.W.2d 699, 701 (Tex. Civ. App. 1980).
115. Kansas Real Estate Comm'n v. Pottratz, 6 Kan. App. 2d 115, 117, 626 P.2d 1243,

1246 (1981).
116. Franz v. Board of Medical Quality Assurance, 31 Cal. 3d 124, 139, 642 P.2d 792,

799, 181 Cal. Rptr. 732, 739 (1982).
117. See Tancredi v. Commonwealth, State Bd. of Pharmacy, 54 Pa. Commw. 394, 403,

421 A.2d 507, 511 (1980).
118. Kundrat v. Commonwealth, State Dental Council and Examining Bd., 67 Pa.

Commw. 341, 348, 447 A.2d 355, 359 (1982).
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court determines that there was not substantial evidence to support the
board's decision.119 It is a well-settled rule of law that a determination by
an administrative agency is prima facie correct, and if there is substantial
evidence to support the agency's decision, the agency's determination
must be affirmed."'2

There is no better summary of the law as it relates to the judicial re-
view process in a license revocation proceeding than that stated in State
Board for Healing Arts v. Master."' In Master, the court said:

Thus, where an administrative decision resolves issues of fact, a review-
ing court is not authorized to substitute its own judgment for the judg-
ment of the administrative agency upon its findings of fact if such find-
ings are supported by competent and substantial evidence, but is
authorized to set aside an administrative agency's decision only where its
findings of fact and decision based thereon are clearly contrary to the
overwhelming weight of the evidence viewed in their entirety, together
with all legitimate inferences which may be reasonably drawn from that
evidence, and in the light most favorable to the findings of fact and deci-
sion of the administrative agency based thereon. On the other hand,
where an administrative decision is clearly based upon the agency's in-
terpretation or application of the law, the administrative conclusions of
law and decision based thereon are matters for the independent judg-
ment of the reviewing court, and correction where erroneous.'$

E. Judicial Interference

Traditionally, courts have declined to interfere in actions of an admin-
istrative agency before the agency has made its final determination.
Courts, under their general equity jurisdiction, will not enjoin proceedings
of an administrative agency if there is a complete and adequate remedy
available at law. A party involved in the administrative process must ex-
haust all available administrative remedies before seeking relief from the
courts." There are, however, exceptional circumstances when the judici-
ary will interfere before the completion of the administrative process. In-
junctive relief may be available when the law is being challenged as being
unconstitutional on its face, when irreparable harm will result from fur-
ther pursuit of the administrative remedy, or when the administrative
body's jurisdiction is attacked on the ground that the agency hearing the

119. See, e.g., State Bd. of Medical Educ. & Licensure v. Grumbles, 22 Pa. Commw. 74,
347 A.2d 782 (1975).

120. Leu v. Illinois Dep't of Registration & Educ., 88 I1. App. 3d 255, 260, 410 N.E.2d
467, 470 (1980).

121. 512 S.W.2d 150 (Mo. Ct. App. 1974).
122. Id. at 157-58.
123. Myers v. Bethlehem Shipbuilding Corp., 303 U.S. 41, 50-51 (1938).
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matter is without jurisdiction to act.12 4

F. Severity of Penalty

It is not unusual for one whose license has been suspended or revoked
to challenge the board's action on the basis that the penalty imposed was
too severe for the offense charged. While the constitutional limitation
against cruel and unusual punishment applies only to criminal cases, one
court, by way of dicta, has applied the limitation to other proceedings
such as license revocation proceedings. 126

Courts have been inconsistent in their holdings concerning whether the
reviewing court may modify the penalty assessed by the administrative
agency which conducted the disciplinary proceedings. The cases fall into
three groups: (1) Those that the court reduced the penalty imposed; (2)
those that the court remanded to the administrative board with direction
either to reduce the penalty in accordance with the court's recommenda-
tion or in some instances simply to review and redetermine the punish-
ment; and (3) those that the courts have refused to consider the punish-
ment aspect of the administrative hearing.

VI. SIGNIFICANT CASES INVOLVING PHYSICIANS

While there actually have been dozens of cases concerning disciplinary
actions against physicians, the following cases are representative of the
cases litigated and should furnish an indication of matters that have con-
cerned disciplinary agencies. The following materials have been taken
from the book REVOCATION OF PROFESSIONAL LICENSES By GOVERNMENTAL
AGENCIES' 2 6 by William 0. Morris, the author of this Article.

A. Homosexuality

In the Oregon case of Stalder v. Board of Medical Examiners,127 a phy-
sician appealed an order of the Board of Medical Examiners that termi-
nated a previously-imposed probation and revoked his license to practice
medicine. 28 In October 1971, the Board reinstated petitioner's license
subject to a ten-year conditional probation. One stipulation of the Board

124. E.g., Aliperto v. Department of Registration & Educ., 90 Ill. App. 3d 985, 988-89,
414 N.E.2d 117, 120 (1980).

125. Tighe v. Commonwealth, State Bd. of Nurse Examiners, 40 Pa. Commw. 367, 370,
397 A.2d 1261, 1263 (1979).

126. W. MoRRIs, REvOcATioN Oy PRoFEssoNMA LimusES By GoVKPLsmNTAL AGENcIS
(1984).

127. 37 Or. App. 853, 588 P.2d 659 (1978).
128. Id. at 855, 588 P.2d at 660.
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was that the physician "shall not knowingly associate with, neither in the
line of duty nor in his professional capacity as a physician and surgeon,
any homosexual person with homosexual proclivities, nor shall licentiate
knowingly frequent any place resorted to by homosexuals or persons of
homosexual proclivities."'' In addition, the Board stated that the licen-
see "shall not indulge in any act which may be deemed to be an act of
sexual deviation.""8 0 The petitioner-physician admitted that he had put
his arm around another man and patted him on the back or buttocks, but
disclaimed that he had any sexual interest or intent. The court refused to
rule on the issue of whether the Board exceeded its authority in imposing
the conditions, but resolved the issue by finding that the Board's order
was not supported by findings of basic facts, findings of ultimate facts, or
conclusions of law as required by statute, which precluded a meaningful
review by the court of the Board's decision.3

M The court remanded the
case for additional findings. 32 Constitutionally, it is highly questionable
whether the Board's conditions were valid, and it is likely the court would
have ruled that the Board lacked authority to put any such conditions on
the grant of probation.

B. Sale of Medical License

The Supreme Court of Missouri in State ex rel. Lentine v. State Board
of Health13 3 sustained the license revocation of a physician who had par-
ticipated in a scheme to sell medical licenses. The sale of medical licenses
was not among the specifically enumerated acts of unprofessional conduct
listed in the statute."34

C. Kickbacks

In Lester v. State Board of Medical Examiners,'3 6 Dr. Lester was ac-
cused of taking rebates or kickbacks from a hospital in which he treated
patients.' 36 An administrative board sought to revoke Dr. Lester's license
for conduct that it claimed constituted unprofessional conduct as the
term was defined by Florida statute, which stated:

Unprofessional conduct shall include any departure from, or the failure
to conform to, the standards of acceptable and prevailing medical prac-

129. Id.
130. Id.
131. Id. at 858-59, 588 P.2d at 662.
132. Id. at 864, 588 P.2d at 665.
133. 334 Mo. 220, 65 S.W.2d 943 (1933).
134. Id. at 231, 65 S.W.2d at 948.
135. 348 So. 2d 923 (Fla. Dist. Ct. App. 1977).
136. Id. at 924.
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tice in his area of expertise as determined by the board, in which pro-
ceedings actual injury to a patient need not be established when the
same is committed in the course of his practice, whether committed
within or without this state.137

The Florida court took great pains to point out that the language used
in the statute must be construed strictly because of its penal nature.1 38

The statute imposed sanctions and penalties by authorizing denial or sus-
pension of a license. No conduct was to be construed as included within
its terms that was not reasonably proscribed by the statute. Any ambigu-
ity must be construed in favor of the licensee. The court resolved that
there was not the slightest suggestion, implication, or inference that the
receipt of rebates or kickbacks, however deplorable such conduct might
be, constituted unprofessional conduct as that term was defined by the
Florida legislature.1'8

D. False and Inaccurate Record

In the case of In re Jascalevich,1 40 a physician was accused of preparing
a false and inaccurate record. The court summarized the facts as follows:

The thrust of the Board's case against Dr. Jascalevich in respect of his
management of Echeverria's case was that Dr. Jascalevich never believed
that Echeverria had cancer; that he himself had fabricated the cancer
indicia, and that he had failed, during the nine-month lapse between the
gall bladder removal and the performance of the common-duct by-pass,
to attempt any genuine diagnosis and effective treatment of Echeverria's
continuing biliary tract problems, thereby endangering his life and
health. The underlying implication was that the cancer diagnosis was in-
vented by Dr. Jascalevich to explain the consequences of some mishap in
the original operation, most likely an inadvertent nick of the common
duct.

14 1

The hearing officer found that Dr. Jascalevich had permitted a
nongenuine record to become part of the patient's hospital records. 42 In
addition to the aforementioned misconduct, Dr. Jascalevich, after making
an assertion that the patient had cancer, took no steps to treat the sup-
posed cancer. 4 Dr. Jascalevich's conduct constituted a severe departure

137. Id. at 925 (construing FLA. STAT. ANN. § 458, 1201(m)) (repealed 1979)).
138. 348 So. 2d at 925.
139. Id. at 925-26.
140. 182 N.J. Super. 455, 442 A.2d 635 (Ct. App. Div. 1982).
141. Id. at 461, 442 A.2d at 638-39.
142. Id. at 462, 442 A.2d at 641.
143. Id. at 468, 442 A.2d at 642.
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from normal standards of care and endangered the life of Echeverria.1"
The court asserted that knowingly making a false entry into the patient's
record demonstrated lack of good moral character as required by New
Jersey law for one practicing medicine.145

Dr. Jascalevich, unsuccessfully, claimed that while lack of good moral
character may be a basis for initial denial of a license, the statute did not
permit revocation of a license for that cause. "[T]he conclusion of the
syllogism offered by respondent is that a lack of good moral character
may constitute a disciplinary basis only if the indicia thereof constituted
the basis of a criminal charge of which a physician has been convicted or
to which he has pleaded."1 4 6 Of major concern to the court was whether
licensing requirements continue in effect during the entire period of licen-
sure. The court, in answering this issue, reaffirmed its position in Division
of New Jersey Real Estate Commission v. Ponsi,"47 saying:

[I]t "seems inconceivable that the Legislature intended to establish one
standard for the issuance of a license and another for its renewal or revo-
cation . .. ." We, therefore, are of the view that a clear demonstration
of lack of good moral character is as viable a ground for license suspen-
sion or revocation as it is for the withholding of initial licensure."

Tampering with the patient's medical records demonstrated lack of good
moral character on the part of the physician. The court reasoned:

We are persuaded that a physician's duty to a patient cannot but en-
compass his affirmative obligation to maintain the integrity, accuracy,
truth and reliability of the patient's medical record. His obligation in this
regard is no less compelling than his duties respecting diagnosis and
treatment of the patient since the medical community must, of necessity,
be able to rely on those records in the continuing and future care of that
patient. Obviously, the rendering of that care is prejudiced by anything
in those records which is false, misleading or inaccurate. We hold, there-
fore, that a deliberate falsification by a physician of his patient's medical
record, particularly when the reason therefore is to protect his own inter-
est at the expense of his patient's, must be regarded as gross malpractice
endangering the health or life of his patient." 9

144. Id. at 468, 442 A.2d at 643.
145. Id.
146. Id. at 470, 442 A.2d at 644.
147. 39 N.J. Super. 526, 121 A.2d 555 (Ct. App. Div. 1956).
148. 182 N.J. Super. at 470-71, 442 A.2d at 644 (quoting 39 N.J. Super. 526, 531, 121

A.2d 555, 557 (Ct. App. Div. 1956)) (citations omitted).
149. 182 N.J. Super. at 471-72, 442 A.2d at 644-45.
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E. Fees Uncollectable by Unlicensed Practitioner

As a general proposition, it may be said that one who fails to comply
with the licensing provisions cannot maintain an action at law for fees or
services performed in violation of a professional licensing statute. 150 An
agreement, the purpose of which is to induce a breach of the licensing
statutes of a state, is illegal and such services will not support an action
for compensation for doing an unlawful act. 151

F. False and Fraudulent Billing

In In re Wilkins,15 2 the revocation of a medical license was justified
because the medical practitioner had willfully and feloniously prepared
and subscribed to false and fraudulent proof of loss, including a false and
fraudulent medical bill and a false and fraudulent attending physician's
report, with the intent that those documents be presented to an insurance
company concerning an automobile accident. 15 3 The statute that served as
a basis for license revocation provided for license revocation if the physi-
cian "has been guilty of any unprofessional or dishonorable conduct un-
worthy of, and affecting, the practice of his profession."'" The statute
was sufficiently clear to apprise the practitioner of what was expected.156

The billing of a third party for treatment by a physician or other licen-
see is within the doctor-patient relationship or the licensee-patient rela-
tionship when the patient becomes the tool of the fraud. Otherwise, a
licensee or doctor could not be disciplined for fraud in billing a child's
parents for services rendered to the child because the parents are outside
the doctor-patient relationship.""

In Boehm v. North Carolina Board of Podiatry Examiners,57 the
North Carolina court held that collecting or attempting to collect fees
from medical insurers through misrepresentations was unprofessional, im-
moral, and dishonorable within an applicable statute. This justified the
Board of Podiatry Examiner's decision to suspend the license to practice
podiatry.

58

In Catena v. Commonwealth, State Board of Medical Education and

150. Tovar v. Paxton Community Memorial Hosp., 29 Il1. App. 3d 218, 220, 330 N.E.2d
247, 249 (1975).

151. Id. at 220, 330 N.E.2d at 249.
152. 294 N.C. 528, 242 S.E.2d 829 (1978).
153. Id. at 530-31, 553, 242 S.E.2d at 830-31, 843.
154. Id. at 542, 242 S.E.2d at 837.
155. Id. at 548-49, 242 S.E.2d at 841.
156. Catena v. Commonwealth, State Bd. of Medical Educ. & Licensure, 49 Pa. Commw.

542, 545-46, 411 A.2d 869, 871 (1980).
157. 41 N.C. App. 567, 255 S.E.2d 328, cert. denied, 298 N.C. 294, 259 S.E.2d 298 (1979).
158. Id. at 569, 255 S.E.2d at 330.
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Licensure,1 5' the petitioner-physician was charged with two separate alle-
gations of misconduct in a license revocation proceeding. The physician
was convicted and sentenced in federal court for knowingly presenting
false, fictitious, and fraudulent claims for medical supplies to Medicare
and for prescribing schedule II drugs to undercover narcotics agents with-
out having performed adequate physician examinations. The physician
argued that conviction for Medicare fraud did not constitute a mislead-
ing, deceptive, untrue, or fraudulent representation in violation of Penn-
sylvania law and did not constitute unprofessional conduct within the li-
censure revocation authorization.le The physician claimed that fraud in
billing a third-party payor was outside the doctor-patient relationship
and, therefore, outside the practice of medicine. ' The court let the order
suspending the physician's license for six months stand, holding as courts
in other jurisdictions have held, that the submission of fraudulent bills
constitutes fraud in the practice of medicine whether the bill was submit-
ted to the patient or to a third-party payor.102

G. Unprofessional and Dishonorable Conduct

In Spray v. Board of Medical Examiners,1 13 a physician, whose practice
was limited to treatment of young people with drug problems, sought re-
view of an order revoking his license to practice medicine on the ground
of "unprofessional or dishonorable conduct."" The physician's prime
contention was that the Board was obligated to formulate administrative
rules of standards, outlining the contours of "unprofessional or dishonor-
able conduct," prior to suspending or revoking a medical license on that
basis. The Board contended that these standards could be determined on
a case-by-case basis.

In the present case, as noted, the term "unprofessional or dishonorable
conduct" is itself defined: it means, "inter alia," "wilful and consistent
utilization of medical service or treatment which is or may be considered
inappropriate or unnecessary .... The question, then, is not whether
the statutory phrase, 'unprofessional or dishonorable conduct,"' refers to

159. 49 Pa. Commw. 542, 411 A.2d 869 (1980).
160. Id. at 548, 411 A.2d at 872.
161. Id. at 545, 411 A.2d at 871.
162. Id. at 550-51, 411 A.2d at 873; see Matauky v. Board of Medical Examiners, 79 Cal.

App. 3d 293, 306, 144 Cal. Rptr. 826, 835 (1978); Kaplan v. Department of Registration &
Educ., 46 Ill. App. 3d 968, 975, 361 N.E.2d 626, 631 (1977); Wasserman v. Board of Regents,
11 N.Y.2d 173, 177, 182 N.E.2d 264, 265, 227 N.Y.S.2d 649, 651, appeal dismissed, 371 U.S.
23 (1962); see also State Dental Council & Examining Bd. v. Friedman, 27 Pa. Commw. 546,
550-51, 367 A.2d 363, 366 (1976).

163. 50 Or. App. 311, 624 P.2d 125 (1981), modified, 51 Or. App. 773, 627 P.2d 25 (1981).
164. 50 Or. App. at 313, 624 P.2d at 128.
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a broad standard of conduct that must be defined by prior rulemaking,
but whether the phrase "wilful and consistent utilization of medical ser-
vice or treatment which is or may be considered inappropriate or neces-
sary," the actual charge herein, just be so defined by prior rule-making.
We conclude that it need not be ....
. ..What is inappropriate or unnecessary medical treatment will vary

from case to case. . . . Only expert testimony elicited on a case by case
basis can determine whether the treatment in a particular case was inap-
propriate and/or unnecessary. We think if follows that the use of expert
testimony to determine the standards of treatment that would be ad-
hered to by the members of the medical community in any given case is
implicit in the statutory standard before us. It would be impossible to
determine by prior rulemaking what is and what is not inappropriate or
unnecessary treatment in all possible cases.'65

H. Malpractice

In Bruns v. Department of Registration and Education,'" a physician
lost his Illinois license to practice medicine because he engaged in dishon-
orable, unethical, or unprofessional conduct of a character likely to
deceive, defraud, or harm the public.'"7 There was evidence that he oper-
ated on a patient without adequate safeguards, failed to take essential
tests before the operation, had no medical assistant present, had no emer-
gency equipment available, and rendered inadequate post-operative treat-
ment. ' " The Board determined that plaintiff's conduct was sufficient to
satisfy the statutory authority of the Board to revoke the physician's
license.'"9

In Commonwealth Department of Health v. DeMarco,270 a decree of
the court enjoined Dr. DeMarco from administering the drug Procain-
PVP to humans. 71 DeMarco, without citing any authority, claimed that
his civil rights had been violated in denying him the right to administer
drugs according to his medical judgment as a licensed physician. On this
point DeMarco lost.'7 ' No physician has the right to treat patients wholly
in accordance with his personal beliefs. The court stated that the Con-
trolled Substance Act of 1974 "does not limit a physician's license to
practice medicine; it merely prescribes the conditions under which drugs

165. Id. at 318, 624 P.2d at 131 (quoting OR. Rzv. STAT. § 677.188(4)(c) (1983)) (citations
omitted).

166. 59 Ill. App. 3d 872, 376 N.E.2d 82 (1978).
167. Id. at 874, 376 N.E.2d at 84.
168. Id. at 876, 376 N.E.2d at 85.
169. Id.
170. 53 Pa. Commw. 1, 416 A.2d 623 (1980), affd, 501 Pa. 69, 459 A.2d 756 (1980).
171. 53 Pa. Commw. at 2, 416 A.2d at 624.
172. Id. at 6, 416 A.2d at 626.
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and devices may be used by a practitioner in his practice.""'
Likewise, the giving of multiple prescriptions to the same man under

different names, who admittedly had nothing wrong with him, would cer-
tainly fall within the category of "negligent or ignorant malpractice.''7
The court concluded that one could hardly be a patsy to persons dealing
in the drug traffic and not be guilty of 'unprofessional conduct' within the
meaning of the phrase as used in the statute.1 75

I. Sexual Misconduct

In Krohn v. Michigan Board of Medicine,1 7 6 the physician was found to
have entered two homes, without invitation, and sexually attacked a wo-
man in the second home. Trying to avoid police, he drove his car at a
reckless rate of speed through the residential area. The physician claimed
that he had no recollection of the events. 17" A possible explanation for his
conduct was offered by another medical doctor who stated that transient
global amnesia, secondary to a cardiac arrhythmia, may have been caused
by a hypoglycemic phase of diabetes triggered by alcohol and stress. 78

The hearing officer ruled that plaintiff had committed acts of immoral
conduct, and that the statute did not require that intent to commit the
act be proved.17' The statute in question provided for discipline upon
finding that the licensee was guilty of "unprofessional and dishonest con-
duct."1 80 The statute also defined this to include conduct "lacking in good
moral character"' 8 and this term was also defined by statute.

The physician asserted that the failure of the Act to define 'immoral
conduct' rendered the Act unconstitutionally vague.

Substantive due process requires the "existence of reasonable precise
standards to be utilized by administrative agencies in the performance of
delegated legislative tasks."''1 2 The standards must be "as reasonably
precise as the subject matter requires or permits.'"1 The purpose of this

173. Id.
174. See, e.g., Arkansas State Medical Bd. v. Elliott, 263 Ark. 86, 88, 563 S.W.2d 427,

429 (1978), cert. denied, 439 U.S. 862 (1978).
175. 53 Pa. Conmw. at 7-8, 416 A.2d at 626.
176. 98 Mich. App. 129, 296 N.W.2d 57 (1980).
177. Id. at 131, 296 N.W.2d at 58.
178. Id.
179. Id. at 131, 296 N.W.2d at 58-59.
180. Id. at 131-32, 296 N.W.2d at 59.
181. Id.
182. Id. (quoting State Highway Comm'n v. Vanderloot, 392 Mich. 159, 170, 220 N.W.2d

416, 420 (1974).
183. 98 Mich. App. at 133, 296 N.W.2d at 59 (quoting Osious v. Saint Clair Shores, 344

Mich. 693, 698, 75 N.W.2d 25, 27 (1956)).
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requirement is, as this Court has stated, "to ensure that individuals are
not held responsible by the state for conduct they could not reasonably
understand to be proscribed.""

VII. CONCLUSION

Scores of years, if not centuries, have passed since learned men have
questioned the need and desirability of licensing professionals as a means
of protecting members of the public against incompetent practitioners.
Although the states have recognized the need to license those who prac-
tice in the health sciences, they have been much slower in recognizing the
need to discipline the licensee who is incompetent or otherwise abuses her
license to the detriment of the state, the public, the profession, and the
patient. Examining the cases reported in the past decade discloses that
licensing agencies have taken only a few short steps in policing the medi-
cal profession. Only in the most blatant cases have the state authorities
sought to reprimand, suspend the license of the practitioner, or revoke
such license.

When clients or patients make complaints to the state authorities, the
state authorities have been hesitant to act. In addition, when the state
authorities have elected to act, the judicial and administrative process has
been so slow that the licensee has been permitted to continue to practice
for years after the initial complaint was made.

Disciplinary statutes have long gone untested and are now becoming
the subject of litigation in disciplinary proceedings. Unfortunately, many
of the statutes, which were drafted largely by medical associations and
those associated with the medical profession, were drafted at a time when
the courts were not as concerned with the refinements of due process as
the courts are today. Many of the statutes relating to disciplining a pro-
fessional may be unconstitutional. It is time for the legislatures of every
state to review statutes dealing with disciplinary matters and to delete
from them those parts that may be invalid. It would be in the interest of
both the medical profession and the public if every state had an office
that investigated and prosecuted disciplinary proceedings. Every Attor-
ney General should assign adequate legal help to licensing boards to aid
in the determination of incompetency on the part of medical practition-
ers. Such a public office would serve the interest of the state, the profes-
sion, and the patient.

It has been said that the way to reduce malpractice litigation is by re-
ducing malpractice. Revocation of the license of the practitioner who has

184. 98 Mich. App. at 133-34, 296 N.W.2d at 59 (quoting State Bd. of Dentistry v.
Blumer, 78 Mich. App. 679, 683, 261 N.W.2d 186, 188 (1977)).
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been guilty of malpractice would be a severe penalty but one which is
justified under certain circumstances. Revocation of the license of a prac-
titioner who has been adjudged guilty of repeated acts of malpractice is
justified. Suspension of the practitioner's license for malpractice based on
a judicial determination of malpractice is justified. A reexamination of
the physician after a license suspension as a condition to reinstatement
has merit. Is it wrong to require a physician who has been judicially de-
clared to have committed an act or acts of malpractice to prove to the
state that he has the qualifications and ability to continue the practice of
medicine? Should the burden be on the physician to prove he has the
qualifications to continue to practice or should the burden be on the li-
censing body to prove that he does not have the qualifications?

Malpractice verdicts in favor of patients may do little to reduce the
amount of actual malpractice because most physicians carry malpractice
insurance. The award made in a malpractice case is initially paid by an
insurance company and not by the practitioner. The suspension or revo-
cation of a practitioner's license directly affects the practitioner's earnings
and may result in his exercising greater care in her practice.

If there is a "malpractice crisis" it is because there is "malpractice." If
medical care costs more because of malpractice and malpractice litigation,
then the cost of medical treatment may be contained or reduced by re-
ducing the amount of malpractice. While judgments for damages against
physicians for acts of malpractice may have some effect on improving the
quality of medical treatment, the suspension or revocation of a practi-
tioner's license would have even a greater deterrent effect.

The license to practice medicine granted by the state is a privilege. It is
a valued privilege. It is one which should be respected. It is the responsi-
bility of the state and the medical profession to assure that the privilege
is not abused or misused. With privileges come duties. If the state and
medical associations do not police incompetent members of the medical
profession and protect the public against acts of the incompetent practi-
tioner or the negligent acts of the competent practitioner, then medical
malpractice litigation will increase.
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