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I. INTRODUCTION: THE RELATIONSHIP OF THE LAwYER's ROLE AND THE

ADVERSARY SYSTEM

A. The Tradition

The subject of the lawyer's proper role in the adversary system is
hardly a new one. Lord Brougham described one conception of the law-
yer's role in his defense of Queen Caroline against King George IV's adul-
tery charge when he asserted that:

To save that client by all means and expedients, and at all hazards and
costs to other persons, and amongst them, to himself [the lawyer], is his
first and only duty;, and in performing this duty he must not regard the
alarm, the torments, the destruction which he may bring upon others.'

This conception finds support in early American writing,2 has been
adopted as a model by many modern lawyers, and has been defended in
some of the scholarly writing on the legal profession.8

Yet, long ago there were those who disagreed with Brougham's vision of
lawyers' responsibility, both in England 4 and in the United States.5 There

t The essence of this Article was delivered as the Carl Vinson Memorial Lecture on April
25, 1985, at the Walter F. George School of Law, Mercer University.

* Professor of Law, University of Virginia. Dickinson (A.B., 1967); University of Pennsyl-

vania Law School (J.D., 1970). Member, Bar of District of Columbia and State Bars of Vir-
ginia and California.

1. 2 TRIAL OF QUEEN CARoUNE 8 (J. Nightingale ed. 1820-21).
2. See, e.g., G. SHARSwOOD, A COMEND OF LEcTuRES ON THE Aims AND DuTIrs OF THE

PROFESSION OF THE LAW 84 (5th ed. 1884) ("[tJhe lawyer, who refuses his professional assis-
tance because in his judgment the case is unjust and indefensible, usurps the functions of
both judge and jury").

3. See, e.g., M. FREEDMAN, LAWvsSs' ETHICS IN AN ADvERSARY SYs'Es (1975).
4. See, e.g., 1 W. WHmwsu., TE ELEMENTs OF MoRi~rrY, INCLUDIO PoLTY 258-59

(1845).
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are those who continue to criticize the idea that the lawyer owes 'blind
devotion'O to a client's cause.7 Currently, a few writers seek to make an
affirmative case for 'blind devotion,' although they would use a different
term to describe the lawyer's behavior s Most scholars, however, are reluc-
tant to embrace the idea. They prefer to consider 'blind devotion' an evil.
Although these scholars are not prepared to reject the 'blind devotion'
model of behavior in all situations, they desire to limit it to the extent
possible without unduly interfering with the operation of an adversary
system.9

B. The Problem With the Tradition

It is no wonder that so few writers wish to make a case for 'blind devo-
tion.' The stronger the case they make, the greater the ammunition they
supply for an attack on the adversary system itself. Consider the follow-
ing reasoning, for example: Because a lawyer owes fidelity to his or her
client and the client's cause, the lawyer must, as Lord Brougham urged,
do whatever is necessary to increase the likelihood that the client will
prevail or, if defeated, lose as little as possible. A lawyer who behaves this
way does not aid the search for a true or just resolution of a dispute, but
desires only a resolution that is favorable to her client. The lawyer prefers
a favorable result to a just result. Since the adversary system disfavors
truth and justice, it would seem to have little to commend it. If litigants
may prevail because of superior resources, tricks, or an ability to disre-
gard any genuine interests of opponents, the lawyers who represent them
hardly appear as servants of justice."' In any complicated system in which
lawyers are highly visible, it is likely that justice will not be done if law-

5. See, e.g., G. SHAIISWOOD, supra note 2. Sharswood was not entirely consistent. He
also wrote that an advocate "ought to refuse to act under instructions from a client to defeat
what he believes to be an honest and justs [sic) claim, by insisting upon the slips of the
opposite party, by sharp practice, or special pleading." Id. at 100.

6. This term has been chosen to describe the conception of the lawyer as owing alle-
giance to the client (with a bow to the court) and as being an extreme partisan in asserting
the client's interest. At least some observers believe the trend in American law has been in
this direction since G. SHARSWOOD, supra note 2. See, e.g., G. HAWRD & D. RHODE, THE
LEGAL PROFESSION: REsPoNsIBILrry AND REGULATION 111 (1985).

7. See, e4g., Luban, The Adversary System Excuse, in THE GOOD LAwYER. LAWYERS'
ROLE AND LAwYEs' ETHics 83 (D. Luban ed. 1984) (hereinafter cited as THE GOOD LAWYER).

8. See, e.g., M. FREEDMAN, supra note 3, at 9 ("zealous advocacy").
9. Professor Schwartz is a thoughtful advocate of accepting a certain amount of lawyer

zeal in criminal trials while limiting that zeal in negotiations and in most civil trials. See
Schwartz, The Zeal of the Civil Advocate, 1983 AM. BY. RESEARCH J. 543; Schwartz, The
Professionalism and Accountability of Lawyers, 66 CALIF. L. REv. 669 (1978).

10. Similar analyses can be found in many sources. See, e.g., Luban, supra note 7;
Rhode, Ethical Perspectives on Legal Practice, 37 STAN. L. Rcv. 589 (1985).
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yers are able to achieve victories for clients who should not prevail.
This reasoning highlights a point that virtually everyone writing about

the role of lawyers appears to accept, if only implicitly: the successes or
failures of the adversary system will depend in large part on the way in
which lawyers perform their tasks. This interdependence often causes
criticisms of the ways in which lawyers can and do perform their tasks to
merge with criticisms of the adversary system. In a legal system in which
most litigants in serious cases have counsel to represent them, the inter-
dependence of the lawyer's role and the functioning of the adversary sys-
tem is obvious. Lawyers should and must determine how to behave by
examining the system in which they are asked to work. If the lawyers
analyze the system incorrectly and develop behavior patterns that are in-
consistent with the goals of the system, they may impair the operation of
the system. Even worse, behavior patterns of lawyers might create im-
pressions that the system is intended to be as the lawyers see it, even
though the lawyers' perceptions are incorrect. If these impressions are left
uncorrected, they inevitably will become reality.

C. The Conception of the Lawyer's Role in the Adversary System

At the moment, the legal profession has no clear conception of what it
means to say that the American system of justice is an adversary system.
Law schools have taught courses in civil procedure, criminal procedure,
and evidence for many years. Most schools now offer advocacy training to
their students, and clinics are commonplace. 1 All law schools teach legal
ethics, either in these courses or in a separate course on the subject. Yet,
there is no universally accepted statement of the premises upon which
the judicial system rests, and there are few clear statements of the law-
yer's role in achieving the goals of the system. Most law students learn in
a course in criminal law or criminal procedure that an accused has certain
rights in a criminal case. Most students are likely to learn in one course
or another about the defendant's rights to counsel, to refuse to incrimi-
nate himself, to confront accusers, and to compulsory process for the pro-
duction of witnesses. Law students certainly will know that the prosecu-
tion must prove the defendant guilty beyond a reasonable doubt and that
the accused is presumed innocent until proven guilty. The students will
not know, however, what the goals of the adversary system of litigation
are. It is not that those who teach the courses know but will not tell. The
teachers themselves are not certain what the goals are. They are not sure
because the legal profession of which they are members adopts codes and

11. Professor Condlin offers an interesting analysis of the misplaced hopes that clinical
instruction would improve ethical training in Condlin, The Moral Failure of Clinical Legal
Education, in THE GooD LAwYER, supra note 7, at 317.
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standards that decline to articulate the most fundamental premises of the
system in which lawyers are expected to operate.

The uncertainty is not confined to criminal litigation. Most law stu-
dents will study civil litigation and will examine the right to jury trial,
pleadings, and the discovery system. The courses will focus on what the
law permits and what the law requires, but no clearer statement of the
goals of the adversary system of litigation or of the lawyer's role will be
found in these civil litigation courses than in the courses on criminal law,
because the legal profession has not articulated the fundamental premises
of the system in either civil or criminal cases.

D. The Search for Truth

It is true, of course, that in both civil and criminal cases courts-even
the nation's highest court-frequently utter bold statements to the effect
that both civil and criminal trials are searches for truth.1 Such state-
ments, however, are often made in connection with doctrines that have
little, if anything, to do with enhancing the quest for the truth,13 and they
misdescribe the purpose of trials. If the rules currently in effect do not
require a lawyer to answer confidently "no" to the question whether a
lawyer may attack a witness who he knows is telling the truth, then it
must be clear that the legal profession does not now see trials as courts
like to describe them-that is, as necessarily requiring a search for truth.
The legal community prefers to invoke grand doctrines like 'search for
truth' rather than to state with greater specificity the goals of the adver-
sary system and rules governing lawyers' behavior.

Because the legal community has not clearly identified the premises of
the adversary system, as difficult questions arise, individual lawyers
struggle to develop acceptable standards of behavior. If the premises were
identified more clearly, lawyers could more easily ascertain the correct
behavioral standards. The sections that follow present one conception of
the adversary system. It is not the only conception imaginable, but it is
one that can and will be defended. If this conception is adopted, the re-
quired standards of lawyer behavior may be logically developed and an-
swers can be found to questions that are currently unanswerable.

E. Summary of the Arguments

The following arguments will be made as the analysis unfolds:

12. See, e.g., United States v. Havens, 446 U.S. 620, 626 (1980) (analyzing precedents as
having "stressed the importance of arriving at the truth in criminal trials").

13. A good example is United States v. Havens, 446 U.S. 620 (1980). The Court limited
the effect of the exclusionary rule used as a remedy for violations of the fourth amendment
Id. at 627-28. The rule itself has nothing to do with the truth.
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*The American adversary system is misdescribed as a search for truth.
*The American adversary system, if properly understood, accomplishes

most of its important objectives and does so as well as or better than
alternative systems.

*Lawyers need not act immorally in order to satisfy the demands of
the adversary system.

*The distinction that most writers draw between the nature of crimi-
nal and civil cases is unsupportable.

*The adversary system does not require criminal defense lawyers to be
less ethical or moral than other lawyers.

*Although differences exist between the roles of prosecutors and de-
fense counsel, the differences are overstated and often misdescribed.

*Unfortunately, reason exists for believing that lawyers will act im-
properly and falsely blame the adversary system for their actions.

*Courts need to do more to enforce the ethical standards of the profes-
sion and to penalize lawyers who behave unethically.

These points will be supported in this Article. The next section begins
with a description of the adversary system and an analysis of its neces-
sary and important attributes. The system that is described is not a
search for truth. Rather, it is a competition to win. The rules governing
that competition are most important. The conception of the adversary
system proposed in this Article is then compared with alternative systems
and is accompanied by reasons indicating why the proposed conception is
preferable. Section II concludes that the adversary system can promote
the goals of substantive law if it is administered according to proper rules.

Once the nature of the adversary system is established in these sec-
tions, Section III then discusses the claim that a criminal case is unique
and, therefore, the goals of the system should differ in criminal and civil
cases. Section III rejects the claim and argues that criminal and civil tri-
als should be governed by the same overriding goals.

Section IV addresses the role of the lawyer in making the system work
in all cases. It identifies three principal reasons why litigants want coun-
sel. All three are legitimate. In light of these reasons, two rules to govern
the lawyer-client relationship are offered. These rules consume the re-
mainder of the discussion. If these rules are followed, Section IV argues
that lawyers can represent clients effectively without violating moral
norms.

Section V returns to a theme examined in Section III-that criminal
cases may be different from civil cases. Section V examines whether pros-
ecutors are different from other lawyers in an adversary system. The con-
clusion reached is that prosecutors are expected to act much like other
lawyers act, but that there is one special aspect of the prosecutor's role
that demands recognition: the prosecutor's desire to win not for himself
or herself, but as a fiduciary for others.

19861



MERCER LAW REVIEW

By the conclusion of Section V, the proposed conception of the adver-
sary system that this Article supports has been defined and the role that
lawyers are expected to play in that system has been indicated. Section
VI examines the doctrines of attorney-client privilege, work product, and
confidentiality generally to see whether they are consistent with the sys-
tem as explained and justified. The conclusion is that they are consistent.

Once the 'secrecy' doctrines have been shown to be justifiable, Section
VII demonstrates the importance of placing limits upon them. Section
VII discusses how lawyers should behave when clients seek to enlist their
efforts in aid of perjury, concealment of evidence, attacking honest wit-
nesses, settling disputes, and hiding fraud committed upon tribunals or
third parties. Section VII concludes that lawyers have clear obligations
not to become participants in illegal acts. The conclusion is based on the
two rules governing the lawyer-client relationship that were developed in
Section IV.

By the end of Section VII, the Article will have supported the view that
the adversary system is defensible and is likely to produce just results
only if the basic rules governing the lawyer-client relationship are fol-
lowed and the limitations on the secrecy doctrines are understood and
respected.

Section VIII examines proposals for reform of the adversary system.
Authors of reform maintain that changes will improve the workings of the
system and increase the likelihood that justice will be done. Section VIII
discusses problems with the three major reforms that have been
proposed.

Section IX, however, offers the Author's proposal for change. This pro-
posal would require courts to recognize ethical lapses formally, to report
these lapses to appropriate bar groups, and to make a record of the sanc-
tion that the courts have imposed for the lapse or the reasons why the
courts have imposed no sanction. It will be argued that courts have done
too little to impose on attorneys the costs of their misconduct.

The final section summarizes the preceding description of the adver-
sary system and the lawyer's role in it. Section X also offers some obser-
vations concerning the capacity of the system to do justice between par-
ties who may have unequal resources. It notes that lawyers may be great
equalizers, but only if the lawyers for the less wealthy litigants are capa-
ble and if the lawyers for the more wealthy litigants do not take unfair
advantage.

II. A CONCEPTION OF THE ADVERSARY SYSTEM

A. The Necessary Requirement of Adversariness

What is necessary to have an adversary system? The simple answer is
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that it is necessary to have more than one person with a stake in the
outcome of a proceeding who is permitted to attempt to influence the
outcome. This is the only definitional prerequisite. Trial by combat,
which one talks about today only to show the progress that has been
made in developing legal systems, was an adversary system. (Some might
say it was the archetypical adversary system.) Since trial by combat is
hardly spoken of with reverence these days, it is almost beyond dispute
that, just as not much is required for a system to qualify as an adversary
system, nothing is a priori good about adversary systems.

B. Good Adversary Systems: Substantive Principles and Procedures

It would seem, then, that adversary systems are not all equally good or
equally bad. The difficulty with trial by combat or flipping coins as means
of resolving disputes is that the resolutions produced might well bear lit-
tle, if any, relationship to any conception of who 'ought' to win. Of course,
if the person who is stronger, who can hire the stronger agent, or who is
luckier ought to win, trial by combat and flipping coins may be excellent
systems of resolving disagreements.

It must be apparent that the measure of any system's success in resolv-
ing disputes must take into account the values that the system articulates
in defining who 'ought' to prevail. Substantive legal principles of civil and
criminal law define the circumstances under which someone may claim a
right to win. The law of torts, contracts, antitrust, securities, crimes, or
any other subject indicates the circumstances that warrant a victory for
one disputant or opponent.

If, for example, Saltzburg is negligent and the negligence proximately
causes injuries to Mercer, Mercer may be entitled to compensation from
Saltzburg. This might not be the case if Mercer also is negligent.

If Saltzburg walks into a bank with a gun and threatens to shoot a
teller unless the teller hands over money, the state may punish Saltzburg
for his conduct. The state might not do so, however, if Saltzburg is insane
when he acts.

Things would be relatively simple if there were no dispute about what
Saltzburg, Mercer, and the teller did. The legal system would define care-
fully all circumstances in which actions by one person permit another
person or entity to enforce a clearly identified right in a specific way
against the person who acted, and would define with equal care the cir-
cumstances in which the person who acted may enforce a clearly identi-
fied right in a specific way against another person or entity. Then there
would be no need for adjudication and no reason to concern ourselves
with an adversary system. The judgments that count would be hammered
out in the definitions.

Even the briefest experience with American law and the American legal
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system should persuade anyone that, for better or worse, disputes are not
easily resolved by Americans. Disputes often arise because people disa-
gree over what has happened, over who has rights and who has liabilities,
and over what rights or liabilities exist. Moreover, one does not have to
look far to discover that the kinds of concepts used throughout the entire
American scheme of substantive law often require judgments that are
evaluative as much as factual. If Saltzburg was tired when he drove his
car and, therefore, had an accident, was he necessarily negligent? Unless
there is a per se principle governing tiredness, 'no' is the answer. Will
anyone be able to decide the negligence question by means of a scientific
test? Surely not.

If the question is not negligence, but whether Saltzburg is the one who
walked into the bank with the gun, the answer might appear to be a sim-
ple statement of fact rather than an evaluation of facts. It is possible,
however, that to provide the answer a decisionmaker will have to evaluate
the credibility of eyewitnesses.1 4 Should the government charge that
Saltzburg not only robbed the bank but also joined with Mercer in a con-
spiracy to rob the bank, the decisionmaker would have to decide whether
Saltzburg and Mercer ever agreed to pursue a common goal. The determi-
nation would be an evaluation of Saltzburg's and Mercer's actions.

These examples should sufficiently demonstrate to anyone with a sense
of reality that the adversary system that Americans have chosen as the
procedural vehicle for applying substantive law principles is not based on
a search for the truth. Although the adversary system is not a search for
truth, it is possible to search for the truth about the adversary system. A
search would reveal two propositions that almost certainly qualify as true.
First, disputes concerning what happened in the past to persons who are
involved in litigation rarely will be subject to certain resolution. Second,
and even more importantly, even if the facts were known with certainty,
an estimate of the results attained through evaluations of the facts in
light of governing substantive principles will be neither true nor false.

C. Inevitable Imperfections

Thus, those who attack the adversary system as failing in a search for
truth attack a straw man, 15 the purple prose of appellate courts notwith-
standing. The goal of the adversary system is to apply the substantive
legal principles so that those who have rights may claim them and those
who have liabilities must face them. This the adversary system endeavors

14. These witnesses provide information that itself concerns some interpretation of ob-
servations and that is not the equivalent of a 'snapshot' of an event. See generally E. LoF-
Tus, EyvwrrNmss TzsuioNy (1979).

15. See, e.g., Rhode, supra note 10.
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to do, while simultaneously announcing that it is an imperfect process.
The imperfection is reflected in the choice of burdens of persuasion. In all
cases, civil and criminal, a chance exists that the wrong facts will be
found or the facts will be erroneously evaluated. The system not only rec-
ognizes the possibility of error, but it also assigns the risk of error be-
tween opposing parties. The preponderance of the evidence burden of
persuasion frequently used in civil cases assigns the risk almost evenly. It
will favor the party who does not have the burden only when the case is
so close that a decisionmaker cannot choose between the opponents. In
criminal cases, the risk of error is borne largely by the state. Unless a
decisionmaker believes beyond a reasonable doubt that a defendant is
guilty, the state must lose.16

D. Testing the System

To test whether the American adversary system works well and to com-
pare it to alternatives, it is necessary to find whether the system succeeds
in vindicating rights and imposing liability in furtherance of substantive
principles. The procedural system that is in force at any given time-in
this instance, the adversary system-and the kinds of substantive laws
that are enacted probably are intertwined. If the procedural system were
different, the laws might be drafted to eliminate many factors that are
'subjective' and to emphasize factors- that appear to be more 'objective.' If
this is correct, reason exists to doubt whether anyone will ever be able to
devise an experiment that will convincingly demonstrate whether the
American adversary system is as effective in furthering substantive rules
as it might be. One problem is that the results of the system cannot be
measured against the 'true results' because they are unknown. Thus, eval-
uations of the current system have been and are likely to continue to be
based on intuition and anecdotal reports by participants. Even if one
could control the experiment, the interrelationship between substantive
law and procedural rules makes it difficult to assess whether imperfec-
tions arise as a result of the procedures or the way in which the substan-
tive rules are drafted.17

The intuitive reason most often expressed for doubting the results of
the adversarial process is that litigants do not desire the truth; they pre-
fer victory to the truth and will systematically seek victory in derogation

16. See In re Winship, 397 U.S. 358, 372 (1970) (Harlan, J., concurring).
17. The Author agrees with Judge Newman's observations that reform of a number of

aspects of American law, especially to make disposition of small claims more realistic, is
likely to require a new look at substantive notions rather than a further elaboration of judi-
cial procedures. See Newman, Rethinking Fairness: Perspectiues on the Litigation Pro-
cess, 40 Rc. A.B. Crry N.Y. 12 (1985).
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of the truth.8 Once the 'search for truth' is understood as a poor descrip-
tion of the system, the attack loses most of its force. Some explanation is
required, however, since the point most often missed by those who mount
the attack on the adversary system is that the goals of individual litigants
and the goals of the system are different. This difference must be under-
stood if the proper role of lawyers in the system is to be understood.

E. Goals of Litigants and Goals of the System

The assumption that litigants want to win has appeal because almost
everyone involved in a contest prefers winning to losing. (If not, one can
surrender.) The American adversary system not only recognizes the desire
of litigants to win, but it actually relies on the desire to motivate litigants
to produce evidence and to develop legal theories for consideration by the
decisionmaker. At the same time, the system employs a variety of mecha-
nisms to assure that the desire is controlled so that it does not detract
from the decisionmaker's ability to apply substantive principles properly.

The American adversary process entrusts the decision whether to bring
claims and to make defenses to the litigants who seek to claim substan-
tive rights and defenses or to impose liability. The desire to win is the
motivating consideration that prompts litigants to seek out, develop, and
offer evidence and to bring relevant and persuasive legal doctrines and
precedents to a decisionmaker's attention. In order to win, litigants have
the motivation to gather the most persuasive evidence, put forth the best
theories available to them, and develop evidence and theories that will
enable them to respond to their adversaries. The result is that the deci-
sionmaker hears the strongest argument that each litigant who is trying
to win can muster to support a finding of fact or an evaluation of fact and
the most devastating response each adversary can make to that argument.

This incentive system is similar, of course, to other free enterprise con-
cepts that govern economic thinking. The notion is that people who stand
to gain or lose from a transaction are likely to be motivated to act more
effectively than those who are indifferent to the transaction.

F. Alternative Systems

Americans could easily develop another system that would provide an
investigator for every dispute that arose. The legal system could charge
the investigator with doing as thorough an investigation as if a litigant
were carrying out the investigation.1 ' The investigator would have no

18. See, e.g., Luban, supra note 7, at 93-97.
19. Models exist with some of these attributes in some areas. For example, the Equal

Employment Opportunity Commission will investigate complaints of employment discrimi-
nation. The Commission leaves enforcement to private parties, however. See 42 U.S.C. §
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stake in the case, however. It is possible that such a system would work
better than the current one. There is no way to know without trying it.
The government could design a more elaborate system and assign two or
three investigators to every dispute in an effort to decrease the likelihood
that a mistake would be made. At some point, however, the investigators
would make a decision concerning whether claims should be brought and
whether defenses should be considered. The legal system would have to
decide whether to give a litigant a voice in the decision. An affirmative
decision that the litigant is to have a voice would mean that the desire to
win will influence the litigant's participation. If the new system denies the
litigant any voice in the decision, then it is doubtful that many litigants
would prefer the new system to the current one. It is submitted that this
alternative system would be less attractive than the current system.

Some might make the claim that at least the alternative system would
eliminate advantages based on wealth or social position. That this would
follow is not clear, however. In any system, those with resources at their
command are likely to utilize their resources to place in the investigators'
hands any favorable evidence that they can locate. As a general rule, the
more articulate and educated a disputant is, the better able he is to com-
municate information. No procedural system is likely to remove all disad-
vantages associated with distributions of wealth, resources, or personal
qualities and abilities.20

G. Incentives and Limitations

Absent evidence demonstrating that the incentive system does not
work, one may rely upon the system. Most writers who express concern
about the system do not suggest that the incentives are inadequate.
Rather, they assert that the incentives are too great-that is, the incen-
tive to win distorts the process. Distortions exist, but the distortions are
not endemic in the American adversary system.

A series of rules exists that govern the behavior of any party in a legal
dispute. No one may lie under oath; lying is perjury." No one may induce
another person to lie; this is subornation of perjury.' 2 No one may destroy
evidence to keep it from a tribunal; this is obstruction of justice.23 Fur-
ther, no one may bribe or threaten the decisionmaker; he is expected to
be neutral.'4 A court might require a litigant who discovers evidence to

2000e-4 (1982).
20. A few additional remarks about the adversary system and wealth distribution are

made at the end of this Article.
21. See, e.g., 18 U.S.C. § 1621 (1982).
22. See, e.g., id. § 1622 (1982).
23. See, e.g., id. § 1505 (1982).
24. See, e.g., id. § 201 (1982).
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share it with another litigant; this is discovery.25 Evidence rules will apply
evenhandedly to prevent any litigant from offering irrelevant or unduly
prejudicial evidence.' The list could go on and on.2 7

The procedural rules that govern the way cases are litigated establish
how those who are not concerned with any particular case (i.e., the
lawmakers, rulemakers, and the public at large) believe a correct and fair
result is most likely to be secured in all cases. Observers of the adversary
process expect that the limitations imposed on the adversary system will
channel the incentive to win so that it produces a just outcome between
competing litigants.

An understanding of the adversary system must include a recognition
of three things: the difference between the litigants' goals and the sys-
tem's goals, the importance of the incentive effect of the desire to win,
and the devices that are employed to assure that the incentive does not
lead to misapplication of the substantive law." Once one abandons the
'search for truth' language in favor of a more accurate statement of the
goals of the system, and Americans understand that the desire to win is
neither wholly beneficial nor wholly detrimental to a process of proper
application of substantive law, the adversary system appears to have
much to commend it.

Some concerns about the adversary system are based on doubts of the
capacity of juries to apply substantive law. Trial by jury in serious crimi-
nal cases is constitutionally required," and is guaranteed by federal and
state constitutions in actions at law.30 Although the Author believes that
the jury system in the United States is preferable to a system of trial by
judge or a mixed panel of judges and lay persons, 1 the adversary system
requires only that there be a neutral and fair decisionmaker. One who has
no faith in juries may assume that the decisionmaker is a judge, a panel
of judges, or a mixed panel without changing the premises of the adver-
sary system.

Assuming that the litigants act according to society's highest expecta-
tions so that they produce the best evidence and theories for considera-
tion by a competent decisionmaker, it would seem that every chance ex-
ists that the substantive law will be applied in an appropriate way."

25. See, e.g., FED. R. Cirv. P. 26-36; FAD. R. CuM. P. 16, 26.2.
26. See, e.g., FED. R. Evm. 401, 403.
27. See, eg., Fun. R Crv. P. 11 (signing of pleadings).
28. Later this Article will consider the examples of lawyer behavior that are most often

cited as detracting from the proper application of substantive law.
29. U.S. CONST. amend. VI; see also Duncan v. Louisiana, 391 U.S. 145 (1968).
30. See, e.g., US. CoNsT. amend. VII; GA. CONST. art. I, § I, 1 XI.
31. A defense of the jury system would not fit well within this discussion. A few com-

ments about juries, however, will be made at the end of the Article.
32. The Joint Conference on Professional Responsibility, established in 1952 by the
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Decisionmakers will make errors, but these errors are inevitable. The ad-
versary process would not appear to exacerbate the problems of dealing
with uncertainty in examining and evaluating past events.

The key to understanding the adversary system is recognizing that ad-
versaries, whether they are in court or bargaining together, will want to.
win. They may want to win in several different circumstances. They may
want to win because they sincerely believe that the substantive principles
support them. They might want to win even though they realize that both
sides have support in facts and law but that their arguments are better on
balance than their adversaries' arguments. They may want to win even
though they know that they should lose. The last circumstance is most
likely to produce improper behavior, since a person who wants to win
when he should not may need to cheat to have a chance to win. If the
adversary system works well, its rules should make winning difficult for
the person who should lose. Making victory difficult for the person who
should lose is the purpose of the rules governing the conduct of litigants
and counsel. That purpose is the reason that these rules are so important
in assuring that the parties who ought to prevail in the adversary contest
actually do prevail.

III. CRIMINAL CASES VERSUS CIVIL CASES

A. Is the Criminal Case Unique?

Many writers who have expressed concern about the adversary system
cite the criminal case as unique.83 Some writers find uniqueness in the
role of the defense lawyer and assert that "criminal defense is a very spe-
cial case in which the zealous advocate serves atypical social goals.'""
Others more boldly state "[t]hat criminal trials are significantly different
from civil ones in philosophy, procedure, sanction and role of lawyers. '3 5

Any assertion that the goal of the adversary process in a criminal case
is different from its goal in civil *litigation must be rejected. The goal of
criminal trials is to impose liability on those whom the substantive law
indicates have committed crimes. The goal of civil cases is to permit lia-
bility to be imposed according to substantive principles. To say that the
criminal case is unique is to confuse the goals of the process with some of
its elements.

American Bar Association and the Association of American Law Schools, understood this
possibility. See generally Professional Responsibility: Report of the Joint Conference, 44
A.B.A. J. 1159-62 (1958). Unfortunately, critics of the report sometimes treat it as though it
simply defended the adversary system as a search for truth.

33. See, e4g., Schwartz, The Zeal of the Civil Advocate, supra note 9, at 548-51.
34. Luban, supra note 7, at 92.
35. Schwartz, The Zeal of the Civil Advocate, supra note 9, at 548.
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It is true that the burden of persuasion is the highest in criminal cases,
that prison and sometimes even the death penalty may be used as penal-
ties only in criminal cases, and that certain constitutional provisions have
unique applicability in criminal cases.35 It is also true that some aspects
of civil and criminal cases are very similar. The role of counsel, which will
be discussed below, is little different in civil and criminal cases. The role
of juries is virtually the same in all cases.

That incidents of trial may differ somewhat in civil and criminal cases
does not mean that the goals of the process also differ. Because of con-
cern for the individual and realization of the power of the state to stigma-
tize and punish criminal offenders in special ways, the American legal
system gives the benefit of uncertainty to the criminal defendant. This
means that the government bears the risk of an erroneous decision in a
very special way, but it does not mean that the goal of the criminal trial is
different from the goal of a civil trial. The difference is nothing more than
an expression of an understanding that courts may assign the risks of
error unequally when there is good reason to do so3

B. The Goal of the Criminal Trial

If asked the question whether a guilty defendant should be convicted,
both lay persons and lawyers will give an affirmative response (absent the
extremely unusual case of nullification). If asked whether an innocent de-
fendant should be acquitted, the response will again be affirmative. In
criminal as in civil trials, the goal is proper application of substantive
principles. No societal preference for acquitting the guilty exists. There is
only a judgment that the risk of error ought not generally be borne by the
accused.

Some writers cite the impact of the privilege against self-incrimination
in criminal cases and the search and seizure exclusionary rule as demon-
strating that criminal trials are different from civil trials.s" But, most
rules such as evidence rules, jury selection rules, and rules governing

36. Some provisions only apply in criminal litigation-e.g., the double jeopardy clause of
the fifth amendment. U.S. CoasT. amend V. Courts may treat other provisions differently in
civil and criminal cases. For example, the exclusionary rule that courts use to enforce the
fourth amendment in criminal cases-see Mapp v. Ohio, 367 U.S. 643 (1961); Weeks v.
United States, 232 U.S. 383 (1914)-usually will not apply in civil cases. See, e.g., United
States v. Janis, 428 U.S. 433 (1976).

37. One way to avoid discussion of the responsibilities of the lawyer is to assert that the
Constitution requires a specific lawyer-client relationship. It is possible, however, that the
Constitution leaves room for many restrictions on what lawyers are permitted to do for
clients. See Saltzburg, Privileges and Professionals: Lawyers and Psychiatrists, 66 VA. L.
REv. 597, 603 n.14 (1980).

38. See, e.g., Schwartz, The Zeal of the Civil Advocate, supra note 9, at 548-49.
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opening statements and closing arguments are similar in all cases. There
are rules with special importance in criminal cases, but these rules are
similar to all of the rules that govern litigation. They are not designed to
produce errors in the application of substantive principles, but are in-
tended to define the type of procedure that is deemed acceptable in the
processing of cases.3 ' The enormous power of the state when compared to
the individual gives rise to additional rules in criminal cases. From time
to time these rules might produce the acquittal of someone who should be
convicted. That, however, is not the purpose of the rules.'

IV. THE ROLE OF THE LAWYER GENERALLY41

A. The Need for Counsel

Assume for the moment that a dispute arises between two persons (nat
ural or artificial) and that neither person has a lawyer. Both persons are
free to pursue all lawful avenues in an effort to resolve the dispute. They
might contemplate legal action. They are free to investigate facts, to con-
sult one another in an effort to resolve the dispute amicably, or to sue.
They may talk to witnesses, seek documents, and make offers to one an-
other. The fact that they are embroiled in controversy does not entitle
them to do anything that they otherwise could not do. Should they liti-
gate against one another, they will have to comply with the various rules
that govern litigation.

Why would litigants want to have counsel represent them? There are
three principal reasons. First, it is difficult to be logical and rational and
to make wise decisions while embroiled in a controversy. A detached eye
can be useful. Second, lay persons might have great difficulty in comply-
ing with the various rules that govern litigation and in understanding the
substantive legal principles that apply to their cases. Third, persons with
no litigation experience might have difficulty in communicating in the
courtroom setting-both in persuading a jury and in discussing legal mat-
ters with the judge.

Thus, clients hire lawyers to do what the clients cannot do for them-
selves, either because of their relationship to a dispute or their lack of
knowledge and experience in legal matters. Without help, clients might
not maximize their chances of demonstrating that the substantive legal

39. Later, this Article will explain why these rules can be justified as entirely consistent
with the adversary system and why their application only to criminal cases might reflect
assumptions about the adversary system.

40. More will be said by way of explanation of the special rules in criminal cases when
this Article examines the special role of the prosecutor.

41. The discussion in this section should apply to all lawyers except prosecutors in crim-
inal cases, who are discussed in the next section.

1986]



MERCER LAW REVIEW

principles applicable to a dispute favor them. The lawyer helps to assure
that the client will not lose because of an inability to comply with the
system's procedural requirements or an unawareness of substantive
principles.

B. Rules to Govern the Relationship

That the client seeks to win a case is not wrong as long as the client
follows the rules. By trying to win and complying with the procedural
rules governing litigation, the client brings to life the adversary process.
When the client retains counsel, two rules should govern their
relationship:

1. In terms of the procedural rules that the client must satisfy and
the benefit of the substantive rules that the client claims, the client
should be no worse off as a result of having retained counsel than he or
she would have been had he or she been able to proceed pro se.

2. In terms of the procedural rules that the client must satisfy and
the benefit of the substantive rules that the client claims, the client
should be no better off as a result of having retained counsel than he or
she would have been had he or she been able to proceed pro se.

These rules make the point that the lawyer is retained to do what the
client is not able to do as well alone and that the client is entitled to do in
an effort to prevail in a dispute. There is no reason for the system to
favor the presence or absence of counsel except for purposes of promoting
the goal of the system, which is appropriate application of substantive
legal principles . 4  Of course, the client hiring counsel is seeking to en-
hance the probabilities of victory, not to serve the system generally. The
point has already been made, however, that the client's self-serving goal is
consistent with the goal of the system, whether the client intends it to be
or not, as long as the basic rules of fairness that govern the lawyer's and
the client's conduct are not violated.

These rules are consistent with the familiar notion that the duty of a
lawyer "is to represent his client zealously within the bounds of the
law."' 43 If the client is entitled to try to win as long as he does not violate
the law in doing so, the client may be zealous in his own interest. The
client also is entitled to seek the assistance of an agent.

42. Thus, little in Fried, The Lawyer as Friend: The Moral Foundations of the Law-
yer-Client Relation, 85 YALE L.J. 1060 (1976), is helpful. The important question is what
kind of friend may the lawyer be, and the answer is not as good a friend as many clients
would prefer.

43. MODEL CODE OF PROFESSIONAL REsPoNsmnirry EC 7-1 (1980).
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C. The Morality of Representation

This Article now will address the issue of morality and the portrayal of
the lawyer as an immoral hired gun who ought to be responsible for the
result obtained for a client." Lawyers, like everyone else, must make
judgments concerning the people and organizations for whom they will
work and the causes they will seek to advance. Lawyers are not necessa-
rily better at making these judgments than laypersons. Also, clear ques-
tions raising major issues of moral philosophy do not often face most
lawyers.

Consider the example of the manufacturer who produces a handgun
popularly known as the Saturday Night Special."5 Machinists might re-
fuse to work for the manufacturer and, thus, put it out of business.
Should a lawyer refuse to draft contracts for the manufacturer on moral
grounds? How can any of us be sure? Assuming Saturday Night Specials
are not banned as illegal, must society assume that only criminals
purchase them? May society assume that people who cannot afford better
weapons and who live in neighborhoods that are victimized by violent
crime buy what they can afford and cherish such guns as their principal
line of defense against personal attack? Without knowing everything
about the purchasers, what moral judgment should be made?

A lawyer who does not like these guns or any guns need not work for
the manufacturer. One who does work for the manufacturer may need
moral training, but not necessarily. Lawyers cannot find escape in law
from moral accountability for their actions. Even a statute ordering a law-
yer to take certain kinds of action does not mean that the actions are
moral.4" After all, no one has to be a lawyer or remain one.

This is not to say, however, that a lawyer, as a result of a moral judg-
ment, may provide a client with less service than another lawyer could
lawfully provide. Clients are entitled to hire attorneys who will comply
with the two rules previously stated.47 Those rules are implicit in the no-

44. See Schwartz, The Zeal of the Civil Advocate, supra note 9, at 557.
45. Id. at 559.
46. For a fascinating account of a judge struggling to decide what legal-moral standards

governed his behavior as he sat as a United States jurist in an American court in West
Berlin, see H. STERN, JUDGMENT IN BERuN (1984).

47. The argument has been made that:
A society fails to respect the human dignity of those within its jurisdiction if it

denies them a fair opportunity to raise questions about what is due to them under
the law before properly constituted courts, and to defend themselves against
claims upon themselves or charges against themselves; it would so fail if it denied
them the opportunity to hire legal advisers whose professional obligation would be
to advise them how best to do these things and to represent them in doing them.

Donegan, Justifying Practice in the Adversary System, in THE GOOD LAwvEz, supra note 7,
at 123, 133.
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tion of loyal representation and are not inconsistent with the require-
ments of a fair system.4

D. The Lawyer's Choice

If, as a result of a moral judgment, a lawyer tells a client that he will
only consent to act on behalf of the client if the client agrees to pursue a
certain course of action, and if the client consents, no problem would ex-
ist with this relationship as long as the lawyer does not take advantage of
a client's need for immediate service in order to 'blackmail' the client into
surrendering what he otherwise lawfully might withhold. Certainly, soci-
ety ought to be able to appreciate, or at least tolerate, lawyers who do less
for their clients than the clients would be permitted to do alone in a sys-
tem that leaves other lawyers free to do for the client that which lawfully
may be done. As long as clients know which type of lawyer they are en-
gaging, they should be able to make reasonable judgments whether to
favor moral over legal concerns.

There might come a time when all lawyers would refuse to provide ser-
vices of a certain kind on moral grounds. Another profession would then,
perhaps, claim the right to provide the services, as long as they continued
to be regarded as lawful and were demanded by the public. Of course, the
theoretical possibility exists that services only a lawyer could provide will
at some point be unavailable to someone who has a right to assert a claim
or a defense or to seek legal help outside of litigation. With the number of
lawyers in the United States, the possibility of a universal moral repudia-
tion of conduct that is legal but unpopular is sufficiently unlikely to war-
rant little consideration in this Article. It is more likely that in a given
community a particular litigant might be so unpopular that no lawyer
would desire to become involved in representing this person. Should the
litigant be a criminal defendant, the past practices of the bar suggest that
a court would be able to call on a lawyer from among its members to put
aside personal feelings and to undertake the representation.

Thus, lawyers are not generally compelled to act immorally. Some law-
yers may refuse to do everything that they might do for their clients as a
result of a moral judgment, while other lawyers might lack the same
moral commitment or might make a different judgment regarding the mo-
rality of particular behavior. Lawyers, doctors, engineers, service station

48. When a lawyer invokes a jurisdictional defense or the statute of limitations, observ-
ers may see this as reliance on a technicality and as an attempt to subvert justice. It is easy
to condemn technicalities as unjust but more difficult to explain how a system can assure
prompt disposition of cases and procedural regularity if it never enforces technical rules.
See generally,Wolf, Ethics, Legal Ethics, and the Ethics of Law, in THE GOOD LAwYER,

supra note 7, at 38, 46.
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attendants, and all members of society decide in a free land what they
believe is right. Few individuals qualify as moral philosophers and most
err from time to time in their judgments about appropriate behavior.
Lawyers may be no better than others, but it is doubtful that they are
worse.

When claims are made that lawyers are immoral, often the claims have
little to do with the lawyers' participation in an adversary system. Some
people will always believe that advising or representing manufacturers of
a particular product-tobacco, perhaps-is immoral. Changing the system
to a less adversarial one would not affect the morality of providing legal
services, and providing legal services is not much different from providing
any other service to the manufacturer.

V. THE CRIMINAL PROSECUTOR

A. The Constituency of the Prosecutor

The prosecutor who represents the government in a criminal case is
situated differently from other litigants. Plaintiffs and defendants in civil
cases and the criminal defendant share the prospect of suffering personal
loss or achieving personal gain by resolving a dispute. The prosecutor will
neither gain nor lose personally when a dispute is resolved, at least not in
any way that is readily identifiable. 4" The prosecutor is expected to seek
justice and never to win a case against an innocent defendant."

The role of the prosecutor is to represent the community other than
the defendant and to seek to apply substantive criminal standards fairly.
The community judgment, reflected in the announced norms of the legal
system, is that innocent persons should not be convicted; therefore, the
prosecutor 'wins' when the law is applied fairly. This is why it is said that
the prosecution never loses when justice is done.

Although police and law enforcement officers other than prosecutors
frequently are not lawyers, they too are expected to seek convictions only
of truly guilty persons. This is why they and the prosecutors share the
obligation to produce exculpatory evidence.'

49. A prosecutor might suffer disappointment or frustration from a loss. Career pros-
pects might diminish as a result of highly publicized losses. Victory might produce opposite
results. These losses and gains, however, are most speculative. Even if the prosecutor loses a
case in which the public, as a result of publicity, hoped for a conviction, the blame is likely
to fall on the court, the trial judge, the jury, the high burden of persuasion, or judicial
decisions recognizing certain constitutional or statutory rights on the part of a defendant.

50. See generally STANDARDS FOR CIMINAL Jus'cE 3-1.1(c), 3-3.9(a) (1982).
51. It is not clear how far prosecutors must go to become familiar with police ifies. See

Moore v. Illinois, 408 U.S. 786 (1972).
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B. Rules Constraining Government Action

A series of constitutional rules growing out of the fourth, fifth, and
sixth amendments restrains the way in which prosecutors gather evidence
and even how they present it in court.52 These rules are highly visible and
often controversial. They signify that there are limits on acceptable ways
of gathering and using evidence. These rules also recognize, implicitly
more than explicitly, that the legal system must control the desire to win
in criminal investigations and prosecutions and the desire to convict and
punish all persons believed by prosecutors to be guilty.

The existence of these rules does not mean that the prosecution is not
entitled to try to present a powerful case to convince the decisionmaker
to convict and to punish. These rules actually exist because the prosecu-
tion is entitled to do this. If there were no limitations, the incentive to
convict might produce behavior on the part of government officials that
would interfere too greatly with individual freedom.

As noted earlier, adversaries may want to win because they believe in
good faith that they are entitled to prevail if substantive principles are
properly applied, or they may want to win despite their belief that they
are not entitled to prevail and will only win if substantive principles are
improperly applied. It would be wonderful if the legal community could
know when litigants are proceeding in good faith and when their only
hope is that they might win as a result of mistake or impurity in the
process. Ascertaining motivations is probably impossible as long as liti-
gants can articulate a sufficient basis to avoid an early defeat as a matter
of law. In criminal cases, however, the system is designed to enhance the
likelihood that prosecutors will proceed only when they believe in good
faith that they are entitled to prevail and to prevail lawfully.

VI. PROTECTION OF CONFIDENTIALITY AND WORK PRODUCT

A. Attorney-Client Privilege

The attorney-client privilege might appear inconsistent with the asser-
tion that a person should be neither better nor worse off in the applica-
tion of substantive legal principles and with respect to the procedural
rules that govern behavior as a result of hiring counsel. No inconsistency
exists, however.

A conception of the attorney-client privilege is described elsewhere, ac-

52. The most common examples are: rules requiring warrants, see, e.g., Mincey v. Ari-
zona, 437 U.S. 385 (1978); rules requiring warnings to suspects undergoing custodial interro-
gation, see, e.g., Miranda v. Arizona, 384 U.S. 336 (1966); and rules preventing prosecutors
from calling defendants to testify and from commenting on their decision not to testify, see,
e.g., Griffin v. California, 380 U.S. 609 (1965).
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companied by an explanation of how its critics, who complain that it de-
prives tribunals of evidence, overstate their attack.5 Under this concep-
tion, the attorney-client privilege guarantees that lawyers and clients may
speak in confidence and thereby generate new communications between
themselves that need not be shared with others. The privilege protects
only the communications that are made in reliance upon it and that oth-
erwise might not have been made.

The purpose of the privilege is to protect the client's communications
to the lawyer, even though the lawyer's communications to the client also
might receive protection in the process." Whatever-the client communi-
cates to the lawyer is known to the client and could be utilized by the
client were he to represent himself. Recognition of the privilege enables
the client to avail himself of the lawyer's expertise without exposing him-
self to scrutiny by third parties just as the client would have done had he
proceeded without talking to anyone. Adversaries may depose the client
and ask questions in civil cases, and the attorney-client privilege will not
protect the client from disclosing facts to a greater extent than a client's
prior silence will protect him from disclosing them. In the criminal case,
the client cannot be deposed without his consent. The privilege against
self-incrimination forbids depositions of unconsenting defendants and
would apply regardless of whether the client were represented by counsel.

Thus, the attorney-client privilege does not violate the basic rules for
the lawyer-client relationship that are set forth above. This discussion
does not assert that the privilege is an unmitigated good or that it is a
prerequisite of an adversary system. The only assertion made here is that
the privilege is consistent with the basic rules previously identified.

B. Work Product

The work product doctrine, as illustrated by Federal Rule of Civil Pro-
cedure 26(b)(3)," also is consistent with these basic rules. That doctrine

53. See Saltzburg, Corporate and Related Attorney-Client Privilege Claims: A Sug-
gested Approach, 12 HoFsTRA L. RFv. 279, 282-85 (1984); Saltzburg, Communications Fall-
ing Within the Attorney-Client Privilege, 66 IowA L. REV. 811, 817-18 (1981).

54. See, e.g., In re Fischel, 557 F.2d 209 (9th Cir. 1977).
55. FED. R. Civ. P. 26(b)(3):

Subject to the provisions of subdivision (b)(4) of this rule, a party may obtain
discovery of documents and tangible things otherwise discoverable under subdivi-
sion (b)(1) of this rule and prepared in anticipation of litigation or for trial by or
for another party or by or for that other party's representative (including his at-
torney, consultant, insurer, or agent) only upon a showing that the party seeking
discovery has substantial need of the materials in the preparation of his case and
that he is unable without undue hardship to obtain the substantial equivalent of
the materials by other means. In ordering discovery of such materials when the
required showing has been made, the court shall protect against disclosure of the
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rests upon an assumption that adversaries will do more investigation,
gather more evidence, and be in a better position to make the adversary
process work if they have as an incentive a rule that gives them para-
mount control over the product they generate. Litigants proceeding pro
se or with the help of agents who are not lawyers can claim the benefit of
the doctrine; thus, no reason exists why litigants using lawyers should not
also claim it.

Whether a work product doctrine is desirable is a question outside the
scope of this analysis. Litigants probably would have a terrific incentive
to do their own work even if the legal system were to reject the work
product concept. That the doctrine does not now provide absolute protec-
tion for all of the work a litigant or his counsel produces supports this
theory.56 Despite the absence of absolute protection, lawyers continue to
investigate.

There are exceptions to the work product doctrine, 57 and the excep-
tions also are consistent with the approach advocated in this Article.
Nothing in an adversary system requires that adversaries be given every
possible incentive to investigate. Compulsory discovery by which one liti-
gant learns of information in the possession of an opponent actually may
enhance the operation of the adversary system. Compulsory discovery
may permit each side in a dispute to increase the facts in its possession
and thus strengthen the ability of each side to persuade the deci-
sionmaker that its claim should prevail.

C. Protection of Confidentiality, Generally

Codes governing lawyers' behavior usually require that lawyers protect
their clients' secrets. For example, rule 1.6 of the Model Rules of Profes-
sional Conduct" provides that, with certain exceptions, "a lawyer shall
not reveal information relating to representation of a client unless the
client consents after consultation, except for disclosures that are im-
pliedly authorized in order to carry out the representation. . .. "5 The
justification for a broad rule of confidentiality is straightforward: a cli-
ent who does not speak about matters may choose not to have a lawyer,
acting as her agent, speak about them. Unless the client authorizes dis-

mental impressions, conclusions, opinions, or legal theories of an attorney or other
representative of a party concerning the litigation.

Id.
56. See, e.g., id. Upon a certain showing, work product might have to be disclosed.

,57. See, e.g., FED. R. CraM. P. 26.2 (both prosecutor and defense counsel must share
statements of witnesses with adversaries).

58. MODEL RULEs OF PROFESSIONA CONDUCT Rule 1.6 (1983). The ABA approved this
rule in 1983.

59. Id.
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closure of matters that the client is not disclosing, the lawyer is not to
presume that the client's silence is a matter of indifference rather than
deliberate choice.

The pro se litigant and the litigant with counsel both retain control
over information that might be regarded as confidential. Thus, the law-
yer-client relationship does not give the client more secrecy than she
would have if she proceeded without counsel and controlled all informa-
tion herself.

VIl. LIMITATIONS ON PROTECTION OF CONFIDENTIALITY AND WORK

PRODUCT

Now that the basic relationship of lawyer and client has been identified
and familiar aspects of the relationship have been examined, it is time to
turn to the most controversial questions about the ways lawyers act on
behalf of clients. Under the approach taken in this Article answers to
these questions are clearer than they have been previously.

A. Client Perjury

One question, regarded as extremely difficult, is whether a lawyer may
call a client to testify knowing that he will perjure himself."s The diffi-

60. This question is so difficult that when the ABA approved the Second Approved
Draft of the STANDARDS FOR CRIMINAL JUSTICE in 1978, the rule relating to the defense law-
yer's reaction to client perjury was left open. Ultimately, the Second Approved Draft
adopted the position of the First Approved Draft, which is consistent with the approach
suggested in this Article.

This approach is not offered because it is consistent with the ABA Standards. The Stan-
dards recommend behavior that the Author of this Article believes to be approximately cor-
rect. In this Article, the Author has attempted to add details to explain exactly what the
lawyer is to tell a client bent upon perjury and to fit the approach into general rules gov-
erning the lawyer-client relationship. MODEL RuLws OF PROFESSiONAL CoNDucT Rule 3.3
comment, "Candor Toward the Tribunal," suggests that a lawyer must disclose perjury and
refuse to present false testimony, even in a criminal case, but it adds that the ethical obliga-
tions may have to bow to constitutional principles. The result is no guidance at all for the
criminal lawyer. Some principle is surely needed.

Many articles address the subject of client perjury and there is little agreement among the
authors concerning the appropriate treatment of the subject. See, e.g., Brazil, Unantici-
pated Client Perjury and the Collision of Rules of Ethics, Evidence, and Constitutional
Law, 44 Mo. L Ray. 601 (1979); Freedman, Professional Responsibility of the Criminal
Defense Lawyer: The Three Hardest Questions, 64 MIcH. L. Pav. 1469 (1966); Lawry, Ly-
ing, Confidentiality, and the Adversary System of Justice, 1977 UTAH L. REv. 653; Lefstein,
The Criminal Defendant Who Proposes Perjury: Rethinking the Defense Lawyer's Di-
lemma, 6 HovsTRA L Rav. 665 (1978); Polster, The Dilemma of the Perjurious Defen-
dant: Resolution, Not Avoidance, 28 CASE WasT. L. Rav. 3 (1977).

The Supreme Court has granted review in Nix v. Whiteside, 105 S. Ct. 2016 (1985), a
lower court decision granting habeas corpus relief to a defendant who did not testify after



MERCER LAW REVIEW

culty is understanding why the question is so hard to answer. There is an
answer that is both clear and correct: a lawyer may not do so.

The argument for permitting the lawyer to call the client knowing that
the client will lie proceeds as follows: Since the lawyer informs the client
of the privilege and the way it protects the client's confidences, the client
who reveals an intent to commit perjury does so in reliance on the privi-
lege. If the lawyer should inform the client, who has been totally forth-
coming in confessing his plan to lie, that the lawyer will not assist in the
planned deceit, then the client will feel betrayed and the lawyer will have
damaged the privilege."'

This argument is not persuasive. More importantly, the argument vio-
lates one of the principles of the lawyer-client relationship established
earlier in this Article. The reason the argument violates the principle will
become clear if some of the requests that clients might make of lawyers
other than a request for assistance in carrying out perjury are examined.

Suppose a client asks his lawyer to murder a witness who might be
especially damaging in a case.2 No one would suppose that the lawyer
should agree to do so out of loyalty to the client. The lawyer will refuse
and tell the client that the lawyer-client relationship does not authorize
either the lawyer or the client to commit a crime.

The disappointed client might make a less demanding request. Instead
of asking the lawyer to kill a person, the client might ask the lawyer to
destroy evidence. Once again the lawyer must refuse. Destruction of evi-
dence with the intent to deny its availability to a tribunal would be ob-
struction of justice. The lawyer would tell the client that their relation-
ship does not authorize either one to commit such an act.

At this point, the client might understand that the lawyer will not as-
sist in destructive behavior and the client might make an apparently dif-
ferent request. He might ask the lawyer to falsify a document or to create
a document or another piece of evidence. Rather than asking for destruc-
tion, the client might ask for imagination and creation by the lawyer. Un-
fortunately for the client and fortunately for the system, the lawyer again
is bound to refuse the request. Falsification or fabrication of evidence is
fraud, it is wrong, and it too is likely to be obstruction of justice.

his lawyer told him that he would testify against him if he committed perjury. Nix v. White-
side, 744 F.2d 1323 (8th Cir. 1984). As the discussion that follows will indicate, serious con-
frontation problems exist in any situation in which a lawyer takes the stand to testify
against a client in the same case in which the lawyer represents or has represented the
client. The Author of this Article recommends a different solution. That solution, however,
does not necessarily mean that lawyers may never testify against clients in proceedings fol-
lowing the termination of the lawyer-client relationship.

61. See M. FREEDMAN, supra note 3, at 31.
62. It makes no difference whether the case is civil or criminal.

[Vol. 37670



ADVERSARY SYSTEM

The client with no case may turn to the only request left, namely, for
the lawyer to allow the client to lie and to persuade the jury to believe the
lie. Once more, the lawyer must decline. Aiding and abetting perjury is
not something lawyers are authorized to do. That act is also a crime. It is
a violation of the procedural rules that govern fair practice in the Ameri-
can adversary system. Aiding and abetting perjury must not be done.

Suppose, however, that the client says the following: "Look here. If I
had not confided in you, you would not know that what I want to say is a
lie. You are making me worse off than I would be if I had never had a
lawyer. You told me things were confidential."

This is no devastating attack on the lawyer. The lawyer's response is
clear:

You are correct when you say that I only know that you want to lie
because you told me that you want to lie. You are also correct in saying
that I told you what was said in confidence would be kept confidential.
The American legal system presumes that people like you who want legal
help understand that lawyers can only act legally. You did not under-
stand that, but it is a fact. I would not kill for you, destroy evidence for
you, or create false evidence for you. I also will not help you lie. Now, I
shall move to withdraw from my representation, because you and I have
reached a point that I do not want to represent you and you probably
would want someone else. If I am not permitted to withdraw, however, I
want you to know several things. First, I cannot prevent you from taking
the stand in your own defense. You have that right. Second, I shall do
nothing to help you put forth your lies. I shall simply ask you to tell your
story. This is likely to look strange to the judge and jury, and they may
wonder about it. Your lies are not as likely to be believed as they would
be if I helped you. I shall not help, however, and I shall not argue to the
jury that your lies are the truth. Nor shall I reveal that you are lying, for
I cannot be a lawyer for you and a witness against you. I simply shall not
mention the lies at all. Third, you may ask to represent yourself. If you
proceed without me, you could lie as a witness, and as your own lawyer
you could ask the jury to believe you. I would not testify against you,
even though I would hate the lies. Since you could have tried to lie had
you never spoken to me, you can try in the same way if I am no longer
your lawyer.

Such a response keeps the rules regarding the lawyer-client relationship
intact. This is the only correct response. Some may be concerned that
clients who can lie without letting their lawyers know that they are lying
will still gain an advantage. This possibility is undeniable. The system
cannot catch all perjury. If it could without undue cost, it would.

Others may assert that the lawyer usurps the function of judge and jury
when he acts in the manner described above. Every lawyer must deter-
mine whether he believes in good faith that he may do certain things,
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however. Those who believe that a lawyer can never know with sufficient
certainty that a client intends to lie will persuade themselves that the
lawyers are not aiding and abetting perjury. It is not necessary, however,
for lawyers to pretend that they cannot identify obvious perjury, espe-
cially when clients seek help in fashioning lies. Society must hope that
lawyers will begin to realize that they owe no duty to their clients to com-
mit criminal acts on their behalf.

The lawyer who acts as suggested by this Article furthers the legitimate
goals of the adversary system and demonstrates convincingly that lawyers
owe no 'blind devotion' to their clients. This action by lawyers means the
client who wants to win may lose. The reason for this loss, however, is
that the client is not trying to win according to the procedural rules that
govern all parties; therefore, the client may be trying to win when he can-
not win properly. The client who loses because he should lose has no fair
complaint.

The solution that this Article advocates should produce acceptable re-
sults in both civil and criminal cases. It is consistent with the argument
that the adversary system seeks the same goals in both cases.

Obviously, the proposed lawyer behavior rejects any notion that a crim-
inal defendant has a right to counsel to assist her in committing a crime.
A superficial argument might be that because she has a right to counsel
and a right to present evidence on her own behalf, the client must have
the assistance of counsel in presenting her testimony even if it is per-
jured. The weakness of this argument is apparent if one reflects upon
requests by clients to have lawyers fabricate or alter documents. Presum-
ably the client's right to a defense includes the right to offer relevant
physical evidence. No one seriously believes that the right to counsel plus
the right to offer exhibits obliges counsel to alter evidence to aid a client's
case.

The approach described in this Article will not stop all perjury, nor will
it make a defense lawyer's life easy. Suppose the client takes the stand
and begins to perjure himself without forewarning counsel. What should
the lawyer do? The approach advocated by this Article suggests that the
lawyer should do everything possible to obtain a recess, then talk to the
client and seek to stop the perjury. If the client persists, the lawyer must
do what she would have done if the client had signaled the intention to
commit perjury before taking the stand. The goal of this Article is to let
counsel know that no obligation exists to assist the client in an attempt at
perjury, and that the system expects the lawyer to resist the temptation
to help the client win by violating the limitations that the system imposes
on the behavior of litigants.

There can never be a perfect, costless solution when a criminal defen-
dant endeavors to lie under oath. Society recognizes that if the lawyer
who resists the defendant's effort does withdraw, the client may pretend
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with a second lawyer that the perjured story is actually true in order to
obtain legal assistance in presenting that story to a judge or jury. This
event may happen, but one need not assume that the client's first lawyer
may not be called as a witness against him in a second proceeding if it
appears that the client is attempting to perpetrate the perjury that led
the first lawyer to withdraw. The client's communications with respect to
attempted perjury are not privileged, since they were made in furtherance
of what the client knew or should have known was a crime. Thus, a law-
yer called to testify about communications relating to an intent to com-
mit perjury might be permitted to do so.

The argument is frequently made that if the lawyer does withdraw, a
client, who has even modest intelligence as well as a desire to commit
perjury, will be less candid with subsequent counsel in order to enlist
counsel's unknowing assistance in making the perjury believable. This ar-
gument assumes, however, that clients have no difficulty in fooling their
lawyers, which is undoubtedly true in some, but not all, cases. Moreover,
the argument assumes that the withdrawing lawyer has no duty to reveal
to subsequent counsel the ethical problem giving rise to the withdrawal.
At the current time, no duty is readily apparent. If the legal system
adopted the approach described in this Article, however, no reason exists
for one lawyer to hide from another the ethical dilemma that led to the
withdrawal. The client's communications in furtherance of the perjury ef-
fort are not protected by the attorney-client privilege, because these com-
munications are in furtherance of a crime as well as in furtherance of
fraud on the court. Why should one lawyer not owe to another lawyer and
to the adversary system an obligation of candor with respect to an ethical
problem? What harm would be done, other than making it more difficult
for clients to lie?

Society should recognize the imperfections in any approach it takes and
should remind itself that the client who wishes to commit perjury takes
aim at the limitations on behavior that are essential to the proper work-
ing of the adversary system. When the client does so, a solution that
places the risks on the client is fair. Thus, society need not claim that the
attorney's request to withdraw might not be taken by the court as a sig-
nal that the client might have perjured himself, and society need not pre-
tend that a lawyer's failure to argue his client's testimony to the judge or
jury will go unnoticed. Perhaps society should admit that these are more
than slight possibilities and adopt the approach suggested anyway, since
the cause of the difficulty is the client's desire to lie and thereby to impair
the validity of the legal system.Of course, some lawyers, who believe that their adversaries always
cheat, are tempted to present perjury in 'self-defense.' If one were to ac-
cept this premise as valid, it would undermine virtually all of the limita-
tions currently imposed on lawyers and clients. If the client can lie in
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self-defense, surely destruction of evidence, falsification of documents,
and the other behavior that few lawyers would claim to be legitimate
must be as defensible as deliberately offering false testimony. The penul-
timate section of this Article suggests that courts must do more to assure
that those who cheat are punished and that courts must keep a record of
lawyers' cheating. If the suggestion is accepted, cheating might diminish.
Cheating must be punished severely, not justified by an argument that it
is acceptable because others may do it.

B. Concealing Evidence

It is apparent that lawyers become very nervous when clients ask them
to take possession of evidence that is sought by a grand jury, a court, or
some other tribunal. Reason for concern exists, since lawyers have no
right to conceal physical evidence in order to protect clients. The legal
system punishes lawyers who are caught." The problem is most impor-
tant in criminal cases, since the client who is suspected of criminal activ-
ity is likely to invoke the privilege against self-incrimination if asked to
state the location of physical evidence. If the client should tell the lawyer
the location of the evidence, then the communication will be privileged.
The client may believe that investigators would be loath to ask her lawyer
the location of evidence, both because the lawyer is likely to invoke the
attorney-client privilege on the client's behalf and because a lawyer who
answers could become a witness against his client, a possibility that might
open a legal can of worms.

More than a few lawyers feel that they are obligated to their clients to
conceal evidence. This feeling grows out of the desire to win. This feeling
cannot govern behavior, however, because it would tend to distort proper
application of the substantive law.

Some judicial decisions are sympathetic to lawyers who find themselves
in an uncomfortable position when the client brings forth evidence and
requests that it be withheld. One case indicates that the lawyer may hold
evidence and examine it as long as the evidence is subsequently given to
the government seeking it in a criminal case." The decision also prohibits
the prosecution from revealing the source of the evidence in order to pro-
tect the attorney-client privilege.6s Unfortunate results flow from this ap-
proach, because the attorney is permitted to break the chain of circum-
stances that might tie the evidence to a client. In other words, an
attorney who receives evidence and releases it to the government can

63. See, e.g., In re Ryder, 263 F. Supp. 360 (E.D. Va. 1967); Stewart, Legal Limbo, Wall
St. J., Feb. 27, 1985, at 1, col. 1.

64. State ex rel. Sowers v. Olwell, 64 Wash. 2d 828, 394 P.2d 681 (1964).
65. Id. at 834, 394 P.2d at 685.
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claim an immunity on behalf of the client to keep from any deci-
sionmaker the government's source of the evidence.

A client who has evidence that an adversary wants is in a difficult posi-
tion. If the client destroys the evidence, he might be guilty of obstruction
of justice, and if the destruction can be proven he might suffer an adverse
inference, or some other sanction, in the case in which the evidence is
lost. If the client hides the evidence, the same consequences might result
if the evidence is found or if the fact that the lawyer hid the evidence is
proven. If the client keeps the evidence, it might be found and used by an
adversary.

No good choice exists for the client and no good choice should exist.
The adversary system has no reason to make it easy for clients to destroy
evidence. Clients who want to win when they should lose are numerous.
The procedures of the system, however, are not established to help these
clients. No litigant without counsel has a way to remove with confidence a
connection between himself and evidence. No client with counsel should
be able to do so either."

C. Impeaching or Attacking the Honest Witness

In civil cases, a litigant may be asked to admit the truth of certain
facts.67 Unless the litigant actually disputes the facts, he must admit their
truth. Sanctions may be imposed for bad faith refusals to make admis-
sions." If a litigant honestly believes that a fact is not true but cannot
offer evidence to dispute it, summary judgments" or a directed verdict °

will avoid the need for a trial. Thus, it is frequently unnecessary for law-
yers in civil cases to face the question whether they should attack an hon-
est witness.

A criminal defendant has the protection of the privilege against self-
incrimination and need not admit anything. It is doubtful that a court
could direct a verdict against the defendant. The system permits a defen-
dant to put the government to its proof. The system also permits a jury
to acquit even the guilty defendant.

Suppose that the defendant tells the lawyer things about the case that
confirm the prosecution's theory. At trial, the prosecution calls witnesses
who testify to facts supporting that theory. Defense counsel has no reason
to doubt the truth of the facts. May she cross-examine the witnesses for

66. This point is discussed in Saltzburg, Communications Falling Within the Attorney-
Client Privilege, 66 IowA L. REv. 811, 828-35 (1981).

67. See, e.g., FED. R Civ. P. 36.
68. See, e.g., id. 37.
69. See, e.g., id. 56.
70. See, e.g., id. 50.
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the prosecution?
An affirmative answer with qualifications is correct here. A difference

exists between the defendant being guilty and the prosecution being able
to prove it. Suppose that the prosecution witnesses are lying, because
they too believe the defendant is guilty and regret the unwillingness to
testify of other people who could honestly provide damaging evidence
against the defendant. If the system as established gives each individual
the right to demand proof from the state, the individual accused should
be permitted to show a decisionmaker that the proof is inadequate, fraud-
ulent, or problematic.

At this point, the question of morality is usually raised again. Is it
moral for a lawyer to defend a truly guilty person and to attack the gov-
ernment's evidence? The answer must be given in two parts. First, if it is
moral for an individual to plead not guilty and demand proof, then it is
moral for him to demand proof with a lawyer. Second, regardless of
whether it is moral for the defendant to plead not guilty when he is
guilty, the American legal system plainly permits the defendant to do so.
It guarantees the defendant counsel in his defense. Under these circum-
stances, a lawyer who defends cannot be said to be acting without moral
foundation.

The judgment that the lawyer may attack the government's evidence
means that the lawyer may attack the evidence in good faith. The lawyer
may use a witness' inconsistent statements to show uncertainty. The law-
yer may use a witness' prior convictions to show bias or untrustworthiness
generally. The lawyer should not use her courtroom experience and the
nervousness of the witness, however, to make an honest witness appear
less than honest. She may not do so because this action no longer is good
faith testing of the witness. Moreover, if the client had proceeded without
counsel he probably would not be able to gain an unfair advantage over
another layperson appearing as a witness. There is no reason to make the
client better off with a lawyer.

Evidence rules give judges the authority to protect witnesses from har-
assment and undue embarrassment." Judges, however, cannot always
know the basis of questions and the motives of lawyers and their clients.
The lawyer is obliged not to take unfair advantage.7

Critics will urge that good faith is too nebulous a concept to be useful.
They may be correct, if they mean that good faith is likely to be difficult
to check and that lawyers may stretch it by telling themselves that they
are testing a witness when they are really doing more. This criticism does

71. See, e.g., FED. R. Evin. 611(a).
72. Thus, the Article concludes that STANDARDS FOR CRIMNAL JusTicE Standards 3-5.7

and 4-7.6 (First Approved Draft 1973), were absolutely correct. The Second Approved Draft
(1978) affords the lawyer unnecessary leeway to attack witnesses with no basis for doing so.
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not mean that an explicit recognition of the lawyer's obligation not to
take unfair advantage has no purpose. Any reminder that lawyers are not
permitted to do anything it takes to win serves a purpose. If this Article
affects the behavior of lawyers only slightly, the result might be an impor-
tant plus for the system.

D. Disclosing Client Crimes or Fraud

In one recent case," a law firm became suspicious that its corporate
client had perpetrated a series of fraudulent acts upon lending institu-
tions that involved millions of dollars. The firm itself had assisted the
corporation, but had done so innocently. Once the firm confronted its cli-
ent, it obtained an admission and a promise to reform. Trusting the cli-
ent, the firm continued to represent it. The corporate client committed
further fraudulent acts.7'4 The case raises nicely the issue whether a law-
yer has an obligation to reveal fraud or crime by a client.

The original version of the ABA Model Code required the lawyer to
reveal any fraud committed by the client in the course of the representa-
tion."5 In 1974, the ABA amended the Code to state that the lawyer shall
reveal the fraud "except when the information is protected as a privileged
communication."" A formal opinion interpreted 'privileged communica-
tion' to include confidential communications and secrets learned during
representation." The result was to remove any requirement that the law-
yer reveal fraud and effectively to bar him from doing so. The ABA
Model Rules require a lawyer to reveal fraud committed upon the court if
the lawyer discovers the fraud prior to the conclusion of a proceeding, but
bar revelation of fraud committed upon individuals.78

The provisions of the amended Model Code and the Model Rules are
hardly defensible. The rules cause laypersons to attack both the adver-
sary system and the legal profession. The legal community can devise bet-
ter rules.

In considering fraudulent or criminal activity (and the two may often

73. REPORT OF THE TRUsT'n CONCERNING FRAUD AND OTHER MISCONDUCT IN THE MAN-

AGEMENT OF THE AFFAIRS OF THE DEBTOR, In re O.P.M. Leasing Services, Inc., No. 81-B-
10533 (Bankr. S.D.N.Y. Apr. 25, 1983).

74. In re O.P.M. Leasing Services, Inc., No. 81-B-10533 (Bankr. S.D.N.Y. Apr. 25, 1983).
75. MODEL CODE OF PEOFSSIONAL RESPONsmnDLrry DR 7-102(B) (1971). Some states still

adhere to this rule.
76. MODEL CODE OF PROFESSIONAL RESPoNs urrv DR 7-102(B) (1979).
77. ABA Comm. on Professional Ethics and Grievances, Formal Op. 341 (1975).
78. See MODEL RuLEs or PROFESSIONAL CoNDUCT Rule 3.3(a)(4) (1983), which requires

the lawyer to correct material evidence if he knows of its falsity. The Code provides no
exception from the lawyer's duty to the client for correction of fraud upon any person, only
for correction of fraud on a tribunal.
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go together), it is important to distinguish situations in which the lawyer
learns about a client's activities that are entirely independent of the at-
torney-client relationship from situations in which the lawyer is impli-
cated in some way in the client's actions. In the first situation, whether a
client seeks legal advice concerning past acts that may have been fraudu-
lent, criminal, or both does not matter. The client may seek advice and
reveal the past acts in confidence. The lawyer may not reveal information
that the client has divulged. This situation is the classic example of the
attorney-client privilege." By affirming the privilege, the profession does
not make the client better off than he otherwise would have been. No one
is demonstrably worse off than if the client had not consulted the lawyer.

When the lawyer has been an unwitting participant in a criminal or
fraudulent scheme, the answer is different. The attorney-client privilege
does not apply to communications by the client in furtherance of what
she knew or should have known was criminal or fraudulent conduct.80
Most courts also have said that the work-product rule does not apply ei-
ther.," The presumption ought to be that if the client used the lawyer in
perpetrating the crime or fraud the client gives up any fair claim to law-
yer protection. Unless the client corrects the fraud, the lawyer should cor-
rect it. There is no social utility in permitting crimes and frauds to go
uncorrected. Had the lawyer understood that she was aiding a wrongful
scheme, she would not have been permitted to do so. There is no good
reason for the client to be protected when the discovery of the wrong
occurs after the wrong is committed rather than before.

An argument could be made that any rule of disclosure will discourage
clients from confessing to fraud or crime and, thus, deny lawyers opportu-
nities to convince clients to make amends. Like many aspects of the at-
torney-client relationship, this is an empirical question. The client who
volunteers to the lawyer concern about past conduct, however, is probably
the one most likely to take corrective action and least likely to resent the
lawyer's insistance upon that course of action. The client most likely to
resent the lawyer's insistance on corrective action is the one who hides
the wrongful acts from the lawyer and whose misdeeds are discovered by
chance. These clients might not welcome ethical lawyers who insist on
remedial measures. This insistance is likely to make the clients more con-
cerned about future fraud, however. Thus, it is submitted that the legal
system should compel lawyers to reveal crimes or fraud committed with
their help by clients when the clients will not reveal their actions.

Does this violate the rule that a client should not be worse off as a

79. One famous case is People v. Beige, 83 Misc. 2d 186, 372 N.Y.S.2d 798, aff'd, 50
A.D.2d 1088, 376 N.Y.S.2d 771 (1975).

80. See UNIF. R. EVID. 502(d)(1).
81. See, e.g., In re Grand Jury Proceedings, 604 F.2d 798, 803 (3d Cir. 1979).
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result of hiring counsel than the client would have been had counsel not
been retained? It does not. The proposed solution applies to situations in
which the client has involved the lawyer in the wrongdoing. Thus, the
client has benefited in the crime or fraud from having a lawyer's help. It
is possible that the client might have committed the crime or fraud with-
out the lawyer, but since the legal system can never know with certainty
how the client would have acted, the solution assumes that the decision to
use the lawyer was advertent and important. To the extent that the as-
sumption is overbroad, and it must be to some extent, the only harm is
that some clients bent on mischief will know that they should not use
lawyers as pawns in evil games.

A client's threats of future crime are often discussed together with dis-
covery of past crimes or fraud.82 The future crime exception, however,
raises somewhat different issues than have been discussed previously. The
ABA Model Code states that a lawyer "may" reveal a client's intent to
commit a crime and the information necessary to prevent it. 8

3 The newer
ABA Model Rules provide that a lawyer "may" reveal this intent and
information only if the intended crime is one resulting in death or sub-
stantial bodily harm."

This Article has made the point that a lawyer cannot assist the client in
the commission of unlawful acts. Thus, it is plain that any lawyer must
establish that he will not help the client commit a crime (or do other
prohibited acts). If a lawyer sincerely believes that his client is going to
commit a crime-any crime-then the legal system should not forbid the
lawyer to take action that might stop the crime. Both the client and any
victim will be better off in the long run if the lawyer speaks out. Since a
statement of an intention to commit a crime is not part of communica-
tions in aid of legal services that the attorney can render, a lawyer may
justifiably reveal the statement.

The difficulty, however, is that people may threaten to do things, espe-
cially when they are under the pressure that litigation can generate, with-
out ever really intending to carry out the threats. A requirement that law-
yers report every idle threat may unnecessarily interfere with lawyer-
client relations. The reason for the word 'may' in the professional rules
must be to signal that lawyers inevitably must use reasonable judgment
in deciding whether a client is making a genuine threat.

Although the word 'may' is permissive, no good reason exists for law-
yers to remain silent when they are convinced that their clients plan to
carry out criminal threats. Lawyers and all individuals ought to do their

82. See, e.g., Manson, Preserving the Client's Confidences-The Lawyer's Dilemma, 10
VA. B.A.J. No. 3, at 5 (Summer 1984).

83. MODEL CODE OF PROFESSIONAL REsPoNsriLrry DR 4-101(C) (1980).
84. MODEL RuLs OF PROFESSIONAL CONDUCt Rule 1.6(b) (1983).
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best to stop the acts. If society hopes that a restaurant owner, a bar-
tender, a barber, or any other individual would do something to stop fu-
ture crime, society should expect no less of lawyers. Communications re-
lating to future crimes are not privileged; therefore, the lawyer might
eventually have to reveal the communications. An earlier revelation ap-
pears more beneficial than a later one, as long as the lawyer believes the
threat is real. Of course, society might tolerate certain criminal acts, for
example, a friendly poker game, that reasonable people would not report.
If so, the lawyer also need not report the activity.

E. Settlement, Negotiation, and Business Dealings Generally

The principles previously set forth relate to the lawyer's role outside as
well as inside the courtroom.8s Lawyers may assist their clients in negoti-
ating, in planning business and financial matters, or in settling disputes
as long as they conform to the constraints placed on all persons in similar
settings. When a client entrusts a lawyer with responsibility for negotiat-
ing, settling, dealing, or planning on the client's behalf, the client may
well share with the lawyer business secrets, strategies, and 'insider infor-
mation' that might enable the lawyer to arrive at an arrangement maxi-
mizing the client's interest. The lawyer might know considerably more, as
a result of private consultation with the client, than anyone with whom
the lawyer will deal on the client's behalf about the client's true motives,
which might well differ from the client's apparent motives. What duty, if
any, does the lawyer have to parties other than the client? Judge Alvin
Rubin wrote that, "the lawyer must be at least as candid and honest as
his client would be required to be."6 This is consistent with the approach
suggested above, but this Article may differ from Judge Rubin when he
advocated that "[tihe lawyer may not accept a result that is unconsciona-
bly unfair to the other party."' 7 If this means that lawyers should not
assist clients in securing contracts or business arrangements that a court
would regard as unconscionable and unenforceable, then no difference in
opinion exists. Unlike clients who do not know the law, lawyers are re-
quired to know the law and lawyers have no reason to violate civil pro-
scriptions deliberately any more than they would commit fraud or crimi-
nal acts.

To the extent, however, that the suggestion might be made that the
lawyer must seek to discover and prevent his client from getting a better
result than he could get if the other side were as able as the client, the

85. But see Schwartz, The Professionalism and Accountability of Lawyers, 66 CALir. L.
REv. 669 (1978).

86. Rubin, A Causerie on Lawyers' Ethics in Negotiation, 35 LA. L. Rav. 577, 589 (1975).
87. Id. at 591.
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Author would disagree. It is all well and good to speak of the lawyer as
"adhering to an ethos that imposes standards higher than mere law ob-
servance."6 But, Judge Rubin does not clarify how the lawyer is able to
judge whether it is moral or immoral for a person (the client) to seek an
advantage and perhaps make others (those with whom the client deals)
better off as a result of superior resources (including preparation). If cli-
ents are free to make judgments about business matters and are permit-
ted-encouraged by the free market in many instances-to act in ways
that maximize their advantages, then it would be an odd system that
would make those who cannot learn the law (and who use lawyers) worse
off than those who can (and who act on their own). Thus, it is submitted
that the same rules which define the lawyer-client relationship inside the
courtroom should define the relationship outside the courtroom."9

VIII. PROPOSALS FOR REFORM

This Article has proposed a conception of the adversary system and of
the ways that lawyers may represent clients. This Article has noted that
there is no a priori designation of how much adversariness is optimal.
Several proposals for reform purport to improve upon the current adver-
sary process. These proposals warrant serious consideration.

A. The Full Disclosure Model

Former United States District Judge Marvin Frankel advanced one
proposal for reform that would require lawyers to report to adversaries
and to the court the existence of relevant evidence or witnesses that they
do not intend to use on behalf of their clients.90 Except when a privilege
required different action, this proposal also would require lawyers to re-
port any untrue statements by witnesses, including clients, and any omis-
sions of material facts.9s Finally, Frankel's proposal would compel lawyers
to question witnesses with "a purpose and design to elicit the whole
truth."'

88. Id. at 593.
89. If one takes this approach, questions about whether the lawyer can 'lie' during nego-

tiations are easily answered. In fact, some of those who have concerned themselves with
negotiation appear to have created artificial problems. See, e.g., C. CuWrs, IT's YoUR LAw 11
(1954). If a client were asked in negotiations to reveal the true amount below or above which
he would not settle, rarely would the client answer. There is no advantage in placing all
one's cards on the negotiation table. Thus, the lawyer need not answer such a question
either.

90. Frankel, The Search for Truth: An Umpireal View, 123 U. PA. L. REV. 1031, 1057
(1975).

91. Id. at 1057-58.
92. Id. at 1058.
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Overall, this proposal sounds attractive, but it cannot work. Before ex-
plaining why, the false statements problem must first be removed from
consideration. The legal system cannot permit lawyers to utilize false
statements for reasons previously stated in this Article. Thus, this part of
the proposal is in accord with the approach advocated in this Article. The
remainder of the proposal is severable, however, and contains several
problems.

The problems with the proposal are clearest with respect to its require-
ments concerning revelation of omitted facts and the examination of wit-
nesses. Outside the adversary context, for example, when securities or
pharmaceuticals are sold, people may be asked to make decisions on the
basis of information coming from a single source. Often good reasons exist
to require that a single source, such as a seller, must present as much
information as it can in the most neutral and complete way to a prospec-
tive purchaser.

The adversary system differs most dramatically from the sale of securi-
ties or pharmaceuticals in the opportunity of two sides to provide the
decisionmaker with facts and suggested interpretations of these facts. If
products were sold with the best arguments for and against a purchase
offered to the purchaser, the information provided to the purchaser might
be very different from that provided by a single source.

It is critical that in the adversary context the parties are arguing about
whether some facts are important and how important they might be. To
impose requirements that lawyers not omit facts is to make the adversary
system unworkable. Lawyers will emphasize the facts they deem to be
important and deemphasize unimportant facts. Lawyers must do so if
their theory of a case is to be clear and persuasive to a decisionmaker.
Both sides will do so. To impose an obligation like that suggested in the
Frankel reform proposal would really be to ask both sides to present their
case and the other side's case simultaneously. That request simply would
not work.

Slightly more workable would be the requirement that lawyers call to
the attention of the court and adversaries the witnesses and evidence that
are relevant, but which they do not intend to offer. The problem with the
proposal is that it almost appears to assume that lawyers who first come
across physical evidence or witnesses will manage to secure them so that
no one else can find them. This Article has already argued against law-
yers' concealing evidence. Certainly, the legal system cannot permit law-
yers to conceal witnesses. In civil cases, discovery affords opportunities
for one side to ask the other whether certain evidence exists or where
individuals can be found and to compel answers. In criminal cases, the
government must disclose exculpatory evidence, whether it is the identity
or location of an exculpatory witness or the nature of exculpatory physi-
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cal evidence.93 Thus, the defendant already receives the benefit of a rule
that does what the proposed rule would do. As for the government, it has
search and seizure power, authority to grant immunity to witnesses, and a
capacity to use investigative devices such as the grand jury; therefore, the
government usually finds what it needs. The only thing the government
cannot do is force a defendant unwilling to talk to answer questions about
evidence or witnesses; the privilege against self-incrimination stands in
the way.

It is difficult to see how the proposed requirement would improve the
process. If the only difficulty were that the requirement might be super-
fluous, society might adopt the requirement as a sign of America's devo-
tion to justice. A larger problem exists, however. A lawyer already has a
difficult task trying to marshal facts and theories to support one side of a
case. Requiring the lawyer to point out all of the evidence that might be
relevant to attacking her facts and theories or to supporting an adver-
sary's case is asking the lawyer to do more than most people are capable
of doing and is very likely to interfere with a lawyer's ability to prepare
the client's case successfully. Since most lawyers will not be certain why
an adversary is choosing a particular approach, they would have great
difficulty in ascertaining the evidence that is actually relevant to the ad-
versary. The burdens associated with the requirement are not worth the
limited benefits it would produce.

B. Expressions of Opinion

Another suggestion is that it should be unprofessional conduct for a
lawyer "to express, convey, or indicate to the factfinder by word, gesture,
or in any manner whatever his personal opinion or belief concerning any
of the facts in issue or the veracity of any testimony or other evidence.""
This is an elaboration on the traditional ban on explicit statements of
opinion by counsel. 9"

It is a more modest proposal for reform, but one that the legal system
should reject without hesitation. The adversary process permits each side
to present its best case and asks the decisionmaker to choose the stronger
case. The decisionmaker, whether judge or jury, will examine the case to
see whether it is plausible and convincing. By presenting witnesses and
evidence, each side effectively represents to the decisionmaker that 'this

93. See United States v. Agurs, 427 U.S 97 (1976), and cases cited therein.
94. Uviller, The Advocate, the Truth and Judicial Hackles: A Reaction to Judge

Frankel's Idea, 123 U. PA. L. Rgv. 1067, 1080-81 (1975).
95. See, e.g., MODEL CODE OF PROFESSIONAL RESPONsmILrrY DR 7-106(c)(4) (1980);

MODEL RULES OF PROFESSIONAL CoNDuCr Rule 3.4(e) (1983); United States v. Young, 105 S.
Ct. 1038 (1985).
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is my case and I ask you to believe it.' If at any point the decisionmaker
reaches the conclusion that the party offering the evidence does not sup-
port it, that party will lose-not as a matter of law, but because no deci-
sionmaker is likely to believe facts and theories once it concludes that the
party who presents them does not stand behind them. Thus, lawyers and
their clients must by every move they make signify that they stand be-
hind all evidence they offer. This is not to say that lawyers should express
personal opinions, for they may not. The reason that they may not ex-
press personal opinions is that the decisionmaker may not decide the case
on the basis of the lawyers' opinions or on the number of times lawyers
assert opinions. The modest proposal for reform flies in the face of a trial
necessity, which is that every lawyer, by every word, gesture, and manner,
should indicate that he unhesitatingly presents his evidence and asks that
the trier of fact believe it. Any lawyer who does less threatens to under-
mine his client's case by causing the jury to doubt his commitment to the
evidence. Any lawyer who complies with necessity takes no unfair advan-
tage; thus, both sides of the dispute end up equal."

C. Restrictions on Contacting Witnesses

A third reform proposal would restrict lawyers from contacting inde-
pendent witnesses, that is, those who are not family members or in an
employment or other relationship with a party, at a time when an adver-
sary is not given an opportunity to be present.Y This proposal addresses

96. The same proposal for reform also suggests that it should be unprofessional conduct
for a lawyer to "counsel or countenance testimony by a witness in his favor, which although
true in part stated, omits matters which if stated might reasonably alter the meaning or
significance of the testimony." Uviller, The Advocate, the Truth and Judicial Hackles: A
Reaction to Judge Frankel's Idea, 123 U. PA. L. Rav. 1067, 1081 (1975). The meaning of the
proposed rule is uncertain. If it means that a lawyer should not be able to have a witness
phrase something a certain way in order to suggest to the decisionmaker something that is
untrue, then the rule is unnecessary. For a lawyer to do so would be to indulge in fraud. It
may not amount to subornation of perjury, but the fraudulent nature of the effort is
inescapable.

The difficulty with the proposal is that it fails to make clear whether 'meaning' signifies
what the witness intended to communicate or what relationship the witness' testimony has
to the case, and it does not explain what effect the word 'significance' is to have. If, for
instance, a criminal defendant removes the 'sting' from government impeachment by re-
vealing on direct examination that he has previously been convicted of smuggling, but does
not state that he also has been convicted of murder and armed robbery because the trial
judge ruled that the government could not use these convictions, would the proposed rule be
violated? Arguably, the defendant is suggesting that his record is cleaner than it really is.
Yet, the rules of evidence may bar the use of additional convictions. The Author finds noth-
ing wrong with the defendant's acting as has been indicated.

97. See Landsman, Reforming Adversary Procedure: A Proposal Concerning the Psy-
chology of Memory and the Testimony of Disinterested Witnesses, 45 U. Prrr. L. REv. 547
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two different problems. One problem is the danger that lawyers will seek
to create false testimony. The other problem is that by their questions
and interviews lawyers might, consciously or unconsciously, affect the
subsequent testimony of witnesses.

Lawyers who would suborn perjury would probably violate any rule
regulating ex parte contacts with witnesses. Thus, it is doubtful the pro-
posal will have much impact upon lawyers who are willing to commit
criminal acts in representing a client.

It is possible, however, that the proposal would reduce suggestiveness
that might distort testimony.9 If this proposal did not generate excess
costs, it would probably be successful. The proposed reform would gener-
ate costs, however, and they might be substantial.

First, it is unrealistic early in an investigation, whether it is with an eye
to civil or criminal litigation, to expect that the person conducting the
investigation will know who the ultimate parties will be, or even if there
will be litigation. A certain amount of investigation would seem to be es-
sential prior to the inception of litigation and to be desirable if the sys-
tem is to spare courts the burden of handling meritless cases and litigants
the burden of defending cases that should not be brought.

Second, the proposal assumes that witnesses will freely talk with law-
yers and that they will do so as readily when two opposing lawyers (or a
group) are present asking questions. In fact, many witnesses do not want
to become involved in litigation. In some situations these witnesses may
finally decide to cooperate after counsel convinces them that they should.
These witnesses might be less forthcoming when confronted by adversary
lawyers at the first meeting.

Third, it might appear that lawyers could depose an uncooperative wit-
ness so that any reluctance on the part of the witness will be unimpor-
tant. Unless the witness has provided information before the deposition,
however, the lawyers might not know what questions to ask. Moreover,
the lawyers might compel the witness to answer, but reluctant answers
might not be complete.

Fourth, how is one to be certain that a witness is actually independent?
In the presence of adversary lawyers, a witness might be reluctant to ad-
mit a preference for one or the other. The witness might be more candid
in a one-on-one setting.

Fifth, the proposal assumes that it is bad for lawyers and clients to

(1984). The proposal assumes that it would be unrealistic to expect to control the interac-
tion of those who already are in a special relationship and who may be expected to be biased
for one side or the other.

98. See Loftus, Reconstructing Memory: The Incredible Eyewitness, PSYCHOLOGY To-
DAY, Dec. 1974, at 116; Loftus & Zanni, Eyewitness Testimony: The Influence of the
Wording of a Question, 5 BuLL. OF PSYCHONOMIC Soc'y 86 (1975).
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prepare the witness to testify at trial. This is not so clear. It is not neces-
sarily true that both sides in a case suffer equally from a poor perform-
ance by a witness. A party who needs to rely on a witness to win may
have good reason to want the witness to appear as sharp as possible while
testifying. An adverse party would be content to have the witness appear
with as little prior preparation as possible.

Finally, the irony of the proposal is that the 'interested witnesses' who
can be prepared prior to trial may appear to be more persuasive than the
independent witnesses. Of course, a jury may discount interested testi-
mony for bias. Preparation, however, might outweigh the discount.

The costs appear to be too high to justify the proposal. As an alterna-
tive, it is submitted that consideration of a rule requiring lawyers to dis-
close all prior statements of any witness to an adversary at a designated
time prior to the trial would be more effective. This would expand upon
Federal Rule of Criminal Procedure 26.2. 9 This rule would enable parties
to attempt to talk with witnesses before the time they are 'prepared' for
their testimony. The rule might make late depositions available for wit-
nesses who will not talk with one party's lawyer.100 In criminal cases, this
rule might mean that the government would have to disclose names of
witnesses, something that is not now required in many courts, although
the system could provide an exception to the rule when required to pro-
tect the safety of witnesses."' Although the rule could not compel the
defendant to talk with or be deposed by the government prior to a crimi-
nal trial, the rule probably could compel other defense witnesses to do so.
Of course, parties might endeavor to prepare witnesses for pretrial inter-
views or depositions like they prepare them for trial. This preparation
would be burdensome, however, and witnesses may be reluctant to invest
their time in preparing for a discovery session if they must prepare again
for trial.

IX. THE BEST REFORM OF ALL

This Article has explained and argued for the adversary system and for
legitimate, enthusiastic representation of clients by lawyers. This Article
has also discussed the problems with proposals to reform the adversary
system. Does this mean that the current American adversary system
works as well as it should? The answer is 'no.'

99. FaD. R. CuM. P. 26.2 (rule requires disclosure after witnesses testify in criminal
cases).

100. The disadvantage of depositions is their cost. The cost and burden associated with
them, however, might actually produce cooperation by witnesses who would prefer to talk
with counsel rather than to be formally deposed.

101. See S. SALTZBURG, AumucAN CmMNAiL PRocEDuRE 715-19 (2d ed. 1984).
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The greatest problem facing the adversary system is that lawyers and
their clients may want to win so badly that they will violate the rules that
govern their conduct in litigation or other tasks. The desire to win has
led, and surely will lead, some individuals to risk criminal penalties, dis-
barment, and disgrace to prevail in a dispute or venture.

It has been noted that the current state of understanding concerning
permissible and impermissible behavior exacerbates the desire to win by
failing to articulate clearly the line between the permissible and the im-
permissible. The more blurred the line, the easier it is for competitive
lawyers and their clients to convince themselves that they are on the right
side even when they are not. Thus, the legal system must be clearer in its
statement of the principles that govern the conduct of lawyers on behalf
of clients. The goal of this Article is to provide clarity.

Clarity alone is necessary but insufficient to control behavior. The de-
sire to win by itself may be too strong for some lawyers to offer much
resistance. The most dangerous possibility is that lawyers will convince
themselves that their opponents are willing to violate the rules in order to
prevail and, therefore, that self-defense requires them to violate the rules
also.

The punishment for ethical violations must be increased and courts
must be more willing to assert themselves when violations are brought to
their attention. Currently, many courts discover ethical violations but
provide no remedy for them. Other courts recognize the violations and
provide some remedy along with a few nasty words about the lawyer's
actions, but these courts decline to impose any sanction upon the lawyer
personally. Finally, some courts blink at even the most serious violations.

A. Finding a Violation, But Providing No Remedy

Consider the recent decision, for instance, of the Supreme Court of the
United States in United States v. Young.102 The district court convicted
defendant of mail fraud and false statement offenses in a prosecution that
charged him with procuring fuel oil and selling it under the false certifica-
tion that it was crude oil. During summation, defense counsel argued that
no one in the courtroom believed defendant was guilty.103 The prosecutor
responded by arguing his belief in defendant's guilt and offered several
other personal comments.104 The court of appeals reversed the conviction
on the ground that the prosecutor's statements constituted misconduct
and were sufficiently egregious to constitute plain error.105 The vote by

102. 105 S. Ct. 1038 (1985).
103. Id. at 1041. The prosecutor did not object. d.
104. Id. at 1041-42. Defense counsel did not object. Id. at 1042.
105. United States v. Young, 736 F.2d 565, 570 (10th Cir. 1983). See Fav. R. CiaM. P.
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the panel was 2-1, although the dissenting judge did not author an
opinion.'"e

The Supreme Court reversed. Chief Justice Burger wrote the opinion of
the Court and commented as follows:

The kind of advocacy shown by this record has no place in the admin-
istration of justice and should neither be permitted nor rewarded; a trial
judge should deal promptly with any breach by either counsel.

The situation brought before the Court of Appeals was but one exam-
ple of an all too common occurrence in criminal trials--the defense coun-
sel argues improperly, provoking the prosecutor to respond in kind, and
the trial judge takes no corrective action.107

The Court discouraged responses by prosecutors that are invited by
comments by defense counsel. It decided, however, that the prosecutor's
comments did not amount to plain error because the comments were not
so serious to have resulted in a miscarriage of justice.'" The Chief Justice
observed the dangers inherent in the prosecutor's remarks:

The prosecutor's vouching for the credibility of witnesses and expressing
his personal opinion concerning the guilt of the accused pose two dan-
gers: such comments can convey the impression that evidence not
presented to the jury, but known to the prosecutor, supports the charges
against the defendant and can thus jeopardize the defendant's right to be
tried solely on the basis of the evidence presented to the jury; and the
prosecutor's opinion carries with it the imprimatur of the Government
and may induce the jury to trust the Government's judgment rather than
its own view of the evidence.'"

Justice Brennan, joined by Justices Marshall and Blackmun, dissented
in part."10 He argued that the prosecutor should have objected, not re-
sponded, to defense counsel's argument. Moreover, he urged that when
the Court grants, as it rarely does, review to give "plenary consideration
to cases involving standards of prosecutorial conduct," it is important for
the Court "to set forth with clarity the standards by which federal prose-
cutors must guide their trial conduct." '' Justice Brennan argued that the
prosecution has a special standard to meet and that to permit an escape
because of invited error is to make "a trial something like a schoolyard

52(b).
106. United States v. Young, 736 F.2d 565 (10th Cir. 1983).
107. 105 S. Ct. at 1043-44.
108. Id. at 1047.
109. Id. at 1048 (citations omitted).
110. Id. at 1049 (Brennan, J., dissenting & concurring in part).
111. Id. at 1050.
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brawl between two children."' 1 2 Finally, he criticized the majority for de-
ciding that the prosecutor's errors did not prejudice defendant rather
than remanding for consideration of the prejudice issue by the court of
appeals.113

Justice Stevens also dissented." 4 He noted that every member of the
Court found that the prosecutor had erred in closing argument and had
crossed the line into unethical practice.? In light of the court of appeals'
apparent finding that the unethical practice and clear error were harmful,
Justice Stevens would have affirmed. 6

The end result is that no remedy at all existed for the ethical violation.
Why was the trial judge silent? Why did the court of appeals think that
reversing the convictions was a sufficient sanction against unethical con-
duct? Finally, why did no Justice on the Supreme Court think it suffi-
ciently important to urge that the court refer the prosecutor and defense
counsel (especially the former) to the appropriate bar association for con-
sideration of disciplinary action? Is it inconceivable that no federal judge
at some stage of the process would consider imposing some sanction on
the lawyers for their behavior? The court of appeals and the Supreme
Court found error, unethical conduct, and a substantial threat to a fair
trial. Yet, both courts considered reversal of the convictions as the sole
remedy.

It is submitted that in every instance in which unethical conduct is
found-whether it is discovered at trial, on appeal, or even on habeas
corpus-the legal system should oblige the court that finds the unethical
conduct to refer the matter to the appropriate bar and should require the
court in which the violation occurred to indicate on the record that it has
on its own considered sanctions against offending counsel. This is not to
suggest that courts should impose a serious penalty for the smallest viola-
tion, but it is to suggest that the bar should know about and keep a rec-
ord of every violation and that courts should not put the entire burden on
the bar.1 1

7

112. Id. at 1052 n.4.

113. Id. at 1056.

114. Id. at 1057 (Stevens, J., dissenting).

115. Id.

116. Id. at 1058.

117. One wonders whether the trial lawyers in Young were members of the Supreme
Court's bar and whether any member of the Court thought about whether some suspension
or reprimand by the Supreme Court of the United States was appropriate. Although the
proposal made here would require the district court to consider sanctions, it would not pre-
vent the court of appeals or the Supreme Court from also doing so.
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B. The Typical Remedy: Reverse the Judgment

Slightly more satisfying, but only slightly, is the approach of the
United States Court of Appeals for the Third Circuit in United States v.
Oxman."1s The lower court convicted two defendants for mail fraud and
conspiracy, but the court of appeals reversed one defendant's convictions
because of the government's "deliberate nondisclosure of evidence.""

Prior to trial, this defendant specifically requested disclosure of all
agreements between the government and its witnesses, including agree-
ments regarding immunity. Although the government complied concern-
ing some witnesses, it withheld evidence of an immunity grant to one wit-
ness.2 0 The court of appeals described the prosecutor's actions without
pulling punches:

The prosecutor, despite a specific request, withheld the Wille [the wit-
ness] immunity agreement, well knowing that if the defendants should
learn of it, he still could argue with the benefit of hindsight that it was
insufficiently material. At oral argument the prosecutor conceded that
before trial he simply satisfied himself that the evidence probably would
not prove to be material."'

Ultimately, the court reversed the conviction because of the prosecu-
tor's breach of his duty to disclose, but not before it analyzed at length
the government's claim that the nondisclosure was not material and that,
even if it was material, it was harmless error. Amazingly, one judge dis-
sented and accused the majority of being too quick to penalize the gov-

118. 740 F.2d 1298 (3d Cir. 1984). Oxman represents a flagrant abuse of process by the
prosecutor, and the court explicitly recognizes that prosecutors may deliberately withhold
evidence in the hope that the damage done to the defense, if the concealment is discovered,
will be insufficient to warrant reversal. Despite its recognition of the incentive for prosecu-
tors to 'cheat,' the court does nothing to the prosecutor other than reverse the conviction.
This penalty is not enough.

The Third Circuit is not alone in its willingness to condemn behavior but to focus on the
judgment exclusively rather than to look also to the lawyers responsible for misconduct. See,
e.g., United States v. Hernandez, 750 F.2d 1256 (5th Cir. 1985). The court reversed defen-
dant's convictions for possession and distribution of cocaine because the prosecutor elicited
testimony from an agent concerning the information that brought defendant to his atten-
tion, ostensibly to show the agent's state of mind, which was irrelevant. The prosecutor then
argued that the testimony proved that defendant was a known cocaine trafficker, which was
hearsay and impermissible character evidence. The opinion observes that the court had "re-
peatedly warned prosecutors that it is their duty to refrain from adducing inadmissible evi-
dence and to abstain from exaggeration in closing argument." Id. at 1259 (footnote omitted).
Yet, the exclusive remedy is reversal, not an inquiry into possible sanctions against the
prosecutor.

119. 740 F.2d at 1300.
120. Id. at 1301-02.
121. Id. at 1311.
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ernment.2 2 She argued that "[w]e cannot use our displeasure with the
prosecution as the only basis for awarding a new trial.1 2 3

The problem the court of appeals faced was a result of the Supreme
Court's decision in United States v. Agurs.'24 The Court in that case de-
clined to require prosecutors to disclose any information that might con-
ceivably affect a jury's determination in a case. It also stated, however,
that where a defendant makes a specific request for evidence that might
be exculpatory the failure to respond "is seldom, if ever, excusable.' 2

5

The Court went on to hold, however, that reversal of a conviction is not
required unless the defendant can show that the evidence withheld is suf-
ficient to create a reasonable doubt about guilt.12

Oxman is the rare case in which defendant met the burden, and defen-
dant won by a single vote. In most cases prosecutors can flout their ethi-
cal and constitutional duty and rely on the defendant's inability to make
an adequate showing to warrant reversal. Perhaps the Supreme Court was
correct in seeking to avoid placing retrial burdens on an overburdened
justice system because of mistakes that are not too great. Is there any
reason, however, why courts should not punish a prosecutor who violates
his duty? Do prosecutors have a real incentive to comply with the ethical
and constitutional rules of disclosure when courts do nothing to the viola-
tors, even when they find egregious conduct?

The problem of attorney misconduct is not confined to criminal
cases.1 2 7 In Harre v. A.H. Robins Co.,'12 the court of appeals found that a
new trial was required in an action by a married couple who sued a phar-
maceutical company alleging that the wife became sterile as a result of
using the company's intrauterine device. The court reversed based on its
finding that an expert witness gave false testimony and that counsel exac-
erbated the effects of the falsity in argument to the jury.1" The court
specifically stated that it was "deeply disturbed by the fact that a mate-
rial expert witness, with complicity of counsel, would falsely testify on the
ultimate issue of causation."180 The court, however, did not say that it
would impose a disciplinary sanction. Rather, it reversed the district

122. Id. at 1319 (Sloviter, J., dissenting).
123. Id. at 1322.
124. 427 U.S. 97 (1976).
125. Id. at 106.
126. Id. at 112-13.
127. See Burke, "The Truth in Lawyering:" An Essay on Lying and Deceit in the

Practice of Law, 38 ARK. L REv. 1, 2-3 (1984) (citing Schuchman, The Question of Lawyers'
Deceit, 53 CONN. B.J. 101 (1979)) ("[i]n almost every aspect of our professional practice we
have come to accept, in fact to expect, a certain amount of lying and deception").

128. 750 F.2d 1501 (11th Cir. 1985).
129. Id. at 1504.
130. Id. at 1505.
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court's denial of a new trial, thus, burdening the plaintiffs and the system
with yet another retrial.1 3 1

If attorney misconduct is difficult to prove, then when serious miscon-
duct comes to the fore courts should punish it. Courts also should record
all misconduct, serious or not. Otherwise, lawyers caring too much about
winning and too little about the rules that govern their behavior may too
readily cross the line into unethical behavior.

C. Ignoring Misconduct Entirely

This analysis of responses to misconduct ends with a story of one of the
Author's cases. This will prove that even when lawyers lose they do not
give up. The case described is one that the client lost. The Author will
make no secret that he believes that he and his client should have won
this habeas corpus case. More importantly, this case, together with the
other cases described in this section, should demonstrate that not all law-
yers in an adversary system are adequate or ethical. In fact, the casual
attitude toward attorney misconduct that is discovered is cause for con-
cern. The case described below demonstrates why.

The name of the case is Buckner v. Garraghty.133 A Virginia state court
convicted Ronald Buckner on a three-count indictment charging him with
statutory burglary, robbery, and the use of a firearm while committing a
robbery.13 3 The prosecution alleged that another person, Phillip Mays,
and Buckner broke into the house of an elderly man at night. A woman
who lived in the same house called the police. They arrived at the scene
in time to arrest Mays. Mays was tried and convicted but would not tes-
tify in Buckner's case. Neither the elderly man nor the woman could
identify the second man who was with Mays. A police officer who had
briefly grappled in the dark with the second man and who had chased
him for several blocks said on the night of the crime that the suspect
"looked like one of the Buckner brothers."'34 Although the officer had
previously arrested Ronald Buckner, he sought no warrant based upon his
observation.

A day or two after the crime, police arrested the two women who had
driven Mays and the second man to the crime scene. One woman, Patricia
Rousseau, gave damaging testimony against Buckner. She swore that
Mays, Buckner, Brenda (the other woman), and she were together before

131. Id.
132. No. 83-6318 (4th Cir. Oct. 4, 1984) (unreported).
133. Id. at 2. His conviction on the firearm count was later set aside on double jeopardy

grounds and the court sentenced him to consecutive 20- and 5-year prison terms on the
other charges.

134. Id. at 6. Buckner had five brothers.
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the crime and that they went together to the crime scene at some time
between midnight and 1:00 a.m. (the early morning hours of the 16th of
October). Buckner and Mays, she said, went into the house while she and
Brenda waited in the car. When the police came, they arrested Mays and
Buckner escaped. She further testified that after the police apprehended
Mays they approached her car as it sat near the victimized premises and
warned the women that an armed man was loose in the neighborhood.
Rousseau concluded her story by stating that she and Brenda met Buck-
ner at a rooming house called Lavinia's, that Buckner told them he had
jumped from a window in the house, and that she went to her room for
the night after speaking with Buckner.'"

Buckner told a quite different story. He testified that he had been with
Rousseau and the others early in the evening before the crime was com-
mitted, but that he had parted company with the others at approximately
11:20 p.m. He testified that he had gone to his mother's house and found
that she was out, so he went to Lavinia's and paid for a room for the
night. Afterwards, he went to the home of a friend, Vanessa Thompson,
where he stayed until 3:00 a.m. When he returned to Lavinia's, he learned
from Rousseau that the police had arrested Mays. Rousseau then slept in
Buckner's room. Vanessa Thompson testified in support of Buckner and
agreed that he had been at her home at the time of the crime. Both Buck-
ner and his sister testified that of the five Buckner brothers, two fit a
description given by the officer who had struggled with the fleeing suspect
more than Buckner did."s

This sounds like a typical case, doesn't it? It is the classic question of
who is telling the truth. The jury believed the government's witnesses. So
what? That is exactly what the Author thought when a federal district
judge appointed him to represent Buckner in a habeas corpus attack on
his convictions. The Author discovered facts, however, that made the case
unforgettable for him. 37

When Buckner met his appointed defense lawyer for the first time, he
told the lawyer the s.ame story that he told at trial. He said that he
thought Vanessa Thompson could corroborate him, that the owners of
Lavinia's, whose names he did not know, might be able to support his
facts, and that the taxi driver who drove him from his mother's house to
Lavinia's was named John Jones. During the first meeting, Buckner told
the lawyer that Lavinia's was in the 1700 block of Loudon or Gilmer (as it
actually was). Defense counsel never attempted to contact the owners to

135. Id. at 7.
136. Id. at 7-8. Moreover, the testimony revealed that the police had arrested Rousseau

in front of Buckner's house and the police made no effort to arrest Buckner until after
Rousseau had given information about him.

137. These facts were explored at a hearing on the habeas corpus petition.
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see what, if anything, they knew. He claimed that Buckner had never
given him a phone number or exact address, On the day of trial, the state
trial judge asked Buckner whether his witnesses were present and Buck-
ner indicated that the owners of Lavinia's should be present, especially
the woman owner.'" An officer went to the rooming house (with no ap-
parent difficulty) and found that the woman was sick and the man was
not at home. Defense counsel testified during the habeas corpus hearing
that he had spoken to Rousseau prior to trial and understood that she
and Buckner would tell divergent stories. One of them had to be lying.
Despite knowing this and conceding that he seemed to remember that
Buckner told him that Lavinia's may have kept some kind of registration
records, he decided to proceed without the owners of Lavinia's. He stated
to the state trial judge that he doubted that elderly people would remem-
ber anything.

At the habeas corpus hearing, the woman who had not testified for
Buckner at his trial took the stand and quickly proved that defense coun-
sel dismissed the helpfulness of elderly witnesses too quickly. She pro-
duced registration cards that guests at Lavinia's filled out when register-
ing. Two of them were signed by Ronald Buckner and were dated the
15th and 16th of October. 13 Moreover, she stated that she usually filled
the seven rooms at the house before morning hours and that registrants
had to pay in advance. This fact supported Buckner's version of events
concerning his desire to go to Lavinia's to pay for the room. The cards
showed that Buckner had registered. The woman also testified that no
young girl ever stayed alone in a room that she rented, thus casting doubt
on Rousseau's story that she had gone to her own room after speaking
with Buckner. The woman could find no registration cards for Mays or
any other young person at the relevant times. Thus, no evidence existed
showing that Rousseau had a room or that anyone other than Buckner
had provided her with one, as he claimed and Rousseau denied.

The court of appeals found that the woman's testimony might have as-
sisted the defense by supporting Buckner's version of the facts and also
by casting doubt on Rousseau's credibility. But it concluded that it would
not have helped to any 'result-changing' degree.1 40 The court never stated
whether counsel should have agreed to go forward at trial without the
woman's testimony in the face of defendant's request that she be present.
Rather, it decided that even if counsel should have acted differently,
Buckner could obtain no relief. This might resemble a case of breach of a

138. The owners were husband and wife.
139. The name Buckner signed was different from his own, but the signature was his. In

response to a question from the court, Buckner explained that he used a different name
when he stayed at the rooming house with a female companion.

140. No. 83-6318, slip op. at 11.
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lawyer's duty to investigate properly. That is how the Author views the
case. As a result of the way the court of appeals decided the case, no one
can be certain of the court's view.

Another part of the case causes concern equal to that caused by the
court's failure to decide whether the lawyer did what he should have for
Buckner. The court observed that the defense lawyer did call the taxi
driver whom he had interviewed. Although the crime took place at ap-
proximately 1:00 a.m. on October 16th, the taxi driver's records showed
that he had picked up Buckner, as Buckner claimed, at approximately
11:00 p.m. The records were dated October 16th, however, not October
15th. As it turns out, the taxi driver began his night shift on the 15th and
ended it on the 16th. Buckner believed that the driver was confused
about the relationship of date and time, that is, he dated his records
when he finished a shift so that any passenger that he picked up at 11:00
p.m. on the 15th would appear on records dated the 16th. If this is what
the taxi driver's records showed, they supported Buckner. If, however, the
records actually referred to the night of the 16th, they were irrelevant.

The trial record showed that counsel offered the testimony of the taxi
driver without attempting to clarify the dates. The prosecutor argued to
the jury that the records seemed to be for the wrong date. When asked
about his strategy at the habeas corpus hearing, defense counsel ex-
plained that Buckner insisted that his recollection was accurate and the
trip was on the 15th. Defense counsel indicated that he concluded that
Buckner was trying to create a false alibi with the cab driver. In response
to a question concerning whether there might have been some confusion
about the date, defense counsel explained,

It's interesting to me for you to say that there was some confusion
about when this happened because that was as much as I was playing for
at the trial, is that the jury at the most would be confused because if
they hadn't been confused his whole story, his whole alibi, would have
been disgarded [sic]. "

Apparently defendant believed that the trip took place on the 15th.
Although the records were dated the 16th, an explanation existed for the
confusion. Defense counsel assumed that the trip took place twenty-four
hours after the crime and nevertheless allowed the cab driver to testify in
the hope of confusing the jury. The prosecutor pointed out to the jury
that defense counsel put on a witness to testify about a different date
without explanation. The jury convicted.

In the Author's view, the lawyer failed to talk to the most important

141. Transcript of Evidentiary Hearing, Buckner v. Garraghty, Civ. No. 82-50-R at 41
(W.D. Va. Aug. 4, 1982).
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corroborative witnesses and may have failed to examine all of the circum-
stances of the taxi records. Perhaps this is judging his performance too
harshly, but even so, it is clear that in his own mind the lawyer decided to
put on evidence that he believed was irrelevant in an effort to confuse the
jury. The attempt backfired because the prosecutor pointed out to the
jury the obvious problem with the driver's testimony. Even if the prose-
cutor had not seen the inconsistency, however, the lawyer still attempted
to deceive the court, to offer deliberately evidence that was irrelevant,
and to try to confuse the decisionmaker. Amazingly, neither the district
court nor the court of appeals seemed concerned about this. Maybe they
felt the problem was the state court's, not theirs. Of course, the state
court saw what happened and never questioned the lawyer's conduct,
even after the prosecutor suggested that the evidence had no place in the
case. Thus, it appears that defense counsel's behavior is either acceptable
or not sufficiently unacceptable to cause judges to correct it.

The fault in cases like Buckner is neither with the adversary process
nor with the rules governing lawyer behavior. The fault is with courts
that choose not to see what is before them. Buckner's defense counsel
obviously wanted to win. After all, he offered evidence that he never
should have offered according to his own view of the case. In the end, the
evidence probably hurt Buckner, once the jury heard the prosecutor
charge that the evidence did not relate to the crime and heard no answer
from the defense. At the same time, he failed to do all that he could to
investigate the case. Wanting to win is natural. Knowing how to go about
winning is what ethical standards are all about. Seeing that the standards
are enforced is important. If courts will not do everything they can to
enforce the standards, then the desire to win will inevitably draw lawyers
into unethical conduct.

Buckner is an example of a combination of ethical problems. The law-
yer did not do what he should have done to investigate, and he admits
putting evidence before the jury that he believed to be irrelevant so that
he might confuse the jury. One case does not prove that lawyers who will
'cheat' by offering evidence in bad faith will also neglect their duties to
the client. Logic would suggest that some lawyers who would vigorously
investigate and prepare would also cross the ethical line in an effort to
prevail. The significance of Buckner is that it demonstrates how many
courts blink at both kinds of ethical problems: doing too little and doing
too much. For clients to receive a fair trial, their lawyers must do all that
they fairly can to present the clients' honest cases and to challenge their
adversaries' cases. The system works well when lawyers act as the adver-
sary system expects them to act. When they fail to act as it expects, cli-
ents get more or less than they deserve. Sometimes, as in Buckner, a cli-
ent loses when he might have won. Other times, a client wins when he
should have lost. These outcomes are equally objectionable.
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D. Bearing the Costs

It is unfortunate that courts are often faced with ethical problems after
trials are completed. There is understandable reluctance to burden the
system with retrials because of what lawyers do or fail to do. Just as law-
yers want to win, courts strain to avoid reversals and new trials. This
desire to avoid retrials is natural, and it means that imposing costs on
lawyers who violate the rules of professional behavior is vital. Perhaps the
system should place a portion of the costs of a second trial on the law-
yer, 4" prosecutor, or defense counsel, whose unprofessional conduct
prompted that trial. A risk exists, as it always does when liability is a
potential threat, that this cost allocation will chill some behavior. It is a
risk worth taking, however, when the behavior that is chilled is at the
margin of permissible ethical conduct.

X. CONCLUSION

This Article has described the adversary system and the lawyer's role in
it that the Author would like to see prescribed in ethical canons and en-
forced by bar associations and courts. This Article also has described
problems with the system and suggested remedies that are needed to im-
prove the quality of justice in and out of American courts.

It is clear that the Author has more confidence in the capacity of the
system to do justice than many of the system's critics. Although the sys-
tem has its problems, the practice of law generally cannot be fairly char-
acterized as 'a confidence game.' 4M Nor is advocacy in an adversary pro-
cess inherently defective.14

4

The advantages some litigants have over others is cause for concern. It
is doubtful, however, that a reasonable way to handicap the judicial pro-

142. In Eash v. Riggins Trucking Co., 757 F.2d 557 (3d Cir. 1985) (en banc), a trial judge
imposed upon an attorney the obligation of paying the cost of impanelling a jury for one day
as a sanction for abuse of the judicial process. The court of appeals concluded that a court
has inherent power to punish attorneys for misconduct that is not properly characterized as
contempt. The court remanded the case for further proceedings that will include an inquiry
into the lawyer's notice concerning the objectionable nature of his conduct and an opportu-
nity for the trial judge to consider the lawyer's version of events. A district court in the
same circuit had previously imposed certain costs directly upon counsel for a litigant who
had agreed to be bound by arbitration and then challenged the entry of judgment pursuant
to the arbitration. Baker Industries v. Cerberos Ltd., 570 F. Supp. 1237 (D.N.J. 1983), aff'd
764 F.2d 204 (3rd Cir. 1985).

143. See Blumberg, The Practice of Law as Confidence Game: Organizational Coopta-
tion of a Profession, 1 L. & Soc. Rav. 15 (June 1967).

144. See Simon, The Ideology of Advocacy: Procedural Justice and Professional Eth-
ics, 1978 Wis. L. Rv. 30 (1978).
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cess in order to promote greater equality exists.'4 5 The greater a person's
wealth, the more litigation that person can afford. Money can enable
some litigants to hire better investigators, better experts, and better law-
yers. This ability can increase the chance that the wrong person will win
in litigation.

The American system has endeavored to provide some minimal guaran-
tees for all persons. The criminal defendant, for example, has a right to
counsel in all serious cases, and the government will pay for counsel if the
defendant cannot afford it.'" The defendant has a right to receive certain
expert help.147 Civil litigants may not be guaranteed lawyers in most cir-
cumstances, but in some cases courts must provide them with counsel.1 48

Legal services agencies may provide legal help to the very poor. 14 9 Stat-
utes may give the prevailing plaintiff in civil rights and other litigation
the benefit of recovering attorney's fees 50 while not generally permitting
the defendant to recover the same fees. 5 1

Whether the legal system should provide more equalization is an im-
portant question that this Article does not address. The adversary system
has some attributes that might equalize the litigation more than many
people realize. The jury, for instance, generally will not be exceptionally
wealthy. Corporations and other entities cannot sit on juries. When an
individual litigates against an entity with greater resources, the jury
might take the disparity in resources into account when it evaluates the
evidence and arguments offered by opposing parties. Thus, the guarantee
of trial by jury is one way of assuring that those litigants with political
power, social influence, and wealth must argue their case before members
of the community who most often lack these advantages.

Other aspects of the adversary system might have an equalizing effect.
For example, trial judges may impose time limits on opening statements
or closing arguments and may exclude cumulative evidence. The limits on
time and production will be similar for both sides of a case. That one may

145. See generally Held, The Division of Moral Labor and the Role of the Lawyer, in
THE GOOD LAWYER, supra note 7, at 60, 74-75.

146. Argersinger v. Hamlin, 407 U.S. 25 (1972) and Gideon v. Wainwright, 372 U.S. 335
(1963) guarantee the right to counsel in felony cases and in misdemeanor cases in which the
court sentences a defendant to jail. Scott v. Illinois, 440 U.S. 367 (1979) holds that no right
to court-appointed counsel exists when no incarceration is imposed for a misdemeanor.

147. Ake v. Oklahoma, 105 S. Ct. 1087 (1985).
148. See, e.g., Lassiter v. Department of SocialServs., 452 U.S. 18 (1981).
149. The extent to which the government should finance litigation is currently the focus

of controversy between the President and Congress, as illustrated by squabble over the Le-
gal Services Commission. Reauthorization Approved for Legal Services Corp. but with New
Restrictions, 1981 CONG. QUARTERLY 817.

150. See, e.g., 42 U.S.C. §§ 1988, 2000e-5(k) (1982).
151. See, e.g., Christiansburg Garment Co. v. EEOC, 434 U.S. 412 (1978).
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hire many lawyers and gather an incredible amount of evidence does not
necessarily mean that he can use the talent and evidence.

There are many fine lawyers throughout the United States. Some prac-
tice with large firms and represent affluent and powerful interests. Many
lawyers, however, have smaller practices or do public interest work, yet
are the equals of any other lawyer. A good lawyer can respond to the
problem of inequality of resources. After all, the witnesses to an event
might have no testimony to offer that is favorable to the wealthy litigant
and money cannot change that possibility. In the courtroom, each side
has an equal chance to examine and cross-examine witnesses and to ex-
plain its theories to the jury. A wealthy litigant who hires three lawyers
and offers much more evidence than an opponent may find that three
lawyers are not necessarily better than one and that the more evidence
that is offered, the stronger the cross-examination by the opponent. The
adversary system provides cross-examination in response to examination;
one opening statement in response to another; one side's argument in re-
sponse to another's. The process treats all litigants equally and does not
permit a wealthy litigant to obtain advantages easily.

Equality is promoted only if the lawyers for less wealthy litigants are
capable and if the lawyers for more wealthy litigants do not take unfair
advantage. The profession has a duty to its customers to work to improve
the quality of all lawyers by improving basic legal education and continu-
ing education, and by telling lawyers when they have failed to meet basic
obligations. 1 2 It is urged that courts should be tougher on lawyers who
violate ethical rules. Along these lines, courts should consider imposing
sanctions directly on lawyers when the courts find certain abuses of the
system, such as deliberate attempts to manipulate discovery to unfairly
raise an adversary's costs of litigation. Certain aspects of legal work ex-
ist-discovery is a good example-in which courts are well aware that

152. The Supreme Court has developed a standard to test ineffective assistance of coun-
sel in criminal cases. Strickland v. Washington, 466 U.S. 668 (1984); United States v. Cronic,
466 U.S. 648 (1984). Certainly every finding of ineffective assistance ought to warrant certifi-
cation of the case to a bar association. It should also require, under the approach this Article
advocates, a court to articulate on the record a decision whether to impose sanctions upon
the ineffective lawyer. The same should be true of every finding of legal malpractice. The
proposal in this Article would go even farther and require judges to report to the bar and to
decide for themselves whether to discipline any lawyer found to have breached a major duty
to a client, in a civil or criminal case, whether or not the breach results in a plaintiff's
verdict in a malpractice case or in the setting aside of a conviction. Thus, in a case like
Buckner, a court should not decline to decide whether a lawyer breached the duty of inves-
tigation owed to the client. It should decide whether the lawyer did breach a duty, even if it
is prepared to hold that the breach was not sufficient to warrant overturning a criminal
conviction. If the court finds a breach, the court should certify it to a bar association and
make a judgment whether to impose sanctions that have been described in this Article.
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lawyers dominate the decision how to proceed. When lawyers dominate
and violate the rules, courts should punish them.15

This stricter enforcement of guidelines would help promote, but would
not guarantee, equality. While society struggles to make the process work
better for all litigants, it should seriously consider developing devices that
help to reduce the burdens of litigation. The summary jury trial,"5" for
instance, is an attractive idea. Some day the legal system might decide to
try cases involving small amounts of money by using this technique not
simply as a device for promoting settlement, but as a substitute for full
trials. It would afford the advantages of the adversary system at a lower
cost.2ss

Americans must continually work to improve the quality of justice that
courts dispense by reexamining substantive and procedural rules of the
legal system. Whether or not changes are made, as long as the process
remains adversarial, nothing will be more important than assuring that
lawyers perform competently according to the rules governing permissible
behavior. If lawyers will do that, they will do well.

153. See generally Talarnini v. Allstate Ins. Co., 105 S. Ct. 1824 (1985) (plurality opinion
by Burger, C.J., joined by Rehnquist & O'Connor, JJ.), and Crumpacker v. Indiana Supreme
Court, 105 S. Ct. 1829 (1985) (Burger, C.J., wrote the opinion), which suggest that counsel
who file frivolous certiorari petitions should be fined $1,000.

154. See Lambros, The Summary Jury Trial and Other Alternative Methods of Dispute
Resolution, 103 F.R.D. 461 (1985).

155. One must be wary of too quickly accepting 'cheaper' methods of resolving disputes
as being better or fairer. Consider, for example, Dean Witter Reynolds, Inc. v. Byrd, 105 S.
Ct. 1238 (1985). The Court unanimously held that an arbitration agreement between a bro-
kerage firm and a customer must be enforced according to the Federal Arbitration Act, 9
U.S.C. §§ 1-14 (1982). One might assume that this would favor the customer, since arbitra-
tion is likely to be less expensive than full blown litigation. Interestingly, it was the broker-
age firm that demanded arbitration, while the customer urged that the contract calling for
arbitration was invalid as a contract of adhesion. The Supreme Court did not address this
contention because it was not raised in lower courts. 105 S. Ct. at 1240 n.2.
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