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I. INTRODUCTION

In the representation of a client, a lawyer must exercise his professional
judgment for the benefit of the client.' Loyalty requires that this judg-
ment be independent, that is, free of influences that may or will cause the
lawyer to make a decision adverse to the client's best interest., Conflict of
interest rules, thus, are directed primarily to protecting the lawyer's deci-
sion-making process for the benefit of the client.

Because the decision-making process is subjective, conflict of interest
rules tend to be subjective, conflict of interest problems tend to be fact
intensive, and "[tihe cases construing. . . rules of professional conduct
largely turn on the individual facts of the relationships between the par-
ties and the nature of the dispute involved."'8 The subjective nature of
conflict of interest problems means that the topic merits careful analysis.
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1. See, e.g., Cinema 5, Ltd. v. Cinerama, Inc., 528 F.2d 1384, 1386 (2d Cir. 1976) (Canon
5 provides that an attorney's professional judgment must be exercised "free of compromis-
ing influences" and "solely for the benefit of his client" Id.); Pennwalt Corp. v. Plough, Inc.,
85 F.R.D. 264, 271 (D. Del. 1980) (The "underlying purpose of Canon 5 is to ensure the
absolute and unfettered loyalty of an attorney to a particular client." Id.); Allen v. Dist.
Court, 184 Colo. 202, 205, 519 P.2d 315, 353 (1974) ("DR 5-105 is intended to guarantee the
independence of counsel from ... conflicting interests . . . in order to preserve the integ-
rity of the attorney's adversary role." Id.); White Motor Corp. v. White Consol. Indus., 60
Ohio App. 2d 82, 87, 395 N.E.2d 1340, 1344 (1978) (Canon 5 duty is duty of undivided
loyalty).

2. See MODEL CODE oF PROFEsSIONAL RzspoNsmiLrrv DR 5-107(A)(1)(2) (1980) [herein-
after cited as CPR].

3. Vivitar Corp. v. Broidy, 143 Cal. App. 3d 878, 882, 192 Cal. Rptr. 281, 282 (1983).
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In lay terms, a conflict of interest occurs when a person has the duty to
make decisions affecting the welfare of others and the decision maker's
self-interest is directly involved in the decision. The state highway com-
missioner who routes a highway through his property, which thereby
gains greatly in value, has a conflict of interest because his judgment is
affected by his own interest. The commissioner makes the decision in
both his representative capacity as an official and his personal capacity as
a property owner.

In lawyer terms, conflict of interest is generally viewed somewhat dif-
ferently. Thus, conflict of interest is most commonly defined as a situa-
tion in which the lawyer has a duty to contend for one client that which
his duty to another client requires him to oppose.4 A classic example is
Dunton v. County of Suffolk," a civil rights action under 42 U.S.C. §
1983. In that case, a county attorney defending a police officer and the
county as codefendants argued that the police officer-defendant was not
acting under color of state law but as an "irate husband."' The defense
relieved the county of liability and it was dismissed from the action, but
not for the police officer, who was found guilty of battery. The court de-
termined that the lawyer was guilty of a conflict of interest.'

It is useful to view the Dunton-type of conflict-the lawyer represent-
ing two or more clients in one transaction-as a dilemmatic decision
problem. It requires the lawyer to make a decision between what is right
for both clients, not between right and wrong. A variation on this type of
conflict is one in which the lawyer seeks to represent a person against a
former client in a substantially related matter. As stated by one court:

When an attorney has once been retained and received the confidence of
a client, he cannot enter the services of those whose interests are adverse
to that of his client or take employment in matters so closely related to
those of his client or former client as, in effect, to be a part thereof. The
rule is ... designed not only to prevent the dishonest practitioner from
fraudulent conduct, but to preclude the honest practitioner from placing
himself in a position where he may be required to choose between two
conflicting duties.10

4. In re Porter, 283 Or. 517, 524, 584 P.2d 744, 746 (1978); see H. DINKz, LEGAL
ETHICS 104 (1953).

5. 729 F.2d 903 (2d Cir. 1984).
6. 42 U.S.C. § 1983 (1982).
7. 729 F.2d at 906.
8. Id. at 908.
9. See, e.g., Consolidated Theatres v. Warner Bros. Circuit Management Corp., 216

F.2d 920 (2d Cir. 1954); Apple v. Hall, 412 N.E.2d 114 (Ind. App. 1980); National Texture
Corp. v. Hymes, 282 N.W.2d 890 (Minn. 1979).

10. State v. Leigh, 178 Kan. 549, 552, 289 P.2d 774, 777 (1955).
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This type of conflict also creates a dilemma for the lawyer. In this situa-
tion the issue is whether the lawyer is to maintain the confidences of the
former client, who has a right that he do so, or whether the lawyer is to
use all relevant information for the benefit of the current client, who has
a right that he do so.

Conflict of interest problems, however, are not limited to the situations
when the lawyer represents multiple clients or acts against a former cli-
ent. Just as in the case of the highway commissioner, the lawyer also may
have a conflict of interest by reason of his personal, as opposed to profes-
sional, interest in the decision or decisions he makes in the representation
of a client. For example, the lawyer who enters into a business relation-
ship with a client and makes a decision to buy the client's share of the
business and uses the proceeds from a sale of a portion of the assets to
pay his fellow shareholder (and client) without knowledge on the part of
the latter, the lawyer has a conflict of interest.1"

This type of conflict also creates an apparent dilemma, created by the
lawyer's desire to make a decision in his own favor and a duty to make a
decision in favor of the client. While the conflict is real, the dilemma is
not. This is because the lawyer's choice is not between right and right,
but between right and wrong, between which the lawyer has no choice.

Conflict of interest problems for the lawyer, thus, can be viewed use-
fully as dilemmatic decision problems concerning both false and true di-
lemmas. A false dilemma occurs when the conflict is between the lawyer
and the client. A lawyer cannot let his personal interest interfere with his
judgment on behalf of the client and, therefore, there is no dilemma when
this occurs, only improper conduct if it does occur. A true dilemma occurs
when the conflict has its source in the representation of two or more cli-
ents in a given transaction or in the representation of a client against a
former client in a related transaction. The distinction between the false
dilemma and the true dilemma is that in the former, the lawyer can es-
cape the dilemma by choosing the right, as opposed to the wrong, deci-
sion. In the true dilemma, there is no right decision the lawyer can make
and, therefore, there is no escape except resignation of the representation.

Conflict of interest problems also can be viewed as problems having two
dimensions: judgmental and relational. The problems are judgmental in
nature because the lawyer must determine whether the problem is one
concerning a per se conflict, an actual conflict, or a potential conflict. A
per se conflict exists when the lawyer's interest in the decision is so great
that law denies the opportunity for the lawyer to make the decision. An
actual conflict exists when the dilemmatic decision exists at the outset or
is certain to occur. A potential conflict exists when the dilemmatic deci-

11. See In re Brown, 277 Or. 121, 559 P.2d 884 (1977).
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sion is in the future and the dilemma may or may not occur. Conflict
problems are relational because they result from relationships between
lawyer and client, between clients, or between the lawyer and a former
client. These two dimensions, judgmental and relational, provide the ba-
sis for a framework to analyze conflict of interest problems.

Part II of this Article deals with per se, actual, and potential conflicts;
part III addresses conflicts with the client, conflicts between clients, and
conflicts with a former client; part IV treats the problem of a client's
waiver of conflict of interest; and part V deals with disqualification. Part
VI is the conclusion.

II. PER SE, AcTuAL, AND POTENTIAL CONFLICTS

In dealing with conflict of interest problems, the lawyer's first step is to
determine whether the conflict is per se, actual, or potential. A per se
conflict is one in which the lawyer's self-interest is such that law forbids
the representation. An actual conflict is one in which the lawyer's inde-
pendent professional judgment "will be adversely affected. 12 A potential
conflict of interest is one in which the lawyer's independent professional
judgment "is likely to be adversely affected." 8 If the conflict is per se,
the client cannot waive it; if the conflict is actual, the client may or may
not be allowed to waive it; if the conflict is potential in nature, the client
may waive it.

The distinctions among per se, actual, and potential conflicts, thus, are
useful primarily as tools of analysis for the lawyer. A per se conflict rule is
preventive in nature and constitutes an a priori determination that, when
the lawyer's self-interest is directly interrelated with the substantive
rights of the client, his independent professional judgment is thereby for-
feited. Thus, the determination that a conflict is per se prohibited by law,
concludes the matter. A lawyer cannot draft a will for a client naming
himself as legatee, 4 and he cannot accept an assignment of literary or
media rights prior to the termination of the litigation.'s

An actual conflict is a fact-intensive problem. The lawyer's self-interest
is not directly interrelated with the client's interest, but usually there are
two or more clients whose interests are so disparate that the lawyer can-

12. In re Porter, 283 Or. 517, 523, 584 P.2d 744, 747 (1978) (emphasis in original).
13. Id. (emphasis in original).
14. Columbus Bar Ass'n v. Ramey, 32 Ohio St. 2d 91, 98, 290 N.E.2d 831, 835 (1972) (per

curiam); In re Jones, 254 Or. 617, 618, 462 P.2d 680, 682 (1969) (en banc) (per curiam);
State v. Beaudry, 53 Wis. 2d 148, 151, 191 N.W.2d 842, 843 (1971) (per curiam), cert. de-
nied, 407 U.S. 912 (1972).

15. MODL RULES OF PROYESSIONAL CONDUCT Rule 1.8(d) (1983) (hereinafter cited as
MODEL RULES); cf. Maxwell v. Superior Court, 30 Cal. 3d 606, 639 P.2d 248, 180 Cal. Rptr.
177 (1982).
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not exercise independent professional judgment for both. The extreme
example is the lawyer who would represent both plaintiff and defendant
in contested litigation. The determination of when an actual conflict of
interest exists usually can be made on the basis of the use of client infor-
mation. If the making of a decision for one client concerns, or may con-
cern, the use of the other client's confidential information to his detri-
ment, there is a conflict. The lawyer representing multiple clients who are
the subjects of a grand jury investigation is an example.

The most important of the three types of conflicts is the potential con-
flict. This is because potential conflicts are the most common type and
also because most of the rules of ethics on conflicts of interest are
designed to permit a lawyer to represent clients when there is only a po-
tential conflict. Indeed, all the rules, except the per se rules, permit repre-
sentation with the informed consent of the client. "A possible conflict
does not itself preclude the representation."1 The requirement for repre-
sentation, however, is that the lawyer obtain the informed consent of the
client or clients.

The distinction between potential conflicts and actual conflicts is not
always clear cut. For example, does a lawyer who represents three code-
fendants charged with the same crime have a potential or an actual con-
flict of interest? If codefendant A is found guilty and codefendants B and
C are acquitted in separate trials, does the conflict mean that A was de-
nied his sixth amendment right to effective counsel? In Cuyler v. Sulli-
van,17 the United States Supreme Court said no.18 The Court held that, in
order to establish a violation of the sixth amendment, defendant, who
had raised no objection at trial, must demonstrate that an actual conflict
of interest adversely affected his lawyer's performance.19 If the defendant
had raised the conflict issue at trial, should the lawyer have been disqual-
ified and should the defendant be granted relief on appeal without a
showing of prejudice?"0

If a lawyer is disqualified because he represents a client who is suing a
former client of the lawyer's in a matter substantially related to the prior
representation, is the disqualification because of a potential or an actual
conflict of interest? The actual conflict does not occur until the lawyer
seeks to make use of the prior client's confidences, which may not occur.
Nevertheless, the courts presume that the lawyer will use the confidences
and treat the potential conflict as an actual conflict.

16. MODEL RULz Rule 1.7 comment at 30.
17. 446 U.S. 335 (1980).
18. Id. at 350.
19. Id.
20. Flanagan v. United States, 465 U.S. 259, 268 (1984) (suggesting that the answer to

this last question is that a criminal defendant need show no prejudice in this situation).
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On the other hand, if the lawyer represents two clients in the creation
of a partnership and the clients give their informed consent, is the con-
sent effective if an actual conflict develops? Suppose, for example, the
two clients, X and Y, agree that the lawyer's representation of them in
the creation of the partnership shall not prevent the lawyer from repre-
senting X if litigation between X and Y develops over partnership affairs.
Can Y have the lawyer disqualified from representing X? The problem
here is essentially the effectiveness of client waiver. Prima facie, the
waiver of a potential conflict should not constitute the waiver of an actual
conflict if one develops. But what is the effect if the waiver also includes
the waiver of an actual conflict? The problem of client waiver is discussed
below and is mentioned here only to emphasize the importance of distin-
guishing between potential and actual conflicts. Before proceeding with
client waiver in detail, we shall deal first with the conflict between lawyer
and client, between clients, and between the lawyer and a former client.

III. CONFLICTS WITH THE CLIENT, BETWEEN CLIENTS AND WITH A

FORMER CLIENT

The three kinds of conflicts-per se, actual, and potential-have three
different sources: The lawyer's relationship with the client, the relation-
ship between clients, and the lawyer's relationship with a former client.

A. Conflict with the Client

A conflict of interest with the client, in the legal or ethical sense of the
term, should be distinguished from mere conflict with the client. For ex-
ample, if the client directs the lawyer to take advantage of a mistake
made by the adversary in a negotiating session and the lawyer refuses to
do so, there is a conflict between the lawyer and the client. This appears
to be a conflict of interest. The lawyer can argue that the rules of ethics
require a lawyer to exercise independent professional judgment on behalf
of a client.21 The client, however, can argue that the rule means only that
the lawyer's professional judgment for the client must be free of the influ-
ence of others."2 The rule leaves unclear the extent to which a lawyer
must exercise his or her judgment independently of the client's wishes
and, thus, whether the above hypothetical is a conflict of interest in the
legal or ethical sense of the term.

The Lawyer's Duty of Independent Professional Judg-
ment. The implied premise of the rule requiring the lawyer to exercise
independent professional judgment on behalf of a client is that the law-

21. CPR Canon 5.
22. See CPR DR 5-107.

[Vol. 37



CONFLICTS OF INTEREST

yer's judgment must be exercised only in accordance with the legal rights
and duties of the client. Canon 7 of the Code of Professional Responsibil-
ity28 (CPR) requires that the lawyer's zealous representation must be
within the bounds of the law. 24 Analysis of the problem as one requiring a
dilemmatic decision shows that it does not create a conflict of interest.
The choice is either to comply with the client's command to exercise a
right the client does not have, or to exercise independent professional
judgment to implement a duty the client does have. The choice is be-
tween a wrong or right decision and, therefore, no dilemma exists. Thus,
there is no conflict of interest because the client's wishes that the lawyer
assist him in an unlawful way require that the lawyer exercise his or her
professional judgment independently of the client's wishes.

The cases support this analysis. For example, a lawyer can-
not: Prepare an agreement whereby the client would receive money for
being unable to testify at a criminal trial;2 5 withhold information from the
government to assist the client in obtaining Medicaid benefits illegally;'
prepare a usurious loan contract;" or prepare an unenforceable agree-
ment in a divorce action.2 8

The client's request that the lawyer engage in unlawful conduct may
create a conflict between lawyer and client, but it does not create a con-
flict of interest in the legal or ethical sense of the term. The lawyer has no
choice because the client has no right to engage in unlawful conduct.

The client, of course, may, and probably will, dismiss the lawyer, but he
does so without cause. The lawyer's exercise of independent judgment in
refusing to acquiesce in the client's unlawful directions does not consti-
tute a breach of the lawyer's duty of loyalty. If a lawyer perceives, how-
ever, that the client expects assistance that would be improper or illegal
for the lawyer to provide, the lawyer has a duty to clarify the limitations
on the scope of his or her authority.2 ' The duty to inform the client of
these limitations protects the client and ensures that the client's decisions
regarding whether and how to proceed are knowledgeable.8 0

Conflict of Interest Between Lawyer and Client. A conflict of
interest between lawyer and client exists when the lawyer's duty to make

23. CPR Canon 7.
24. See MODEL RuLEs Rule 1.2.
25. People v. Kenelly, 648 P.2d 1065 (Colo. 1982).
26. In re Price, - Ind. -, 429 N.E.2d 961 (1982).
27. In re Giordano, 49 N.J. 210, 229 A.2d 524 (1967); In re Greenberg, 21 N.J. 213, 121

A.2d 520 (1956).
28. In re Rubin, 7 N.J. 507, 81 A.2d 776 (1951).
29. See MODEL RuLEs Rule 1.2(e).
30. See, e.g., Easley v. State, 334 So. 2d 630, 632 (Fla. Dist. Ct. App. 1976) (incumbent

upon lawyer to inform client of his incompetency); In re Buder, 358 Mo. 796, 217 S.W.2d
563 (1949).

5751986]
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decisions on behalf of the client is diluted by the lawyer's self-interest.
This most commonly occurs when there are business dealings between the
lawyer and client,' but it also occurs in other ways. For example, a law-
yer cannot name himself or herself beneficiary in a will he or she drafts
for the client.5 A lawyer is not to negotiate with the client for literary or
media rights relating to the subject of the representation prior to the ter-
mination of the representation." Furthermore, a lawyer cannot be a wit-
ness on a substantive issue in a case that he or she tries.3 These three
examples can be characterized as per se conflicts, because the rules do not
permit the client to waive them. Moreover, self-serving conduct by the
lawyer, regardless of the effect on the client, creates a conflict of interest.
In Alexander v. Russo, 5 for example, the lawyer received information
from the client that her son had stolen property for which a reward was
offered. The lawyer provided information to the police, and sought to
claim the reward. The court had little difficulty in denying recovery&

Conflict in Acting for and Against the Same Client. A special
type of conflict between lawyer and client arises when the lawyer acts for
and against the same client in different transactions. The lawyer's duty to
exercise independent professional judgment is subject to being diluted by
his own self-interest. The action against the client, for example, may be
more lucrative than the client's action. Moreover, confidential informa-
tion learned from the client in acting for him is available to the lawyer in
acting against him.

The rule that representation for and against the same client in unre-
lated transactions without consent creates a conflict of interest is well es-
tablished in case law.37 As stated by one court:

A law firm that represents client A in the defense of an action may not,

31. See, e.g., In re Brown, 277 Or. 121, 559 P.2d 884 (1977).
32. State v. Collentine, 39 Wis. 2d 325, 159 N.W.2d 50 (1968); MODEL RuLs Rule 1.8(c).
33. CPR DR 104(B); MoDEL RuLz Rule 1.8(c); but see Maxwell v. Superior Court, 30

Cal. 3d 606, 639 P.2d 248, 180 Cal.Rptr. 177 (1982) (California Supreme Court overturned
superior court's decision to recuse defendant's retained counsel on ground that the fee con-
tract, which gave retained counsel right to exploit accused's life story, created intolerable
conflict of interest).

34. CPR DR 5-101(B). (This rule was omitted from the Model Rules, but the omission
does not change the case law on the point). See, e.g., In re Kinsey, 294 Or. 544, 660 P.2d 660
(1983) (lawyer held. to have acted unethically because he stipulated facts in order to try case
in which he would otherwise have been important witness).

35. 1 Kan. App. 2d 546, 571 P.2d 350 (1977).
36. Id. at 555, 571 P.2d at 358.
37. See, e.g., IBM Corp. v. Levin, 579 F.2d 271 (3d Cir. 1978); Chateau de Ville Produc-

tions v. Tams-Whitmark Music Library, 474 F. Supp. 223 (S.D.N.Y. 1979); Grievance
Comm. v. Rottner, 152 Conn. 59, 203 A.2d 82 (1964); In re Gillard, 271 N.W.2d 785 (Minn.
1978); In re Cohn, 46 N.J. 202, 216 A.2d 1 (1966); In re Hansen, 586 P.2d 413 (Utah 1978).
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at the same time, be counsel for a plaintiff in an action brought against
client A, at least without the consent of both clients. It does not matter
that the law firm represents A as a defendant because it was selected as
A's counsel by A's liability insurer."

The leading case on this point is Jeffry v. Pounds,39 in which a firm
representing a client in a personal-injury suit undertook to represent the
client's wife in marriage dissolution proceedings.40 The court held, "Ab-
sent disclosure and consent, the attorney should neither represent a claim
inconsistent with his client's interest nor represent two clients with con-
flicting interests.

4 1

The problem of representation for and against the same client in differ-
ent proceedings is one that is most likely to arise because the lawyer fails
properly to identify the client. In Woods v. Superior Court,'2 the lawyer
for a family-owned corporation represented the husband in an action to
dissolve the marriage between husband and wife.'3 The lawyer overlooked
the fact that the wife, as part owner of the corporation, was also the law-
yer's client. The court determined that "in representing an ongoing fam-
ily corporation, Mr. Kralowec [the lawyer] in a very real sense continues
to represeni wife." The motion to disqualify was granted.45

Because the rule that a lawyer shall not act for and against the same
client is not a per se rule, such representation may be permissible if the
client consents. A leading case on this point is Unified Sewerage Agency
v. Jelco, Inc."6 In that case, a prime contractor, in its dispute with the
electric subcontractor, employed the law firm that represented the con-
crete subcontractor. The prime contractor was fully informed that the law
firm represented the concrete subcontractor, that there was a potential
dispute between the prime contractor and concrete subcontractor, and
that, if the dispute developed, the law firm would choose to represent its
long-time client, the concrete subcontractor.

When the dispute with the concrete subcontractor developed, the prime
contractor moved to disqualify the law firm and failed.' 7 The court said,
"The district court's failure to disqualify Kobin & Meyer was not an
abuse of discretion on the facts of this case. Jelco consented after full

38. McCourt Co. v. FPC Properties, 386 Mass. 145, 145, 434 N.E.2d 1234, 1235 (1982).
39. 67 Cal. App. 3d 6, 136 Cal. Rptr. 373 (1977).
40. Id. at 8, 136 Cal. Rptr. at 374-75.
41. Id. at 10, 136 Cal. Rptr. at 376.
42. 149 Cal. App. 3d 931, 197 Cal. Rptr. 185 (1983).
43. Id. at 933, 197 Cal. Rptr. at 186-87.
44. Id. at 935, 197 Cal. Rptr. at 188 (emphasis in original).
45. Id. at 937, 197 Cal. Rptr. at 189.
46. 646 F.2d 1339 (9th Cir. 1981).
47. Id. at 1342-43.
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disclosure and the court found that Kobin & Meyer could adequately re-
present both parties. 4

0 The court analyzed the problem as one concern-
ing a conflict between clients, that is, the representation of multiple cli-
ents, presumably because the rules do not deal with the conflict between
lawyer and client in this context. Thus, in reaching its conclusion, the
court analyzed DR 5-105(C) of the CPR that provides: "[A] lawyer may
represent multiple clients if it is obvious that he can adequately represent
the interest of each and if each consents to the representation after full
disclosure of the possible effect of such representation on the exercise of
his independent professional judgment on behalf of each." 49

Of this provision the court said, "DR 5-105(C) is one of those few cases
when consent can justify otherwise improper actions."" The language
here is unfortunate because it can be read as meaning that the client can
authorize the lawyer to engage in improper conduct, that is, that the con-
sent requirement and the adequate representation requirement are not
independent. The implication is that the lawyer can accept the client's
consent even though the representation will not be adequate.

The consent requirement and the adequate representation requirement
are, and should be, independent requirements. The court showed by its
discussion of the requirements for adequate representation that it did not
intend otherwise:

In determining whether it is obvious that an attorney can represent ad-
verse parties, the court should look at factors such as: the nature of the
litigation; the type of information to which the lawyer may have had ac-
cess; whether the client is in a position to protect his interests or know
whether he will be vulnerable to disadvantage as a result of the multiple
representation; the questions in dispute (e.g., statutory construction ver-
sus disputes over facts) and whether a government body is involved.51

Other courts have been more explicit, saying that "even when both cli-
ents have given consent after. . . full disclosure, the attorney may never-
theless not proceed to undertake to represent both of them unless it is
'obvious that he can adequately represent the interest of each.' "2

The comment to rule 1.7 of the Model Rules of Professional Conduct
(Model Rules) makes the independent nature of the consent and ade-
quate representation requirements clear:

Rule 1.7 clarifies DR 5-105(A) by requiring that, when the lawyer's other

48. Id. at 1352.
49. CPR DR 5-105(C).
50. 646 F.2d at 1349.
51. Id. at 1350.
52. In re Holmes, 290 Or. 173, 179, 619 P.2d 1284, 1288 (1980) (quoting CPR DR 5-

105(c)).
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interests are involved, not only must the client consent after consultation
but also that, independent of such consent, the representation reasonably
appears not to be adversely affected by the lawyer's other interests. This
requirement appears to be the intended meaning of the provision in DR
5-105(C) that "it is obvious that he can adequately represent" the client

53

B. Conflict Between Clients

The representation of several clients in a single transaction is a fre-
quent occurrence. Common examples are the representation of: The
parties-buyer, seller, and lender-in a real estate transaction;" the par-
ties to a contract or partnership agreement;55 parties in civil litigation;"
several accused in a criminal case;57 a close corporation in which the prin-
cipals of the corporation, as well as the corporation, are deemed to be
clients;58 and the insured and insurer."9

There is nothing inherently wrong with this type of representation. In-
deed, it may be, and usually is, beneficial to the clients, resulting in a
saving of both time and money. Both the CPR and the Model Rules sanc-
tion it, so long as the lawyer can provide adequate representation to all
the clients and the clients freely give their consent. The approval, how-
ever, is presumably only for the multiple representation so long as the
conflict remains potential and does not become actual. If the multiple
representation problem is viewed as a dilemmatic decision problem, how-
ever, it is possible to avoid some actual conflicts that might arise. There
is, in short, an emerging view that permits multiple representation and
prevents what would be an actual conflict under the traditional view. Be-
cause this aspect of conflict of interest is in a state of transition, it will be
helpful to treat the topic in two parts: the traditional view and the
emerging view.

The Traditional View. The representation of multiple clients in a
single transaction always concerns a potential conflict of interest and calls
for special care on the part of the lawyer. The lawyer must first determine
whether he or she can provide adequate and competent representation to
all of the clients. The lawyer must then obtain consent of the clients after

53. MODEL RuLEs Rule 1.7 comment.
54. In re Dolan, 76 N.J. 1, 384 A.2d 1076 (1978).
55. In re Evans, 113 Ariz. 459, 556 P.2d 792 (1976).
56. Woodruff v. Tomlin, 616 F.2d 924 (6th Cir.), cert. denied, 449 U.S. 886 (1980).
57. Holloway v. Arkansas, 435 U.S. 475 (1978).
58. See Woods v. Superior Court, 149 Cal. App. 3d 931, 197 Cal. Rptr. 185 (1983); In re

Kinsey, 294 Or. 544, 660 P.2d 660 (1983); In re Banks, 283 Or. 459, 584 P.2d 284 (1978).
59. Lieberman v. Employers Ins., 84 N.J. 325, 419 A.2d 417 (1980).
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full disclosure.60

To satisfy the requirement of full disclosure by a lawyer before undertak-
ing to represent two conflicting interests, it is not sufficient that both
parties be informed of the fact that the lawyer is undertaking to re-
present both of them, but he must explain to them the nature of the
conflict of interest in such detail so that they can understand the reasons
why it may be desirable for each to have independent counsel, with undi-
vided loyalty to the interests of each of them."

Moreover, it may be that even a full and complete disclosure may be
insufficient. "[Tihe unsophisticated client, relying upon the confidential
relationship with his lawyer, may not be regarded as able to understand
the ramifications of the conflict, however much explained to him. . .. "'
In this situation, the best course of action is to insist that the unsophisti-
cated client obtain advice from independent counsel.

The most common failing of lawyers representing multiple clients is the
failure to obtain consent, which means, of course, that there is usually a
failure of disclosure. Consequently, a potential conflict becomes an actual
conflict in one of two ways. Either the conflict becomes one between the
lawyer and one of the clients by reason of the lawyer's self-serving con-
duct, or it becomes one between the lawyer and all the clients by reason
of a dispute between the clients.

An example of the former situation is In re Boyer," in which the law-
yer, representing both lender and borrower, prepared a usurious loan and
accepted a $500 finder's fee from the borrower." An example of the latter
situation is the classic case of In re Lanza,65 in which the lawyer repre-
sented both the seller and purchaser in the sale of a house. At the closing,
purchaser lacked $1,000 for making full payment, but suggested that he
would make up the difference with a check postdated approximately
thirty days. The lawyer advised the seller that there was no reason she
should not agree to this. The check was dishonored and the purchaser
refused to make it good, claiming that it would cost him that amount to
rectify a serious water condition in the cellar." As the court in Lanza
pointed out, had the lawyer been representing the seller alone, he would
have insisted either that the full purchase price be paid or that the buyer

60. In re Holmes, 290 Or. 173, 619 P.2d 1284 (1980).
61. In re Boivin, 271 Or. 419, 424, 533 P.2d 171, 174 (1975).
62. Kelly v. Greason, 23 N.Y.2d 368, 378, 244 N.E.2d 456, 462, 296 N.Y.S.2d 937, 946

(1968).
63. 295 Or. 624, 669 P.2d 326 (1983).
64. Id. at 627, 669 P.2d at 327-28.
65. 65 N.J. 347, 322 A.2d 445 (1974).
66. Id. at 350, 322 A.2d at 446-47.
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give security in the form of a mortgage. 7

There is little doubt that many lawyers represent multiple clients with-
out either disclosing the potential conflicts or obtaining consent with no
untoward results. The risk they run is that they will not recognize the
actual conflict when it arises and will fail to withdraw when it occurs.
They are particularly prone to the 'slippery slope syndrome,' a danger
enhanced if one of the multiple clients is a long-time client, and the other
a friend of the client, as is frequently the case. In re Kinsey" serves to
illustrate this problem.

In Kinsey, the lawyer represented Lundgren and his friend Klinicki in
the formation of a corporation, Berlinair, Inc., to operate an air taxi ser-
vice in and out of Berlin." Later, Lundgren and Klinicki had a falling
out. At Lundgren's request, the lawyer formed another corporation, Air
Berlin Charter (ABC), to usurp a corporate opportunity of Berlinair and
excluded Klinicki from participation. In a derivative action brought by
Klinicki, the lawyer represented defendants Berlinair, ABC, and Lund-
gren.70 The court determined that the lawyer was guilty of a conflict of
interest in acting to aid Lundgren in the creation of the new corporation,
in continuing as counsel for Lundgren and the two corporations, and in
representing the two corporations and Lundgren in the derivative action
brought by Klinicki.7'

The case is an example of a potential conflict of interest that developed
into an actual conflict. The lawyer's failings were that he did not properly
identify his clients as including Klinicki, a minority shareholder in the
close corporation, and that he failed to withdraw when a conflict between
the clients developed. As Kinsey demonstrates, the greatest risk that a
lawyer representing multiple clients runs is in not recognizing his or her
duty to withdraw if a conflict develops between the clients.

In re Shannon7s demonstrates how the lawyer should act in this situa-
tion. Two clients, Smith and King, and their closely held corporation
were named as defendants in two different lawsuits. Smith had sold the
business to King, and a part of the transaction was a hold harmless agree-
ment from King to Smith, relieving Smith of any responsibility or liabil-
ity. This agreement, of course, created a serious potential conflict for the
lawyer representing both King and Smith. When asked to represent the
two clients, the lawyer informed both that if a conflict developed, he
would have to withdraw and suggested to Smith that he might want to

67. Id. at 351, 322 A.2d at 448.
68. 294 Or. 544, 660 P.2d 660 (1983).
69. Id. at 547, 660 P.2d at 661.
70. Id. at 548, 660 P.2d at 662.
71. Id. at 568, 660 P.2d at 673.
72. 297 Or. 168, 681 P.2d 794 (1984).
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retain another lawyer. Smith declined to do so.7 8

As the lawsuits progressed, King assumed full responsibility and paid
the legal fees. King subsequently experienced financial difficulties, how-
ever, and exposed Smith to liability. The lawyer withdrew from both
cases at this point. Smith met with the lawyer, reviewed and obtained his
file, and consulted another lawyer.7

Later, with his new lawyer, Smith met with his former lawyer. Smith
said that he wanted the lawsuits settled, that he would pay for the settle-
ment, and that King would repay him when he was able. Smith rehired
his former lawyer who obtained a settlement and dismissal of the law-
suits."5 The court held that the lawyer was not guilty of violating any
rules against conflict of interest.7'

Shannon suggests the key factor in dealing with multiple clients to
avoid actual conflicts of interest on the part of the lawyer. This factor is
that the clients must be given the opportunity to make informed deci-
sions relevant to the representation. This is the purpose of full disclosure.
So long as the rights and duties of the respective parties are made clear,
each has full information, and each is willing to make decisions accord-
ingly, no conflict arises. For example, if a defect in title appears at the
last minute in a real estate closing, the lawyer has no conflict so long as
he or she makes the defect and its consequences known to all parties and
they make the decisions. The conflict arises only if the lawyer conceals
information.

The difficult situation develops when the law is not clear about the
rights and duties of the parties. In the representation of the insured and
insurer, for example, there may be doubt about whether the insurer can
settle the case without the consent of the insured.7 If, after the lawyer
has informed both parties of the facts and the law, the parties cannot
resolve the dispute, the lawyer must cease to represent both, because each
party then requires an advocate, and one lawyer cannot perform that role
for two parties in an adversary relationship.

The Emerging View. The emerging view of conflict of interest
problems in the representation of multiple clients is an extension of the
traditional view. The root of the problem is the lawyer's duty of loyalty to
the client. A lawyer cannot be completely devoted to the interest of either
one of two clients, unless the interests of the two coincide completely.
Because this is rarely the case and because the representation of multiple
clients always involves a potential conflict, the traditional solution is to

73. Id. at -, 681 P.2d at 795.
74. Id. at -, 681 P.2d at 795-96.
75. Id. at ., 681 P.2d at 796.
76. Id. at -, 681 P.2d at 797.
77. Lieberman v. Employers Ins., 84 N.J. 325, 419 A.2d 417 (1980).
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require disclosure by the lawyer and consent by the client. The client's
waiver, however, does not necessarily protect the lawyer if an actual con-
flict arises. Thus, if the lawyer learns that Client A has been convicted of
fraud, should he inform Client B, who is engaging in a business venture
with Client A? If he keeps quiet, can he continue to represent both in the
business venture?

Under the traditional view, the answer is no, because the situation
presents a classic example of the lawyer faced with a dilemmatic decision.
The solution is to recognize that the lawyer in this context is not, as he
traditionally is deemed to be, an advocate for only the client's cause, but
is an intermediary. The role, long performed by lawyers, is given explicit
recognition in the Model Rules. 8 The comment to rule 2.2 acknowledges
that "a lawyer acts as intermediary under this rule when the lawyer rep-
resents two or more parties with potentially conflicting interests." 7' That
rule, however, is only a small advance on the traditional view because the
rule does not get to the heart of the problem-actual conflicts.

To remove the dilemmatic decision problem resulting from an actual
conflict, the following three steps are necessary: The client must recog-
nize that his claim on the lawyer's loyalty is necessarily modified; the law-
yer must be free to reveal to each client all information relevant to the
representation; and the clients must accept the fact that the lawyer has a
right to implement their duties to each other. If these conditions are sat-
isfied, the clients eliminate the dilemmatic decision for the lawyer insofar
as the revelation of information is concerned and thereby remove the
most common basis for an actual conflict. If any one of the conditions is
not satisfied, the lawyer cannot act as intermediary and cannot properly
undertake the representation.

An actual conflict, of course, may arise in the intermediation context. If
the lawyer represents several plaintiffs in a tort action that is settled, the
plaintiffs may have a dispute about how the proceeds should be allocated.
At this point, the lawyer is faced with a dilemmatic decision-he cannot
make a decision in favor of the interest of one client over the interest of
another. He can explain any issues of law involved and have the clients
resolve the dispute themselves. If they can do so, even with the advice of
independent counsel, the conflict is resolved. Otherwise, the lawyer must
resign the representation.

Recognition of the lawyer's role as intermediary is not inconsistent with
the traditional law on conflict of interest when the lawyer represents mul-
tiple clients. Rule 2.2, however, does go farther than the traditional rules
by minimizing the opportunity for actual conflict and by providing the

78. MODEL RULES Rule 2.2.
79. Id. comment at 59.
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multiple clients more protection in relation to each other. The lawyer,
however, should be aware that not every multiple client situation is ap-
propriate for intermediation.

In considering whether to act as intermediary between clients, a lawyer
should be mindful that if the intermediation fails the result can be addi-
tional cost, embarrassment and recrimination. In some situations the risk
of failure is so great that intermediation is plainly impossible. For exam-
ple, a lawyer cannot undertake common representation of clients be-
tween whom contentious litigation is imminent or who contemplate con-
tentious negotiations. More generally, if the relationship between the
parties has already assumed definite antagonism, the possibility that the
clients' interests can be adjusted by intermediation ordinarily is not very
good.s"

C. Conflict with a Former Client

Conflict with a former client is a corollary of the lawyer's duty to main-
tain the client's confidences in perpetuity. The Model Code of Profes-
sional Responsibility, for example, contains no specific rule dealing with
conflicts of interest with a former client. It does contain a* rule that the
lawyer shall not "[u]se a confidence or secret of his client for the advan-
tage of himself or of a third person, unless the client consents after full
disclosure." ' Canon 9 of the CPR states: "A lawyer should avoid even
the appearance of impropriety."' 2 In dealing with the problem of conflicts
with a former client, courts frequently use these two provisions together,
the combination of which results in a violation of Canon 583 prohibiting
conflicts of interest.

The Model Rules correct this defect of the CPR in Rule 1.9," which
states:

A lawyer who has formerly represented a client in a matter shall not
thereafter:

(a) represent another person in the same or a substantially related
matter in which that person's interests are materially adverse to the in-
terests of the former client unless the former client consents after consul-
tation; or

(b) use information relating to the representation to the disadvantage
of the former client except as Rule 1.6 would permit with respect to a

80. Id.
81. CPR DR 4-101(B)(3).
82. CPR Canon 9.
83. See, e.g., Black v. Missouri, 492 F. Supp. 848 (W.D. Mo. 1980).
84. MODEL RuLzs Rule.1.9.
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client or when the information has become generally known."

Section (a) of rule 1.9 can be analogized to "the appearance of impro-
priety"8 6 in that a lawyer who represents a person against a former client
when that person's interests are materially adverse to the former client
can be said to exhibit an appearance of impropriety. Indeed, the cases
prior to the Model Rules suggest that the test for the appearance of im-
propriety was a materially adverse interest between the current and for-
mer clients. Section (b) of rule 1.9, of course, is substantially the same as
DR 4-101(B)(3) of the CPR, except that it makes clear that the prohibi-
tion does not apply to information that has become generally known.s7

The Appearance of Impropriety. The appearance of impropriety
standard, Canon 9 of the CPR," is of little use in dealing with the prob-
lem of conflict with a former client. Arguably, any time a lawyer acts
against a former client, there is an appearance of impropriety, but an
analysis of the cases indicates that courts do not give this meaning to the
standard.8s The point is worth mentioning only because the standard is
usually combined with an allegation of a breach of confidentiality. If the
lawyer has a conflict with a former client, it is usually for this reason, not
for the appearance of impropriety.

Church of Scientology v. McLean"' demonstrates the point. In that
case, an associate of a -law firm was to assist in his firm's defense of a
slander suit. Prior to joining the firm, he had been consulted by the ad-
versary client on a zoning matter.91 The court held the motion to disqual-
ify the associate to be groundless. 9 "To warrant disqualification under
Canon 9 of the Code of Professional Responsibility there must be a show-
ing of a reasonable possibility that some specifically identifiable impropri-
ety occurred and the likelihood of public suspicion must be weighed
against the interest in retaining counsel of one's choice.' 3

In Duncan v. Merrill Lynch, Pierce, Fenner & Smith," the movant for
disqualification argued that there was an actual impropriety by reason of
a violation of Canon 4, which requires the lawyer to protect the client's

85. Id.
86. Id.
87. CPR DR 4-101(B)(3).
88. CPR Canon 9.
89. See Duncan v. Merrill Lynch, Pierce, Fenner & Smith, 646 F.2d 1020 (5th Cir.), cert.

denied, 454 U.S. 895 (1981).
90. 615 F.2d 691 (5th Cir. 1980).
91. Id. at 692.
92. Id. at 693.
93. Id.
94. 646 F.2d 1020 (5th Cir.), cert. denied, 454 U.S. 895 (1981).
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confidences. Said the court, "[w]e have held, however, that Merrill
Lynch has yet to establish a violation of Canon 4 in this case. Because no
impropriety has been proved, a Canon 9 violation cannot be premised on
this ground.""

The Second Circuit has said, "Canon 9, though there are occasions
when it should be applied, should not be used promiscuously as a conven-
ient tool for disqualification when the facts simply do not fit within the
rubric of other specific ethical and disciplinary rules."' Thus, because the
occasions when Canon 9 should be applied are rare, it was eliminated
from the Model Rules as being too subjective in nature.

Confidentiality. There is no rule prohibiting a lawyer from "ever
representing an interest adverse to that of a former client." 98 The rule is
that a lawyer must preserve the confidences of the client, unless the client
consents to disclosure." The rule has the following three aspects: The
lawyer cannot reveal the confidences, cannot use them to the disadvan-
tage of the client, and cannot use them to benefit himself or herself.100

Whenever a lawyer who is representing an interest adverse to that of a
former client finds it necessary to breach the rule protecting the client's
confidences, he or she has a conflict of interest. This is true whether the
representation involves litigation or not, because the rule clearly applies
to the office as well as the courtroom. This point is noteworthy because
the cases almost invariably deal with the problem of conflict with a for-
mer client in the context of disqualification of the lawyer as an advocate
in a trial. There is no logical reason, however, why a former client could
not bring an independent action to enjoin a lawyer from representing a
client with an adverse interest. The issue might also be raised as a de-
fense in an action by a lawyer for fees, because a lawyer who is guilty of a
conflict of interest in the representation of a client may not be entitled to
be paid.

A lawyer who represents an interest adverse to a former client should,
in theory, know whether the representation involves a breach of the rule
of confidentiality. The problem is that the duty of confidentiality is so
comprehensive that arguably any representation against a former client
could be said to entail a breach of confidence. Nevertheless, a per se rule,
even when the representation is adverse to the former client, has been

95. 646 F.2d at 1022.
96. Id. at 1032.
97. International Elecs. Corp. v. Flanzer, 527 F.2d 1288, 1295 (2d Cir. 1975). See also

Black v. Missouri, 492 F. Supp. 848 (W.D. Mo. 1980).
98. 646 F.2d at 1027-28.
99. CPR Canon 4.

100. CPR Dr 4-101(B); see MoDEL RuLs Rule 1.9.

[Vol. 37



CONFLICTS OF INTEREST

rejected,101 and courts have developed the 'substantial relationship' test
to determine if a representation against a former client is a conflict of
interest.10' The test is essentially a rule of evidence defining what must be
proven in order to disqualify a lawyer from acting against a former
client.10s

To determine whether he or she has a conflict with a former client the
lawyer must make the determination in light of the 'substantial relation-
ship' rule. As first promulgated, the rule provided "that the former client
need show no more than that the matters embraced within the pending
suit wherein his former attorney appears on behalf of his adversary are
substantially related to the matters or cause of action wherein the attor-
ney previously represented him, the former client." 1" The court will then
irrebuttably presume that relevant confidential information was
disclosed.106

Although the substantial relationship test is a rule of evidence,1" the
irrebuttable presumption turns it into a substantive rule of law. Once the
substantial relationship is established, disqualification follows automati-
cally, even if no breach of confidence is involved. While in most instances
a substantial relationship between the two representations will result in a
breach of confidence, it does not follow that this will always be so. For
example, if A goes to a lawyer for advice on whether to sign the contract
with B, the lawyer would be precluded from representing B in an action
against A for breach of the contract, if there is an irrebuttable presump-
tion, although A revealed to the lawyer no confidences. This may be the
correct result, but for the lawyer who must make a decision as to whether
he or she can represent B, it means that the decision must be no, despite
the fact that the purpose of the rule-to protect the client's confi-

101. See supra note 89 and accompanying text.
102. T.C. Theatre Corp. v. Warner Bros. Pictures, 113 F. Supp. 265 (S.D.N.Y. 1953);

Consolidated Theaters v. Warner Bros. Circuit Management Corp., 216 F.2d 920 (2d Cir.
1954); Fleischer v. A.A.P., Inc., 163 F. Supp. 548 (S.D.N.Y. 1958), appeal dismissed sub
nom. Fleischer v. Phillips, 264 F.2d 515 (2d Cir.), cert. denied sub nom. Fleischer v. Benja-
min, 359 U.S. 1002 (1959); Emle Indus. v. Patentex, Inc., 478 F.2d 562 (2d Cir. 1973).

103. Consolidated Theaters v. Warner Bros. Circuit Management Corp., 216 F.2d 920,
924 (2d Cir. 1954).

104. T.C. Theatre Corp. v. Warner Bros. Pictures, 113 F. Supp. 265, 268 (S.D.N.Y. 1953);
see also Wilson P. Abraham Const. Corp. v. Armco Steel Corp., 559 F.2d 250 (5th Cir. 1977);
In re Yarn Processing Patent Validity Litig., 530 F.2d 83 (5th CIr. 1976).

105. T.C. Theatre Corp. v. Warner Bros. Pictures, 113 F. Supp. 265 (S.D.N.Y. 1953); see
also Duncan v. Merrill Lynch, Pierce, Fenner & Smith, 646 F.2d 1020 (5th Cir. 1981); Emle
Indus. v. Patentex, Inc., 478 F.2d 562 (2d Cir. 1973); Cannon v. United States Acoustics
Corp., 398 F. Supp. 209 (N.D. Ill. 1975), aff'd in part and rev'd in part, 532 F.2d 1118 (7th
Cir. 1976).

106. Novo Terapeutisk Laboratorium v. Baxter Travenol Laboratories, 607 F.2d 186 (7th
Cir. 1979) (panel opinion).
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dences-is not served.
This result explains why there has been some retreat from the irrebut-

table presumption rule. In Novo Terapeutisk Laboratorium v. Baxter
Travenol Laboratories,107 Cook, the lawyer, left the Hume firm and took
the Baxter account with him."" In a suit against Baxter, Cook repre-
sented Baxter and Hume, his former law firm, represented the plaintiff.
Cook filed a motion to disqualify, the Hume firm. The district court de-
nied the motion to disqualify and was reversed in a panel decision.10' On
rehearing en banc, the court reversed the panel decision and affirmed the
district court.1

The court en banc applied the three part analysis it had suggested in
Westinghouse Electric Corp. v. Gulf Oil Corp." ' as follows:

Initially, the trial judge must make a factual reconstruction of the
scope of the prior legal representation. Second, it must be determined
whether it is reasonable to infer that the confidential information alleg-
edly given would have been given to a lawyer representing a client in
those matters. Finally, it must be determined whether the information is
relevant to the issues raised in the litigation pending against the former
client.11'

The court determined that all three parts of the test had been met, and
if Cook were seeking to represent plaintiff, he would clearly be disquali-
fied.113 The question the court then considered was to what extent the
confidential information Cook presumably received must be imputed to
other members of the firm.114 The court concluded that it was reasonable
to presume that members of a law firm freely share their client's confi-
dences with one another, but that the issue was whether this presumption
should be irrebuttable. 1 The court concluded that "a rote reliance on
irrebuttable presumptions may deny the courts the flexibility needed to
reach a just and sensible ruling on ethical matters," ' and that, in this
case, the presumption need not be irrebuttable.'11 The presumption was

107. 607 F.2d 186 (7th Cir. 1979).
108. Id. at 187.
109. Id.
110. Id. at 197.
111. 588 F.2d 221 (7th Cir. 1978).
112. 607 F.2d 186 at 195 (quoting Westinghouse Elec. Corp. v. Gulf Oil Corp., 588 F.2d

at 225).
113. 607 F.2d 186 at 197.
114. Id.
115. Id. at 196.
116. Id. at 196-97.
117. Id. at 197.
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"clearly and effectively rebutted" by the evidence.' In Lemaire v. Tex-
aco," ' the court applied the Seventh Circuit rule as discussed above.120

IV. CLIENT WAIVER

The rules of ethics requiring that the lawyer obtain client consent if the
representation concerns a conflict of interest are something of an anom-
aly. The rules seem to say that a lawyer can engage in a conflict of inter-
est if the client is willing to waive the conflict. An example is rule 1.7 of
the Model Rules.

Rule 1.7 deals with two situations. The first is when the representation
of one client will be directly adverse to another client,"' and the second is
when the representation of a client may be materially limited by the law-
yer's responsibilities to another client, to a third person, or by the law-
yer's own interests."2

1 In both situations, the lawyer may not represent
the client unless a two-part condition is satisfied: First, if the lawyer
reasonably believes that the representation will not adversely affect the
representation, and second, if the client consents.12'

The first condition is subjective and the second is objective, and the
combination of two conditions with these characteristics creates signifi-
cant questions of interpretation and application. To deny the lawyer the
right to engage in conflict of interest and then to give the lawyer the right
to determine if the conflict is in fact a conflict is to create confusion and,
at a minimum, to create problems of proof.

The comment to rule 1.7 makes clear that the rule does not mean what
it says, but the comment itself is somewhat contradictory. Thus, while it
says that "[a] client may consent to representation notwithstanding a
conflict,"'12' it also says that "when a disinterested lawyer would conclude
that the client should not agree to the representation,"" 5 the lawyer can
neither ask for consent nor provide the representation.116

In fact, despite what the rules say, there are instances in which the
client may not be permitted to waive the conflict.127 This disparity be-

118. Id.
119. 496 F. Supp. 1308 (E.D. Tex. 1980).
120. Id. at 1310.
121. MODEL RuLEs Rule 1.7(a).
122. Id. Rule 1.7(b).
123. Id. Rule 1.7.
124. Id. Rule 1.7 comment at 30.
125. Id. at 30-31.
126. Id.
127. Supreme Beef Processors v. American Consumer Indus., 441 F. Supp. 1064 (N.D.

Tex. 1977) (court refused to permit client to waive protection of DR 5-101 and DR 5-102);
In re Holmes, 290 Or. 173, 619 P.2d 1284 (1980); United Pacific Ins. v. Zardenetta, 661
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tween what the rules say and what the courts do is created by the failure
of the rules to distinguish between the various kinds of con-
flicts-potential, actual, and per se.

The rules permitting a client to waive a conflict of interest logically can
apply only to potential conflicts. While a client can waive a potential con-
flict of interest, the lawyer must withdraw if that potential conflict be-
comes actual. 28 Courts have dealt most extensively with this problem in
the context of grand jury investigations. If a lawyer represents two or
more clients summoned as witnesses by a grand jury in a single investiga-
tion, there is always a potential conflict of interest. If one witness is of-
fered statutory use immunity and would give testimony detrimental to
other witnesses represented by the same lawyer, the potential conflict be-
comes an actual conflict.12

9

The cases on conflict of interest in connection with grand jury investi-
gations are legion and the results are not always consistent, primarily be-
cause the issues are fact intensive. Still, the cases do develop the law on
an otherwise obscure point-that a client may waive a potential, but not
an actual, conflict of interest.

Even this point, however, merits some qualification. Jelco,130 discussed
above, indicates that there are instances in which the client's waiver of a
potential conflict will deny the client relief if an actual conflict arises.
There are two reasons for this result. The first, and more important, is
that the conflict does not bring into question the integrity of the profes-
sion; the second is that the client, by his conduct after having been fully
informed, has induced reliance by the lawyer. Consequently, he is es-
topped from objecting to a future conflict.

The rules of ethics by their own terms deny the lawyer the right to
permit a client to waive a per se conflict of interest. The significant point
here is that per se conflicts deal with a conflict between lawyer and client.
They are prophylactic in nature, and to permit the client to waive them
would be to defeat their purpose.

V, DISQUALIFICATION

Disqualification issues, for the most part, require the application of
conflict rules in the context of litigation. While a lawyer may be disquali-
fied for unethical conduct apart from violation of conflict rules,' 13 most of

S.W.2d 244 (Tex. Ct. App. 1983).
128. In re Grand Jury Investigation, 436 F. Supp. 818 (W.D. Pa. 1977).
129. Id.
130. 646 F.2d 1339 (9th Cir. 1981).
131. McCuin v. Texas Power & Light Co., 714 F.2d 1255 (5th CIr. 1983) (lawyer disqual-

ified for employing brother-in-law of judge to assist in case over which judge was presiding
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the substantive law on conflicts is found in cases in which a lawyer seeks
to disqualify the adversary. An important aspect of disqualification law,
then, is the procedural as well as the substantive issues involved. Three
procedural problems merit consideration: standing to raise the issue,
burden of proof, and the appealability of orders on motion to disqualify.

A. Standing to Raise the Issue

Generally, the person who raises the issue of conflict of interest is a
client or a former client. If a lawyer acts in a self-serving manner to the
detriment of a client, he or she has created a conflict of interest between
lawyer and client, and redress is available to the client.1

3
2 Similarly, if a

lawyer represents two or more clients in a single transaction or a trial,
any of the clients has standing to invoke the conflict of interest rules if
the lawyer is in fact guilty of a conflict of interest.38 If the lawyer acts to
protect the interest of one multiple client to the detriment of the others,
there is a conflict of interest."8' The most common situation, perhaps, is
one in which the lawyer acts in a substantially related matter against a
former client. In this type of case the former client has standing to seek
disqualification of the lawyer.' 5

Because these situations are the most frequently encountered, it is easy
to overlook the point that standing to raise the issue of conflict of interest
is not limited to clients or former clients. An opposing lawyer, whether
representing a former client or not, may properly complain about a law-
yer's conflict of interest.

The justification for this rule is the public interest in protecting the
integrity of the legal process.'" The right to complain about a conflict of
interest, thus, is extended to persons who are placed at a disadvantage by
reason of a lawyer's breach of an ethical duty. The leading case on this
point is Kevlik v. Goldstein,5 " in which plaintiff moved to disqualify de-
fendant's counsel on the basis of the following facts.lss

Plaintiff and a friend had been arrested and acquitted of criminal
charges. Both had a cause of action against a municipality for Violation of

for purpose of having judge recuse himself).
132. In re Holmes, 290 Or. 173, 619 P.2d 1284 (1980).
133. In re Porter, 283 Or. 517, 584 P.2d 744 (1978).
134. Dunton v. County of Suffolk, 729 F.2d 903 (2d Cir. 1984).
135. In re Corn Derivatives Antitrust Litig., 748 F.2d 157 (3d Cir. 1984), cert. denied sub

nom. Cochrane & Bresnahan v. Plaintiff Class Representatives, 105 S. Ct. 2702 (1985).
136. See Black v. Missouri, 492 F. Supp. 848, 861 (W.D. Mo. 1980) (when public interest

is great, "the district defendants should be entitled to raise any apparent conflicts of inter-
est which might undermine the validity of proceedings in this case" Id.).

137. 724 F.2d 844 (1st Cir. 1984).
138. Id. at 845.
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civil rights. Prior to the acquittal on the criminal charges, the friend had
consulted an attorney named McNamara, a member of the law firm that
represented his father. The friend, because of differences with McNa-
mara, retained a different lawyer and obtained an out-of-court settle-
ment. He was not a party to the present action.'

Plaintiff retained Gardner as his lawyer and brought the present action.
Gardner moved to disqualify McNamara's firm that the friend had con-
sulted, from representing the municipality as defendant because the
friend would be called as a witness and a member of the firm was privy to
privileged attorney-client information.140

The court, acknowledging that the disqualification motion was in the
name of plaintiff, noted that it was actually brought by the lawyer, and
rejected defendant's argument that only a former client may raise a dis-
qualification motion. In holding that the lawyer had standing, the court
relied heavily on the CPR and the duty of a lawyer to report ethical viola-
tions to the court. Of equal importance, the court started its analysis of
the case with the 'generally accepted rule' that a district court has the
duty and responsibility of supervising the conduct of attorneys who ap-
pear before it. 1

4
1 Since this is true of any court, a motion to disqualify, in

the appropriate case, may be made for the first time on appeal.'4 2

B. Burden of Proof

A motion to disqualify may result in an evidentiary hearing. If there is
no dispute concerning the facts and the law is clear, no evidentiary hear-
ing is necessary. This would be true when there is a per se conflict. For
example, if the rule is that one lawyer cannot represent two codefendants
in a capital felony case'43 and the lawyer represents two codefendants in
this type of case, the court may take judicial notice of this fact as a mat-
ter before the court and disqualify the lawyer sua sponte." Moreover, in
the appropriate case, there is nothing to prevent a court from ruling on
the motion relying only on the affidavits of the parties.

If an evidentiary hearing is held, the issue of burden of proof necessa-
rily arises and, in accordance with the normal rules of procedure, the bur-
den would be on the movant. The issue, however, has received only lim-

139. Id. at 846.
140. Id.
141. Id. at 847.
142. See supra note 135 and accompanying text. Note, however, that one who knowingly

refrains from asserting conflict of interest as a basis of disqualification may be deemed to
have waived the right to do so. See Trust Corp. v. Piper Aircraft Corp., 701 F.2d 85 (9th Cir.
1983).

143. Fleming v. State, 246 Ga. 90, 270 S.E.2d 185, cert. denied, 449 U.S. 904 (1980).
144. Id. at 93, 270 S.E.2d at 188.
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ited consideration in the cases. The leading case on this point is Duncan
v. Merrill Lynch, Pierce, Fenner & Smith'45 in which defendant sought to
disqualify plaintiff's counsel because he had formerly represented defen-
dant.'" The court stated and approved the generally accepted
rule: "Once the former client proves that the subject matter of the pre-
sent and prior representation are 'substantially related,' the court will ir-
rebuttably presume that relevant confidential information was disclosed
during the former period of representation.' 1 47

The court, however, emphasized that "the party seeking disqualifica-
tion of his former counsel must bear the burden of proving that the pre-
sent and prior representations are substantially related."'" The court
went on to explain:

Instead of requiring Merrill Lynch to prove that the present and former
representations were substantially related, the court assigned Duncan the
task of proving that the two representations were not substantially re-
lated. The court not only removed the burden of proof from Merrill
Lynch but saddled Duncan with the burden of proving a negative.'"

The Duncan case is not unusual in its placement of the burden of proof
on the movant in a disqualification hearing. It is unusual in that it recog-
nizes the distinction between the potential for a conflict and a potential
or actual conflict. The problem can be analyzed in the following way. Be-
cause of the former representation of defendant by counsel for plaintiff,
there was a potential for a conflict, but the potential for a conflict existed
only if the litigation concerned a substantially related matter. By making
the motion to disqualify, defendant attempted to have the court treat this
potential for conflict as an actual conflict, thus, bypassing the issue of
potential conflict. Because the prior representation created only a poten-
tial for conflict, without more, it was not either a potential or an actual
conflict. The court in Duncan, thus, placed on the movant the burden of
proving that the potential conflict actually existed, that is, that the prior
and present representation were substantially related.'"

In evidentiary terms, the movant, by producing some evidence, sought
to place on the adverse party the burden of persuasion. In rejecting this
approach, the court clarified the substantive rule that adverse representa-
tion against a former client is not in itself precluded. In other words, ac-
tion against a former client does not create a conflict unless the two rep-

145. 646 F.2d 1020 (5th Cir. 1981).
146. Id. at 1022.
147. Id. at 1028.
148. Id.
149. Id. (emphasis in original).
150. Id. at 1033.
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resentations are substantially related.
Given the fact that lawyers tend to view the disqualification motion as

primarily a tactical tool, the use of which frequently has little to do with
the merits of the issue, this is a sound approach. It is reasonable to con-
clude that, whenever a movant's basis for disqualification is a potential
for conflict, the movant has the burden of persuasion in proving that an
actual conflict exists.

This problem occurs not only when the lawyer acts against a former
client, but also whenever the lawyer represents multiple parties in the
same transaction. A lawyer representing several witnesses in a grand jury
investigation, for example, is involved in representation in which the po-
tential for conflict exists. To have the lawyer disqualified, the prosecutor
must prove that there is a potential or an actual conflict-for example,
that one of the clients has been given immunity while the others have
not.

15 1

C. Appealability of Disqualification Orders

The question whether disqualification orders are collateral orders sub-
ject to appeal as 'final judgments' within the meaning of 28 U.S.C. §
1291152 has had a checkered career in the federal courts. The following
four issues arise: The immediate appealability of the denial of a motion
to disqualify in both civil and criminal cases and the immediate appeala-
bility of the grant of a motion to disqualify in both civil and criminal
cases. The United States Supreme Court has answered three of the ques-
tions. In Firestone Tire & Rubber Co. v. Risjord," the Court held that
orders denying a motion to disqualify in a civil case were not immediately
appealable under section 1291.1k Three years later, the Court held that
orders granting a motion to disqualify in a criminal case were not imme-
diately appealable under section 1291.15 In Richardson-Merrell, Inc. v.
Koller,1" the Court held that the grant of a motion to disqualify counsel
in a civil case was not appealable. 157

In these three cases, the Court made clear that it was deciding only the
issue at hand, but in all three cases the basis for appeal was the collateral
order doctrine of Cohen v. Beneficial Industrial Loan Corp.1 s In Rich-

151. See In re Grand Jury Investigation, 436 F. Supp. 818 (W.D. Pa. 1977); cf. In re
Grand Jury, 446 F. Supp. 1132 (N.D. Tex. 1978).

152. 28 U.S.C. § 1291 (1982).
153. 449 U.S. 368 (1981).
154. Id. at 379.
155. Flanagan v. United States, 104 S. Ct. 1051, 1052 (1984).
156. 105 S. Ct. 2757 (1985).
157. Id. at 2758-59.
158. 337 U.S. 541 (1949).
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ardson-Merrell, the Court relied on its pronouncements in Coopers &
Lybrand v. Livesay,159 to hold that the court of appeals lacked jurisdic-
tion to entertain the appeal.160 Given this similarity, one can reasonably
conclude that the probability is very small that the Court will permit an
immediate appeal under section 1291 in criminal cases when a motion to
disqualify is denied.

One other factor lends support to this conclusion. Presumably a party
who is aggrieved by an order on a motion to disqualify can appeal under
section 1292(b), permitting the appeal of an interlocutory order upon cer-
tification of the trial judge. Indeed, the judge in Firestone did certify the
order for appeal, but the parties elected to proceed under section 1291.161
The court in both Firestone and Richardson-Merrell considered the
availability of this remedy as well as the remedy of mandamus in appro-
priate cases. 1 "2

When the ruling on a motion to disqualify is appealed as part of the
final judgment, there is an unanswered question. Does the appealing
party have to prove any harm or prejudice? In Flanagan, the Court im-
plied that in a criminal case there may be no need to show prejudice in
order to obtain a reversal, at least if the right concerned can be analo-
gized to a sixth amendment right. On the other hand, the Court said that
if the asserted right is not violated, absent some demonstrated prejudice
to the defense, a disqualification order still falls outside of the collateral
order exception.'" This is because, under these conditions, a disqualifica-
tion order is not independent of the issue to be tried and "[ilts validity
cannot be adequately reviewed until trial is complete.""

In civil cases, proof of harm by reason of a disqualification order,
whether the order grants or denies the motion would be inordinately diffi-
cult, if not impossible. For example, how could one prove that the result
of the trial would have been different if the order had been different? As
Justice Stevens, dissenting in Richardson-Merrell said, "lilt would be
virtually impossible to demonstrate that an outcome has been affected by
the change of counsel as opposed to the other myriad variables present in
civil litigation."16' 5

Justice Brennan recognized this problem in his concurring opinion:

[A] litigant's right to retain an attorney of choice can be protected on
review of final judgment if appellate courts are willing when necessary to

159. 437 U.S. 463 (1978).
160. 105 S. Ct. at 2766.
161. Firestone Tire & Rubber Co. v. Risjord, 449 U.S. 368, 372 n.7 (1981).
162. Firestone, 449 U.S. 368 (1981); Richardson-Merrell, 105 S. Ct. 2757 (1985).
163. 104 S. Ct. at 1056.
164. Id, at 1057.
165. 105 S. Ct. at 2768 (Stevens, J., dissenting).
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set aside verdicts-even when they result from lengthy civil proceedings.
Moreover, today's result could well give pause to a party considering an
abusive disqualification motion, for an improper grant of such a motion
could jeopardize an ultimate jury verdict in his favor.161

A court may rule, of course, that a showing of harm is not necessary
and that a violation of a rule of ethics is sufficient to reverse, particularly
if the violation has resulted in the denial of a fair trial. This was the
result in a state case, In re Estate of Richard.67 In that case, the movant
did not move for disqualification until the trial was in progress and the
trial judge refused to grant the motion.168 The only issue on appeal was
whether the lawyer sought to be disqualified was guilty of unethical con-
duct.1 69 The court said:

Although there is ample evidence to support the trial court if a ques-
tion of sufficiency of evidence were being presented, that is not the ques-
tion before this Court. The question here is whether Phillips' answers to
the court under the facts of this case denied claimant a fair trail. We
believe they did. The trial judge obviously believed Phillips, who did not
testify and thus was not available for claimant to cross-examine; nor
could claimant attempt to refresh Phillips' recollection. Had the trial
judge not believed Phillips', he obviously would have removed him from
the case.

Under the circumstances of this case, counsel should have voluntarily
withdrawn; and upon counsel's failure to voluntarily withdraw, the trial
judge should have removed him. We are of the opinion that David R.
Richards [sic] was denied a fair trial; therefore, the judgment cannot
stand, regardless of any views we may have from our examination of the
record before us concerning the merits of the claim against the estate.1 70

The lawyer involved was subsequently subjected to a disciplinary pro-
ceeding for his conduct. 7 1

The federal rule on the appealability of orders of disqualification, of
course, is not applicable to the states and, indeed, the issue seldom seems
to be raised in state cases.17 Apart from differences in the procedural
rules, one explanation may be that state supreme courts usually promul-
gate the rules of ethics and retain the responsibility for their implementa-

166. Id. at 2767 (Brennan, J., concurring).
167. 4 Kan. App. 2d 26, 602 P.2d 122 (1979).
168. Id. at 29, 602 P.2d at 125.
169. Id. at 27, 602 P.2d at 123.
170. Id. at 34-35, 602 P.2d at 128.
171. State v. Phillips, 232 Ken. 625, 656 P.2d 770 (1983).
172. See, e.g., Blumenfeld v. Borenstein, 247 Ga. 406, 276 S.E.2d 607 (1981) (permission

granted for direct appeal to Georgia Supreme Court from orders of trial court disqualifying
an attorney).
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tion. Thus, a state supreme court may be more willing to allow an inter-
locutory appeal on issues of disqualification than the United States
Supreme Court.

VI. CONCLUSION

Lawyers probably encounter conflict of interest problems more fre-
quently than any other type of ethical problem. The most effective means
of avoiding conflicts is analysis, and for this purpose, a strong framework
is needed. If the lawyer identifies a conflict as per se, actual, or potential
and determines it to be a conflict with the client, between clients, or with
a former client, he or she would be better able to perceive the problem, to
analyze it, and to act accordingly.

The most effective means of avoiding conflicts is communication with
the client. At all times and under all circumstances, the lawyer should
keep the client informed about all matters relevant to the representation.
Apart from the fact that keeping the client informed is good business
practice, it is a mark of respect for the client and creates a bond of trust
and confidence that may well enable the client to excuse the lawyer's
errors.

Ultimately, most conflict of interest problems are the opposite side of
the coin of confidentiality. Indeed, when one considers that the lawyer
has only three basic duties-loyalty to the client, respect for the tribunal,
and fairness to an adversary-it is evident that most ethical problems
have their genesis in problems of communication. The lawyer, therefore,
must protect the confidences of the client, be candid with the tribunal,
and communicate to the adversary relevant information as required by
law.

The client should understand these duties and how they interre-
late: how they do interrelate is determined not by rules of ethics, but by
rules of general law. The client's understanding of this basic fact will en-
able the lawyer to avoid conflict with the client and thereby to avoid con-
flicts of interest. A conflict of interest concerns not only the client's sub-
stantive rights and duties, but the lawyer's procedural rights and duties
as well. The client must make the decision about his or her own substan-
tive rights and duties. This is why communication with the client is the
major factor in avoiding conflicts of interest.
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