COMMENT

Garcia v. San Antonio Metropolitan Transit
Authority: Dismantling A Nation of Many
Sovereign States
INTRODUCTION

In Garcia v. San Antonio Metropolitan Transit Authority,' the United
States Supreme Court, in a five-to-four decision, overruled its nine-yearold precedent in National League of Cities v. Usery 2 and held that the
extension of the Fair Labor Standards Act (FLSA) minimum-wage and
hour provisions to state and local transit system employees was not "destructive of state sovereignty or violative of any constitutional provision."' 3 Making a rare overruling of recent precedent,4 the Court ended
the expansion of state and local government authority and broadened the
scope of federal authority under the commerce clause. The decision rejected the National League of Cities test for determining when federal
power ends and state power begins as 'unworkable' and 'unnecessary. ' 5
The Court seemed content to return to the pre-NationalLeague of Cities
era when it used the commerce clause to enlarge federal power and defeat
all tenth amendment challenges by the states.
This Comment will review the historical basis for Garcia, analyze the
opinion itself, and probe the implications and possible results of the

1.

105 S. Ct. 1005 (1985). (Justice Blackmun delivered the opinion of the Court. His

opinion was joined by Justices Brennan, White, Marshall, and Stevens. Justice Powell submitted a dissenting opinion in which Chief Justice Burger and Justices Rehnquist and
O'Connor joined. Separate dissents were filed by Justice Rehnquist and Justice O'Connor.)
2. 426 U.S. 833 (1976).
3. 105 S.Ct. at 1020.
4. Id. at 1021.
5. Id. at 1016.
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Court's holding. Section I will examine the history of the Supreme
Court's interpretation of both the tenth amendment and the commerce
clause from 1789 until 1976. It will explore the origins of each provision,
showing the breadth of state sovereignty under the tenth amendment
through the mid-1930's and then its decline in the face of an expansive
interpretation of federal authority under the commerce clause. Section II
will focus on the 1976 decision, National League of Cities, and the four
Supreme Court cases following it, which unsuccessfully sought to identify
areas of 'traditional state functions' immune from federal regulation. In
section III, this Comment will discuss the Court's holding in Garcia that
rejected the National League of Cities decision and allowed Congress to
extend the FLSA to state and local employees. Finally, section IV will
analyze the arguments raised in the Garcia decision and explore the immediate and future ramifications of the holding. It also will consider
whether Garcia resolved the conflict between federal and state authority
or whether it was merely the next in an unprecedented series of judicial
reversals.
I.
A.

HISTORY OF THE RELATIONSHIP BETWEEN THE TENTH AMENDMENT AND
THE COMMERCE CLAUSE

Origins of the Tenth Amendment and the Commerce Clause

In 1787, the First Continental Congress convened in Philadelphia to
establish a more effective federal government.' The delegates structured a
dual system comprised of federal and state governments.' The federal
government's power pertained to a few definite areas that required unified, national authority.' The state governments retained undefined
power to serve the needs of their citizens in local matters.9 The delegates
6. 1 J. TUCKER, THE CONSTITUION OF THE UNITED STATES § 143, at 64 (1899).
7. THE FEDERALIST No. 45, at 328 (J. Madison) (B. Wright ed. 1974). James Madison
wrote:
[TIhe powers delegated by the proposed Constitution to the federal government
are few and defined. Those which are to remain in the State governments are
numerous and indefinite. The former will be exercised principally on external objects, as war, peace, negotiation, and foreign commerce; ....
The powers reserved to the several States will extend to all the objects which, in the ordinary
course of affairs, concern the lives, liberties, and properties of the people; and the
internal order, improvement, and prosperity of the State.
Id.
8. For example, article I, § 8 of the Constitution gives Congress the power to lay and
collect taxes; to borrow money on credit; to regulate commerce with foreign nations, between states, and among Indian tribes; to coin money; and to declare war. U.S. CONST. art. I,
§ 8, cl. 1-4, 11.
9. The delegates did not put a provision in the body of the Constitution ensuring that
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gave the states this broad authority because they believed self-government on the local and state level was essential to foster loyalty in their
citizens. 10
The delegates also gave the federal government the power to act directly on the citizens, rather than acting through the states." This power
gave the federal government the strength it had lacked under the Articles
of Confederation to enforce its laws." Because both federal and state governments could pass laws over individuals, the delegates recognized the
potential for conflict.1 3 They included the supremacy clause that 1made
4
the federal Constitution and laws the "supreme Law of the Land."
Although the delegates to the convention believed that the structure of
the national government implied a strong state government, 5 many
others feared that, absent an explicit provision ensuring state sovereignty,
the national government's power eventually would overcome state authority." Several states, in ratifying the Constitution, added caveats that the
power granted the federal government was limited and that the states
retained all power not delegated."' After ratification, the first Congress
quickly proposed and adopted the ten amendments of the Bill of Rights
to allay the states' fears." The tenth amendment specifically addressed
the issue of state sovereignty raised during ratification. It stated that
"[t]he powers not delegated to the United States by the Constitution, nor
prohibited by it to the States, are reserved to the States respectively, or
to the people.""

the states retained all powers not given to the federal government. They believed this concept was inherent in the framework of the government. THE FEDERALIST No. 84, at 534-35
(A. Hamilton) (B. Wright ed. 1974).
10. Alexander Hamilton wrote that citizens would consider the state that governed their
daily concerns as "the immediate and visible guardian of life and property." THE FEDERALiST No. 17, at 169 (A. Hamilton) (B. Wright ed. 1974). James Madison pointed out that the
involvement of people in their state governments will create strong bonds between the two.
THE FEDERALIST No. 46, at 330 (J. Madison) (B. Wright ed. 1974).

11.
12.

1 RECORDS

OF THE FEDERAL CONVENTION OF

1787, 133 (M. Farrand ed. 1911).

THE FEDERALIST No. 15, at 158 (A. Hamilton) (B. Wright ed. 1974). 1 J. TUCKER, THE
CoNSTrrrUTIoN OF THE UNITED STATES § 141, at 256-57 (1899).
13. THE FEDERALIST No. 33, at 247-48 (A. Hamilton) (B. Wright ed. 1974); THE FEDERALiST No. 44, at 322-23 (J. Madison) (B. Wright ed. 1974).

U.S. CONST. art. VI, cl.2.
THE FEDERALIST No. 84, at 536-38 (A. Hamilton) (B. Wright ed. 1974).
16. 1 B. SCHWARTZ, THE BILL OF RIGHTS: A DOCUMENTARY HISTORY 510-11 (1971).
17. 1 J. TUCKER, THE CONSTITUTION OF THE UNITED STATES § 146, at 275-81 (1899). Massachusetts, South Carolina, New Hampshire, Virginia, New York, and Rhode Island expressly stated in their ratifications of the Constitution that their stated sovereignty remained intact. Id.
18. 2 B. SCHWARTZ, THE BILL OF RIGHTS: A DOCUMENTARY HISTORY 983-1167 (1971).
19. U.S. CONST. amend. X.
14.
15.
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Origins of the Commerce Clause

At the Constitutional Convention, the delegates also considered the economic problems created by inconsistent trade regulations among the
states.2 They shifted legislative authority from the states to Congress for
economic matters concerning more than one state.2 The commerce
clause, in its final form, conferred on Congress the power "[to regulate
Commerce with foreign Nations, and among the several States, and with
the Indian Tribes. ' 22 There was little debate among the delegates over
the clause's meaning.28 The delegates adopted the clause to prevent tariffs among the states and to unify the states' relationships with other nations.2" The delegates did not envision its application to purely local matters that would be regulated by the states or by their localities.
Since 1791, when the First Continental Congress met, questions have
arisen about the extent of the federal government's commerce clause
power in relation to the state sovereignty guaranteed by the tenth amendment. Two diametrically opposed points of view developed during the following two centuries. One view held that the tenth amendment was an
affirmative restraint on the congressional commerce power, giving the
state exclusive control over certain commercial matters. 8 The opposinge
view asserted that the commerce power was a "power complete in itself'
that knew no boundaries. State authority was subordinate to federal authority and had no exclusive area of control. At various times in history,
the Court has followed one interpretation or the other in determining the
scope of the federal commerce clause power.
C.

1787 to 1937: Rise and Fall of the Pro-State Era

During the Constitution's early years, no case arose in the Supreme
Court concerning Congress' article I commerce power. In 1824, the Court,
in Gibbons v. Ogden,2 7 first examined the scope of the commerce clause.
20. 1 J. TUCKER, THE CONSTITUTION OF THE UNITED STATES § 142, at 258-61, § 143, at
261-65 (1899); 2 J. TUCKER, THE CONSTITUTION OF THE UNITED STATES § 250, at 519-20
(1899).
21. THE FEDERALIST No. 42, at 305-06 (J. Madison) (B. Wright ed. 1974).
22. U.S. CoNsT. art. I, § 8, cl. 3.
23. Abel, The Commerce Clause in the Constitutional Convention and in Contemporary Comment, 25 MINN. L. REV. 432, 470 (1941). Abel wrote "The first thing that strikes
one's attention in seeking references directed to interstate commerce is their paucity ....
In the convention, control over commerce seems to have been mentioned only nine times."

Id.
24.
25.
26.
27.

THE FEDERALIST No. 42, at 305-06 (J. Madison) (B. Wright ed. 1974).
National League of Cities v. Usery, 426 U.S. 833 (1976).
Gibbons v. Ogden, 22 U.S. (9 Wheat.) 1, 196 (1824).
22 U.S. (9 Wheat.) 1 (1824).
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Justice Marshall, writing for the Court, determined that regulation of a
passenger steamboat between New York and New Jersey fell within the
federal sphere of power because it was commerce between parts of the
nation.2 He wrote that "[clommerce among the States, cannot stop at the
external boundary lines of each state, but may be introduced into the
interior. ' '2 9 Marshall explained that the federal power under the commerce clause controlled this commerce "to its utmost extent, and acknowledges no limitations, other than are prescribed in the
[CIonstitution." s The only restraints on the commerce power, he said,
were political:
The wisdom and the discretion of congress, their identity with the people, and the influence which their constituents possess at elections, are
...the sole restraints on which they have relied, to secure them from its
abuse. They are the restraints on which the people must often rely solely,
in all representative governments.3 1
As the first case interpreting the extent of the commerce clause, most
subsequent cases have relied on the Court's holding in Gibbons.
From 1824 to 1937, the Supreme Court rarely addressed the issue of
the extent of the commerce clause power.3' The Court acknowledged Gibbons' holding, but generally permitted the states to control local commercial matters that technically fell within Congress' article I commerce
clause power.3 From 1900 to the mid-1930's, plaintiffs successfully challenged congressional legislation generated by a rapidly expanding national economy." The Supreme Court concluded that a number of areas,
28. Id. at 192.
29. Id. at 194.
30. Id. at 196.
31. Id. at 197. See Wechsler, The PoliticalSafeguards of Federalism: The Role of the
States in the Composition and Selection of the National Government, 54 COLUM. L. REV.
543 (1954).
32. Only two cases came before the Supreme Court, Cooley v. Board of Wardens, 53 U.S.
(12 How.) 299 (1851), and United States v. Dewitt, 76 U.S. (9 Wall.) 41 (1869). In Dewitt,
the Court held invalid, as an impermissible extension of commerce power, a federal law
prohibiting the sale of illuminating oils. Id. at 49.
33. See, e.g., Cooley v. Board of Wardens, 53 U.S. (12 How.) 299, 305-06 (1851).
34. See Carter v. Carter Coal Co., 298 U.S. 238 (1936) (Bituminous Coal Conservation
Act of 1935 regulating the coal production industry); Railroad Retirement Bd. v. Alton R.R.,
295 U.S. 330 (1935) (Railroad Retirement Act of 1934 regulating retirement of railroad employees); Schechter Poultry Corp. v. United States, 295 U.S. 495 (1935) (federal regulation
of the poultry business); Hammer v. Dagenhart, 247 U.S. 251 (1918) (federal law regulating
the minimum age for employing children and setting out the conditions of their employment); Keller v. United States, 213 U.S. 138 (1909) (federal statute which barred the harboring of alien women); Adair v. United States, 208 U.S. 161 (1908) (federal regulation barring employers from firing employees for union membership); The Employers' Liability
Cases, 207 U.S. 463 (1908) (federal law imposing liability for injuries to employees on em-
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from child labor" to coal production,3 6 were reserved to the states under

the tenth amendment guarantees of state sovereignty. In 1937, the Court
abandoned
its pro-state stance in NLRB v. Jones & Laughlin Steel
37
Corp.

D. 1937-1975: Expansion of CongressionalAuthority
In NLRB v. Jones & Laughlin Steel Corp. (Jones & Laughlin)," a
steel company challenged on tenth amendment grounds the power of the
National Labor Relations Board under the National Labor Relations Act
of 1935 (NLRA) 39 to prohibit employers from engaging in any unfair labor practices affecting commerce.'0 The Court rejected the tenth amendment argument, holding that the NLRA was a valid exercise of congressional power to regulate any activity affecting interstate commerce. 1 It
ployers); In re Heff, 197 U.S. 488 (1905) (federal statute prohibiting sale of alcohol to Indians); see also P. BENSON, THE SUPREME COURT AND THE COMMERCE CLAUSE 1937-70, at 48
(1970). Contra Houston, E. & W. Texas Ry. v. United States (Shreveport Rate Cases), 234
U.S. 342, 360 (1914) (the Court recognized the need for federal regulation of railroads and
upheld a federal law setting rates).
35. Hammer v. Dagenhart, 247 U.S. 251 (1918), was overruled by United States v.
Darby, 312 U.S. 100 (1941). Hammer dealt with the Congressional power to prohibit the
interstate transportation of the products of companies that illegally employed child laborers
in violation of the Child Labor Act of 1916. 247 U.S. at 269. By a five-to-four vote, the Court
held that Congress had overstepped its authority. It stated that regulation over commerce
could only be accomplished by prohibiting the use of interstate commerce to affect
the evil intended . . . [Here], [tihe thing intended to be accomplished by this
statute is the denial of the facilities of interstate commerce to those manufacturers in the States who employ children within the prohibited ages ....
The goods
shipped are of themselves harmless.
Id. at 271-72. The Act exceeded the commerce power because it regulated wages and hours,
conditions of employment that were reserved to the states by the tenth amendment. Id. at
276-77.
36. Carter v. Carter Coal Co., 298 U.S. 238 (1936). In Carter, the Court held that congressional attempts to regulate coal production under the Coal Conservation Act of 1935
were an invalid exercise of the congressional commerce power. Id. at 316. The case returned
to the early 'geographical line' test from Gibbons v. Ogden in reviewing interstate activities,
but is remembered best for the distinction drawn by the dissent that foreshadowed the
major shift in commerce clause adjudication in Jones & Laughlin Steel Corp. the next year.
Carter was the last major case that invalidated a congressional act on state sovereignty
grounds. Id.
37. 301 U.S. 1 (1937).
38. Id.
39. National Labor Relations Act of 1935, ch. 372, § 1, Pub. L. No. 198, 49 Stat. 449
(codified at 29 U.S.C. §§ 151-169 (1982 & Supp. 1 1983)). The Act guaranteed private employees the right to organize and bargain collectively. It exempted all federal and state
employees.
40. 301 U.S. at 12.
41. Id. at 49.
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stated that "[ajlthough activities may be intrastate in character when
separately considered, if they have such a close and substantial relation to
interstate commerce that their control is essential or appropriate to protect that commerce from burdens and obstructions, Congress cannot be
denied the power to exercise that control.'4 The Court emphasized that

the effect on interstate commerce must be direct, or federal legislation
could "obliterate the distinction between what is national and what is
local and create a completely centralized government."' 3 The Court admitted that the distinction between a direct and an indirect effect was
"necessarily one of degree.""'
With the decision in Jones & Laughlin, the Court retreated from its
pro-state orientation. For the next forty years, plaintiffs unsuccessfully
attacked the congressional commerce power under a tenth amendment
analysis.' 6 The Supreme Court required Congress to show only (1) a rational basis to regulate a particular activity to protect commerce and (2)
that the legislation reasonably achieved Congress' goal of protecting commerce.' 6 Federal regulation greatly expanded during this period. 47 Two

cases in which the Supreme Court interpreted the Fair Labor Standards
Act (FLSA) of 1935 highlighted the growth of federal power. 48
In 1941, the Court decided United States v. Darby.49 In Darby, a manufacturer of finished lumber challenged the constitutionality of the
FLSA5 0 The FLSA established minimum wage61 and maximum hour52
provisions for certain employees "engaged in commerce or in the production of goods for commerce. '"" The manufacturer argued that the state,
42.

Id. at 37 (citing Schechter Poultry Corp. v. United States, 295 U.S. 495 (1935)).

43. 301 U.S. at 37.
44. Id.
45. Until National League of Cities v. Usery, 426 U.S. 833 (1976), Congress had enacted
legislation under the commerce clause power, and the Supreme Court had upheld it.
46. Katzenbach v. McClung, 379 U.S. 294, 304 (1964).
47. See Wickard v. Filburn, 317 U.S. 111 (1942) (federal regulations imposed on wheat
grown solely for local consumption); Mandeville Island Farms, Inc. v. American Crystal
Sugar Co., 334 U.S. 219 (1948) (federal regulations fixed prices on sales within state); Heart
of Atlanta Motel, Inc. v. United States, 379 U.S. 241 (1964) (federal regulations barred racial discrimination); Perez v. United States, 402 U.S. 146 (1971) (federal regulation of loan
sharking).
48. Maryland v. Wirtz, 392 U.S. 183 (1968); United States v. Darby, 312 U.S. 100 (1941).
49. 312 U.S. 100 (1941).
50. Id. at 108. Act of June 25, 1938, ch. 676, Pub. L. No. 718, 52 Stat. 1060 (codified as
amended, 29 U.S.C. §§ 201-219 (1982 & Supp. 1 1983)). This is the major federal law governing wages, hours, and working conditions of employees. Other provisions include rules
against oppressive child labor, 29 U.S.C. § 212; rules for recordkeeping, Id. § 211; and the
possibility of criminal liability. Id. § 216(a) and (b).
51. 29 U.S.C. § 206 (1982).
52. Id. at § 207.
53. Act of June 25, 1938, ch. 676, Pub. L. No. 718, § 6, 52 Stat. 1062, § 7, 52 Stat. 1063
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not Congress, should regulate wages and hours because they were 'conditions in production' that only indirectly affected commerce." Further, he
claimed that the FLSA was an "indirect attack upon the dual system of
government established by the Constitution. 5
The Court rejected both arguments. It stated that Congress had plenary authority to regulate commerce to protect the public." The majority
gave commerce a broad definition. It included both interstate commerce
and intrastate commerce that affected interstate commerce." In the
Court's opinion, Congress needed only a rational basis for concluding that
a particular activity affected commerce before regulating it.5 5 Congress
had established that the level of salaries affected commerce because low
salaries gave the manufacturer a competitive edge."
The Court rejected the concept of 'dual federalism'6 0 guaranteed by the
tenth amendment. The amendment posed no barrier to federal authority
because it "state[d] but a truism that all is retained which has not been
surrendered."" This characterization has been adopted in later
opinions.62
The second case, Maryland v. Wirtz," came before the Supreme Court
in 1968. Congress had amended the FLSA in 1961 and 1966 because so
many employees remained outside its coverage. The 1961 amendments
expanded the act's coverage to include all 'employees of enterprises' engaged in commerce," but excluded employees of federal, state, and local
governmental units. In 1966, Congress again amended the FLSA, removing the exemption for state and local government employees in nonsupervisory positions working in public hospitals, schools, institutions, and
public transit systems." The 1966 amendments reduced the state and local employees' exempt status. The state of Maryland sought to enjoin the

(codified as amended, 29 U.S.C. §§ 201-219 (1982 & Supp. 1983)).
54. 312 U.S. at 106.
55. Id. at 107 (citing Schechter Poultry Corp. v. United States, 295 U.S. 495, 549 (1935)).
56. 312 U.S. at 114.
57. Id. at 118.
58. Id. at 115, 120-21.
59. Id. at 115.
60. Id. at 116-17. A discussion of the concept of 'dual federalism' is largely outside the
scope of this Comment; however, for a discussion of dual federalism, see E. CORWIN, CORWIN
ON THE CONSTITUTION (1982).
61. 312 U.S. at 124.
62. See Garcia v. San Antonio Metropolitan Transit Auth., 105 S. Ct. 1005 (1985); Maryland v. Wirtz, 392 U.S. 183 (1968).
63. 392 U.S. 183 (1968).
64. Fair Labor Standards Act amendments of 1961, Pub. L. No. 87-30, § 2(c), 75 Stat. 65
(codified at 29 U.S.C. §§ 203(r), (s)).
65. Fair Labor Standards Act amendments of 1966, Pub. L. No. 89-601, 80 Stat. 830
(amending 29 U.S.C. § 203(r) to (s) (1964)).
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enforcement of the 1961 and 1966 amendments as applied to its public
schools and hospitals."6 It argued that the provisions extended federal authority through the commerce clause into areas traditionally left to state
supervision, thus, contravening the tenth amendment.'
The Court first examined both provisions and found a rational basis for
Congress' determination that wages and hours of employees affect a company's competitive position" and that disputes over labor conditions affect commerce," even in public hospitals and schools.70 Upholding the
FLSA, the Court stated that the amendments merely established minimum wage and maximum hour provisions for employees, but in no way
affected the duties performed.7 1 The federal authority to regulate commerce did not conflict with the state's scope of powers. The Court stated
that it "has always recognized that the [federal) power to regulate commerce, though broad indeed, has limits"7 and that the Court "has ample
power to prevent what the appellants purport to fear, 'the utter destruction of the State as a sovereign political entity.' "78
The effect of Wirtz was the establishment of a new approach by the
Court to state sovereignty challenges to commerce clause litigation.
Rather than applying the 'rational basis' test mechanically, the Court examined the effect of a particular state enterprise upon interstate
74
commerce.

The final commerce clause case of this period, Fry v. United States'5
arose from the wage and salary freeze of the 1970 Economic Stabilization
Act . The Fry decision held that the Act applied to all employees, including state and local government employees." Citing Wirtz, the Court
repeated the principle that state sovereignty must yield to the federal
commerce clause authority and to the supremacy clause.78 It noted that
as an emergency action, the act was less intrusive on state sovereignty
than the FLSA had been in Wirtz.7

66.
67.
68.
69.
70.
71.
72.
73.
74.
75.
76.
U.S.C.
77.
78.
79.

392 U.S. at 187.
Id.
Id. at 188-91.
Id. at 191-92.
Id. at 194.
Id. at 193.
Id. at 196.
Id.
Id. at 198-99.
421 U.S. 542 (1975).
Economic Stabilization Act of 1970, Pub. L. No. 91-379, 84 Stat. 799 (codified at 12
§ 1904 (1982)).
421 U.S. at 45-46.
Id. at 548 (citing Wirtz, 392 U.S. at 196-97).
421 U.S. at 548.
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What proved to be the most significant aspect of the Court's decision
was contained in footnote seven of the majority opinion:"'
While the Tenth Amendment has been characterized as a 'truism,' stating merely that 'all is retained which has not been surrendered,'. . . it is
not without significance. The Amendment expressly declares the constitutional policy that Congress may not exercise power in a fashion that
impairs the States' integrity or their ability to function effectively in a
federal system.8
This footnote now is regarded as a signal of the imminent change in the
Court's fundamental attitude toward Congress' unlimited power under
the commerce clause.

II. National League of Cities AND rrs PROGENY
In 1976, the Supreme Court. decided National League of Cities v.
Usery" and reversed its forty-year trend of expanding federal commerce
clause authority over areas traditionally regulated by the states. 8 The
Court, in this five-to-four decision, 8 relied on the tenth amendment to
reassert the concepts of state sovereignty and dual federalism.85 Four
cases" following National League of Cities narrowly defined the scope of
state authority under the tenth amendment, and halted any further diminution of federal authority. In the last two decisions," Justice Blackmun
joined Justices Brennan, White, Marshall, and Stevens, who had dissented in National League of Cities. These justices severely restricted the
scope of National League of Cities and predicted its future demise.88
80. 421 U.S. at 547 n.7 (quoting Darby, 312 U.S. at 124). Justice Rehnquist used this
footnote as his authority in National League of Cities v. Usery, 426 U.S. 833, 842-43 (1976)
to overturn Maryland v. Wirtz, 392 U.S. 183 (1968) and to change the Court's orientation in
commerce clause cases to a pro-state position.
81. 421 U.S. at 547 n.7 (citations omitted).
82. 426 U.S. 833 (1976).
83. Id. at 856.
84. Chief Justice Burger, Justices Rehnquist, Stewart, Powell, and Blackmun composed
the majority. Justices Brennan, White, Marshall, and Stevens dissented.
85. 426 U.S. at 842-52.
86. EEOC v. Wyoming, 460 U.S. 226 (1983); Federal Energy Regulatory Comm'n v. Mississippi, 456 U.S. 742 (1982); United Transp. Union v. Long Island R.R. Co., 455 U.S. 678
(1982); Hodel v. Virginia Surface Mining & Reclamation Assoc., Inc., 452 U.S. 264 (1981).
87. EEOC v. Wyoming, 460 U.S. 226 (1983); Federal Energy Regulatory Comm'n v. Mississippi, 456 U.S. 742 (1982).
88. EEOC v. Wyoming, 460 U.S. 226, 249-50 (1983). Justice Stevens, in his concurrence
stated:
Neither the Tenth Amendment, nor any other provision of the Constitution, affords any support for that judicially constructed limitation on the scope of the
I think it is so
federal power granted to Congress by the Commerce Clause ....
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A. Tenth Amendment Rediscovered: National League of Cities v.
Usery
National League of Cities arose as a challenge to the validity of the
1974 amendment to the FLSA.SS The FLSA, passed in 1938 to impose
maximum hour and minimum wage requirements on private employers,
exempted state and local governments.'" In the 1960's, Congress amended
the FLSA, eliminating various exemptions originally given the states and
their political subdivisions.91 The 1974 amendments extended FLSA minimum wage and overtime pay requirements to all employees of state and
local governments, except executive, administrative, or professional personnel.2 Plaintiff cities and states sought declaratory and injunctive relief, but the district court granted the Secretary of Labor's motion to
dismiss.9
The Supreme Court reversed the district court." It stated that Congress may regulate both interstate commerce and intrastate commerce
that substantially affects interstate commerce," as long as Congress has a
rational basis to find that a particular activity is within its regulation and
uses a means reasonably related to achieving its goal." The Court further
stated that the Constitution had affirmative limits, in this case the tenth
amendment, that would bar an otherwise permissible extension of commerce clause authority." It drew a sharp distinction between congressional regulation of private individuals and businesses and the regulation
of the states in their capacity as states.'8 The Court declared that the
plain that National League of Cities not only was incorrectly decided, but also is
inconsistent with the central purpose of the Constitution itself ....
Id. at 248-49.
89. 426 U.S. at 836-37; Fair Labor Standards Amendments of 1974, Act of April 8, 1974,
Pub. L. No. 93-259, § 6, 88 Stat. 58 (codified in 29 U.S.C. § 203(e)(2)(c), amending 29 U.S.C.
§ 203 (1970)).
90. 426 U.S. at 836.
91. Id. at 837-38.
92. Id. at 838-39
93. Id. at 839.

94.

Id. at 856.

95. Id. at 840.
96. Id.
97. Id. at 842-43. The Court cited Wirtz and Fry as authority for the proposition that
there are limits on Congress' plenary powers, which prevent its overriding state sovereignty.

Id.
98.

Id. at 845. The Court stated:
It is one thing to recognize the authority of Congress to enact laws regulating
individual businesses necessarily subject to the dual sovereignty of the government of the Nation and of the State in which they reside. It is quite another to
uphold a similar exercise of congressional authority directed, not to private citizens, but to the States as States. We have repeatedly recognized that there are
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power to determine employee compensation is an 'undoubted attribute' of
state sovereignty" and that compliance with the FLSA provisions would
"operate to directly displace the States' freedom to structure integral operations in areas of traditional governmental functions."1 00 By this holding, the Court reestablished a sphere of state regulatory authority protected from the encroaching authority of the federal government.10 1
In his concurrence, Justice Blackmun interpreted the majority's holding as following a balancing approach. He believed this approach would
permit the federal government to act when its interest was "demonstrably
greater and where state
102

. . .

compliance with imposed federal standards'

would be essential.
Justice Brennan dissented arguing that the political, not judicial, process was the proper means for restraining Congress.105 He argued that the
authority of the states is subordinate to the supreme authority of the federal government 0" and that the tenth amendment exists today only as a
'truism.' 0 5 He accused the majority of restructuring the federal system to
permit the judiciary to make policy decisions reserved to Congress.106
B. National League's Progeny: Decline of the Tenth Amendment
In 1981, the Supreme Court unanimously upheld the National League
of Cities decision when Virginia coal producers challenged the validity of
the Surface Mining Act (SMA) 10 7 in Hodel v. Virginia Surface Mining &
Reclamation Association, Inc.10 8 The SMA established minimum federal
standards for surface mining. Concerning nonfederal lands, a state could
choose to set up a regulatory program implementing these minimum stanattributes of sovereignty attaching to every state government which may not be
impaired by Congress, not because Congress may lack an affirmative grant of legislative authority to reach the matter, but because the Constitution prohibits it
from. exercising the authority in that manner.

Id.
99. Id.
100. Id. at 852. The Court did not overrule Fry because the challenged act was to be
used in emergencies and would not interfere with a state's governmental structure. Id. at
852-53.
101. Id. at 855.
102. Id. at 856 (Blackmun, J., concurring). Justice Blackmun gave protection of the environment as an example.
103. Id. at 857-58 (Brennan, J., dissenting).
104. Id. at 859.
105. Id. at 862-63 (citing United States v. Darby, 312 U.S. 100, 124 (1941)).
106. 426 U.S. at 875-76.
107. Surface Mining Control and Reclamation Act of 1977, Pub. L. No. 99-87, 91 Stat.
445 (codified as amended at 30 U.S.C. §§ 1201-1328 (1982)).
108. 452 U.S. 264 (1981).

19851

GARCIA v. SAMTA

535

dards or leave regulation entirely to a federal agency.', Plaintiffs argued
that the SMA regulated the use of private land, not commerce."" Further, they asserted that the SMA interfered with the state's traditional
governmental function of regulating land use, thus, violating the tenth
amendment's limit on the commerce clause.'"
The Court rejected the first argument, stating that Congress may reasonably regulate coal mining if it is an activity that substantially affects
interstate commerce."' It then considered whether the SMA exceeded
the limits set by the tenth amendment.'" The Court relied on a threestep test it derived from National League of Cities:
First, there must be a showing that the challenged statute regulates the
"States as States." Second, the federal regulation must address matters
that are indisputably "attribute[s] of state sovereignty." And third, it
must be apparent that the States' compliance with the federal law would
directly impair their ability "to structure integral operations in areas of
traditional governmental functions.""' 4
In footnote twenty-nine, the Court added a fourth step to the analysis.
Citing Justice Blackmun's concurring opinion in National League of Cities, the Court stated "[there are situations in which the nature of the
federal interest advanced may be such that it justifies state submission." "10 The Court applied this four-step test and determined that the
SMA did not meet the first step because it regulated private industry, not
the states." 6 The Justices reasoned that the SMA created a program of
'cooperative federalism' that did not coerce the states to enforce federal
standards, to spend state money, or to join a federal program.' 7 The
SMA acted on individual businesses, not the states as states." 8
In United Transportation Union v. Long Island Railroad Co., 1 9 the
Supreme Court again applied the Hodel test"0 to uphold unanimously
the Railway Labor Act."' The case arose when labor negotiations be109. Id. at 268-72.
110. Id. at 275.
111. Id. at 273.
112. Id. at 276. The Court reviewed the SMA's legislative history and concluded that
Congress had a rational basis for regulating surface mining. Id. at 277-80.
113. Id. at 284.
114. Id. at 287-88 (quoting National League of Cities, 426 U.S. at 854, 845, 852) (citations omitted)).
115. 452 U.S. at 288 n.29.
116. Id. at 288-90.
117. Id. at 289.
118, Id. at 293.
119. 455 U.S. 678 (1982).
120. Id. at 684.
121. Railway Labor Act, ch. 347, Pub. L. No. 257, 44 Stat. 577 (1926) (codified as
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tween the State of New York and its commuter railroad employees broke
down. New York argued that state law, not the federal Railway Labor
Act, applied to its collective bargaining and barred all strikes. 2 2 The
Court applied the third step of the Hodel test to determine whether compliance with the federal law would hurt the state's ability "to structure
integral operations in areas of traditional governmental functions."' 2" It
stated that National League of Cities specifically had excluded public
railroads from its list of traditional governmental functions.2 4 Further, in
balancing federal and state interests, the federal interest outweighed the
states' because comprehensive federal laws had regulated railroads for
could not help but be
over fifty years. 25 The Court noted that plaintiff
26
aware of this when it acquired the railroad.

In the third case that considered the tenth amendment limits on Conclause power, FederalEnergy Regulatory Commission v.
gress' commerce
Mississippi,127 (FERC), the Supreme Court split five-to-four, with the
original dissenters in National League of Cities now in the majority."" In
FERC, plaintiffs attacked the Public Utility Regulatory Policies Act of
1978 (PURPA),'12 which regulated public utilities. The PURPA preempted state regulations with comprehensive federal regulations and required state agencies to enforce these new regulations. It also required
state agencies to consider federal standards in rate-making and to follow
specified procedures for notice and comment. 2 0 The majority did not follow the Hodel four-step analysis. Instead, the Court analyzed each section
under the congressional power of preemption. 31
The Court held that the section of the PURPA that permitted preemption of state regulations by federal regulations was permissible under the
traditional concept of federal preemption.' 32 The Court perceived no increased burden on state agencies because the agencies had been enforcing
state regulations similar to the new federal regulations. To permit a state
amended at 45 U.S.C. §§ 151-188 (1982)).
122. 455 U.S. at 680-81.
123. Id. at 684.
124. Id. at 684-85.
125. Id. at 687-89.
126. Id. at 689-90.
127. 456 U.S. 742 (1982).
128. Id. at 743. Justice Blackmun switched his vote to side with Justices Brennan,
White, Marshall, and Stevens. Chief Justice Burger, Justices Powell, O'Connor, and Rehnquist concurred in part and dissented in part.
129. Public Utility Regulatory Policies Act of 1978, Pub. L. No. 95-617, 92 Stat. 3117
(1978) (codified as amended in various sections of 15, 16, 30, 42 & 43 U.S.C. (1982)).
130. 456 U.S. at 746-50.
131. Id. at 759 (citing National League of Cities, 426 U.S. 833'(1976) and Hodel, 452
U.S. 264 (1981)).
132. 456 U.S. at 759.
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to avoid enforcement of the federal regulations would defeat preemption. 133 The Court then turned to the provision that required mandatory
consideration of the proposed federal standards. It held that because the
federal government could totally preempt utility regulation, it could
"condition continued state involvement in a preemptible area on the consideration of federal proposals" 8 ' without hurting a state's sovereignty.
Under this conditional preemption analysis, a state could choose to consider the federal standards or leave regulation entirely to the federal government.13 5 Finally, the majority upheld the procedural requirements of
notice and comment under the same conditional 8preemption
analysis it
6
used for the mandatory consideration provisions.'
In his dissent, Justice Powell labeled the majority's holding as a
"'threat of pre-emption' reasoning. . . [that] could reduce the States to
1 7
federal provinces."
3 He pointed out that a statute might satisfy the

commerce clause requirement without satisfying the tenth amendment.'s
He stated that the procedural provisions, but not the substantive provisions, violated a state's sovereignty as guaranteed by the tenth
amendment.' 8 '

Justice O'Connor in a strong dissent argued that, although the PURPA
was a proper act under the commerce clause, it violated the principles of
state sovereignty established in National League of Cities.14 0 She applied
the first three steps in the Hodel test and determined that (1) PURPA
regulated the states as states;"' (2) the power to make decisions and set
policy for state agencies was an "attribute of state sovereignty;"' 4 2 and (3)
PURPA directly impaired the states ability to "structure integral operations" in utility regulation, a "traditional governmental function." 8 She
rejected the concept of conditional preemption as coercive,144 and criti133. Id. at 760-61. The opinion drew an analogy between state agencies enforcing federal
regulations and the fact situation in Testa v. Katt, 330 U.S. 386 (1947). In Testa, the state
courts refused to hear federal claims similar to state claims. It held that the state courts
must hear the federal claims. Id. at 394. In FERC the majority argued that if state agencies
have been implementing state regulations similar to the proposed federal regulations, then
the state agency must enforce those regulations. 456 U.S. at 760-61.
134. 456 U.S. at 765.
135. Id. at 766.
136. Id. at 770-71.
137. Id. at 773 (Powell, J., concurring & dissenting in part).
138. Id.
139. Id. at 775.
140. Id. (Burger, C.J., Rehnquist & O'Connor, JJ., concurring & dissenting in part).
141. Id. at 779.
142. Id. at 779-81.
143. Id. at 781.
144. Id.at 786-87.
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cized the majority for ignoring constitutional history. 4 5 She pointed out
that the framers specifically adopted a system of government that permitted the national government "to pass laws directly affecting individuals, 146 without relying on the state government to enforce them. 4 ,
Equal Employment Opportunity Commission v. Wyoming, 4 s (EEOC)
was the fourth case in which the Supreme Court considered the scope of
state sovereignty. Like FERC, it was a five-to-four decision with Justice
Blackmun voting with the dissenting justices of National League of Cities. 49 In EEOC, an involuntarily retired game warden challenged a state
law requiring retirement at age fifty-five as violating the Age Discrimination in Employment Act of 1967 (ADEA).' 50 The state argued that the
ADEA threatened its sovereignty as guaranteed by the tenth amendment. 1 The Court applied the Hodel four-step test.'"5 It decided that
the ADEA did regulate the states as states under the first step.15 3 Without considering whether the criteria of employment was an 'attribute of
state sovereignty' or a balancing of federal and state interests, the Court
stated that the ADEA did not "directly impair" the states in their "integral operations."' " The Court determined that the ADEA merely provided reasonable standards for testing a state statute. It stated that the
Act, unlike the FLSA, did not coerce the state into changing its policy or
spending its money. 56
Justice Stevens' concurrence went much further than the majority
opinion and rejected the National League of Cities holding." Stevens
reasoned that the Constitution's central purpose was to solve commercial
problems and that the Court had interpreted the commerce clause as giving Congress the power to meet the needs of a changing economy.'"1 He
saw no limit on the commerce clause in the tenth amendment. 58

145. Id. at 791.
146. Id. at 795.
147. Id.
148. 460 U.S. 226 (1983).
149. Id. at 227. Like FERC, the majority comprised Justices Brennan, White, Marshall,
and Stevens who had dissented in National League of Cities. Justice Blackmun was the
deciding vote.
150. Age Discrimination in Employment Act Amendments of 1978, Pub. L. No. 95-256,
92 Stat. 189 (codified as amended at 29 U.S.C. §§ 631(b), 633(a) (1982)).
151. 460 U.S. at 236.
152. Id. at 236-37.
153. Id. at 237.
154. Id. at 238-39.
155. Id. at 239-41.
156. Id. at 249-50 (Stevens, J., concurring). See National League of Cities, 426 U.S. at
284-85.
157. 460 U.S. at 244-47 (Stevens, J., concurring).
158. Id. at 248.
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In dissent, the Chief Justice applied the Hodel test and determined
that the ADEA met each step. First, the ADEA regulated the states as
states.160 It met the second step because control over state parks and recreational facilities and control over hiring state employees were 'attributes of state sovereignty."" Under the third step, conditions of employment fell under the category of 'traditional governmental functions.' He
pointed out that the ADEA had impaired the state in its ability to structure its services by increasing costs and hindering promotion.161 Under
the fourth step, the Chief Justice weighed the federal interest in preventing discrimination and protecting the 'free flow of commerce' against the
state's interests in protecting the public.'"e He reasoned that the state's
interest far outweighed the federal government's theoretical interests.'"
Justice Powell also dissented. He directly attacked Justice Stevens' assertion in his concurrence that the Constitution's raison d'etre was to
control commerce." Powell argued that the Constitution's primary purpose was to establish a government based on a federal system.16" State
sovereignty was an essential part of this system and the framers adopted
the tenth amendment to insure that the federal government never
usurped state authority.'" He concluded that under Stevens' analysis "it
is not easy to think of any state function-however sovereign-that could
6
not be preempted.'

7

These four cases gradually limited the broad holding of National
League of Cities. The last two cases, written by the dissenting justices in
National League of Cities, foreshadow that case's eventual reversal in
Garcia v. San Antonio Metropolitan Transit Authority.'"
III.

GARCIA V. SAN ANTONIO METROPOLITAN TRANSIT AuTHORrrY

Garcia v. San Antonio Metropolitan Transit Authority,' 9 a five-tofour decision had its beginnings in 1979 when the Wage and Hour Administration of the Department of Labor decided that National League of
Cities did not bar the application of the overtime provisions in the FLSA
159. Id. at 252 (Burger, C.J., Powell, Rehnquist & O'Connor, JJ., disenting).
160. Id. at 252-54.
161. Id. at 255-58.
162.
163.
164.
165.
166.

Id.
Id.
Id.
Id.
Id.

at
at
at
at
at

258.
258-59.
265 (Powell & O'Connor, JJ., dissenting).
266-71.
273-75.

167. Id. at 275.
168.
169.

105 S. Ct. 1005 (1985).
Id.
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to San Antonio's public transit system. 70 The San Antonio Metropolitan
Transit Authority (SAMTA) had relied on the 1976 National League of
Cities decision that the tenth amendment protected 'traditional governmental functions' of states and localities from the application of the
FLSA.'7 SAMTA filed for declaratory judgment in the United States
District Court for the Western District of Texas against the Secretary of
Labor.17' The Secretary counterclaimed. Garcia, a SAMTA employee,
brought suit for overtime pay and the district court permitted him to
intervene.""
On November 17, 1981, the district court granted SAMTA's motion for
summary judgment. 74 It reasoned that SAMTA qualified as a traditional
governmental function within the meaning of National League of Cities
and, thus, received tenth amendment protection from the FLSA's minimum wage and overtime provisions."I The Secretary and Garcia filed direct appeals to the United States Supreme Court.17 6 The Supreme Court
decision
remanded the case for further consideration in light of its recent
7
in United TransportationUnion v. Long Island Rail Road."
On remand, the district court stated that in NationalLeague of Cities,
the Supreme Court had employed the tenth amendment to protect traditional governmental functions of state and local governments from Congressional interference via the commerce clause.7 8 The court applied the
four-step test used in Hodel. It concentrated on the third step that
barred federal regulation if it directly impaired a state's ability "to structure integral operations in areas of traditional governmental function. 1 7' 9
The court acknowledged that no clear or easy test existed for identifying
governmental functions that are traditional. s80 It considered three factors
set forth in Long Island Rail Road: (1) the historical reality of the function; (2) the possible erosion of longstanding federal authority; and (3)
the analogy to National League of Cities' list of traditional state

170. Id. at 1009.
171. Id.
172. Id.
173. Id.
174. San Antonio Metropolitan Transit Auth. v. Donovan, 557 F. Supp. 445, 446 (W.D.
Tex. 1983), rev'd sub nom. Garcia v. San Antonio Metropolitan Transit Auth., 105 S. Ct.
1005 (1985).
175. San Antonio Metropolitan Transit Auth. v. Donovan, 557 F. Supp. 445, 446 (W.D.
Tex. 1983).
176. Id.
177. Id. (citing United Transp. Union v. Long Island R.R., 455 U.S. 678 (1982)).
178. 557 F. Supp. at 447.
179. Id.
180. Id. The Court noted that the state functions have been characterized as "integral,"
"essential," "basic," and "traditional." Id.
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functions.""
Under the first analysis, the district court said that a long history of
state regulation of mass transit existed, even if state ownership of mass
transit service was a recent phenomenon.' This interest "indicate[d]
that mass transit has traditionally been a state perogative and responsibility." 3 According to the district court, the second step was satisfied
because federal authority in this area was of "recent vintage."'I' Congress
only amended the FLSA of 1938 in 1966 and 1974 to apply fully to public
transit employers.' 8 5 Federal authority had not existed for a long period
of time, thus, state regulation of mass transit did not erode the federal
authority to regulate. Under the third analysis, the court pointed out the
similarities between mass transit and those functions listed in National
League of Cities. It noted that mass transit was an essential service in
urban areas and that state governments had a pervasive involvement in
this transportation.'" Mass transit was not distinguishable from approved functions simply because it received federal funding or had its
origins in private ownership. The court remarked that hospitals have
these traits as well.' 8 7 The district court again entered summary judgment
for SAMTA.'' 8
The Secretary of Labor and Garcia appealed directly to the United
States Supreme Court. The Supreme Court noted probable jurisdiction
and requested the parties to present arguments on "[w]hether or not the
principles of the Tenth Amendment as set forth in National League of
Cities v. Usery.

.

.should be reconsidered?"' 8

The United States Supreme Court, after analyzing the premise of the
National League of Cities decision, overruled it and reversed the district
court."' The majority opinion first reviewed the growth of San Antonio's
public transportation system and its eventual dependence upon federal
funding.'' It then examined the history of the FLSA of 1938. It noted
that the FLSA had applied only to the private sector until the 1960's
when Congress began eliminating wage and overtime exemptions for certain state and local employees.' 2 In 1974, Congress specifically repealed
181.
182.
183.
184.
185.
186.
187.
188.
189.
190.
191.
192.

Id.
Id. at 448.
Id.
Id. at 449.
Id.
Id. at 451-53.
Id. at 453.
Id. at 454.
105 S. Ct. at 1010.
Id. at 1021.
Id. at 1007-08.
Id. at 1008.
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overtime exemptions for drivers, conductors, and operators in public mass
transit.19 3 The Court stated that its 1976 decision in National League of
Cities had limited the breadth of the FLSA by barring its application to
"traditional governmental functions." "
Listing the four steps in the Hodel test, the majority determined that
SAMTA's immunity rested on its status as a 'traditional governmental
function' under the third step.' 15 It concluded that there was no clear
definition or 'organizing principle' that distinguished one state activity as
traditional and another as nontraditional.'16 The opinion drew an analogy
to cases in which federal taxation of a state's activity depended on
whether the activity was a governmental or proprietary function.'" Because this distinction proved unworkable, the Court long ago abandoned
it in cases dealing with federal taxation. 1' Justice Blackmun's opinion
stated that this distinction was similarly unworkable in cases arising
under the commerce clause."'
The Court next rejected a test distinguishing important governmental
functions from tangential ones.200 it stated that distinctions like this are
contrary to the principles of federalism. The federal judiciary, a
nonelected body, may discourage or promote a state program, even
though the states may provide any service within their sphere of authority that their citizens desire.201 In rejecting the traditional functions test,
the Court concluded that "[iJf there are to be limits on the Federal Govundoubtably there
ernment's power to interfere with state functions-as
2 02
are-we must look elsewhere to find them.

The Court then examined the State's position in our constitutional system. It noted that, while the commerce clause has no specific language
that limits its actions in state affairs, there is a "general conviction that
the Constitution precludes 'the National Government [from] devour[ing]
the essentials of state sovereignty.' "1203 Without mentioning the tenth
amendment's guarantee of state sovereignty, the majority listed those
provisions of the Constitution that limited state sovereignty. Article I,
193. Id.
194. Id. at 1009.
195. Id. at 1010-11.
196. Id. at 1011. The Court noted that National League of Cities described several examples of typical traditional functions, but provided no concrete definition. Id.
197. Id. at 1012-14.
198. Id. at 1014.
199. Id. The majority also rejected a historical standard as inflexibly objective and a
standard based only on 'necessary' services as too narrow. Id. at 1014-15.
200. Id. at 1015.
201. Id.
202. Id. at 1016.
203. Id. (quoting Maryland v. Wirtz, 392 U.S. 183, 205 (1968)).
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section 10, gave the federal government certain powers exclusively. Article III provided final review of federal law in the United States Supreme
Court, and the fourteenth amendment imposed the Bill of Rights on the
states.20 4 The opinion pointed out that the framers relied on the structure
of the federal government to insure state sovereignty.2 0 Initially, the
states controlled electoral qualifications and, therefore, indirectly controlled the House of Representatives andthe Presidency. The states had
equal representation in the Senate and state legislatures chose the Senators.z2 The majority opinion relied on James Madison's view that the
the federal
federal political process permitted state influence and, 2thus,
0s
government would not interfere with the states' powers.
The Court concluded that, despite changes in the federal structure, the
states still have protection. The majority cited the states' ability to direct
a large portion of federal revenues to their treasuries while avoiding obligations for this money.20 8 The Court concluded that state interests in
mass transit are insulated from federally imposed burdens. The increase
in federal revenues coincided with an increase in obligation.20s Nevertheless, the Court mentioned in footnote twenty-one that it was not suggesting that commerce clause regulations required accompanying financial
benefits. It stated that "[tihe application of the FLSA to SAMTA would
even had Congress not provided federal funding under
be constitutional
210 °
UMTA.
Justice Powell, in his dissent, first remarked that the majority's decision totally disregarded the principle of stare decisis because the Court
previously had followed the National League of Cities test as settled constitutional doctrine."" The dissent then reviewed the majority's criticisms
of the National League of Cities decision as being unworkable and un-

204. 105 S. Ct. at 1017 (citing U.S. CONST. art. I, § 10; art. III; and amend. XIV).
205. 105 S. Ct. at 1018. Justice Blackmun cited a 1954 law review article. Weschler, The
PoliticalSafeguards of Federalism: The Role of the States in the Composition and Selection of the National Government, 54 COLUM. L. REv. 543. Professor Weschler argued that
the structure of the government restrains the expansion of federal authority into the" domain
of the states. He wrote that "[flar from a national authority that is expansionist by nature,
the inherent tendency in our system is precisely the reverse." Id. at 558. This argument was
made well before the vast expansion of social and economic programs in the 1960's and
1970's. It seems to have no bearing today. At least one study shows that the states have
little effective power against federal encroachment. 105 S. Ct. at 1025 n.9 (citing ADVISORY
COMMISSION ON INTERGOVERNMENTAL

RELATIONS, REGULATORY

FEDERALISM:

POLICY, PRO-

CESS, IMPACT AND REFORM 50 (1984)).

206.
207.
208.
209.
210.
211.

105 S.
Id.
Id. at
Id. at
Id. at
Id. at

Ct. at 1018.
1018-19.
1020.
1020 n.21.
1021-22 (Burger, C.J., Powell, Rehnquist & O'Connor, JJ., dissenting).
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sound in principle. It pointed out that the majority, while condemning
National League of Cities for not defining 'traditional governmental
functions,' omitted the balancing test between the federal interest in regulating an area and the effect of compliance on state sovereignty."' The
dissent stated that this balancing test had been employed in subsequent
21 3
cases.
Justice Powell pointed out that the majority never explained how a
state's role in the structure of the federal government would limit a federal official's improper use of the commerce clause.' A state's participation in the electoral college had little influence over the President to prevent federal encroachment in state affairs. 1 Powell stated that members
of Congress became federal officials with little inclination to preserve
state sovereignty.21 He extended the Court's rationale to other amendments in the Bill of Rights, saying,
[olne can hardly imagine this Court saying that because Congress is composed of individuals, individual rights guaranteed by the Bill of Rights
are amply protected by the political process. Yet, the position adopted
The Tenth Amendment also is an
today is indistinguishable in principle.
2"
essential part of the Bill of Rights.
The dissent rejected the majority's assertion that the state's ability to
funnel federal revenues into its budget, while avoiding concurrent obligations, proved that the federal structure protected the state's sovereignty.
Powell stated that success in obtaining federal funds was irrelevant when
considering whether the political structure enforced limits on its various
branches. 1 Powell's dissent also faulted the majority for denying the
Court's right of constitutional review over the actions of federal officials.
He noted that this concept has been a settled constitutional principle
since Marbury v. Madison'" was decided in 1803.20
Justice Powell next questioned the majority's historical analysis. He argued that the framers of the Constitution intended the states to have a
strong role in the national government and to that end they adopted the
tenth amendment.2 2 1 He documented the framer's deep concern that a
provision, like the tenth amendment, guaranteeing state sovereignty was
212. Id. at 1023-24.
213. Id. at 1024.
214. Id. at 1025.
215. Id.

216.
217.
218.
219.
220.
221.

Id.
Id. at 1025 n.8.
Id. at 1026.
5 U.S. (1 Cranch) 137 (1803).
105 S. Ct. at 1026-27.
Id. at 1027.
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necessary to curb the growth of the national government.2 2 The framers
envisioned the states as having broad indefinite powers and the federal
government as having a few precise powers. The state's concern regulated
those activities that daily touched its citizens' lives.2 2 Article I, section 8
powers gave Congress the power to regulate commerce.2 2 ' Justice Powell
stated that the Constitutional debates prior to ratification showed that
specific types of commerce would be best regulated by a federal government.2 ' 5 Over the years, the Court had enlarged the federal power to regulate the expanding economy through the commerce clause. Powell
stressed that none of these decisions eliminated the states' role in the
federal system.22 0 He stated that "[i]n contrast, the Court today propounds a view of federalism that pays only lip service to the role of the
States. 21 27 He criticized the majority for ignoring the tenth amendment
and recasting its language to mean that the states have only those powers
the federal government has not taken away.2 8 He asserted that the fedfar removed from its citizens to be responsive to
eral government is too
22
their daily concerns.
Finally, Justice Powell turned to the effect of applying the FLSA wage
and overtime provisions to state and local employers. He followed the
National League of Cities balancing test and concluded that the state
interest in controlling wages is compelling.2 0 The FLSA provisions could
seriously affect state taxes and financial planning by forcing the states to
increase their expenditures.2 ' Further, mass transportation is a service
that is 'local' by nature and indistinguishable from traditional services222
Under a National League of Cities analysis, the district court decision
should have been affirmed.
Justice Rehnquist wrote a brief dissent. Without explaining the basis of
his disagreement, he merely asserted that the decision in Garcia would
not be the final word in the conflict between the tenth amendment and
the commerce clause.232

222. Id. at 1027-28.
223. Id. at 1028-29.
224.

U.S. CONsT. art. I,

§

8.

225. 105 S.Ct. at 1029 (Burger, C.J., Powell, Rehnquist & O'Connor, JJ., dissenting).

226. Id.
227. Id. at 1030.
228. Id.
229. Id. at 1030-31.
230. Id. at 1032.
231. Id.
232. Id. Justice Powell noted that it is a service with which the public is "familiarly and
minutely conversant." Id. (citing THE FEDERALIST No. 46, at 316 (J. Madison) (B. Wright ed.
1974)).
233. Id. at 1033 (Rehnquist, J., dissenting).
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Justice O'Connor, in her dissenting opinion, also attacked the majority's "narrow view of federalism.

2 34

She questioned whether under Gar-

cia there was any authority left to the states as states. 23s Her dissent acknowledged that the framers intended the federal government to handle
national problems. Thus, the expansion of the commerce clause power
was proper as the local and agrarian economy changed into a national,
industrialized economy. 36 She insisted that the framers could not have
foreseen the conflict between state and federal power because they could
not have guessed at the growth of the national economy. 237 Her dissent
reasoned that the means for resolving this conflict must not thwart the
spirit of the Constitution, including the tenth amendment2 36 The spirit
of the tenth amendment required that the states retain their broad power
over local affairs.2 3' She concluded that "state autonomy is a relevant factor in assessing the means by which Congress exercises its powers." 0
State sovereignty should be part of the balancing test to determine when
Congress can regulate a state function.2"4

IV.

ANALYSIS

In its decision in Garcia,the United States Supreme Court rejected the
tenth amendment as a bar to federal regulation under the commerce
clause. This decision rested on two arguments: (1) that the test in National League of Cities requiring identification of traditional state functions was too difficult to apply, and (2) that the state had adequate protection for its sovereignty in the political framework of the national
government. Under the first argument, the majority supposes that the
difficulty of a test's application will excuse it from its duty. This is not a
valid argument because the Court regularly has faced difficult decisions
since its creation. Further, the test is difficult only because the federal
government has spent the last forty years expanding its authority at the
expense of state authority.2 2 To deny state authority on this ground is
equivalent to saying that state sovereignty never existed. The Court disregards its traditional role in defining the scope of federal and state authority. As late as 1968 in Maryland v. Wirtz,24 3 the Supreme Court ac234.

Id. (O'Connor, Powell & Rehnquist, JJ., dissenting).

235.
236.
237.
238.
239.
240.
241.
242.
243.

Id.
Id. at 1034.
Id. at 1034-35.
Id. at 1036.
Id. at 1035-36.
Id. at 1037.
Id.
See supra text and accompanying footnotes 61 to 111.
392 U.S. 183 (1968).
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knowledged that the broad federal power had a limit and that the Court
had 'ample power' to prevent the "utter destruction of the State as a sovereign political entity." '
The majority's second argument is flawed because it ignores the historical setting that produced the Constitution and the Bill of Rights. In the
agrarian society of the eighteenth century, the framers created a dual system of government. They believed that the states best could handle matters of local concern and gave the federal government control over national interests. The framers specifically designed their system to prevent
either government from being subordinate to the other, by permitting
each to act directly on the individual citizen. Several states conditioned
their ratification on the passage of a provision guaranteeing state sovereignty,"4 and one of Congress' first acts was the passage of the tenth
amendment.24 The framers recognized that the lack of precise boundaries delineating the federal and state spheres of authority would lead to
conflict between the two governments.247 Rather than make the Constitution inflexible, they relied on the structure of the government they had
created to ensure state sovereignty and to maintain a workable relation2
ship between the two sovereigns .,

In Garcia, the majority is leaving the determination of the scope of
state power to Congress. This was not the framers' intent, and it would
have been strenuously opposed by the ratifying states. Furthermore, political reality shows that state governments have little influence over federal officials.2 49 As Justice Powell pointed out, control over the electoral
college and equal representation in the Senate does not affect federal officials in office.250 The states' powerlessness in the face of federal extension
of power condemns them to a subordinate role. If the federal government
alone oversees its use of power, it is unlikely that it will determine it has
exceeded its proper boundaries, especially because the tenth amendment
25
presents no bar to its authority. '
The Court has not indicated in Garcia what its role would be should
the political balance between the state and federal governments dis244. Id. at 196.
245. See infra note 17.
246. See infra note 18.
247. THE FEDERALIST No. 37, at 267-68 (J. Madison) (B. Wright ed. 1974).
248. THE FEDERALIST No. 84, at 236-38 (A. Hamilton) (B. Wright ed. 1974).
249. N.Y. Times, Feb. 24, 1985, § 4, at 1, col. 5. S. Kenneth Howard, director of the
nonpartisan Advisory Commission on Intergovernmental Relations, stated that governors
and mayors cannot rely on the votes of the federal officials from their states and localities
because party organization has weakened. Id.
250. 105 S. Ct. at 1025 (Powell, Rehnquist & O'Connor, JJ., dissenting).
251. Id. at 1037.
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integrate.2 5" The Court has refused to decide cases concerning political
questions 5 3s leaving the resolution of these questions to the legislative
and executive branches.25 Whether the Court will step in again to protect
the states from utter destruction, as it suggested in Wirtz, or whether it
will defer to Congress and the state legislatures is an open question.
The immediate impact of the Garcia decision is primarily financial. In
one estimate, the full application of the FLSA to states and localities will
increase annual payroll costs by $16 billion. 2 55 Localities must revamp
personnel policies in the middle of their fiscal years. They will be liable
for minimum wages and overtime at one and one-half times normal pay.
The financial burdens are significant, especially if the FLSA amendments
apply retroactively.'
The Garcia decision may have ramifications beyond the application of
the FLSA. The Court has eliminated the tenth amendment as a bar to
federal regulation. Congress no longer needs to tailor its laws to condition
funding on state compliance and, thus, avoid conflicts with state sovereignty.25 ' For example, Congress gave states the option of reducing the
highway speed limits to fifty-five miles per hour to qualify for federal
highway funding. Now Congress can merely order the states to set the
speed limits at fifty-five miles per hour.1 5 Congress will have similar
power in such traditional areas of state concern as education, crime control, consumer protection, alcoholic beverage control, and state pensions.
Further, Congress need not show that the state activity it wishes to regulate 'substantially affects' interstate commerce as originally required by
NLRB v. Jones & Laughlin Steel Corp." ' and United States v. Darby.'"
Garcia merely requires the activity to 'affect' interstate commerce. "1 In

252. Id. at 1029.
253. See generally Fullilove v. Klutznick, 448 U.S. 448, 548-54 (1980) (Stevens, J., dissenting) (The Court has refused to consider Congress' role under the equal protection
clause).
254. See Baker v. Carr, 369 U.S. 186 (1962).
255. Cooper, Garcia Could Subject Civil Servants to Wage Law, Legal Times, Mar. 18,
1985, at 20, col. 2 (citing Brief of San Antonio Metropolitan Transit Authority on Reargument at 35 and n.26).
256. Id. at col. 1. In San Antonio alone, retroactive benefits could total $6.4 million. N.Y.
Times, Feb. 21, 1985, § 2, at B8, col. 4.
257. 105 S. Ct. at 1025 n.8.
258. Witt, Court Adds to Congress' Clout; Limits States' Access to Courts, 1985 CONG.
Q. 359-61 (The states will have to rely on the political process to combat what they perceive
as congressional overreaching).
259. 301 U.S. 1, 37-38 (1937).
260. 312 U.S. 100, 119-20 (1941).
261. 105 S. Ct. 1005, 1010 (1985). Accord Hodel v. Virginia Surface Mining & Reclamation Ass'n, 452 U.S. 264, 276-77 (1981).
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the past, a substantial effect has been easy to prove."' In the future, the
requirement that Congress merely show an effect will not be an impediment to regulation.
This absolute federal control in areas of local concern will be devastating to local citizen's attitudes toward government. Without local responsibility for governmental actions, the local populace's loyalty to the government could diminish. Additionally, lack of local control over locally spent
funds could eliminate any control over excess spending. Compared to
state and local governments, Congress is further removed from its constituents. It is less influenced by complaints of excess and more likely to
overspend.
V.

CONCLUSION

Whether Garcia will actually prove to be the definitive answer on the
relationship between the federal and state government is questionable. In
less than twenty years, the Court has changed its position an unprecedented three times. The dissenting Justices have not resigned themselves
to the decision in Garcia. As Justice Rehnquist succinctly remarked, state
sovereignty is a "principle that will, I am confident, in time again command the support of a majority of this Court."2 3 Such fluctuation between two diametrically opposed points of view rests on the decision of
one justice, Justice Blackmun. That one vote can cause such fundamental
upheaval in the balance of power in a democratic society is cause for
concern.
SIDNEY MILLS ROGERS,

III

262. Wickard v. Filburn, 317 U.S. 111 (1942) (The Supreme Court upheld a congressional finding that crops raised for personal consumption on a farm may have a substantial
effect on interstate commerce.)
263. 105 S. Ct. at 1033 (Rehnquist, J., dissenting).

