Recent Developmentst
This Article covers the period from June 1, 1984 through May 31, 1985.
The purpose of this Article is to review the most important cases decided
during this period in the areas of Administrative Law, Conflict of Laws,
Juvenile Law, Labor Law, and Remedies Law, and to note the cases that
indicate new developments in these areas. Additionally, this Article will
note certain cases that may be of interest to individuals practicing in any
one of these areas of law. Due to the nature and scope of the Article, the
authors made no attempt to review every case decided in these areas during the survey period.
I.

ADMINISTRATIVE LAW

In State v. Holton,' the Georgia Supreme Court held that the Georgia
Bureau of Investigation's Division of Forensic Sciences (DFS) was not excluded from compliance with the Georgia Administrative Procedure Act
(APA). 2 In this case, the state appealed the trial court's grant of defendant's motion in limine ruling inadmissible the results of a state-administered breath test. The trial court based its ruling on the failure of the
DFS to promulgate rules and regulations concerning chemical testing for
alcohol in blood in compliance with the APA. 3 The DFS had formulated
rules and regulations pursuant to statutory mandate;' however, these had
been filed pursuant to the APA by the Department of Public Safety, a
separate agency with no statutory authority over the DFS.5
The supreme court, in reversing the trial court, made a detailed analysis of the statutory histories of the DFS and the Department of Public
t The number of significant cases decided during the survey period in the subject areas of
Administrative Law, Conflict of Laws, Juvenile Law, Labor Law, and Remedies Law was not
sufficient to justify a separate survey article covering each topic. The Editorial Board,
however, felt that the most important cases in these subject areas should be reviewed. The
Editorial Board asked two third-year law review students to write this Article. From time to
time, the Recent Developments article will appear in survey issues when, in the judgment of
the Editorial Board, a brief survey of certain areas is warranted.
1. 173 Ga. App. 241, 326 S.E.2d 235 (1984).
2. O.C.G.A. §§ 50-13-1 to -22 (Michie 1982 & Supp. 1985).
3. 173 Ga. App. at 241, 326 S.E.2d at 236.
4. Id. at 245, 326 S.E.2d at 239. DFS is directed to approve methods for the chemical
analysis of a person's blood. O.C.G.A. § 40-6-392(a)(1) (Michie 1985).
5. 173 Ga. App. at 241, 326 S.E.2d at 236.
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Safety and decided that the DFS had substantially complied with the
APA.' The court stated that substantial compliance with a statutory requirement is an exception to the general rule that "rules issued by a state
agency in the absence of clear legislative authority are of no force and
effect."71 The rules and regulations at issue in this case, although originally issued by the Department of Public Safety, became the rules of the
DFS in 19808 due to an amendment' to the Executive Reorganization Act
of 1972.0 "[T~he only element of statutory noncompliance in this case is
the fact that the . ..rules are published by the wrong agency .... "'I

The court held that this had not resulted in any appreciable lack of notice and that the DFS, therefore, had substantially complied with the
APA."2

Several cases in this survey period addressed the question of when equitable or extraordinary relief is available in an administrative proceeding. In Newsome v. Brown,'3 Brown appealed his discharge by the Commissioner of the Department of Offender Rehabilitation to the State
Personnel Board." While this appeal was pending, Brown filed a petition
in superior court seeking injunctive relief and a declaratory judgment.
The supreme court held that the trial court erred by enjoining further
action against Brown because he had not exhausted all of his administrative remedies."5
The court in Newsome stated that when "'a statute provides a party
with a means of review by an administrative agency, such procedure is
generally an adequate remedy at law so as to preclude the grant of equitable relief.' ""o A declaratory judgment was not proper in this case because the rights of the parties already7 had accrued and actually were being adjudicated by another tribunal.1
In Ledford v. Department of Transportation,"the supreme court reiterated that "Georgia courts will not enjoin administrative proceedings in
progress or grant declaratory relief concerning a constitutional question
6.
7.
8.
9.
10.
11.
12.
13.
14.
15.
16.
17.
18.

Id. at 243.46, 326 S.E.2d at 237-39.
Id. at 245, 326 S.E.2d at 239.
Id. at 244-45, 326 S.E.2d at 239.
1980 Ga. Laws 497 (codified at O.C.G.A. § 35-3-3 (Michie 1982)).
1972 Ga. Laws 1015.
173 Ga. App. at 245, 326 S.E.2d at 239.
Id. at 246, 326 S.E.2d at 239.
252 Ga. 421, 314 S.E.2d 225 (1984).
Id. at 421, 314 S.E.2d at 226.
Id.
Id. (quoting Flint River Mills v. Henry, 234 Ga. 385, 387, 216 S.E.2d 895, 897 (1975)).
252 Ga. at 422, 314 S.E.2d at 226.
253 Ga. 717, 324 S.E.2d 470 (1985).
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which could be raised on appeal from the administrative decision."' 9 For
the purposes of this rule, an administrative decision is 'in progress' when
the opposing party is served with notice of the proceeding.2"
In Lansford v. Cook," the plaintiff-teacher sought a writ of mandamus
to compel the Professional Practices Commission to issue preliminary discovery subpoenas in connection with the decision by the Savannah school
system not to renew Lansford's teaching contract. The supreme court upheld the trial court's denial of the writ.2 The supreme court held that
mandamus will not lie when the plaintiff has not exhausted all administrative remedies. Similar to the requirements for an injunction, a mandamus is not proper when other legal remedies exist.2
The court in Lansford rejected plaintiff's contention that the APA authorized the issuance of the discovery subpoenas. The court held that "it
is well settled that a local board of education is not included within any
definitions of 'agency' contained in the statute and is thus outside its
4

scope.""1

In Hewes v. Cooler," Cooler had appealed an order of the Savannah
Zoning Board of Appeals to the superior court. Appellees made a motion
for summary judgment that was denied by the superior court on the
ground that there was a genuine issue of material fact." The court of
appeals held that appellees' motion properly was denied by the superior
court "because the Civil Practice Act has no application to judicial review
of administrative agency decisions under ...

the Administrative Proce-

dure Act.' 7 The court stated that the superior court, sitting as an appellate court, was not to substitute its findings of fact for those of the Zoning
Board. Rather, the court held that the superior court's function is to determine if any evidence supports the Board's findings and to determine
whether the Board's action was so arbitrary or capricious that it constituted an abuse of the Board's discretion.' 8
The court of appeals again affirmed the 'any evidence rule' as the
proper standard for judicial review of administrative agency decisions in
Department of Transportationv. Sapp Outdoor Advertising Co.2" The
Department of Transportation (DOT) in this case denied Sapp's applica19. Id. at 717, 324 S.E.2d at 471.

20. Id.
21. 252 Ga. 414, 314 S.E.2d 103 (1984).
22.
23.
24.
25.
26.

Id. at 414, 314 S.E.2d at 104.
Id. at 415, 314 S.E.2d at 105.
Id. at 415-16, 314 S.E.2d at 105.
169 Ga. App. 762, 315 S.E.2d 276 (1984).
Id. at 762, 315 S.E.2d at 277.

27. Id.
28. Id.
29. 171 Ga. App. 228, 319 S.E.2d 87 (1984).
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tion to have an outdoor sign reclassified from a nonconforming sign to a
conforming sign. DOT's final order was based on a finding of fact that
was not explicitly stated but was necessarily implicit from the result
reached. The superior court reversed DOT. 0 The court of appeals, however, held that the superior court erroneously substituted its own judgment for that of DOT concerning the weight of the evidence. 1 The court
of appeals stated that "[ijf there is any evidence to support the findings
of the state agency, the superior court must affirm. ' '82 In this case, the
court of appeals concluded that there was some evidence to support
33
DOT's decision.
In Moore v. Tanner,3 4 Moore appealed the decision of the administrative hearing officer that Moore "'did not have good work-connected cause
for quitting'" his employment and, therefore, was disqualified from receiving unemployment benefits.5 The superior court affirmed this decision on appeal. The court of appeals concluded that there was ample evidence to support the administrative hearing officer's decision. 6 The court
went on to state that "'[this court does not sit as a fact-finding body,
but rather one for the correction of errors of law. Therefore, in reviewing
orders of the superior court in appeals from decisions [regarding unemployment benefits], if there is any evidence to support the decision below,
it will be affirmed.' ,,37
The supreme court addressed the necessity of an application to appeal
under section 5-6-353s of the Official Code of Georgia Annotated in
Schieffelin & Co. v. Strickland.9 Schieffelin, a producer of distilled spirits, contested an order of the Revenue Commissioner that prohibited him
from reducing his number of wholesalers in Georgia from five to one.
Schieffelin contested this order by filing four proceedings in the superior
court: "(1) [A] petition for certiorari, (2) a complaint for injunctive relief, (3) a petition for review under the [APA], and (4) an administrative
appeal under the Review Code .
"...
40 The trial court consolidated these
four proceedings, treated them as one for judicial review under the APA,
and affirmed the commissioner's order." 1 Schieffelin then filed a direct ap30.
31.
32.
33.
34.
35.
36.
37.
38.
39.
40.
41.

Id. at 229, 319 S.E.2d at 88.
Id. at 229-30, 319 S.E.2d at 88.
Id. at 229, 319 S.E.2d at 88.
Id.
172 Ga. App. 792, 324 S.E.2d 772 (1984).
Id. at 792, 324 S.E.2d at 772.
Id. at 793, 324 S.E.2d at 773.
Id. (quoting Barnes v. Caldwell, 139 Ga. App. 384, 385, 228 S.E.2d 325, 326 (1976)).
O.C.G.A. § 5-6-35 (Michie 1982 & Supp. 1985).
253 Ga. 385, 320 S.E.2d 358 (1984).
Id. at 386, 320 S.E.2d at 359.
Id.
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peal under section 5-6-34"9 of the Official Code of Georgia Annotated.
The Commissioner moved to dismiss the appeal based on Schieffelin's
4
3
failure to file an application to appeal' pursuant to section 5-6-35.
The supreme court noted that the APA had been amended in 1982 to
include the regulation of liquor and alcoholic beverages, except Revenue
Department "'hearings on the denial, suspension, or cancellation of liThe matter Schieffelin brought
censes relating to alcoholic beverages.'
before the Revenue Commissioner, however, was a 'contested case' within
the meaning of the APA and did not concern the suspension or cancellation of licenses.' The trial court, therefore, was correct in consolidating
Schieffelin's four47 proceedings and treating them as a petition for review
under the APA.
The court in Schieffelin held that "[a]ppeals from decisions of the superior courts reviewing decisions of state administrative agencies, including decisions of the Revenue Commissioner (except cases involving ad
valorem taxes), require an application to appeal .... 1" Schieffelin argued that, based upon Blackmon v. Alexander,"9 he should be able to
make a direct appeal because of the trial court's denial of injunctive relief.10 The supreme court, however, stated that Schieffelin was not entitled to injunctive relief because he had an adequate remedy at law.51 The
court held Blackmon was "inapplicable where an adequate means of review of the Commissioner's decisions is prescribed by law."'62 The court
dismissed Schieffelin's appeal because no application to appeal had been
made."
",

42. O.C.G.A. § 5-6-34 (Michie 1982 & Supp. 1985).
43. 253 Ga. at 386, 320 S.E.2d at 359.
44. O.C.G.A. § 5-6-35 (Michie 1982 & Supp. 1985).
45. 253 Ga. at 386, 320 S.E.2d at 360 (quoting 1982 Ga. Laws 1463, 1468-69 (codified at
O.C.G.A. § 50-13-2 (Michie 1982 & Supp. 1985))).
46. 253 Ga. at 387, 320 S.E.2d at 360 (citing O.C.G.A. § 50-13-2(2) (Michie 1982 & Supp.
1985)).
47. 253 Ga. at 387, 320 S.E.2d at 360.
48. Id.
49. 233 Ga. 832, 213 S.E.2d 842 (1975). The court held that judicial review of the Revenue Commissioner's denial or cancellation of liquor licenses was available by an independent suit in equity because the APA was not then applicable to the regulation of alcoholic
beverages. Id. at 835, 213 S.E.2d at 844-45.
50. 253 Ga. at 387, 320 S.E.2d at 360.
51. Id.
52. Id.
53. Id. at 387, 320 S.E.2d at 361.
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CONFLICT OF LAWS

The Georgia Court of Appeals had at least two opportunities to pass on
the question of lex loci delicti, that is, the location of the wrong.54 In
Risdon Enterprises v. Colemill Enterprises," one of plaintiff's key employees was killed in an airplane crash in South Carolina."6 Plaintiff, a
Delaware corporation with its principal place of business in South Carolina, filed suit against defendants pursuant to the Georgia long-arm statute. 57 Plaintiff took delivery of the airplane at the DeKalb-Peachtree Airport in DeKalb County, Georgia." Defendants were neither residents of
of Georgia nor were they registered to do business in Georgia.59
Plaintiff brought suit in Georgia on the basis that Georgia was the
place of the wrong; therefore, Georgia law controlled." Plaintiff alleged
that at the time of the delivery in Georgia, defendants were either aware
or should have been aware of problems with the airplane and that they
were negligent by failing to inspect, test, and repair it prior to delivery to
plaintiff." Plaintiff alternatively alleged that two of the defendants intentionally concealed the aircraft's unairworthy condition.2
The court of appeals stated that in the usual sense, the lex loci delicti
is the place at which the injury is suffered or the place at which "'the last
event necessary to make an actor liable for an alleged tort takes place.' ""3
The court stated that the 'last event' rule was the law in Georgia." According to the court, the last event necessary to make defendants liable in
this case was the airplane crash, which took place in South Carolina." As
a result, the court held the substantive law of South Carolina controlled."
Plaintiff urged that the court "carve out an exception to the lex loci
delicti in airplane crash cases."" Plaintiff based its request on a 1981 case
heard in federal district court, in the Northern Judicial District of Georgia, Baltimore Football Club, Inc. v. Lockheed Corp." The court noted
54. Risdon Enter. v. Colemill Enter., 172 Ga. App. 902, 324 S.E.2d 738 (1984); Karimi v.
Crowley, 172 Ga. App. 761, 324 S.E.2d 583 (1984).
55. 172 Ga. App. 902, 324 S.E.2d 738 (1984).
56. Id. at 902, 324 S.E.2d at 739.
57. Id.

58.
59.
60.
61.
62.

Id.
Id.
Id. at 903, 324 S.E.2d at 739.
Id. at 902-03, 324 S.E.2d at 739-40.
Id. at 902, 324 S.E.2d at 739.

63.

Id. at 903, 324 S.E.2d at 740 (quoting I5A C.J.S. Conflict of Laws

64. 172 Ga. App. at 903, 324 S.E.2d at 740.
65. Id. at 904, 324 S.E.2d at 740.
66. Id.
67. Id.
68.

525 F. Supp. 1206 (N.D. Ga. 1981).

§

12(2)(b) (1967)).
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that Baltimore Football Club concerned a negligence and strict liability
suit over certain cracks in the frame of an airplane." Lockheed manufactured the plane in Marietta, Georgia, but the cracks were discovered in
7
Wisconsin."0 Therefore, plaintiff maintained that Wisconsin law applied .
The district court ruled that since it was virtually impossible to determine the actual geographical location at which the cracks occurred, Georgia law applied.72 The court of appeals distinguished the two cases and
held that in the immediate case, which concerned a crash, the situs of the
last event was determinable with ease .' The court noted, however, that

in the future it may be persuaded to apply the Baltimore Football Club
rationale in products aviation cases.74

In the second court of appeals case concerning lex loci delicti, Karimi
v. Crowley76, plaintiff, a Georgia resident, was injured in the course of his
employment at a construction project in Alabama. 6 Plaintiff filed for
workers' compensation benefits in Georgia" pursuant to Official Code of
Georgia Annotated section 34-9-242.71 Plaintiff then filed the tort suit
against two defendants, both of whom were residents of Georgia." The
lower court granted summary judgment for defendants on the basis that
plaintiff's
claim was barred by Official Code of Georgia Annotated'section
80
34-9-11.

Plaintiff appealed the decision of the trial court and maintained that
Alabama law governed the suit."' Specifically, because Georgia recognizes
the doctrine of lex loci delicti, the substantive law of Alabama controls.2
While the court acknowledged that Georgia followed the rule of lex loci
delicti, it stated that " '[t]he laws of other states have no force in Georgia
except on principles of comity and so long as their enforcement is not
contrary to the policy of this State.' "3 Since one of the primary objectives of Georgia's workers' compensation law is to guarantee that an em69. 172 Ga. App. at 904, 324 S.E.2d at 740 (citing Baltimore Football Club, Inc. v. Lockheed Corp., 525 F. Supp. 1206 (N.D. Ga. 1981)).
70. 172 Ga. App. at 904, 324 S.E.2d at 740.
71. Id.
72. Id.
73. 172 Ga. App. at 904, 324 S.E.2d at 740-41.
74. Id.
75. 172 Ga. App. 761, 324 S.E.2d 583 (1984).
76. Id. at 761, 324 S.E.2d at 584.
77. Id. at 762, 324 S.E.2d at 584.
78. O.C.G.A. § 34-9-242 (Michie 1982).
79. 172 Ga. App. at 761, 324 S.E.2d at 584.
80. Id. at 762, 324 S.E.2d at 584 (citing O.C.G.A. § 34-9-11 (Michie 1982)).
81. Id.
82. Id.
83. Id. (quoting Roadway Express, Inc. v. Warren, 163 Ga. App. 759, 761, 295 S.E.2d
743, 746 (1982)).
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ployee is compensated for his injury without regard to negligence or assumption of the risk, the law must ensure the employer will have limited
liability." The court, therefore, held plaintiff was barred from suing defendants on the basis that the remedy afforded by section 34-9-242,11
workers' compensation benefits, was exclusive." According to the court,
"[tihis exclusive feature of the Act obtains even where the employee is
injured outside of this State, and benefits for that injury are recoverable
7
pursuant to O.C.G.A. § 34-9-242."
III.

JUVENILE LAW

The Georgia Supreme Court, in Florida Publishing Co. v.Morgan,"
considered the constitutionality of two Georgia statutory provisions relating to juvenile court proceedings.8 The statutes concerned were Official
Code of Georgia Annotated sections 15-11-28(c)9" and 15-11-60(g)(1). 9 '
Section 15-11-28(c) excludes the general public from hearings on delinquency, deprivation, and unruliness in juvenile court,"' and section 15-1160(g)(1) prohibits the name or photograph of a child who is under juvenile court jurisdiction for the first time from being published by any news
media except as authorized by a court order." The two statutes were
called into question during juvenile court proceedings concerning two
youths, one twelve years of age and the other thirteen." The police
charged the youths with theft of the Cumberland Island Ferry."
The majority of the court's opinion centered on the exclusion of the
press and general public from juvenile court proceedings. 6 The focus of
the opinion was on the state's interest in the privacy of juvenile proceedings as opposed to the interest of the public to know and the right of the
press to publish.9 7 The court noted that two cases, one decided by the
United States Supreme Court"s and the other decided by the Georgia Su-

84.
85.
86.
87.
88.
89.
90.
91.
92.
93.
94.
95.
96.
97.
98.

172 Ga. App. at 762, 324 S.E.2d at 584.
O.C.G.A. § 34-9-242 (Michie 1982).
172 Ga. App. at 762-63, 324 S.E.2d at 584-85.
Id. at 763, 324 S.E.2d at 584-85.
253 Ga. 467, 322 S.E.2d 233 (1984).
Id. at 467, 322 S.E.2d at 234.
O.C.G.A. § 15-11-28(c) (Michie 1985).
Id. § 15-11-60(g)(1) (Michie 1985).
Jd. § 15-11-28(c) (Michie 1985).
Id. § 15-11-60(g)(1) (Michie 1985).
253 Ga. at 467, 322 S.E.2d at 234.
Id.
Id. at 468-72, 322 S.E.2d at 234-37.
Id. at 469-72, 322 S.E.2d at 235-37.
Richmond Newspapers, Inc. v. Virginia, 448 U.S. 555 (1980).
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preme Court," created a presumption that criminal trials would be open
to the public.100 On the other hand, the court stated it was "unable to
conclude that there is any historically-based constitutional presumption
of openness applicable to juvenile-court proceedings.""' The court held,
however, that this did not mean that an absolute closing of juvenile proceedings would pass constitutional muster.102 As a result, the court held
that the state may create a rule which presumes that delinquency, deprivation, and unruliness hearings are closed to the public and press, but
that the presumption is rebuttable.10 3 The juvenile court must allow the
public or press an opportunity to "present evidence and argument to
show that the state's or juveniles' interest in a closed hearing is overriden
by the public's interest in a public hearing." 1' 4 Furthermore, "[tlhe juvenile court's ruling on this question must be composed of 'findings in writing articulate enough for appellate review.' ,,5
With regard to the constitutionality of section 15-11-60(g)(1),"' the
court initially said that since plaintiff had not been cited for contempt by
naming the two youths and publishing their photographs, the question
was technically moot.10 7 The court, however, agreed to rule on the matter
and held that the statute had been invalidated by Smith v.Daily Mail,'"
a decision rendered by the United State Supreme Court in 1 9 7 9 .1ie Thus,
the press will no longer be prohibited from printing the photograph or
name of a juvenile without authorization by the court, even if the juvenile
is within the court's jurisdiction for the first time.
The Georgia Court of Appeals in In re P.L.S.,'1 held that accusatory
proceedings in juvenile court cannot be conducted by a juvenile probation
officer.'
Official Code of Georgia Annotated section 15-11-28(d) states
that the judge, in a juvenile proceeding, may request the district attorney
or any member of his staff to conduct the proceeding on behalf of the
petitioner. 1 2 If the district attorney is unavailable, then the juvenile

99.
100.
101.
102.
103.

R.W. Page Corp. v. Lumpkin, 249 Ga. 576, 292 S.E.2d 815 (1982).
253 Ga. at 472, 322 S.E.2d at 237-38.
Id. at 472, 322 S.E.2d at 238.
Id. at 472-73, 322 S.E.2d at 238.
Id. at 473, 322 S.E.2d at 238.

104. Id.
105. Id. (quoting Richmond Newspapers, Inc. v. Virginia, 448 U.S. 555, 581 (1980)).
106. O.C.G.A. § 15-11-60(g)(1) (Michie 1985).
107. 253 Ga. at 472, 322 S.E.2d at 237.
108. 443 U.S. 97 (1979). First amendment rights must prevail over the state's interest in
protecting juveniles. Id. at 104.
109. 253 Ga. at 473, 322 S.E.2d at 238.
110. 170 Ga. App. 74, 316 S.E.2d 175 (1984).
111. Id. at 77, 316 S.E.2d at 175.
112. O.C.G.A. § 15-11-28(d) (Michie 1985).
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court judge may appoint legal counsel.' 13 The court stated that even if the
juvenile officer had been a licensed attorney, he would be barred from
conducting accusatory proceedings against an individual under his care or
supervision because such procedure is strictly prohibited by section 1511-8(5)."4 While holding that error had been committed with respect to
the underlying juvenile court proceeding, the court said that the "objection to the competency of the probation officer to conduct the hearing
comes too late" and should have been made before the proceedings began."1 The court warned, however, that it would not hesitate to reverse
future judgments in a case in which an unauthorized procedure is allowed, provided a proper objection is made."1
The court of appeals, in In re R.L.M.,1 7 held that reversible error had
been committed in a juvenile proceeding in which it could not be shown
that recording of the proceeding by an authorized means had been waived
by the juvenile, his parent, guardian, or attorney as required by section
15-11-28(b). 1 Even though the instant case concerned a custody hearing,
the court stated it had no reason not to follow precedent set in K.E.S. v.
State,"1 a case that concerned a probation revocation.'" Hence, it is
likely that failure to obtain the required waiver will be deemed a fatal
error in future cases.
2
In P.L.A. v. State,1
' an appeal from a delinquency proceeding, plaintiff
alleged that the juvenile court erred by denying his motion to dismiss the
petition that charged he had committed various delinquent acts.1 2 Plaintiff contended that failure to file the petition with the juvenile court
within seventy-two hours of his detention, as required by section 15-1121(e), 12 1 was grounds for dismissal 2 4 The court held that section 15-1121(e) did not provide that the petition must be filed with the court,
rather that if the juvenile was not released, the petition, as prepared
under section 15-11-25'125 must be made and presented to the court
within seventy-two hours of the detention hearing.2 According to the
113.
114.
115.
116.
117.
118.
119.
120.
121.
122.
123.
124.
125.
126.

Id.
170 Ga. App. at 76, 316 S.E.2d at 177 (citing O.C.G.A. § 15-11-8(5) (Michie 1985)).
Id. at 77, 316 S.E.2d at 177.
Id. at 77, 316 S.E.2d at 178.
171 Ga. App. 940, 321 S.E.2d 435 (1984).
Id. at 941, 321 S.E.2d at 436 (citing O.C.G.A. § 15-11-28(b) (1985)).
134 Ga. App. 843, 216 S.E.2d 670 (1975).
171 Ga. App. at 941, 321 S.E.2d at 436.
172 Ga. App. 820, 324 S.E.2d 781 (1984).
Id. at 820, 324 S.E.2d at 782.
O.C.G.A. § 15-11-21(e) (Michie 1985).
172 Ga. App. at 820, 324 S.E.2d at 782.
O.C.G.A. § 15-11-25 (Michie 1985).
172 Ga. App. at 821, 324 S.E.2d at 783.
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court, had the legislature intended for the petition to be filed, it would
have used the term filed.' 2 The court concluded that "the clear intent of
formal action than filing to
the legislature was to allow a broader and 'Iless
2
be taken within the specified time limit.'
With regard to the timeliness in which a juvenile offender is processed
once taken into custody, section 15-11-19(a) requires that the authorities
use "all reasonable speed and without first taking the child elsewhere
....

,,s In M.A.K. v. State,3 0 the juvenile alleged that the police vio-

lated this statutory requirement by taking him to a victim's residence for
identification purposes prior to taking him to juvenile court.'' Defendant, therefore, maintained his adjudication of delinquency should be reversed. 132 The court held otherwise and found that any deviation from
the provisions of the statute was minimal. 83 Further, the court found
that defendant suffered no injury or deprivation of rights in these
circumstances.'"
The facts revealed that police arrested defendant while he was in the
process of burglarizing a home. 3 5 Since defendant initially gave a nonexistent address, the police took him to the police station.3 While booking
defendant for burglary, an officer noticed that defendant matched the
description of an individual who was being sought for a separate burglary. 13 ' The officers then took defendant to the other residence and the
owner identified him as the person who burglarized the home.'" At this
point, the officers took defendant to his residence; however, his mother
was not at home.""' The officers advised defendant's grandmother of his
arrest and took defendant directly to juvenile court.14 0 The court of appeals found nothing wrong or prejudicial with respect to the procedure
even though a period of approximately two hours had elapsed between
defendant's arrest and his delivery to juvenile court. 4 1 While the court
found that section 15-11-19(a)(3) 12 had not been violated in this in127.

Id.

128. Id.
129. O.C.G.A.
130.
131.

§ 15-11-19(a) (Michie 1985).

171 Ga. App. 151, 318 S.E.2d 828 (1984).
Id. at 152, 318 S.E.2d at 829.

132. Id.
133. Id.
134.
135.
136.
137.

Id.
Id.
Id.
Id.

138. Id.
139. Id.
140.
141.
142.

Id.
Id. at 153, 318 S.E.2d at 829.
O.C.G.A. § 15-11-19(a)(3) (Michie 1985).
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stance, differing circumstances may require a contrary finding. Reversible
error, therefore, may exist if it can be shown that the juvenile is not taken
to juvenile court with all reasonable speed, but is taken elsewhere first,
with a resulting violation of the juvenile's rights.
In Smith v. State,1 43 the court of appeals addressed the issue of concurrent jurisdiction under section 15-11-39.144 The police charged defendant
with both armed robbery and motor vehicle theft. 44 The superior court
accepted jurisdiction over the armed robbery charge and found defendant
guilty.4 As a result of the motor vehicle theft, the juvenile court, prior to
defendant's conviction of armed robbery in superior court, found defendant delinquent.1 47 At the juvenile proceeding, the court heard evidence
regarding the armed robbery. 48 Based on these facts, defendant maintained that the superior court proceeding represented a successive
prosecution.1 49
The court of appeals held the prosecutions were not successive and that
each court properly recognized jurisdiction over that offense to which it
was entitled to hear.1 50 The basis for the court's decision was that the
offenses did not arise from the same conduct and that each prosecution
required proof of facts that were not required in the other.15' Had the
offenses arisen from the same conduct, however, the superior court would
have been required to take jurisdiction over the motor vehicle theft
charges. 5 2 Furthermore, the court stated that even though the juvenile
court did not have jurisdiction over the armed robbery charge, it was not
precluded from "receiving evidence of it in connection with the motor
vehicle theft and the series of transactions which led to appellant's
capture."' 58
Practitioners in juvenile courts should take note of the new Uniform
Juvenile Court Rules that became effective on July 1, 1985.154 As stated
in the scope, the legislature created the rules in order to establish general
uniformity in juvenile courts.6 Local guidelines, however, will remain in

143. 173 Ga. App. 728, 327 S.E.2d 839 (1985).
144. Id. at 729, 327 S.E.2d at 840; see O.C.G.A. § 15-11-39 (Michie 1985).
145. 173 Ga. App. at 728, 327 S.E.2d at 840.
146. Id. at 728-29, 327 S.E.2d at 840.
147. Id. at 729, 327 S.E.2d at 840-41.
148. Id. at 729, 327 S.E.2d at 841.
149. Id.
150. Id.
151. Id. at 730, 327 S.E.2d at 841.
152. See Worthy v. State, 253 Ga. 661, 662, 324 S.E.2d 431, 433 (1985).
153. 173 Ga. App. at 730, 327 S.E.2d at 841.
154. UNIF. R. GA. JUv. CT. (1985) (rules 5 and 20.1 will not become effective until January
1, 1986).
155. UNIF. R. GA. Juv. CT. 1.1 (1985).
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use in the various juvenile courts, and practitioners should continue to
look to each individual court for guidance in any particular area.""
The 1985 legislature made several amendments to Chapter 11 of title
15 of the Official Code of Georgia Annotated. 1' 7 Section 15-11-2(10.1) now
defines 'shelter care.' 1 8 Section 15-11-20(a)(1), as amended, states that a
child alleged to be delinquent may be detained in "[a] licensed foster
home or a home approved by the court which may be a public or private
home or the home of the noncustodial parent or relative."15 9 Section 1511-20(f) now provides that "[a] child alleged to be deprived may be
placed in shelter care only in the facilities stated in paragraphs (1) and
(2) of subsection (a) of this Code or in a shelter care facility provided by
the court."'' 0 Finally, section 15-11-21 has been amended with respect to
the manner of calculating the seventy-two hour period of time within
which an informal detention hearing must be held regarding an individual
alleged to be delinquent, unruly, or deprived.' 6'
IV. LABOR LAW

Last year in Local Division 732 v. MetropolitanAtlanta Rapid Transit
Authority"" (MARTA I), the Georgia Supreme Court decided that state
law determined the revocability of a consent to arbitration agreement entered into between MARTA and the Amalgamated Transit Union pursuant to section 13(c) of the Urban Mass Transportation Act of 196463
(UMTA).16 4 Based on the facts before it in MARTA I, the supreme court
decided that state law allowed MARTA to withdraw its consent to arbitrate the terms and conditions of a collective-bargaining agreement. 65
The United States Supreme Court granted certiorari, vacated the judgfor further consideration 6 6 in light of
ment, and remanded the case
6 7
Southland Corp. v. Keating.
On remand, the Georgia Supreme Court in Local Division 732 v. Metropolitan Atlanta Rapid Transit Authority' 8 (MARTA II) stated that
156.
157.
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160.
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162.
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164.
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1985 Ga. Laws 698.
O.C.G.A. § 15-11-2(10.1) (Michie 1985).
Id. § 15-11-20(a)(1) (Michie 1985).
Id. § 15-11-20(0 (Michie 1985).
Id. § 15-11-21 (Michie 1985).
251 Ga. 15, 313 S.E.2d 1 (1983), vacated and remanded, 104 S. Ct. 1263 (1984).
49 U.S.C. §§ 1601-1618 (1982).
251 Ga. at 19, 303 S.E.2d at 4.
Id. at 20, 303 S.E.2d at 5.
104 S. Ct. at 1263.
104 S. Ct. 852 (1984).
253 Ga. 219, 320 S.E.2d 742 (1984).
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the Supreme Court in Southland held that the Federal Arbitration Act' 69
(FAA) created a body of federal substantive law applicable in state and
federal courts. 70 The United States Supreme Court stated that:
[W]e discern only two limitations on the enforceability of arbitration
provisions governed by the Federal Arbitration Act: they must be part
of a written maritime contract or a contract 'evidencing a transaction
involving commerce' and such clauses may be revoked upon "grounds as
exist at law or in equity for the revocation of any contract."'
The Georgia Supreme Court concluded that, even in light of Southland,
there were three reasons that the arbitration clause in the contract between MARTA and the union was not enforceable.""
First, the court in MARTA II concluded that the arbitration clause was
revocable upon" 'grounds as exist at law or in equity for the revocation of
any contract.' ,,173 The court stated that the MARTA Act of 1965,174
which allowed the Board of Directors to bargain collectively with employees, created an exception to the general rule that local governmental entities may not bargain collectively with employee representatives. 7 5 It was
not until 1982 that MARTA received statutory authority 76 to consent to
binding interest arbitration; however, the agreement at issue in this case
was entered into in 1977.177
The court stated that "in the absence of express statutory authority, a
municipal agency lacks the power to delegate to arbitrators the authority
to determine the conditions of employment of the agency's employees."",
The court concluded that the arbitration clause in this case was unauthorized and was an unlawful delegation of legislative authority. "Since any
contract unlawfully delegating legislative authority is ultra vires and void,
we conclude that this arbitration clause is revocable upon 'grounds as exist at law or in equity for the revocation of any contract.' 1179
Second, the Georgia Supreme Court decided that MARTA could revoke
its consent to arbitrate, because the clause in the disputed contract was
not within the scope of the FAA. The court stated that the agreement at
issue concerned interest arbitration, and the court reasoned that interest
169.
170.
171.
172.
173.
174.
175.
176.
177.
178.
179.

9 U.S.C. §§ 1-14 (1982).
253 Ga. at 220, 320 S.E.2d at 744.
Id. at 220-21, 320 S.E.2d at 744 (quoting Southland, 104 S. Ct. at 858).
253 Ga. at 221, 320 S.E.2d at 744.
Id. (quoting Southland, 104 S. Ct. at 858).
1965 Ga. Laws 2243, 2273.
253 Ga. at 221, 320 S.E.2d at 744.
1982 Ga. Laws 5101, 5104.
253 Ga. at 222, 320 S.E.2d at 745.
Id. at 223, 320 S.E.2d at 745.
Id. at 223, 320 S.E.2d at 746 (quoting Southland, 104 S. Ct. at 858).
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arbitration was outside the FAA.1 80
Finally, the court stated that an argument could be made that an arbitration clause in a 13(c) agreement is exempt from the FAA. 8 The court
recognized that a state legislature could not except itself from the FAA,
but it questioned whether or not Congress might not have created an exception by subsequently passing UMTA.'"
V.

REMEDIES

In Fulton-DeKalb Hospital Authority v. Graves,'83 the Georgia Supreme Court finally announced that a cause of action for wrongful pregnancy or wrongful conception would be recognized in Georgia."" While
the court apparently had little trouble regarding the cause of action, it
labored with respect to the issue of damages. The court finally resolved
that the costs associated with raising the child could not be recovered.18'
A plaintiff recovering under this cause of action will be limited to those
damages normally associated with any medical malpractice case. 86
With respect to child rearing costs, the majority opinion noted that
only a minority of jurisdictions allow such costs to be recovered.' 87 Further, all but one of these jurisdictions allow the damages to be offset by
the "society and comfort provided by the child."' 18 8 Apparently the majority found the offsetting process to be repugnant and it was this process
that ultimately spelled doom for the recovery of child rearing costs in
Georgia. Basically, the majority said it was unwilling "to apply the theory
of consequential damages and consequential benefits to human life and
parenthood;" an area which the majority described as one of "delicate
human relations."'" The majority stated that allowing recovery and then
offsetting it as provided for in the benefit rule was an inadequate remedy
when considered in light of the policy considerations against allowing recovery of child rearing costs. 9" According to the majority, the "benefit of
life should not be outweighed by the expense of supporting it.""' Thus,
"[t]he soundness of a rule denying recovery for the cost of raising a child
180.

253 Ga. at 223-24, 320 S.E.2d at 746.
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cannot be
lies in that, given the values cherished by our society, a parent
2
said to have suffered an injury in the birth of a child."
Justice Gregory, joined by Justice Smith, in a dissenting opinion, maintained that child rearing costs should be recoverable as a foreseeable consequence of a physician's negligent act.193 According to Justice Gregory,
such damages were not too speculative and would be determined in the
same manner as other general damages; by the enlightened conscience of
an impartial jury.1 4 Further, since the duty to support ceases at the
child's eighteenth birthday, the damages would be limited.'"s In Justice
Gregory's19opinion,
public policy does not dictate the exclusion of these
s
damages.
The Georgia Court of Appeals later applied the Graves holding in
Blash v. Glisson.1 7 In Blash, plaintiffs argued that the child rearing ex98
penses they sought were distinguishable from those sought in Graves."
Specifically, plaintiffs' damages in Blash were those that would result to
their other children by "'having to share the family income with another
individual.' "199 The court of appeals found this "distinction to be one
without a difference" and held that the costs of raising a child were not
recoverable.200
Regarding loss of future earnings, the Georgia Court of Appeals, in
Groover v. Dickey,201 held that damages for such a loss cannot be speculative if they are to be recovered.20 2 In Groover, plaintiff received injuries as
a result of an explosion of a civil war shell.2 03 Plaintiff, a carpenter-contractor, alleged that because of his injuries, he was prevented from taking
several jobs that he had scheduled, resulting in a pecuniary loss of
$50,000.20" The court held plaintiff could not recover since the evidence
showed only that he planned to do these jobs.200 Plaintiff had failed to
show evidence of a contract or commitment by the other party or evidence regarding any expenses, his time on the job, or costs of material.2 6
192.
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Id. at 104, 325 S.E.2d at 608.
Id. (quoting Graves, 252 Ga. at 444).
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According to the court, plaintiff must show with reasonable certainty that
there was a loss of profits.207 A loss of possible benefits will not sustain a
recovery.20 8
In Dempsey Brothers Dairies v.Blalock,'0 ' the Georgia Court of Appeals ruled that when the defendant-employer did more than merely refuse to pay a claim for wages, the trial court did not err in refusing to
direct a verdict on the issue of exemplary damages.210 Plaintiff, a route
salesman for defendant, sought wages allegedly owed to him prior to his
resignation.211 Defendant counter alleged that plaintiff owed it a substantially greater amount due to certain inventory shortages. 212 After plaintiff
sought his wages, defendant sent plaintiff a creditor-demand letter showing that plaintiff's earnings and bond money had been credited to the
amount of the alleged shortage.213 This demand letter revealed that plaintiff still owed defendant a balance of $2,573.25.2" ' Defendant followed this
demand letter with notification that resembled, but, in fact, was not legal
process.""' Defendant also issued two checks payable to plaintiff for past
salary, which defendant endorsed and deposited into its own account.21 6
The check stubs were then sent to plaintiff. 2 7 The court of appeals affirmed the trial court's award of $7,500 in exemplary damages to plaintiff." 8 The court stated that even if defendant believed in good faith that
plaintiff owed it the money, "its methods of effecting recoupment were
clearly not in good faith."2'' Specifically, "[tihe issuing of pseudo-legal
documents and endorsing and depositing checks payable to appellee
[plaintiff] without his permission evinced wilful misconduct and

fraud.12 2 0 Plaintiff's recovery of exemplary damages, therefore, was en-

tirely proper and supported by evidence.
In Melnick v.Fund Management, Inc.,221 the court of appeals confronted a question concerning the continuing garnishment provisions of
the Official Code of Georgia Annotated sections 18-4-110 through 18-4207.
208.
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212.
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118.222 In Melnick, plaintiff sought to have a continuing garnishment applied against defendant on the basis that defendant was the employer of
an individual against whom plaintiff had a money judgment.22 3 Defendant
denied it was the individual's employer at the time of the service of the
garnishment or at anytime after service and further maintained it held no
garnishable property that belonged to the judgment debtor.2 2 4 Defendant
maintained the trial court erred in failing to dismiss the entire garnishment proceeding.2 " Defendant based its argument on the grounds that
since no employee-employer
relationship existed, a continuing garnish226
ment had no legal effect.
The court stated that a continuing garnishment is "an addition to,
rather than a replacement for, the traditional garnishment remedy.P2 27 A
plaintiff may invoke the continuing garnishment remedy by filing an affidavit in which plaintiff states that, to his knowledge, the garnishee is or
may be the judgment debtor's employer.2 2 As a result, if an employee22
employer relationship exists, the continuing garnishment will operate. '
If, however, there is no employee-employer relationship, the garnishee,
defendant in this case, may assert that in his answer.2 " If the answer is
not traversed by plaintiff with respect to the employee-employer relationship or is unsuccessfully traversed, then "'the garnishee is automatically
discharged from further liability and obligation under Code Section 18-4113 for that summons with respect to the period of continuing garnishment remaining after the employment relationship is terminated.' -231 If
the garnishee's answer is traversed, and the traverse is sustained, then a
23
continuing garnishment will be applied.
The court stated that the purpose of section 18-4-117 is to "insure that
only employers will be subject to the 'additional' process of continuing
garnishment and that non-employer garnishees shall be automatically discharged with regard to the continuing aspect of the action. ' 3 The court
held, however, that section 18-4-117 does not "purport to discharge a
non-employer garnishee from such general garnishment liability and obligation as was otherwise in existence at the time his original answer was

222.
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O.C.G.A. §§ 18-4-110 to -118 (Michie 1982 & Supp. 1985).
172 Ga. App. at 773-74, 324 S.E.2d at 596.
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Id. at 775, 324 S.E.2d at 597.
Id.
Id.
Id.
Id.
Id.
Id. (emphasis supplied by the court) (quoting O.C.G.A. § 18-4-117 (Michie 1982)).
172 Ga. App. at 775-76, 324 S.E.2d at 597-98.
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filed."'2 3' According to the court, section 18-4-113 requires that "the garnishee who is served with a summons of continuing garnishment state in
his original answer, 'what property, money or other effects of the defendant are subject to continuing garnishment from the time of service
through and including the day of the first answer .... , ,,23" As a result,
section 18-4-117 will not "obviate a non-employer-garnishee's compliance
with OCGA § 18-4-113(a)(1) and (3) if otherwise applicable, since any
liability and obligation thereunder would already be in existence at the
time his first answer is filed. ''12 3 Hence, the defendant-garnishee in Melnick was unsuccessful with respect to its argument for complete dismissal
of the garnishment proceedings on the sole grounds that since no employee-employer relationship existed, a continuing garnishment had no
legal effect whatsoever.2 37
In Williams v. Runion,2 3 0 a case concerning an action for damages due
to the alleged negligence of a home builder, the Georgia Court of Appeals
decided a question of first impression regarding the Unlimited Damages
Interest Act.2 39 The question before the court was whether the judgment
debtor must be given actual and personal notice of a claim for unliquidated damages in a tort action.2 40 The facts in the case revealed that the
claimant sent defendant notice, via registered mail, six months prior to
trial.2 4 While the letter was addressed properly, the postal service was
unable to effect delivery.242 Written notice of the attempted delivery,
however, was left at the address.2 43 The court of appeals held no actual
notice is required by section 51-12-14 and that upon mailing [by registered or certified mail] service is complete.2 4 4 Further, "[tjhe fact that
service is complete, if unrefuted, controls." 45 Since, in this instance it
was not disputed that service was made in the manner required by section 51-12-14, service was deemed complete. 2" According to the2 47court,
"[wihere service is properly made, actual notice is not required.
In a related issue, the court in Williams dealt with a question regarding
234.
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the calculation of postjudgment interest and the effect on this calculation
by any interest awarded pursuant to section 51-12-14.1'1 The trial court
had awarded plaintiff twelve percent interest, in addition to an earlier
award of twelve percent interest based on the Unliquidated Damages Interest Act.2 4 After discussing the purpose of section 51-12-14, the court
stated that the award of any interest pursuant to that statute was independent of any monetary verdict in favor of plaintiff.25 0 With respect to
interest based on the amount of the jury verdict, the court held that any
such postjudgment interest could be determined only on the verdict
amount and could not be computed on any prejudgment interest; that is,
interest based on section 51-12-14.211
One last note of possible interest in the area of remedies concerns the
notice provision of Official Code* of Georgia Annotated section 44-14361.1.52 The Georgia Court of Appeals, in D&T Glass, Inc. v.Barrow
Enterprises,2 held that failure to give the required notice at the time of
the commencement of an action against a contractor will be fatal to a
lien.25 4 In D&T Glass, a materialman filed a lien against the owner of
certain property because the contractor on the job failed to pay a bill
owed to the plaintiff-materialman.2 55 Plaintiff, therefore, commenced an
action against the contractor and won a judgment against him.2 6 Plaintiff
then sought to enforce the lien against the property owner and filed notification as required by section 44-14-361.1(a)(3).2 7 The court of appeals
held the trial court properly granted summary judgment to the defendant-owner on the basis that plaintiff failed "to file the required notice 2at
58
the time of the commencement of the action against the contractor.

In this case, plaintiff did not file notice until commencement of the action
to enforce the lien.2 9 The court of appeals, in rendering its decision,
stated that the provisions of section 44-14-361.1 are mandatory. 2'0
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