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I. EXCLUSIVE REMEDY BAR

A. Immunity Granted

The shifting tides of change were evident as a variety of novel theories
were presented to the appellate courts in an effort to erode the exclusive-
remedy doctrine. The courts generally decided the cases on a summary
judgment motion. That was precisely the case in Bright v. Nimmo.'
Plaintiff sought to avoid the exclusive-remedy bar on the theory of willful
and intentional acts of the employer and insurance carrier. He had re-
ceived workers' compensation benefits for an on-the-job injury, but only
after prevailing before the State Board of Workers' Compensation
(Board), which held that defendants had failed to comply with the provi-
sions of Official Code of Georgia Annotated section 34-9-221(d).2 In addi-
tion to awarding income benefits, the Board assessed penalties and attor-
ney's fees against the employer and insurance carrier. Plaintiff sought
even more. He sued in tort alleging that defendants had 'willfully and
intentionally' delayed his workers' compensation payments resulting in
adverse financial consequences and foreclosure upon his home.3 The dis-
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1. 253 Ga. 378, 320 S.E.2d 365 (1984).
2. See O.C.G.A. § 34-9-221(d) (Michie 1982 & Supp. 1985).
3. 253 Ga. at 378, 320 S.E.2d at 366.



MERCER LAW REVIEW

trict court granted summary judgment for defendants. 4 On appeal, the
Eleventh Circuit certified the following question to the Supreme Court of
Georgia:

Does Georgia law recognize an independent cause of action apart from
the remedies available under O.C.G.A. § 34-9-221(e) where the employer
and/or insurer have allegedly intentionally delayed Workers Compensa-
tion payments that the employee is entitled to under the Act and where
they have not properly complied with the Act's requirements?"

The supreme court noted that almost every delay in payment by a solvent
insurance carrier or self-insured could be described as willful and inten-
tional and that the consequences upon the eventual recipient would be
dependent upon the financial circumstances of the recipient.6 The su-
preme court held that the intentional delay of workers' compensation
payments does not give rise to an independent cause of action against the
employer or its insurer when penalties for a delay are provided by the
act."

Plaintiff in Karimi v. Crowley$ attempted to avoid the exclusive-rem-
edy doctrine by asserting Alabama law. He had been injured in a con-
struction project in Phenix City, Alabama, but filed for and received ben-
efits pursuant to the Georgia workers' compensation law.' The Georgia
Court of Appeals granted summary judgment based upon Georgia law
though the claimant asserted that Alabama law should govern his tort
suit because of Georgia's adherence to the rule of lex loci delicti. The
court discussed the importance of the doctrine of lex loci, but concluded
that the implementation of that doctrine would offend the public policy
of Georgia maintaining the exclusivity concept for on-the-job injuries.10 It
held that the exclusive-remedy doctrine is applicable fully even when the
employee is injured outside the state and recovers benefits pursuant to
Official Code of Georgia Annotated section 34-9-242.11

4. Id. at 379, 320 S.E.2d at 366.
5. Id.
6. Id. at 381, 320 S.E.2d at 368.
7. Id. The court acknowledged that other jurisdictions have recognized an independent

cause of action for intentional delay of compensation payments but declined to do so in
Georgia. Id. See also Aetna Casualty & Sur. Co. v. Davis, 253 Ga. 376, 320 S.E.2d 368
(1984).

8. 172 Ga. App. 761, 324 S.E.2d 583 (1984).
9. Id. at 761-62, 324 S.E.2d at 584. The employee received benefits pursuant to

O.C.G.A. § 34-9-242 (Michie 1982). He was a Georgia resident, as was his supervisor, the
general contractor, and the subcontractor who was his immediate employer, Id.

10. 172 Ga. App. at 763, 324 S.E.2d at 585.
11. Id. at 762-63, 324 S.E.2d at 584-85.
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Plaintiff asserted loss of consortium in Ponder v. Southern Tea Co." to
avoid the exclusive-remedy doctrine. Arnee Ponder settled his workers'
compensation claim against Southern Tea Company. Thereafter, his wife,
Verdell, sued Southern Tea to recover damages for loss of consortium re-
sulting from Arnee's back injury.'" The court noted that the exclusiveness
of the workers' compensation remedy applies to the spouse of the injured
worker and a claim for loss of consortium falls squarely within the exclu-
sive-remedy bar."

In Synalloy Corp v. Newton," an occupational disease case concerning
exposure to beta-napthylamine (BNA), the court granted immunity. For-
mer employees of Synalloy Corporation (formerly Augusta Chemical
Company) filed a tort suit alleging, in part, that Synalloy negligently ex-
posed them to BNA, a known carcinogen, and failed to warn them of the
dangers of that exposure.1e Plaintiffs survived Synalloy's motion for sum-
mary judgment in the Superior Court of Richmond County, and the court
of appeals affirmed.' 7 The supreme court analyzed the provisions of Offi-
cial Code of Georgia Annotated section 34-9-280(3)(F) that set forth the
five criteria in determining occupational diseases. s The supreme court

12. 170 Ga. App. 819, 318 S.E.2d 242 (1984).
13. Id. at 819, 318 S.E.2d at 242. He received $37,500 pursuant to a settlement agree-

ment approved by the State Board of Workers' Compensation. Id.
14. Id. at 819, 318 S.E.2d at 243.
15. 254 Ga. 174, 326 S.E.2d 470 (1985).
16. Id. at 174, 326 S.E.2d at 471.
17. Id. The court of appeals distinguished between pre-1971 employees, holding that

they had a common law tort action against Synalloy, and post-1971 employees, who were
entitled to a jury determination of whether the injuries fell within the definition of an occu-
pational disease. Id. See Synalloy Corp. v. Newton, 171 Ga. App. 194, 319 S.E.2d 32 (1984).

18. 254 Ga. at 175 n.1, 326 S.E.2d at 471 n.1. O.C.G.A. § 34-9-280 (Michie 1982 & Supp.
1985) defines occupational disease. The definition includes a listing of 22 types of poisoning,
and further includes a general provision that was added by the legislature in 1971. 1971 Ga.
Laws 895, 900. O.C.G.A. § 34-9-280(3)(F) (Michie 1982 & Supp. 1985) provides:

Other occupational diseases, provided the employee or the employee's dependents
first prove to the satisfaction of the State Board of Workers' Compensation (or
the medical board, if the matter in controversy is referred to it under Code Sec-
tion 34-9-311) all of the following:
(i) A direct causal connection between the conditions under which the work is
performed and the disease;
(ii) That the disease followed as a natural incident of exposure by reason of the
employment;
(iii) That the disease is not of a character to which the employee may have had
substantial exposure outside of the employment;
(iv) That the disease is not an ordinary disease of life to which the general public
is exposed;
(v) That the disease must appear to have had its origin in a risk connected with
the employment and to have flowed from that source as a natural consequence.
For the purposes of this subparagraph, partial loss of hearing due to noise shall
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noted that a claim might come within the coverage of the Act, but not
always be compensable. That could be the case with an occupational dis-
ease if there is no disability.1 The supreme court discarded plaintiffs'
contentions that it is a jury question whether or not they meet all the
requirements of section 34-9-280(3)(F) and that if they do not, then they
have a common law right of action. Rather, the court held that the State
Board of Workers' Compensation is the sole tribunal of that type claim
and that the exclusive-remedy doctrine applies. 0

B. Immunity Denied

In three cases, the supreme court granted plaintiffs' relief in the face of
adverse summary judgments. In Singleton v. Georgia Pacific Corp.,21 the
trial court granted summary judgment to Georgia Pacific on the ground
that it was plaintiff's employer under the Workers' Compensation Act,
and therefore, was entitled to immunity from tort liability.22 Plaintiff was
employed by BAMM, Inc., which was under contract to repair the roof of
a Georgia Pacific building in Brunswick. Plaintiff was injured on that job
and received workers' compensation benefits from BAMM as a result of
the injury.23 The court of appeals affirmed the summary judgment, but
the supreme court reversed. The supreme court held that Georgia Pacific
was an owner of the premises and not a contractor under those circum-
stances.2 4 Therefore, it could not be liable for workers' compensation ben-
efits to Singleton nor could it claim immunity from tort liability pursuant
to Official Code of Georgia Annotated section 34-9-11.15

In George v. Ashland-Warren, Inc.,2s plaintiff's decedent was killed
while working as a project engineer for the Georgia Department of Trans-
portation (DOT). He was struck by earth moving equipment owned and
operated by Ashland-Warren, Inc., the general contractor on the project.
His widow recovered workers' compensation benefits from DOT, and Ash-
land-Warren reimbursed DOT pursuant to an indemnification and hold

not be considered an occupational disease.
Id.

19. 254 Ga. at 175, 326 S.E.2d at 471.
20. Id. at 175-77, 326 S.E.2d at 471-73. This was a four-to-three opinion of the court.
21. 252 Ga. 557, 315 S.E.2d 876 (1984).
22. Id. at 557, 315 S.E.2d at 877. The trial court relied upon Godbee v. Western Electric

Co., 161 Ga. App. 731, 288 S.E.2d 881 (1982). Id.
23. 252 Ga. at 557, 315 S.E.2d at 877.
24. Id.
25. Id. See O.C.G.A. § 34-9-11 (Michie 1982). The court relied upon Modlin v. Black &

Decker, 170 Ga. App. 477, 317 S.E.2d 255 (1984), which overruled Godbee and its progeny,
and it cited its own decision in Manning v. Georgia Power Co., 252 Ga. 404, 314 S.E.2d 432
(1984). 252 Ga. at 557, 315 S.E.2d at 877.

26. 254 Ga. 95, 326 S.E.2d 744 (1985).
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harmless clause in the construction contractY.2 After the widow brought a
wrongful death action against Ashland-Warren, the contractor raised two
theories in support of its immunity status. It contended that it was a
coemployee and that it provided workers' compensation benefits to
George by virtue of the indemnification agreement. 8 The trial court
granted summary judgment.29 The court of appeals held that Ashland-
Warren was afforded immunity status as a coemployee of George and,
therefore, declined to discuss the indemnification provision.3 1

The supreme court first held that Ashland-Warren was not a coem-
ployee because a corporation is not an 'employee' within the meaning of
section 34-9-11. It specifically held that the term 'employee' in this provi-
sion refers only to individuals and that it does not protect corporations.31

The supreme court also declined to extend immunity to Ashland-Warren
by virtue of the indemnification of DOT. It again interpreted the lan-
guage of section 34-9-11 restrictively to protect only the employer of the
injured employee, employees of that employer, and the employer's work-
ers' compensation insurer. Ashland-Warren did not qualify.32

In Downey v. Bexley,3 3 the supreme court again reviewed section 34-9-
11 and carved an exception to the coemployee exclusion. Plaintiffs alleged
that they contracted lead poisoning while in the employ of Southwire
Company. They also alleged that Dr. Downey operated an employee
health clinic at the Southwire facility and secretly monitored their deteri-
orating health, did nothing about their condition, and intentionally con-
cealed this information from them. They alleged that this conduct consti-
tuted fraud, deceit, and medical malpractice.2 The trial court held that
Dr. Downey was immune from tort liability because he was a coemployee
of the plaintiffs.25

The court of appeals reversed the summary judgment on the basis that
Downey was an independent contractor rather than a Southwire em-
ployee for purposes of the coemployee doctrine.3 The supreme court de-

27. Id. at 95-96, 326 S.E.2d at 745.
28. Id. at 96, 326 S.E.2d at 745.
29. Id.
30. Id.
31. Id.
32. Id. at 96-97, 326 S.E.2d at 745-46.
33. 253 Ga. 125, 317 S.E.2d 523 (1984).
34. Id. at 125, 317 S.E.2d at 524.
35. Id. at 125, 317 S.E.2d at 523.
36. Id. at 125, 317 S.E.2d at 523-24. The supreme court noted that the court of appeals

had reached this result in spite of the fact that Downey was employed full-time by
Southwire, was paid a salary, worked in Southwire offices using equipment owned by the
company, and performed work which was periodically reviewed by company officials. All of
this evidenced a master-servant relationship. Id. at 125, 317 S.E.2d at 524.
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clined to review the employee-independent contractor issue. Rather, it
held that when a professional coemployee is charged with fraud, deceit,
and violation of professional trust, he may be held liable in tort for his
wrongdoing to an injured coemployee.37 The court did not attempt to jus-
tify its decision under any language in the Workers' Compensation Act.
Its ruling is grounded on the professional status of Downey as a medical
doctor. A professional is liable for an abuse of the trust reposed in him by
the public, notwithstanding provisions of the Workers' Compensation
Act.

38

II. ARISING OUT OF AND IN THE COURSE OF EMPLOYMENT

A. Heart Disease

In Zippy Mart, Inc. v. Fender,3 9 the court of appeals held that preven-
tive surgery can be compensable. It held that a coronary bypass was a
fictional accidental injury arising out of and in the course of the em-
ployee's employment because of the pressure and stress of that employ-
ment." There was no heart attack on or off the job. There was testimony
that the employee, after being promoted to supervisor, worked six-day
weeks, frequently worked in excess of ten hours per day, had a change of
personality, was short-tempered, worried, and became a different person.
He experienced pains in his chest, nervousness, and was hospitalized for
evaluation. Seven months later, he underwent a quintuple coronary by-
pass. He continued to work up to the day of his hospitalization for sur-
gery.4 The Board held the date of the bypass operation to be the date of
accidental injury.42

Official Code of Georgia Annotated section 34-9-14* was amended in
1963 ostensibly for the purpose of making recovery in heart attacks, heart
disease, and similar cardiovascular problem cases more difficult. The lan-
guage added at that time was

nor shall "injury" and "personal injury" include heart disease, heart at-
tack, the failure or occlusion of any of the coronary blood vessels, or
thrombosis unless it is shown by a preponderance of competent and cred-
ible evidence that any of such conditions were attributable to the per-

37. Id.
38. Id. at 125-26, 317 S.E.2d at 524.
39. 170 Ga. App. 617, 317 S.E.2d 575 (1984).
40. Id. at 619, 317 S.E.2d at 577.
41. Id. at 618, 317 S.E.2d at 576.
42. Id. at 617, 317 S.E.2d at 575.
43. O.C.G.A. § 34-9-1 (Michie 1982 & Supp. 1985) (formerly codified at GA. CoDs ANN. §

114-102 (Harrison 1983)).

466 [Vol. 37
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formance of the usual work of employment. ... 4

The court in Zippy Mart gave short shrift to this statutory evidentiary
requirement. It found preventive heart surgery compensable, but it did so
in an illogical and unsupportable manner. The court concluded that there
was some evidence to support the award of the Board.4 5 It stated at one
point that the Board was authorized to consider "the presumptive evi-
dence consisting of inferences drawn by human experience from the con-
nection of cause and effect and from observations of human conduct as
derived from all of the evidence,' '4 but nevertheless concluded that the
"'natural inference' discussed in Southwire Co. v. Cato,47 . . . [was] not
reached or relied upon. 4 8

Judge Birdsong, in an excellent dissent, showed that the Board clearly
relied upon the 'natural inference' when it merely recited claimant's em-
ployment duties and concluded that his bypass surgery was necessitated
by heart disease caused by his employment.49 He pointed out that the
Board reached its decision without citing any supportive medical testi-
mony.50 The dissent urged that Southwire controlled to the extent that it
would disallow availability of the natural inference to assist the Board in
establishing causation." The dissent then analyzed the burden of proof
under Official Code of Georgia Annotated section 34-9-1 and concluded
that the court must decide whether a physician's testimony, standing
alone, that the claimant's "'working conditions could have been a precip-
itating cause of his developing the [heart] condition' constitutes 'compe-
tent and credible evidence' on the causation issue. "52 The dissent argued
that medical testimony of 'possibility' was not enough standing alone to

44. 1963 Ga. Laws 141 (codified at O.C.G.A. § 34-9-1 (Michie 1982 & Supp. 1985)).
45. 170 Ga. App. at 619, 317 S.E.2d at 576.
46. Id. at 619, 317 S.E.2d at 577.
47. 250 Ga. 895, 302 S.E.2d 91 (1983).
48. 170 Ga. App. at 620, 317 S.E.2d at 577.
49. Id. at 623, 317 S.E.2d at 579 (Birdsong, J., dissenting).
50. Id. at 623, 317 S.E.2d at 580. There was medical evidence in the record from two

physicians. One testified that claimant's atherosclerosis revealed a degenerative disease of
the coronary arteries, and in the opinion of that physician, claimant's employment did not
cause the atherosclerosis. That physician conceded that stress could contribute over a period
of time to the development of atherosclerosis. The employee's own doctor testified that
stress is one of the risk factors associated with coronary artery disease, although he noted
that other risk factors are "common denominators and are more objectively assessed ...
[and in his opinion] these risk factors are primarily responsible for his coronary disease." Id.
at 618-19, 317 S.E.2d at 576. He indicated that it was very difficult to quantitate whether
the employee's coronary disease was due to occupational stress or the other risk factors, but
indicated that the working conditions could have been a precipitating cause of his develop-
ing the condition. Id.

51. Id. at 622, 317 S.E.2d at 579.
52. Id. at 624, 317 S.E.2d at 580 (quoting majority opinion).



MERCER LAW REVIEW

establish this relationship. s3

B. Intoxication

Two recent workers' compensation claims concerned drunk driving. In
Communications, Inc. v. Cannon," the employee, a construction superin-
tendent, was killed in a head-on collision while traveling southbound in a
northbound lane of Interstate 75 near Perry, Georgia. At the time of the
collision, the employee was commuting home to Macon in a company
truck from Valdosta where he had attended a company dinner. His blood
alcohol test showed a level of .23 grams percent at his death.55 The Board
denied his widow's claim for workers' compensation benefits.5 6 The supe-
rior court reversed on the basis that neither a finding nor a conclusion of
willful misconduct due to a traffic violation was supported by the evi-
dence. 5 7 In a lengthy discussion of what constitutes willful misconduct,
the court of appeals concluded that there was ample evidence to support
the full Board's finding that willful misconduct constituted the proximate
cause of the employee's death and, thereby, barred workers' compensa-
tion benefits."

In J.C. Lewis Enterprises v. Keith,5 the passenger of a drunk driver
made a claim for workers' compensation benefits. Again, the administra-
tive law judge (ALJ) and the full Board denied the claim and the superior
court reversed.60 The court of appeals held that the Board's finding of
willful misconduct was supported by the evidence. The willful miscon-
duct consisted of voluntarily entering a motor vehicle that was to be oper-
ated by a driver claimant knew, or should have known, was intoxicated
and was an unsafe driver at the time. Though the driver had refused a

53. Id. at 626, 317 S.E.2d at 581.
54. 174 Ga. App. 820, 331 S.E.2d 112 (1985).
55. Id. at 820, 331 S.E.2d at 112.
56. Id. at 820, 331 S.E.2d at 113. The administrative law judge had found that the em-

ployee's death was due to his voluntary intoxication. Id. The Board deleted that finding and
held that his conduct "was a willful violation of a penal statute and that the violation con-
stitutes the proximate cause of death." Id.

57. Id.
58. Id. at 821-22, 331 S.E.2d at 113-14.
59. 170 Ga. App. 855, 318 S.E.2d 726 (1984).
60. Id. at 855-56, 318 S.E.2d at 726-27. The detailed factual situation can be summarized

here by noting that the Board adopted the findings of the AJ that the driver was intoxi-
cated at the time of the accident and that the claimant-passenger knew or should have
known the driver was intoxicated and it was unsafe for him to drive a motor vehicle. During
the evening of the accident, claimant consumed seven or eight beers and the driver con-
sumed six or seven beers, according to their respective testimony. The driver drove the au-
tomobile into a palm tree. Id. at 855-57, 318 S.E.2d at 726-27.

61. Id. at 856, 318 S.E.2d at 727.
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blood alcohol test, a police officer testified that the driver smelled of alco-
hol and acted inebriated. The court held that this testimony, along with
the testimony of the two occupants of the car, was sufficient to support
the Board's denial of compensation benefits."

III. CHANGE IN CONDITION

A. Employee's Burden

An area that had significant development during this survey period
concerns 'change in condition' claims and whether the employer is re-
quired to provide employment to the employee after his disability has
ended. In Gilmer v. Atlanta Housing Authority,53 a crucial factor was the
diligence that the employee had exhibited in his search for employment.
The employee injured his back on the job, missed approximately two and
one-half months of work, then returned to light duty work and continued
to perform his light duty work until he was terminated for misconduct on
the job. He then sought employment at several different places following
his termination.' The ALJ awarded claimant total disability benefits
based upon the fact that he had shown a change in economic condition
for the worse." The full Board affirmed, but the superior court reversed
that decision based upon its finding that claimant was out of work, not
because of his back injury, but rather because he "voluntarily committed
acts which he knew could result in his termination.""6 The court of ap-
peals held that when an employee returns to work following a disabling
injury and is then discharged for a cause unrelated to the injury, he is
entitled to receive benefits for loss of earning capacity if he is unable to
find other employment because of his disability. 7 In reinstating claim-
ant's benefits, the court found significant claimant's sincere effort in at-
tempting to secure suitable employment following his termination. Claim-
ant had met his burden of showing that he was unable to find
employment because of his disability."

62. Id. at 856, 318 S.E.2d at 727-28. The court made it clear that this evidence did not
demand a finding that the driver was intoxicated and that claimant knew or.should have
known of his intoxication. It supported, however, the conclusion of the Board. A contrary
conclusion by the Board apparently would have been supported by the evidence as well. Id.
at 857, 318 S.E.2d at 728.

63. 170 Ga. App. 326, 316 S.E.2d 535 (1984).
64. Id. at 326, 316 S.E.2d at 536.
65. Id.
66. Id. at 326-27, 316 S.E.2d at 536.
67. Id. at 327, 316 S.E.2d at 536. The court relied upon Cornell-Young v. Minter, 168 Ga.

App. 325, 309 S.E.2d 159 (1983).
68. 170 Ga. App. at 327, 316 S.E.2d at 536.
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In Poulnot v. Dundee Mills Corp., 9 however, the court of appeals held
that the employee did not have the burden of showing that he had
searched for suitable employment, since the employer had not provided
the employee suitable employment after his release to work.7 0 In Poulnot,
claimant suffered a compensable back injury that resulted in surgery, and
he was out of work for four and one-half months. Claimant was released
to return to work with a forty-pound lifting restriction. Instead of being
assigned light work, claimant was returned to the normal duties of his
preinjury position that entailed strenuous physical exertion not in keep-
ing with the surgeon's restrictions. 7 1 Less than three weeks later, he was
forced to stop working due to his back pain. Four months later, he re-
turned to the employer seeking light duty work, but none was available
for him.72

The Board awarded benefits to claimant, but the superior court re-
versed. It relied upon Hartford Accident & Indemnity Co. v. Bristol,78

and held that claimant's failure to seek work elsewhere precluded an
award for a change in condition.7 4 In reversing the superior court, the
court of appeals found that claimant had returned to his preinjury posi-
tion, which was not in compliance with the surgeon's release to work.7 5

The evidence was sufficient to show "that the employer would no longer
provide claimant with the light work that he was physically capable of
doing and thus an economic change of condition resulted. 7' Although
claimant had not searched for work elsewhere, this did not preclude com-
pensation because the employer had not provided suitable light duty
work necessary for his return to work.7

69. 173 Ga. App. 799, 328 S.E.2d 228 (1985).
70. Id. at 800, 328 S.E.2d at 230.
71. Id.
72. Id. at 800, 328 S.E.2d at 229-30.
73. 242 Ga. 287, 248 S.E.2d 661 (1978).
74. 173 Ga. App. at 800, 328 S.E.2d at 230. In Hartford, claimant had incurred a com-

pensable injury and had returned to employment in keeping with the physician's release,
whereupon benefits were suspended. Later he was terminated for causes unrelated to the
previous injury. 242 Ga. at 288, 248 S.E.2d at 662. In the 'change in condition' hearing; the
burden was on claimant to show that after he was terminated from his job, he had sought
suitable employment elsewhere. Id.

75. 173 Ga. App. at 800-01, 328 S.E.2d at 230.
76. Id. at 801, 328 S.E.2d at 230 (quoting Bibb Co. v. Epps, 143 Ga. App. 540, 239 S.E.2d

210 (1977)) (citing J. HIERS & R. POTTER, GEORGIA WORKERS' COMPENSATION LAW AND PRAC-

TICE § 23-7 (1981)), noting that the focus is whether the employee is able to perform the
available work. O.C.G.A. § 34-9-240 (Michie 1982) provides that an injured employee will
not be entitled to compensation if he refuses employment he is capable of performing, un-
less refusal is justified.

77. 173 Ga. App. at 800-01, 328 S.E.2d at 230.

470 [Vol. 37
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B. Employer's Burden

The court of appeals finally clarified the employer's burden of provid-
ing employment when an employee's disability has ended. In Pierce v.
AAA Cabinet Co.,78 the court held that an employer has no obligation to
provide any type of employment to a claimant who had recovered fully
from his on-the-job injury, noting that this employee was in the same
position as every other member of the general work force.7 9 In Pierce,
approximately one and one-half years after the employee was injured, the
employee was released to return to normal duty work without restrictions.
The employer suspended benefits based upon this report. The Board and
superior court held that because the employee was able to return to work
with no restrictions, the termination of benefits was proper. The court of
appeals rejected the employee's theory that the employer was required to
present evidence concerning the availability of work for the employee.6 0 It
held that the cases regarding the availability of work in a change in con-
dition situation are inapplicable when a claimant has recovered fully from
the injury received on the job. 1 No showing of work availability is then
necessary. Proof is still necessary, however, when an employee has any
reduced capacity to labor because of his injury.

C. Change in Condition or New Accident

One issue that continues to be a source of confusion is the determina-
tion of whether an employee has undergone a change in condition or has
incurred a new accident. Southern Fried Chicken v. Thermo King Corp.82

78. 173 Ga. App. 463, 326 S.E.2d 575 (1985).
79. Id. at 464, 326 S.E.2d at 577.
80. Id. The employee's argument was based upon the holding in Peterson/Puritan, Inc.

v. Day, 157 Ga. App. 827, 278 S.E.2d 674 (1981). There, the court held that:
To terminate compensation because of a change in condition, the employer must
show 'a change in the wage earning capacity, physical condition, or status of an
employee'. . . and to do so the employer must show the ability to return to work
and that suitable work is available .... [Ilt may be that the employer is not
required to show a specific job offer, but it is clear that it is not enough to show
the claimant is physically able to work.

Id. at 829, 278 S.E.2d at 676.
81. 173 Ga. App. at 464, 326 S.E.2d at 577. The court agreed with the reasoning in Wil-

liams Bros. Lumber Co. v. MaGee, 162 Ga. App. 865, 292 S.E.2d 477 (1982). In MaGee,
claimant had recovered fully from her on-the-job related disability, but was unable to return
to work because she was disabled as a result of injuries due to an automobile accident. The
court held that "[wlhere the evidence authorizes, as it did in this case, a finding that the
claimant has fully recovered from the injury received on the job and no longer suffers any
disability therefrom, an award holding that there has been a change in condition is proper."
Id. at 866, 292 S.E.2d at 477.

82. 172 Ga. App. 454, 323 S.E.2d 291 (1984).
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concerned this issue with an unusual twist. The employee suffered injury
to his lower back during the course of his employment with Thermo King.
Following treatment, the employee's doctor released the employee to per-
form light duty work. The employer, however, had no light work available
for the employee. A rehabilitation specialist was assigned to assist him in
attaining other employment. Through the assistance of this specialist, the
employee secured a trainee position with Southern Fried Chicken, which
was aware of the employee's medical history.8 His work at Southern
Fried Chicken included lifting boxes of chicken and heavy bags of pota-
toes. The rehabilitation specialist allegedly assured Southern Fried
Chicken that the employee could do the job. After working two months
with Southern Fried Chicken, the employee injured his lower back while
moving equipment from a truck."

The ALJ found that the employee's injury at Southern Fried Chicken
was a change of condition resulting from the regular work of lifting the
chickens and potatoes, and, therefore, the compensation should be paid
by Thermo King and its insurer, Liberty Mutual.8 The full Board, how-
ever, found that the employee had undergone a new accident when he
began to experience back pain after helping unload and load the truck at
Southern Fried Chicken. Thus, Southern Fried Chicken and Nationwide
Mutual Insurance Company were directed to pay the employee's
compensation."

On appeal, Southern Fried Chicken argued that Thermo King and Lib-
erty Mutual were estopped from denying liability for the employee's
claim because the rehabilitation specialist had assured Southern Fried
Chicken that Liberty Mutual would remain liable for any injury to the
employee's back while he was employed there.87 The rehabilitation spe-
cialist denied giving this assurance. A partner of Southern Fried Chicken
testified that Southern Fried Chicken agreed to hire the employee only
after being assured by the rehabilitation specialist that Liberty Mutual
would remain liable for any injury to the employee's back. The record
indicated that Liberty Mutual agreed to pay one-half of the employee's
salary for the three month training period at Southern Fried Chicken.88

The court of appeals affirmed the finding of a new accident, but re-
manded the case to the Board for further findings on the estoppel issue.89

83. Id. at 455, 323 S.E.2d at 292.
84. Id.
85. Id.
86. Id.
87. Id.
88. Id. at 456, 323 S.E.2d at 292.
89. Id. at 456, 323 S.E.2d at 292-93. The court expressed no opinion on the merits of the

estoppel issue, but obviously accepted the possibility of estoppel by assurance of the previ-

[Vol. 37



WORKERS' COMPENSATION

IV. BENEFITS

A. Medical Benefits

The courts frequently address the issue of who is responsible for pay-
ment of medical benefits when the proper statutory procedures are not
followed by either the employee or the employer in obtaining or providing
these medical benefits. In Scandrett v. Talmadge Farms, Inc.,90 the court
of appeals determined which party would be responsible for medical ex-
penses of controverted claims. The employee sustained an injury on the
job and was treated by a physician who was not on the posted panel of
physicians. After the treatment, claimant recovered fully from her injury
and her doctor released her to return to work. She received notice of ter-
mination, however, and then sought disability and medical benefits."'

The court of appeals held that Board rule 201(b) had been misap-
plied.9' It ruled that the employer is not responsible for charges for medi-
cal services furnished or ordered by any physician or any other person
selected by the employee in disregard of Official Code of Georgia Anno-
tated section 34-9-201(c).' 3 It was undisputed that the employee had
sought a physician who was not a member of the employer's posted panel
of physicians, and there was no evidence that she had sought treatment
from the unauthorized physician due to an emergency or similarly justifi-
able reason.9

The court then dispensed with the Board's reliance upon rule 201(b). It
noted that this rule does not demand a different result. Undisputed evi-
dence showed that the employee sought and received treatment from the
unauthorized physician before filing a claim for benefits and before the
employer had an opportunity to controvert the claim.95 The court found

ous carrier. Id.
90. 174 Ga. App. 547, 330 S.E.2d 772 (1985).
91. Id. at 547, 330 S.E.2d at 773. Disability benefits were awarded by the Board, but

denied by the superior court. The court of appeals agreed with the superior court that no
disability benefits were due in light of a full recovery. Id. at 548-50, 330 S.E.2d at 774-75.

92. Rule 201(b) states that an employer cannot restrict treatment of a claimant to the
panel of physicians when the employer has controverted the claim.

93. 174 Ga. App. at 550, 330 S.E.2d at 775. O.C.G.A. § 34-9-201(c) (Michie 1982)
provides:

An employee may accept the services of a physician selected by the employer from
the panel or may select another physician from the panel. If, due to an emergency
or similarly justifiable reason, an inability to make a selection results, the selection
requirements of this subsection shall not apply as long as such inability persists.

Id.
94. 174 Ga. App. at 550, 330 S.E.2d at 775.
95. Id. See generally Brown Transport Corp. v. Holcombe, 171 Ga. App. 532, 320 S.E.2d

552 (1984); K-Mart Corp. v. Anderson, 166 Ga. App. 421, 304 Ga. App. 526 (1983). In Fitz-
patrick v. General Motors Corp., 172 Ga. App. 515, 323 S.E.2d 703 (1984), the court of
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that to require the employer to be responsible for this medical treatment
would subvert the intent and meaning of section 34-9-201, and, therefore,
the employer was not responsible."

In Brown Transport Corp. v. Holcombe, 7 the court ruled that an au-
thorization for medical treatment can be limited in scope. The employee's
treating physician, Dr. Grady, had authorized physical therapy. The em-
ployee approached the Cleveland Pain Clinic for treatment through Dr.
Gary McAllister. The employer denied the employee's request for treat-
ment from Dr. McAllister and this clinic, but the employee proceeded
with the treatment anyway."8

The court of appeals interpreted Official Code of Georgia Annotated
section 34-9-200 in conjunction with section 34-9-201." While noting that
Dr. Grady's original prescription for physical therapy was not without
ambiguity, the court emphasized that the employer clearly had informed
the employee that Dr. Grady's referral had been limited to physical ther-
apy and that other treatment or medical services were unauthorized. 10 0

There was no issue of emergency treatment. The court found that since
the employee nevertheless proceeded to incur medical expenses for treat-
ment other than physical therapy, those claimed expenses were unautho-
rized and not the responsibility of the employer. 01

In Georgia Power Co. v. Brasill,'02 the court addressed the issue of
what recourse the employee has if the employer terminates his medical
benefits. In January of 1981, the employee, a senior instrument technician
with Georgia Power, sustained a groin injury while in the course of his

appeals, in interpreting O.C.G.A. § 34-9-201, held that a referral by an authorized doctor to
the local physician "where he lives, for further treatment and evaluation should the symp-
toms continue" was enough to require the Board to pay this physician's bill. Id. at 516, 323
S.E.2d at 704. Moreover, the employer and self-insurer were bound by agreement of its
counsel that the medical bill would be paid. Id.

96. Fitzpatrick v. General Motors Corp., 172 Ga. App. 515, 516, 323 S.E.2d 703, 704
(1984).

97. 171 Ga. App. 532, 320 S.E.2d 552 (1984), afl'd, 253 Ga. 719, 324 S.E.2d 446 (1985).
98. 171 Ga. App. at 532, 320 S.E.2d at 552-53. The employee was given a "physical

therapy slip" from the treating physician that indicated "please treat as needed." Id. The
employer denied the request and advised him that Dr. Grady's referral had only been for
physical therapy. Despite this, the employee received numerous treatments from Dr. McAl-
lister and the Cleveland Pain Clinic. Id.

99. Id. at 533, 320 S.E.2d at 553. O.C.G.A. § 34-9-200(a) (Michie 1982 & Supp. 1985)
requires an employer to furnish the injured employee with reasonably required medical
treatment that appears likely to cure, relieve, or restore the employee to suitable employ-
ment. O.C.G.A. § 34-9-201(c) (Michie 1982) specifically provides that the employer shall not
be responsible for payment for medical services furnished or ordered by any physician or
other person chosen by the employee in disregard of this subsection.

100. 171 Ga. App. at 533, 320 S.E.2d at 553.
101. Id.
102. 171 Ga. App. 569, 320 S.E.2d 573 (1984), a/i'd, 253 Ga. 766, 327 S.E.2d 226 (1985).
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employment. He then consulted a company-approved physician, and
medical bills were paid under workers' compensation. The employee was
able to return to work shortly thereafter, but continued to have symp-
toms for which he consulted additional physicians, all from the company-
approved panel of physicians.101 In October of 1981, a company doctor
indicated that the employee's most recent symptoms were not the result
of his injury while in the course of his employment, but were due to an
underlying chronic condition. The company informed the employee that
any future medical expenses would be covered under group insurance and
not under workers' compensation. 10' The employee then consulted an-
other doctor whose name was not on the company panel for further con-
sultation and treatment. After this treatment, he filed for additional
workers' compensation medical benefits.10 5

The ALJ found that the employee had not been authorized to consult
this doctor and disallowed the expenses that were incurred.10 0 The ALJ,
however, further held that the employee was then authorized to see this
doctor prospectively and directed the employer and insurance carrier to
pay future medical expenses. The full Board adopted this award and the
superior court affirmed. 01

The court of appeals ruled that the AU was in error in disallowing the
past medical bills of the unauthorized doctor. It held that section 34-9-
200 was inapplicable because it presupposes that medical benefits are be-
ing provided. 08 The court ruled that when the employer terminated the
employee's medical benefits, the employee was entitled to see any doctor
at the expense of the employer, if he could prove that he was still injured
as a result of the accident.10 1 Since this was proven, these medical bills
were still the responsibility of the employer.110

In Watkins Memorial Hospital v. Chadwick,"' a group insurance car-
rier provided the employee with medical benefits. The primary issue at
the hearing was whether the employee had sustained a new injury or a
change of condition. The Board found that a new injury had been sus-
tained. As part of its award, the Board ordered the employer and insur-

103. 171 Ga. App. at 569, 320 S.E.2d at 574.
104. Id. at 569-70, 320 S.E.2d at 574.
105. Id. at 570, 320 S.E.2d at 574.
106. Id.
107. Id. The award was affirmed on the theory that an emergency existed under

O.C.G.A. § 34-9-200(f) (Michie 1982) that would justify the Board's ordering a change of
physicians without the 10 days notice required by O.C.G.A. § 34-9-200(b) (Michie 1982 &
Supp. 1985). 171 Ga. App. at 570, 320 S.E.2d at 574.

108. 171 Ga. App. at 570, 320 S.E.2d at 574.
109. Id.
110. Id.
111. 171 Ga. App. 446, 319 S.E.2d 876 (1984).
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ance carrier to reimburse the group insurance carrier for the medical ex-
penses it had paid on the employee's behalf.112 The superior court ruled
that the Board had no authority to order the employer and insurance
carrier to repay the group insurance company for funds it had expended
for claimant's medical treatment. The superior court, however, went one
step further and ordered the employer and insurance carrier to pay di-
rectly to the employee the amount of all those medical expenses outlined
in the award."18

The court of appeals agreed that the Board was without authority to
order the employer and insurance carrier to repay the group insurance
carrier. The court held that the superior court had the authority to 'con-
form' the award to the Act 1'4 and it affirmed the superior court's directive
to pay directly to the employee the amount of the medical expenses listed
in the award. This decision was made without analysis and without justi-
fication. Its absurdity is confirmed by prompt legislative corrective action
and by an avoidance of its consequences by the Board.'

In Saint Paul Fire & Marine Insurance Co. v. Norman"O the court
relied upon Watkins Memorial Hospital to order a windfall payment di-
rectly to the employee of approximately $20,000 representing medical ex-
penses previously paid by the group insurance carrier. The court then
took the windfall proposition to its extreme. The employee had been paid
full salary in lieu of compensation while disabled. The court declined to
allow the employer to take credit for any of this salary and ordered full
payment of all accrued weekly benefits. 7

B. Permanent Partial Disability Benefits

The appellate courts reviewed two cases concerning eye injuries. In

112. Id. at 446, 319 S.E.2d at 876. Director Paris dissented from the full board award
and asserted that "any reimbursement to a group insurance company for repayment of any
sums due, would be a question which would address itself to that group insurance company
and the workers' compensation carrier involved." Id.

113. Id. The employee would then have the benefit of the medical treatment provided by
the group carrier and would be paid a windfall lump sum equal to the total cost of that
medical care.

114. Id. A superior court normally has the authority only to affirm, reverse, or remand
an award of the board. Id.

115. The legislature in 1985 empowered the board with jurisdiction over group insurance
carriers under these circumstances. See infra note 265 and accompanying text. The Board,
on remand of this case, ordered the employer and workers' compensation carrier to pay this
money to the employee 'in trust for the group carrier.'

116. 173 Ga. App. 198, 325 S.E.2d 810 (1984).
117. Id. at 202, 325 S.E.2d at 813. The court held that "[i]n order to obtain such credit,

the employer was required to follow the procedures set out in former rules 12 and 25, Rules
and Regulations, State Board of Workers' Compensation, and he failed to do so." Id.
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Blevins v. Atlantic Steel Co.," 8 the employee, after incurring an injury to
his eye, received workers' compensation. Although the injury was to his
left eye, it also affected the vision in his right eye. At the time of the
injury, the employee was earning $509 as an average weekly wage."' He
returned to work at a different job earning $301 per week. The employer
began paying permanent partial disability benefits based upon ratings of
ten percent loss of use to his right and left eye. 120

The Board determined that even though claimant had a ten percent
loss of use in the left and right eyes, which was a permanent partial disa-
bility, he still was suffering an economic loss under Official Code of Geor-
gia Annotated section 34-9-2621s' because he was making less money than
before his injury. The Board ruled that the employee was entitled, there-
fore, to a weekly temporary partial disability benefit of eighty dollars, and
the employer was premature in beginning to pay the permanent partial
disability ratings.1 22

The superior court reversed on the basis that there was no evidence to
support a finding that the disability was "temporary in quality.' 23 The
court of appeals disagreed. A finding of temporary partial disability,
which is defined as disability "partial in character but temporary in qual-
ity,"

1 1 4 necessarily concerns both medical and economic considerations.
The Board had considered these factors and made a finding supported by
evidence.2 1 The statutory definitions of temporary partial disability and

118. 172 Ga. App. 557, 323 S.E.2d 861 (1984).
119. Id. at 557, 323 S.E.2d at 862.
120. Id. His doctor had determined that diplopia occurred in upgaze and an average

person spends approximately 10% of their waking hours in upgaze and, thus, claimant was
determined to have a 10% disability to both eyes. Id.

121. O.C.G.A. § 34-9-262 (Michie 1982 & Supp. 1985) (formerly codified at GA. CODE
ANN. § 114-405 (Harrison 1983)).

122. 172 Ga. App. at 557, 323 S.E.2d at 862. O.C.G.A. § 34-9-263 (Michie 1982 & Supp.
1985) (formerly codified at GA. CODE ANN. § 114-406 (Harrison 1983)). The ALJ held that
the employee's disability was "partial in character but temporary in quality" as the em-
ployee was a young man who was highly motivated to rehabilitate himself to the labor mar-
ket and through training and over a period of years could have eventually increased his
average weekly wage which conceivably could reach his original salary of $509 per week. For
this reason, the AU ruled that claimant had not reached maximum improvement regardless
of the medical rating of 10% loss of permanent use of his right and left eyes. The full Board
affirmed this award. 172 Ga. App. at 558, 323 S.E.2d at 862.

123. 172 Ga. App. at 558, 323 S.E.2d at 862.
124. Id. at 557, 323 S.E.2d at 862 (citing O.C.G.A. § 34-9-263 (Michie 1982 & Supp.

1985)).
125. 172 Ga. App. at 557, 323 S.E.2d at 862. The court noted that the Board had consid-

ered factors such as age, vocational rehabilitation, the enthusiasm and desire of claimant to
advance himself economically in the labor market and based upon this, it was clear that the
employee had not reached maximum medical improvement and thus continued to suffer an
economic loss. Thus, he was entitled to temporary partial disability payments because he
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permanent partial disability admittedly are confusing, but the court's ef-
fort at clarification is inadequate. Temporary partial disability (TPD)
concerns impairment of earning capacity and not physical impairment.
Permanent partial disability (PPD) concerns actual physical impairment,
that is, loss or loss of use of specific body members or loss of use of the
employee's whole body. Permanent partial disability benefits do not con-
cern economic loss. So long as an employee remains economically dis-
abled, and thereby entitled to TPD benefits or temporary total disability
benefits, he is not eligible for PPD. 1 2

The supreme court made an interesting and novel decision in the deter-
mination of the proper permanent partial disability rating to be given an
employee who received a lens implant. In Lee Connell Construction Co.
v. Swan, 2 7 an employee sustained a compensable laceration of his cornea.
Claimant underwent a surgical procedure in which a cataract was re-
moved and a permanent lens was implanted. Before the surgery, but after
the injury, the employee had 20/400 vision, which is industrially blind, in
his left eye without glasses. 28 With glasses, claimant had 20/100 vision.
After the lens implant, he had 20/40 without glasses and 20/20 with
glasses. Claimant had not worn glasses prior to his injury. The ALJ
awarded the employee compensation based upon 20/40 vision. The full
Board reversed and awarded 100 percent loss of his eye. The superior
court affirmed the full Board as did the court of appeals. s

had a disability resulting from an injury that is partial in character but temporary in qual-
ity. Id.

126. Some employers and insurance carriers have erroneously suspended economic bene-
fits once a treating physician has concluded that the employee has reached maximum medi-
cal improvement and has issued a permanency rating. This was the case in Blevins. Con-
trary to the court's analysis, Mr. Blevins had a disability "partial in character but
temporary in quality" and he had a disability 'partial in character but permanent in quality'
simultaneously. Id. at 558, 323 S.E.2d at 862. The former was economic loss that was partial
from $509 per week to $301 per week. The latter was loss of use of a body part which was
partial (10%) and permanent (within a reasonable degree of medical certainty). Id. at 557,
323 S.E.2d at 861.

127. 172 Ga. App. 305, 322 S.E.2d 736 (1984), rev'd, 254 Ga. 121, 327 S.E.2d 222 (1985).
128. 172 Ga. App. at 305, 322 S.E.2d at 736.
129. Id. at 306, 322 S.E.2d at 737. The court ruled that the only logical way to determine

the percent of disability to the employee's eye is the employee's ability to see without
glasses prior to the injury as compared with his ability to see without glasses after the in-
jury. Id. The court rejected the prior standard (established in Dunn v. Hartford Accident &
Indemn. Co., 81 Ga. App. 283, 58 S.E.2d 245 (1950) and Georgia Casualty & Sur. Co. v.
Wesby, 119 Ga. App. 545, 168 S.E.2d 191 (1969)) that an employee is entitled to permanent
disability based upon his corrected vision with the aid of glasses prior to the injury as com-
pared with his corrected vision after the injury. The court could find no logical reason why
his visual acuity as aided by glasses should have any connection to determining the percent
of disability caused by the injury. In this case, subsequent to the injury, claimant had a
visual acuity of 20/400, which was industrially blind without glasses. He, therefore, was enti-
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The supreme court disagreed. It adopted the standard that consistent
with the advances of medical science, the employee's vision had been re-
stored to the extent of the correction of visual acuity resulting from the
permanent lens implant. The court ruled that the employee's uncorrected
vision was 20/40 after vision had been restored to the eye through the
surgical procedure and the ALJ was authorized to enter an award based
upon the employee's need for eye glasses after the surgical procedure to
obtain 20/20 corrected vision.'"

In Cedartown Nursing Home v. Dunn,'3 1 the employee injured her
knee on May 8, 1977, and received temporary total income benefits until
her return to work on October 31, 1977. She then began to receive tempo-
rary partial disability benefits due to her reduced wages. She was receiv-
ing those benefits when she injured her back in a job injury on April 21,
1978, at which time she began receiving temporary total disability bene-
fits. 3 2 With respect to the temporary partial benefits for her knee, the
employer filed a Form WC-4 in September 1979 indicating it had made
final payment with respect to her knee injury. More than two years after
the WC-4 was filed and while still receiving temporary total benefits for
her back injury, the employee made a claim for permanent partial disabil-
ity benefits for her knee.13 3 The court, relying upon Maryland Casualty
Co. v. Mitchell,3 4 held that the employee could receive simultaneous
compensation in the form of temporary total disability benefits for her
back injury and permanent partial disability benefits for her knee in-
jury." 5 The court, however, declined to rule on the issue of whether an
authorized award for simultaneous compensation for two separate injuries
was limited to a maximum amount that is less than the combined sum of
full benefits if payable separately.13

tied to compensation benefits based upon this vision. The court rejected the use of the vis-
ual acuity after the lens implant equating the lens implant to the wearing of contact lenses.
172 Ga. App. at 306, 322 S.E.2d at 737.

130. Id. at 305, 323 S.E.2d at 737.
131. 174 Ga. App. 720, 330 S.E.2d 905 (1985). This case also dealt with both statute of

limitations and change in condition problems.
132. Id. at 721, 330 S.E.2d at 906.
133. Id. The statute of limitations defense was resolved in favor of the employee.
134. 82 Ga. App. 439, 61 S.E.2d 506 (1950).
135. 174 Ga. App. at 725-27, 330 S.E.2d at 909-10. This would not be the case with a

single injury resulting in the two types of disability (temporary total and permanent par-
tial). O.C.G.A. § 34-9-263(b)(2) (Michie 1982 & Supp. 1985) precludes simultaneous pay-
ments for a single compensable injury. But O.C.G.A. § 34-9-241 (Michie 1982 & Supp. 1985)
allowed for simultaneous payments with two separate injuries.

136. 174 Ga. App. at 728, 330 S.E.2d at 911.
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C. Computation of Wage Rate

In Little Suwannee Lumber Co. v. Fitzgerald137 and Whitaker v. Field-
crest Mills, Inc.' 8 the court of appeals ruled on the issue of the proper
calculation of an average weekly wage and the amount of permanent par-
tial disability to be paid a disabled employee. In Fitzgerald, the employee
was injured while felling a tree to supply pulpwood to the lumber com-
pany. The lumber company had deducted workers' compensation premi-
ums from the payments it made to the pulp wooder; therefore, he was
entitled to workers' compensation benefits. The sole issue on appeal was
how to determine the amount of benefits the employee was to receive.
The employee objected to the employer's calculations that deducted the
production costs from the employee's total weekly fee figures. The ALJ
concluded that the average weekly wage could not be calculated fairly
under Official Code of Georgia Annotated section 34-9-260, and, there-
fore, the full time wage was to be used. He then awarded the employee
$135 per week and did not deduct any type of production costs.' 8 9 The
court of appeals agreed. It rejected each argument of the employer and
held that there was no mandate by definition or otherwise that one
should make any type deduction for calculating the employee's wages,
particularly in view of the fact that the employer deducted the workers'
compensation premiums from the employee's gross rather than net
receipts.

40

In Whitaker, the employee filed a claim for workers' compensation
benefits alleging disability due to byssinosis."'4 The employer contro-
verted payment of compensation, but, three months later, entered into a
stipulation consenting to pay the employee benefits of $110 per week for
117.25 weeks, for a permanent partial disability based upon a disability
rating of 33.5% to the body as a whole and fixing the date of disability as
November 1, 1980.14

2 The employee accepted these weekly payments but
reserved his right to pursue his claim for benefits for total disability due
to byssinosis under the Occupational Disease Statute. 143

The AL referred the case to the medical board for determination of
the extent of the employee's respiratory impairment and what proportion
of the impairment was attributable to the compensable occupational dis-
ease."' The medical board rendered its opinion that the employee was

137. 172 Ga. App. 144, 322 S.E.2d 347 (1984).
138. 174 Ga. App. 533, 330 S.E.2d 761 (1985).
139. 172 Ga. App. at 144, 322 S.E.2d at 348.
140. Id. at 145, 322 S.E.2d at 349.
141. 174 Ga. App. at 533, 330 S.E.2d at 762.
142. Id.
143. Id.
144. Id. See O.C.G.A. § 34-9-311 (Michie 1982).

[Vol. 37



8 WORKERS' COMPENSATION

totally disabled by chronic obstructive pulmonary disease and that the
byssinosis accounted for forty-five percent of the respiratory impairment
while fifty-five percent of the impairment was attributable to causes unre-
lated to the employment. The ALJ awarded the employee benefits in the
amount of $110 per week for a period of 157.5 weeks beginning November
1, 1980, for permanent partial disability of forty-five percent to his body
as a whole caused by byssinosis.14" 5 The full Board and the superior court
affirmed this award.1 46

The court of appeals rejected the ALJ's method of determining the
amount of benefits. The court first noted that permanent partial disabil-
ity is "partial in character but permanent in quality resulting from loss or
loss of use of body members or from the partial loss of use of the em-
ployee's body. '1 47 Although section 34-9-283 generally makes section 34-
9-263 applicable to occupational diseases, the court declared the provision
for permanent partial disability to be inapplicable here because the em-
ployee's disability was total and permanent.1 48 The court ruled that
"[w]here a totally disabled employee seeks compensation for an occupa-
tional disease, which is not the sole cause for the disabling impairment,
the benefits are properly reduced by the proportion of any non-compen-
sable cause(s) of the impairment, and it requires indulging a fiction to
classify such a condition as only a permanent partial disability. '" 49 Based
upon this, the court of appeals remanded the case to the Board for com-
putation of an award under Official Code of Georgia Annotated section
34-9-285.15o

V. LiABiLrry TO PAY BENEFITs

A. Joint Venturer

In Seckinger & Co. v. Foreman,1 51 the supreme court concluded that a
joint venturer is liable for the workers' compensation benefits of the em-
ployees of his partner in the joint venture. Seckinger and Acqualine en-
tered into a joint venture agreement. According to the joint venture
agreement, each was to perform separate parts of the government con-

145. 174 Ga. App. at 533, 330 S.E.2d at 763. See O.C.G.A. § 34-9-263(c)(14) (Michie 1982
& Supp. 1985).

146. 174 Ga. App. at 533, 330 S.E.2d at 763.
147. Id. at 534, 330 S.E.2d at 763. See O.C.G.A. § 34-9-263(a) (Michie 1982 & Supp.

1985).
148. 174 Ga. App. at 534, 330 S.E.2d at 763.
149. Id. See O.C.G.A. § 34-9-285 (Michie 1982); Yates v. United States Rubber Co., 100

Ga. App. 583, 112 S.E.2d 182 (1959).
150. 174 Ga. App. at 534, 330 S.E.2d at 763.
151. 252 Ga. 540, 314 S.E.2d 891 (1984).
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tract at Hunter Air Field; each was to receive the corresponding portions
of the proceeds from the government; each would use its own employees
and equipment on its respective parts of the contract; each would super-
vise and control its own employees; each would pay its own employees;
and each had workers' compensation insurance for its own employees. 152

Unfortunately, New York State Insurance Fund, Acqualine's insurer,
did not cover Acqualine's employees in the state of Georgia. Since Ac-
qualine had gone into bankruptcy, plaintiff attempted to recover from
Seckinger and Company and its insurer. Despite all of its provisions, the
contract itself provided that the agreement was to be construed as a joint
venture. 15 3 The employee was injured while working on Acqualine's por-
tion of the government contract.

The court rejected Seckinger's argument that the contract did not con-
stitute a joint venture. The court relied upon Boatman v. George Hyman
Construction Co.,15 4 and concluded that if each member of a joint venture
is entitled to immunity status under the exclusive-remedy bar, then one
member in the joint venture may be liable for workers' compensation
benefits to the other joint venturer's employees.15 ' An employee engaged
in activities in a joint venture is an employee of each of the joint ventur-
ers under ordinary principles of agency. For that reason, Official Code of
Georgia Annotated section 34-9-111" applies to bar a suit by a covered
employee against his employer and against his fellow employees."'

B. Dual Insurance Coverage

In International Indemnity Co. v. White and Georgia Casualty &
Surety Co. v. Southwire,'" the court held that two insurance carriers
shared responsibility for workers' compensation benefits to the depen-
dents of a deceased employee. The accident occurred on August 6, 1982.
West Georgia Forest Products, a subsidiary of North Alabama Forest
Products, was the employer for purposes of the Workers' Compensation
Act.1" West Georgia had an applicable workers' compensation insurance

152. Id. at 541, 314 S.E.2d at 892.
153. Id.
154. 157 Ga. App. 120, 276 S.E.2d 272 (1981).
155. 252 Ga. at 541, 314 S.E.2d at 893. In Boatman, the court of appeals held that a joint

venture was not a distinct legal entity separate and apart from the parties composing it. 157
Ga. App. at 123, 276 S.E.2d at 274.

156. O.C.G.A. § 34-9-11 (Michie 1982).
157. 157 Ga. App. at 124, 276 S.E.2d at 275.
158. 174 Ga. App. 773, 331 S.E.2d 37 (1985).
159. Id. at 774, 331 S.E.2d at 39. The decedent actually worked directly for Ralph

White, who was doing business as W & W Logging, a logging contractor, who worked pri-
marily for West Georgia Forest Products. This type contractor is known as a vendor who is
paid on the basis of the weight of the wood actually cut and delivered to the ultimate pur-
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policy with Georgia Casualty and Surety Company. West Georgia's parent
company, North Alabama Forest Products, in an effort to save money,
obtained workers' compensation coverage from International Indemnity
Company. International Indemnity issued a new policy covering West
Georgia and its vendors with an effective date of August 1, 1982.1,1.
Before receiving the new policy, however, North Alabama learned that
Georgia Casualty would charge a substantial penalty for cancellation of
the existing coverage. As a result, it rescinded the agreement with Inter-
national Indemnity.6 1 International Indemnity received no premium pay-
ment, but already had filed with the State Board of Workers' Compensa-
tion a 'Form A Report of Coverage' specifying August 1 as the effective
date of coverage. It did not file a 'Form B Report of Cancellation' until
after the decedent's death. 62

It was undisputed in the record that Georgia Casualty had a policy in
full force and effect on the date of the accident; therefore, it naturally was
liable for workers' compensation benefits. The court held, however, that
International Indemnity had also issued a valid and enforceable policy. It
ruled that the International Indemnity coverage was in full force and ef-
fect at the time of the accident because it had filed a notice of coverage
with the Board and had not filed a notice of cancellation until after the
decedent's death. e The court relied upon Lumbermens Mutual Casualty
Co. v. Hayness" and ruled that it was of no consequence that there was
no contract of insurance in existence under ordinary principles of con-
tracts, that no premium was ever received, and that the policy was can-
celled prior to its effective date.'

This ruling, just as the ruling in Haynes, is exceedingly harsh and illog-
ical. A notice of cancellation is not effective until fifteen days from the
date of filing with the Board. It is submitted that the purpose of this rule
is to give an insured enough time to acquire compulsory workers' compen-
sation insurance in the event that its policy is cancelled by the insurance
carrier. When, as here, the insured sought the coverage from Interna-
tional Indemnity to save money, then rescinded any agreement to
purchase that policy and maintained its present insurance coverage, it
should not benefit in any way from the fifteen day grace period nor

chaser. The employees of these vendors are covered for workers' compensation purposes by
the ultimate purchaser, who deducts premiums from the production payments made to the
logging contractor. Id. at 774, 331 S.E.2d at 38.

160. Id.
161. Id.
162. Id. at 775, 331 S.E.2d at 39.
163. Id. at 776, 331 S.E.2d at 39.
164. 163 Ga. App. 288, 293 S.E.2d 744 (1982).
165. 174 Ga. App. at 775-76, 331 S.E.2d at 39.
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should International Indemnity be penalized by that grace period which
creates a contract not intended by either party. s's

VI. STATUTORY EMPLOYER

In Bradshaw v. Glass,' 7 the supreme court held that the general con-
tractor cannot be liable as a 'statutory employer' unless he has the mini-
mum number of three employees.1es The employee, Glass, sustained inju-
ries while working for Herbert Wheeler, a subcontractor who was hired to
do carpentry work by Bradshaw. Bradshaw was a general contractor en-
gaged in the construction of residential homes. Glass filed a claim against
Bradshaw pursuant to Official Code of Georgia Annotated section 34-9-
8."69 Even though Bradshaw was clearly the general contractor and nor-
mally would be potentially liable for workers' compensation benefits as a
statutory employer, he did not have at least three employees and, there-
fore, was not subject to the Workers' Compensation Act.110

VII. ATTORNEY'S FEEs

Consideration of the imposition of punitive attorney's fees has become
a routine matter. Attorney's fees are most often demanded pursuant to
the provisions of Official Code of Georgia Annotated section 34-9-108'1'
for either a willful failure to comply with the Act or an unreasonable de-
fense of a claim. In Copelan v. Burrell,'7 2 the court of appeals reviewed
an assessment of attorney's fees pursuant to Official Code of Georgia An-

166. The Haynes decision is likewise illogical. There, the court stated: "Notwithstanding
Barber's [the employer] rejection of coverage, non-payment of the premium to renew cover-
age and probable belief that coverage did not exist, coverage was effective until fifteen [15
days after the Board was notified." 163 Ga. App. at 290, 293 S.E.2d at 746. There is simply
no justification for this conclusion.

167. 252 Ga. 429, 314 S.E.2d 233 (1984).
168. Id. at 430, 314 S.E.2d at 233. See O.C.G.A. § 34-9-2(a) (Michie 1982 & Supp. 1985),

which provides that the Workers' Compensation Act shall not apply "to any person, firm, or
private corporation, including any public service corporation, that has regularly in service
less than three employees in the same business within this state unless such employees and
their employers voluntarily elect to be bound." Id.

169. 252 Ga. at 430, 314 S.E.2d at 234; see O.C.G.A. § 34-9-8 (Michie 1982 & Supp.
1985).

170. 252 Ga. at 431, 314 S.E.2d at 234. See Howell v. Parker, 171 Ga. App. 101, 318
S.E.2d 811 (1984), in which the court clarified that the employees of the subcontractor can-
not be counted as statutory employees of the general contractor in order to satisfy the mini-
mum number of employees. Id. at 102, 318 S.E.2d at 812. See also Smith v. Cornette, 173
Ga. App. 577, 327 S.E.2d 774 (1984) and G & M Quality Builders, Inc. v. Dennison, 173 Ga.
App. 578, 327 S.E.2d 773 (1985).

171. O.C.G.A. § 34-9-108 (Michie 1982 & Supp. 1985).
172. 174 Ga. App. 63, 329 S.E.2d 174 (1985).
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notated section 34-9-126. ' The employer did not maintain workers' com-
pensation insurance coverage and the Board found that the employer had
failed to comply with the provisions of the Act requiring coverage. It as-
sessed penalties and attorney's fees against the employer. The ALJ, how-
ever, heard no evidence on the issue of attorney's fees previous to making
his assessment. He declared that a fair and reasonable attorney's fee in
the case would be one-fourth of the recovery of the claimant. 17 4 The at-
torney's fee contract was not introduced into evidence and was not a part
of the record of the case on appeal."'

The court of appeals reversed and remanded the case for evidence on
attorney's fees. In the process, it overruled a number of cases and de-
clared that, in order to authorize an award of attorney's fees, there must
be evidence presented concerning the reasonable value of the services
provided by the attorney."' The court does not specify what evidence is
necessary to substantiate that value. We suggest that it is enough to sat-
isfy Copelan for the claimant's attorney to tender his attorney's fee con-
tract into evidence and state that in his or her position contingency fee
contracts are the standard manner in which attorneys are compensated in
such cases. This should suffice as 'some evidence of the value of the legal
services rendered.'

VIII. STATUTE OF LIMITATIONS

The two-year statute of limitations applicable to a change in condition
is an area of workers' compensation law that has been a source of con-
stant confusion and change during the survey period. In 1978, the legisla-
ture amended the two-year statute of limitations for bringing a change in
condition claim. For injuries occurring before July 1, 1978, a claim for a
change in condition must be brought within two years from the date that
the Board is notified of final payment of the claim. For injuries occurring
after July 1, 1978, a change in condition claim must be brought within
two years from the date of final payment of income benefits."'

In Moore Business Forms, Inc. v. Matthews,'7 the court of appeals
held that the two-year statute of limitations applies to claims for perma-
nent partial disability as well as claims for a change in condition seeking

173. O.C.G.A. § 34-9-126 (Michie 1982).
174. 174 Ga. App. at 64, 329 S.E.2d at 175.
175. Id. at 64, 329 S.E.2d at 176.
176. Id. at 65, 329 S.E.2d at 175.
177. O.C.G.A. § 34-9-104 (Michie 1982), formerly codified at GA. CODE ANN. § 114-709

(Harrison 1983).
178. 170 Ga. App. 106, 316 S.E.2d 552 (1984).
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temporary total disability or temporary partial disability.17 9 In Moore, the
employee injured her left knee in 1977 and was out of work for approxi-
mately six weeks. Pursuant to a Form 16 agreement that was filed with
the Board, the employer paid compensation to claimant for the period of
time that she was away from work due to her injury. Upon her return to
work and the employer's cessation of compensation, her employer filed a
Form 19 supplemental memorandum agreement with the Board and it
was approved. The employee then was able to permanently return to
work and she received final payment of benefits in December 1977. The
employer filed a Form 20, a notice of final payment of compensation ben-
efits, with the Board on February 16, 1978.180

In April of 1980, the employee returned to the orthopedic surgeon who
had last treated her knee on December 5, 1977. Surgery was performed
thereafter on her knee and the employee was forced to cease work be-
cause of her knee problems. On February 28, 1981, the employee filed a
claim with the Board for permanent partial disability benefits to her
leg.

18'

The ALJ denied the claim on the basis of the two-year statute of limi-
tations, finding no intervening accident or fall since the initial injury to
the knee.182 The full Board, however, held that the Form 20 had been
filed 'prematurely' and remanded the claim to the ALJ for receipt of evi-
dence of an impairment rating. On remand the ALJ found fifteen percent
permanent partial disability to the employee's leg, and the Board adopted
this rating with an award of benefits in accordance with the rating.8 3 The
superior court affirmed the Board's award and the court of appeals
reversed. ' 4

The court agreed that the employee's disability resulted from a change
in condition.1 85 The statute of limitations for filing a claim began to run
on February 16, 1978, the date that the Form 20 was filed with the Board.
Since the employee's claim for a change in condition was filed on Febru-
ary 28, 1981, over three years after the date the Board was notified of her
receipt of final payment, her claim was barred.1'8

179. Id. at 108-09, 316 S.E.2d at 554.
180. Id. at 106-07, 316 S.E.2d at 552.
181. Id. at 107, 316 S.E.2d at 552-53.
182. Id. at 107, 316 S.E.2d at 553.
183. Id.
184. Id. at 109, 316 S.E.2d at 554.
185. Id. at 108, 316 S.E.2d at 553. A supplemental agreement, a Form 19, filed and ap-

proved by the Board is binding and must be given full effect. In this case, the Form 19
supplemental agreement was signed by the employer and claimant, filed on November 29,
1977, and approved on December 5, 1977. This was sufficient to show such change in condi-
tion to discontinue benefits under the original agreement to pay compensation. Id.

186. Id. at 109, 316 S.E.2d at 554.
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In Georgia-Pacific Corp. v. Sanders,' 7 the court of appeals held that
the employer's payment of medical benefits following notice of final pay-
ment, Form WC-20, to the state Board effectively tolled the two-year
statute of limitations for a change in condition claim for an injury occur-
ring prior to July 1, 1978.1"

The employee sustained a serious foot and ankle injury while working
for Georgia-Pacific on March 19, 1974, and underwent several surgical
procedures between 1974 and 1976. On September 23, 1976, the employee
was awarded a lump sum settlement based upon an eighteen percent loss
of use of his left leg. The employer filed with the Board a notice of final
payment on October 8, 1976, that notice representing final payment of
weekly benefits only.191 As required by law, the employer continued to
pay the employee's ongoing medical expenses. On October 12, 1976, the
employee left the employment of Georgia-Pacific and thereafter worked
with two subsequent employers before he once again became disabled on
June 4, 1981. By this time, the employee had developed additional
problems with his left heel. On September 15, 1981, the employee filed a
claim based on a change in condition, almost five years after the filing of
the employers's notice of final payment.'"

Claimant contended that the two-year statute of limitations"' did not
begin to run from the date of notice of final payment because the em-
ployer continued to pay medical expenses. The Board determined that
claimant was disabled and entitled to medical benefits, but denied weekly
benefits on the ground that the statute of limitations had run." 2 The su-
perior court disagreed.""

187. 171 Ga. App. 799, 320 S.E.2d 850 (1984).
188. Id. at 802, 320 S.E.2d at 852.
189. Id. at 801, 320 S.E.2d at 851.
190. Id. at 800, 320 S.E.2d at 850-51.
191. Id. at 801, 320 S.E.2d at 851. The statute of limitations applicable to the claimant's

claim was the one in existence prior to the 1978 amendment. See Hart v. Owens Illinois, 250
Ga. 397,297 S.E.2d 462 (1982). 171 Ga. App. at 801, 320 S.E.2d at 851.

192. 171 Ga. App. at 801, 320 S.E.2d at 852. The Board relied on former GA. CODE ANN. §
114-709 (Harrison 1977), which provides:

Upon their own motion before judicial determination or upon the application of
any party in interest on the ground of a change in condition, the State Board of
Workmen's Compensation may, not later than two years from the date that the
Board is notified that the final payment of a claim has been made pursuant to a
board order, review any award or any settlement made between the parties and
approved by the board and, on such review may make an award ending, diminish-
ing or increasing the compensation previously awarded or agreed upon, subject to
the maximum or minimum provided in this Title, and shall immediately send to
the parties a copy of the new award.

Id.
193. 171 Ga. App. at 801, 320 S.E.2d at 852. The superior court based its decision on
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The court of appeals, however, ruled that the payment of medical bene-
fits following the notice of final payment suspended the running of the
two-year statute of limitations concerning the change in condition claim.
While the date of notice of final payment and not the date of final pay-
ment is the date from which the statute begins to run, this does not mean
that the statute begins to run from a notice of 'final payment' of the
claim when final payment has not actually been made.1' The court relied
on Standard Accident Insurance Co. v. Skinner,"' in which that court
held that the two-year statute of limitations began to run upon notifica-
tion of the Board, unless the notification preceeded final payment, and
that final payment included payment of medical benefits."91 The effect of
this decision is startling.

Each time medical benefits are paid on a pre-1978 claim, and a Form
WC-4 marked 'final' is accordingly filed, the two-year statute of limita-
tions begins anew. The effect of this decision is that there is no statute of
limitations concerning a change in condition claim for a pre-July 1, 1978,
injury as long as the employer continues to pay medical benefits."'

The court of appeals, in its third decision during the survey period in-
terpreting pre-1978 claims, held, in Cedartown Nursing Home v. Dunn,'"'

that former Georgia Code Annotated section 114-709 did not provide
merely that the two-year statute of limitations for seeking a change in
condition automatically began to run from the date that a document de-
nominated as notification of final payment, for example, a WC-4 form,
was filed with the Board. That section provides that the two-year period
will commence running from the date that the Board is notified that the
final payment of the claim has been made pursuant to the Board order.
Upon this technical reading of the statute, the court of appeals held that
the filing of a notice did not begin the running of the two-year statute of
limitations.'"

General Ins. Co. v. Bradley, 152 Ga. App. 600, 263 S.E.2d 446 (1979), which held that the
two-year limitation contained in GA. CoDE ANN. § 114-709 (Harrison 1977), as existed prior
to the 1978 amendments, did not apply to a claim for additional medical benefits. 152 Ga.
App. at 603, 263 S.E.2d at 447.

194. 171 Ga. App. at 802, 320 S.E.2d at 852. An example of final payments being made is
payment of medical expenses.

195. 118 Ga. App. 288, 163 S.E.2d 321 (1968).
196. Id. at 290, 163 S.E.2d at 323.
197. Many pre-July 1, 1978, cases have been resurrected now, because under the Bradley

decision and by statute the employer is responsible for continuing the medical benefits as
long as medical treatment is related to the injury arising out of and in the course of employ-
ment. These medical benefits now toll the running of the statute of limitations and may
permit the employee to receive indemnity benefits based upon a change in condition claim.

198. 174 Ga. App. 720, 330 S.E.2d 905 (1985).
199. Id. at 722, 330 S.E.2d at 907.
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In Cedartown Nursing Home, the employee sustained an injury to her
knee on May 8, 1977. She received temporary total disability benefits un-
til she returned to work on October 31, 1977. She was paid reduced wages
upon her return to work and, therefore, received temporary partial disa-
bility income benefits. She was receiving those benefits on April 21, 1978,
when she sustained another injury, this time to her back. As a result of
her back injury, she began receiving temporary total disability income
benefits. 00

The employer filed a WC-4 Form with the Board on September 7, 1979
indicating that it was the final report with reference to the May 8, 1977
injury. The form noted that the employee had returned to work on April
27, 1978, the day before she had injured her back, and that the date of
her final weekly payment of benefits for her knee injury had been May
22, 1978. Significantly, the WC-4 Form provided no space for the em-
ployee's signature for the receiving of this final payment of benefits for
her knee injury.101 The WC-4 had been on file with the Board for more
than two years prior to the employee's initiation of the present preceed-
ing, in which she alleged a fifteen percent disability rating to her leg re-
sulting from her original knee injury of May 8, 1977.201 The court of ap-
peals decision in Moore Business Forms, Inc. v. Matthews appeared to
control this case.203

The ALJ ruled accordingly and held that the statute of limitations had
run because the application for permanent partial disability benefits had
been brought more than two years after the WC-4 final payment form
had been filed with the Board.3 '0 On appeal, the Board, as it had done in
Moore Business Forms, held that the WC-4 was filed prematurely be-
cause benefits due for the fifteen percent permanent partial disability rat-
ing had not been paid.2 0 5

The court of appeals distinguished Moore Business Forms and held
that-the filing of a unilateral WC-4 after July 1, 1978 was not sufficient to
terminate an employer's liability for workers' compensation benefits .2s
The court noted that former section 114-709 provided that the two-year
period would commence running from the date that the Board was noti-
fied that the final payment of a claim has been made pursuant to a board

200. Id. at 721, 330 S.E.2d at 906.
201. The old supplemental form agreement, Form 19, required the signature of the

employee.
202. 174 Ga. App. at 721, 330 S.E.2d at 906.
203. 170 Ga. App. 106, 316 S.E.2d 552 (1984).
204. 174 Ga. App. at 721, 330 S.E.2d at 906.
205. Id. at 723, 330 S.E.2d at 907.
206. Id. at 724, 330 S.E.2d at 908. In Moore Business Forms, the preliminary events took

place prior to July 1, 1978, whereas the WC-4 in the instant case was filed after July 1, 1978.
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order; thus, the employer's unilateral filing of a notice that final payment
had been made would not automatically terminate the employer's liability
for an injury as established by a previous award of workers' compensation
benefits.207 In Moore Business Forms, in which the court held that the
two-year statute had run after the filing of a WC-4, not only was a WC-4
form filed with the Board, but a Board-approved supplemental return to
work agreement, a Form-19, had been filed. This constituted a final
change in condition award by the Board that authorized an end to the
claimant's entitlement to compensation.'"

The court in Cedartown Nursing Home noted that no Board-approved
supplemental agreement authorizing discontinuation of compensation was
filed and no change in condition hearing was sought to secure an award
superseding the board's original order regarding the employee's knee in-
jury. Because of this, the final order of the Board regarding claimant's
knee injury had not been changed or modified and, therefore, the statute
of limitations had not begun to run.100

IX. PROCEDURE

A. Lump Sum Applications

In Johnson v. Atlanta Dairies Cooperative,1 " the court of appeals re-
viewed the application for a lump sum advance that had been approved
by the Board in the amount of $2,000. The employer and insurance car-
rier had appealed to the superior court on the basis that: (1) There was
no evidence to support the Board's determination; (2) the Board had
failed to make the necessary finding that the lump sum award was either
'for the best interest of the claimant to prevent extreme hardship' or 'es-
sential to the rehabilitation of the claimant'; and (3) despite the request
of the employer and insurance carrier, no hearing was held.2 1'

The superior court reversed the Board on the basis of the failure to
hear the issues formally. The court of appeals overruled Travelers Insur-
ance Co. v. Williams, 2 " and held that no formal hearing is necessary. It

207. Id. at 722, 330 S.E.2d at 907.
208. 170 Ga. App. at 108, 316 S.E.2d at 553.
209. 174 Ga. App. at 724, 330 S.E.2d at 908. The court indicated that Coggins Granite

Indus., Inc. v. Jones, 129 Ga. App. 886, 201 S.E.2d 646 (1973) governed this claim. 174 Ga.
App. at 724, 330 S.E.2d at 908. While the court's analysis may be sound, it ignores the
procedural change in 1978 after which Form 19 agreements ceased to exist. The 'replace-
ment' Form WC-2 does not require the signature of the employee nor approval of the board
and, hence, has never carried the weight of an award.

210. 172 Ga. App. 403, 323 S.E.2d 185 (1984).
211. Id. at 403, 323 S.E.2d at 185.
212. 109 Ga. App. 719, 137 S.E.2d 391 (1964).
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concluded that the Board is not required to set forth any specific findings
of fact, though the Board must find in granting a lump sum or an advance
that it is " 'for the best interest of the claimant to prevent extreme hard-
ship or is essential to the rehabilitation of the claimant.' ,,211 While this
finding must be based upon competent evidence, it is not necessary for
the Board to hold a formal hearing except in extraordinary circum-
stances.21 ' In the absence of a hearing, the Board may consider the appli-
cation upon verified documents, depositions, interrogatories, and affida-
vits.2'" The court indicated that it is within the discretion of the Board
whether or not a hearing is necessary and should be granted to preserve
fairness.2'

B. Settlements

Many settlements in workers' compensation cases include a provision
for open medical benefits for a set period of time. Those medical benefits
are restricted to further treatment as a result of the on-the-job injury. In
Aetna Casualty & Surety Co. v. Davis,'1 the settlement agreement in-
cluded a three-year period during which medical expenses would be paid
by the employer and insurance carrier for treatments received as a result
of the on-the-job injury. When a dispute arose concerning whether or not
surgery performed approximately six months after this settlement was re-
lated to the on-the-job injury, the employer and insurance carrier filed a
notice to controvert with the Board. Claimant filed suit in superior court
alleging breach of contract and tortious breach of contract. The trial
court dismissed the complaint on the basis of the exclusive-remedy doc-
trine. The court of appeals reversed.2 1

8

213. Id. at 720, 137 S.E.2d at 392 (quoting Mayor of Athens v. Cook, 104 Ga. App. 136,
121 S.E.2d 82 (1961)).

214. 172 Ga. App. at 404, 323 S.E.2d at 187.
215. Id. at 404, 323 S.E.2d at 186. The party opposing the application for a lump sum

award or advance must be afforded the opportunity to refute and rebut the moving party's
assertions. The court indicated that this includes the right to test credibility by cross-exami-
nation during the course of a deposition and the use of counter affidavits. Id.

216. Id. The court indicated only that the Board should order a hearing 'in extraordi-
nary circumstances' or 'on a proper showing.' It did not further define those terms. Id. at
404, 323 S.E.2d at 187.

217. 253 Ga. 376, 320 S.E.2d 368 (1984).
218. Id. at 376, 320 S.E.2d at 369. In Davis v. Aetna Casualty & Sur. Co., 169 Ga. App.

825, 314 S.E.2d 913 (1984), the court held that judicial enforcement of this settlement agree-
ment was premature because the compensability of the expenses submitted under the agree-
ment presented a factual question that must be resolved by the Board. The court, however,
did indicate that the civil action was a permissible alternative to seeking judicial enforce-
ment of the settlement agreement and held that the breach of contract claim and tortious
breach of contract claim were improperly dismissed. Id. at 826, 314 S.E.2d at 916.
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The supreme court held that the issue of whether the claim for further
medical expenses is related to the injury is within the purview of the
Board.2 1' The insurance carrier had followed the proper procedure, which
is to controvert a claim for open medical expenses under a stipulation and
agreement and to decline to pay those expenses until the Board deter-
mines whether or not the expenses are related to the injury. The supreme
court further held that the common-law remedy is barred because the
Workers' Compensation Act provides for penalties and punitive attor-
ney's fees if the insurance carrier refuses to make medical payments with-
out reasonable grounds.'2

C. Controverting a Claim after Sixty Days

The court of appeals decided three cases that concerned controverting
a claim after sixty days.2" On September 19, 1984, the court of appeals
decided Spiva v. Union County."' The employer and insurance carrier
paid claimant over $22,000 in weekly benefits before controverting the
entire claim twenty-three months after the employee's injury."' The em-
ployer and insurance carrier could controvert this claim pursuant to Offi-
cial Code of Georgia Annotated section 34-9-221(h) on the grounds of a
change in condition or newly discovered evidence. They asserted both."4

The court of appeals stated that the failure to controvert this claim for
twenty-three months did not prevent the employer and insurance carrier
from contesting the claim.2" It found no basis for the Board's finding of a
change in the 'status' of the employee, but it did find that there was

219. 253 Ga. at 377, 320 S.E.2d at 370.
220. Id. at 378, 320 S.E.2d at 371.
221. A notice to controvert a claim must be filed within 21 days of employer knowledge

of the injury pursuant to O.C.G.A. § 34-9-221(d) (Michie 1982 & Supp. 1985). Subsection
221(h), however, provides: "Where compensation is being paid without an award, the right
to compensation shall not be controverted except upon the grounds of change in condition
or newly discovered evidence unless notice to controvert is filed with the board within 60
days of the due date of first payment of compensation." Id. § 34-9-221(h). The 60 days
referenced in this subsection translates to 74 days from the date of employer knowledge.
The cases appear to be conflicting and leave this area of the law in a state of confusion.

222. 172 Ga. App. 151, 322 S.E.2d 351 (1984).
223. Id. at 151, 322 S.E.2d at 352.
224. Id. at 153-54, 322 S.E.2d at 353. The Board had accepted the assertion of a change

in the 'status' of the employee pursuant to O.C.G.A. § 34-9-104 (Michie 1982), although it is
submitted that the Board was simply trying to find some legal justification for denying this
claim that obviously did not arise out of and in the course of employment. Claimant was
injured when his own tractor overturned on him while he was plowing his garden on his
home property. This occurred on a Saturday during which time he was performing no ser-
vices for his employer, though he was paid on that date as if he had worked. 172 Ga. App. at
151, 322 S.E.2d at 352.

225. Id. at 152-53, 322 S.E.2d at 353.
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newly discovered evidence. The court held that the insurer was thwarted
in its opportunity prior to the payment of benefits to discover all of the
evidence and that the evidence presented at this hearing, therefore, was
"newly discovered. '2 2' That was true despite the fact that his evidence
was well known to the employer who is regarded under the law as the
alter-ego of the insurance carrier. The court discarded the alter-ego
maxim with the declaration that it could have no application when an
employer misleads the insurer and effectively misdirects the insurer so
that it would not ascertain the actual facts before the first payment of
benefits was made.22 7

On October 31, 1984, the court of appeals decided Southeastern Alumi-
num Recycling, Inc. v. Rayburn,2 28 and again reviewed Official Code of
Georgia Annotated section 34-9-221(d) and (h). The employer and insur-
ance carrier did not pay claimant initially. Later they did pay him $836,
without an award, which represented seven weeks of workers' compensa-
tion income benefits at $110 per week and $66 in penalties for the first
four benefit weeks pursuant to section 34-9-221(e). Shortly thereafter
they controverted the entire claim.2 29

The Board held .that the employer and insurance carrier had failed to
file a timely notice to controvert pursuant to section 34-9-221(d).23 The
employer and insurance carrier contended, however, that they had the
right to controvert the claim pursuant to section 34-9-221(h) because they
had paid compensation to claimant without an award.2 1 The court of ap-
peals held that the notice to controvert, indeed, was filed timely, even
pursuant to section 34-9-221(h). The court ruled that if an employer has
paid all of the accrued income benefits without an award, including pen-
alties provided for any late payment, and continued to make the periodic
benefit payments pursuant to section 34-9-221(e), then the employer is
entitled to controvert the worker's right to compensation under section

226. Id. at 153, 322 S.E.2d at 353-54. See Anderson v. Araguel, Sanders & Co., 163 Ga.
App. 610, 295 S.E.2d 750 (1982), in which the court strictly interpreted the newly discovered
evidence standard and found that knowledge of the employer, indeed, was knowledge of the
insurance carrier under the alter-ego theory. Id. at 612-13, 295 S.E.2d at 753. The court in
Spiva did not overrule Anderson though, as a practical matter, the factual circumstances
were extremely similar and different results were reached.

227. 172 Ga. App. at 153, 322 S.E.2d at 354.

228. 172 Ga. App. 648, 324 S.E.2d 194 (1984).
229. Id. at 648, 324 S.E.2d at 195.
230. Id. at 649, 324 S.E.2d at 196. In fact, they had failed to file timely notice. That

subsection requires a notice to controvert within 21 days of employer knowledge. The em-
ployer had knowledge of the injury on the date it occurred on June 19. The notice to contro-
vert was filed on September 9. Id. at 648, 324 S.E.2d at 195.

231. Id. at 648, 324 S.E.2d at 195.
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34-9-221(h).2 3 2 Here, however, the employer and insurance carrier paid an
accrued amount that included seven weeks of benefits and only four
weeks of penalties.

The court held that if any income benefits payable without an award
are not paid within fourteen days after becoming due, then the fifteen
percent penalty shall be added to all of the accrued income benefits. 33

Hence, of the seven weeks of benefits owed, the last two of those would
not have been beyond the fourteen day limitation, but the fifteen percent
penalty is to be applied to the entire accrued amount of benefits. As the
employer and insurance carrier had not paid penalties for all seven weeks,
the notice to controvert was not valid.2 3

Three weeks later on November 21, 1984, the court of appeals decided
Cagle's, Inc. v. Kitchens.2 3

" The court took the decision in Spiva one step
further. Here, the employer filed a notice to controvert seven days after
the seventy-four-day time period set forth in section 34-9-221(h). 3 ' Be-
cause of that tardiness and the fact that the notice to controvert did not
allege that it was based upon a change in condition or newly discovered
evidence, 23 7 the Board held that the employer and insurer could not con-
trovert the claim, notwithstanding the Board's finding that the disability
was not the result of an accident arising out of and in the course of the
claimant's employment.2

The superior court agreed, but the court of appeals reversed. It relied
upon Raines & Milam v. Milam"39 to conclude that neither subsection (h)
nor subsection (d) is to be regarded as a statute of limitation. If an em-
ployer and insurance carrier fail to comply with either of those, then
there are sanctions for such noncompliance in the form of punitive attor-
ney's fees, but the right to controvert the entire claim is not barred.*
This decision simply deletes subsection (h) from the code. If a notice to
controvert is not timely filed within sixty days, then it obviously has not
been filed within the first twenty-one days pursuant to subsection (d).
Hence, an employer and insurance carrier can controvert an entire claim
at any time within or without the sixty-day provision. The risk for doing
so on an unreasonable basis is punitive attorney's fees.

These cases simply cannot be read consistently. The court in Spiva

232. id. at 649, 324 S.E.2d at 196.
233. Id. at 650, 324 S.E.2d at 196.
234. Id.
235. 172 Ga. App. 698, 324 S.E.2d 550 (1984).
236. See supra note 221.
237. These are the two prerequisites pursuant to O.C.G.A. § 34-9-221(h) (Michie 1982 &

Supp. 1985).
238. 172 Ga. App. at 699, 324 S.E.2d at 550.
239. 161 Ga. App. 860, 289 S.E.2d 785 (1982).
240. 172 Ga. App. at 699, 324 S.E.2d at 551.
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went to considerable lengths to find 'newly discovered evidence' in order
to comply with the provisions of subsection (h). The court in Rayburn
interpreted subsection (h) very strictly. In Kitchens, the court readily ac-
knowledged that there was no newly discovered evidence in the case nor
was there any change in condition so it dispensed with subsection (h)
altogether.

2 41

D. Stipulations at Hearing

In Food Giant, Inc. v. Brown,242 the court considered the effect of a
stipulation made at the hearing in open court. Both parties stipulated
that claimant's disability from July 5, 1980, through April 19, 1981, was
caused by a noncompensable injury2 43 The full Board nonetheless di-
rected the employer to recommence weekly benefits beginning August 4,
1980. It held that the stipulation in open court did not have to be ac-
cepted as a fact and that the stipulation was in conflict with the evi-
dence.2 44 The court of appeals held that the stipulation entered into be-
tween the parties in open court was conclusive so as to preclude the
introduction of contradictory evidence. To rule otherwise would work an
injustice upon the employer that had prepared its case on the basis that
the stipulation was binding.24

E. Penalties on Appeal

In Butlerhouse Maintenance Co. v. Greeson,'4 6 the superior court
found that the appeal from the full Board was frivolous in nature and
intended for delay purposes only. Pursuant to Official Code of Georgia
Annotated section 5-3-31,241 the superior court assessed additional dam-

241. If there can be any reconciliation of these cases it is that Spiva and Kitchens
presented factual situations that were obviously not compensable. In Spiva the court
avoided an age old maxim of alter-ego in order to comply technically with subsection (h)
and in Kitchens, the court could not even justify that, so it disregarded subsection (h) alto-
gether. The court acted in both cases in order to avoid an injustice. In Rayburn, there was
no injustice of an employee receiving benefits to which he was not entitled. Hence, there was
no need to interpret subsection (h) in the same fashion, but rather the code section was
interpreted strictly in favor of the employer.

242. 174 Ga. App. 485, 330 S.E.2d 183 (1985).
243. Id. at 485, 330 S.E.2d at 186.
244. Id. at 486, 330 S.E.2d at 184. The employer appealed the decision of the full Board

to the Superior Court of DeKalb County. The court remanded to the Board to consider the
effect of the stipulation of the parties. The Board specifically held in regard to that remand
that the stipulation was not binding and because it was in conflict with the evidence, it was
rejected. The Board adhered to its initial decision. Id. at 485-86, 330 S.E.2d at 184.

245. Id. at 486, 330 S.E.2d at 184.
246. 174 Ga. App. 637, 331 S.E.2d 46 (1985).
247. O.C.G.A. § 5-3-31 (Michie 1982 & Supp. 1985) provides: "If upon the trial of any
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ages against the appellants in the amount of twenty-five percent of the
award.2 48 The court of appeals held that section 5-3-31 applies only to
appeals that are de novo investigations by the superior court and that
appeals from the state Board are not de novo reviews. 4 s Hence, the supe-
rior court, when acting in the appellate capacity of section 34-9-105, can-
not impose a penalty prescribed by section 5-3-31.2so

X. NOTICE

In Dugger v. North Brothers Co.,'" the court of appeals made several
important determinations concerning what constitutes notice to the em-
ployer pursuant to Official Code of Georgia Annotated section 34-9-80.11,
The employee argued that because the employer had notice of claimant's
poor health from the day that he stopped working, this constituted no-
tice. The court of appeals ruled that this was not sufficient notice to the
employer.253 The employee had been working for the employer for thirty-
five years in the asbestos trade. In October of 1979, claimant was told by
his physician that he had contracted asbestosis that had rendered him
totally disabled. Claimant asserted that he had become totally disabled
on October 9, 1979, and that the employer had notice of claimant's condi-
tion by virtue of claimant's general poor health on July 25, 1979, the last
day claimant worked for the employer. The ALJ held that claimant was
not entitled to receive workers' compensation benefits because he failed
to give the requisite thirty-day notice.2 ' The full Board found notice and
awarded benefits. The superior court reversed and sided with the ALJ .2s

The court of appeals also declined to equate the employer's knowledge
of the general poor state of the employee's health on his last working day
with fulfillment of the notice requirements of section 34-9-80. It noted
that an employer's knowledge of an accident cannot be presumed, but
must be proven by the claimant.2s The court recognized that notice pur-

appeal it shall appear to the jury that the appeal was frivolous and intended for delay only,
they shall assess damages... for such delay." Id.

248. 174 Ga. App. at 637-38, 331 S.E.2d at 48.
249. Id. at 639, 331 S.E.2d at 48.
250. Id. at 639, 331 S.E.2d at 49.
251. 172 Ga. App. 622, 323 S.E.2d 907 (1984).
252. Id. at 624-25, 331 S.E.2d at 908-09. O.C.G.A. § 34-9-80 (Michie 1982 & Supp. 1985)

requires that the employee must give the employer timely notice of the accident within 30
days after the accident.

253. 172 Ga. App. at 624, 323 S.E.2d at 909.
254. Id. at 622, 323 S.E.2d at 907.
255. Id. at 623, 323 S.E.2d at 908.
256. Id. at 624, 323 S.E.2d at 909. See also Schwartz v. Greenbaum, 138 Ga. App. 695,

227 S.E.2d 479 (1976).
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suant to the act must put the employer on notice of the accident that
ultimately serves as the basis for the claim. The court recognized that if
knowledge of general below average health is held to constitute the notice
requirement of section 34-9-80, an employer would be reluctant to hire
anyone not in excellent health. " ' The court succinctly summarized the
law, holding that an accurate interpretation of this code section requires
the employer to have notice or knowledge of the disablement itself. Since
the employer's knowledge of claimant's 'below average' health was not
knowledge of disablement, and claimant did not notify his employer of
his disablement until after nine months, the court of appeals declined to
grant claimant disability benefits.2 "

XI. LEGISLATIVE CHANGES

A detailed proposal by the Governor's study committee on workers'
compensation was transformed into a comprehensive legislative package
that wound its way through the legislature. After surviving a number of
minor changes in the Senate, it was subjected to a sterner test in the
House. It eventually passed both houses on the day the legislature re-
cessed, and went into effect on July 1, 1985.

A. Temporary Total Disability Benefits

These benefits had been at $135 since November 1, 1982. For accidents
occurring on or after July 1, 1985, benefits have risen to $155 per week.
Effective July 1, 1986, they will be raised to $175.29

B. Temporary Partial Disability Benefits

The ceiling here had been $80 since 1978. The maximum is now $104
and will be raised, effective July 1, 1986, to $117.20

C. Permanent Partial Disability Benefits

The schedule of benefits underwent three changes. Loss of hearing to
one ear, caused by trauma, previously had a maximum of sixty weeks.
That has been changed to seventy-five weeks. Loss of vision to one eye
previously had a maximum of 125 weeks and that has been changed to
150 weeks. Disability to the body as a whole has been reduced from 350

257. 172 Ga. App. at 625, 323 S.E.2d at 909.
258. Id.
259. 1985 Ga. Laws 735 (codified at O.C.G.A. § 34-9-261 (Michie 1982 & Supp. 1985)).
260. 1985 Ga. Laws 735 (codified at O.C.G.A. § 34-9-262 (Michie 1982 & Supp. 1985)).
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weeks to 300 weeks.216

D. Death Benefits

There were a number of changes in regard to death benefits. The allow-
ance for funeral expenses has risen from $1,500 to $5,000. The 400-week
limitation for death benefits has been removed. This is a most significant
change. Previously, the value of a death case when the deceased had mi-
nor dependents could be assessed at $54,000 plus $1,500 for funeral ex-
penses. That is no longer the case. There is a dollar limitation in regard
to a sole surviving spouse if there is no other dependent for one year or
less after the death of the employee. That previously had been the case,
but the dollar limitation had been $32,500. It is now $65,000. If this par-
ticular provision does not apply because of the existence of dependents
for more than one year, the computation would be quite different. First,
the minor dependents would be entitled to those benefits during depen-
dency. Second, the dependency of the spouse may extend 400 weeks or to
age sixty-five, whichever is greater.2 6 2

E. Dependents in Death Cases

The definition of child has been amended in regard to stepchildren,
legally adopted children, posthumous children, and acknowledged illegiti-
mate children. The word 'dependent' has been placed before these catego-
ries. Previously, a child of the employee under age eighteen was conclu-
sively presumed to be a dependent. That is still the case, but this
category has been extended to include those over age eighteen who are
"enrolled full time in high school."0 3 It also will include a child who is
under the age of twenty-two and is a full time student or the equivalent
in good standing enrolled in a post-secondary institution of higher
learning.

26 4

In 1980, the supreme court, in INA v. Russell,"" declared that the dif-
ference in the conclusive presumption as between husbands and wives
was unconstitutional as violative of the equal protection clause because of
the disparity in these standards between spouses.2 6 The legislature
passed up four opportunities to amend this provision since that decision
before it was amended in 1985.67 Now, the conclusive presumption will

261. 1985 Ga. Laws 736 (codified at O.CG.A. § 34-9-263 (Michie 1982 & Supp. 1985)).
262. 1985 Ga. Laws 729 (codified at O.C.G.A. § 34-9-13 (Michie 1982 & Supp. 1985)).
263. 1985 Ga. Laws 728 (codified at O.C.G.A. § 34-9-13 (Michie 1982 & Supp. 1985)).
264. 1985 Ga. Laws 728 (codified at O.C.G.A. § 34-9-13 (Michie 1982 & Supp. 1985)).
265. 246 Ga. 269, 271 S.E.2d 178 (1980).
266. Id. at 271, 271 S.E.2d at 181.
267. 1985 Ga. Laws 728 (codified at O.C.G.A. § 34-9-13 (Michie 1982 & Supp. 1985)).
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be as specified in the following language:

A wife or husband who had not voluntarily abandoned her or his spouse
at the time of the accident resulting in the death of the spouse, except
that, if the surviving spouse was employed for a period of 90 days next
prior to the accident which resulted in the death of the deceased em-
ployee, the presumption of total dependence shall be rebuttable.""

Just what this last clause will actually mean remains to be seen. The the-
ory most likely to be asserted from the standpoint of the employer is par-
tial dependency based upon a percentage of contributions of the surviving
spouse to the whole family income.

Two other significant changes in regard to a spouse's recovery of depen-
dency benefits were passed. A spouse's dependency upon a deceased em-
ployee shall terminate not only with his or her remarriage but with "co-
habitation in a meretricious relationship . . . in which persons of the
opposite sex live together continuously and openly in a relationship simi-
lar or akin to marriage, which relationship include either sexual inter-
course or the sharing of living expenses." 9 Again, the dependency of a
spouse shall terminate at age sixty-five or after payment of 400 weeks of
benefits, whichever is greater.

F. Fourteen-Day Due Date

The amendment to the law in 1978 was written so that income benefits
became due on the fourteenth day after the employer had knowledge, but
there was no penalty for late payment until fourteen days after income
benefits became due. This actually built in a twenty-eight-day period
before benefits had to be paid without threat of a penalty. That has now
been changed. Official Code of Georgia Annotated section 34-9-221(e), as
amended, now provides for the penalty provision at the same time that
benefits become due. Hence, if income benefits payable without an award
are not paid within fourteen days after employer knowledge, which is the
same time as the due date, then the penalty provision will be
applicable.2"

G. Five-Year Statute

There is now an automatic dismissal provision for those applications
for hearings that are growing cobwebs in the Board archives. This provi-
sion requires automatic dismissal if no hearing is conducted for a period
of five years upon any application for a hearing. It applies to applications

268. O.C.G.A. § 34-9-13 (Michie 1982 & Supp. 1985).
269. Id.
270. 1985 Ga. Laws 734 (codified at O.C.G.A. § 34-9-221 (Michie 1982 & Supp. 1985)).
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for hearings on or after July 1, 1985.271

H. Group Benefits

The legislature has attempted to deal with the windfall benefits to a
claimant in Watkins Memorial Hospital v. Chadwick.72 The court ruled
that when a group insurance carrier paid medical benefits on behalf of an
employee under a group policy, and the claim is later determined to be a
workers' compensation claim, then the Board has no authority to order
the workers' compensation carrier to reimburse the group insurance car-
rier.2 73 The equivalent of those medical expenses must be paid directly to
the employee.

2 74

That would mean that the employee would have the benefit of the
medical treatment afforded by the group carrier and would be paid the
cost of that medical treatment by the workers' compensation insurance
carrier. The legislature has provided at least one means for curing this
injustice. Official Code of Georgia Annotated section 34-9-206 gives the
Board jurisdiction over a group insurance carrier or other health care pro-
vider who covers the cost of medical treatment for a person who subse-
quently files a workers' compensation claim.2 7 5 Under those circum-
stances, the health care provider may give notice in writing to the Board
at any time during the pendency of the proceedings before the Board and
such provider becomes a party at interest. If the Board determines that
the workers' compensation claim is valid, then the Board is authorized to
order the employer or workers' compensation carrier to repay the group
insurance carrier or other health care provider the funds it has expended
for the claimant's medical treatment, provided, of course, that the em-
ployer and its workers' compensation insurance carrier are liable for such
medical treatment.276

I. Rehabilitation

Vocational rehabilitation was previously contained within the overall
medical section. It has now been deleted from the medical section and set
forth in an entirely new section, Official Code of Georgia Annotated sec-
tion 34-9-200.1.277 Much of the language previously contained in regard to
rehabilitation has been retained. The term 'vocational' has been deleted

271. 1985 Ga. Laws 730 (codified at O.C.G.A. § 34-9-100 (Michie 1982 & Supp. 1985)).
272. 171 Ga. App. 446, 319 S.E.2d 876 (1984).
273. Id. at 446-47, 319 S.E.2d at 877-78.
274. See supra note 111 and accompanying text.
275. O.C.G.A. § 34-9-206 (Michie Supp. 1985).
276. Id.
277. 1985 Ga. Laws 731 (codified at O.C.G.A. § 34-9-200.1 (Michie Supp. 1985)).
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in order to emphasize the overall scope of rehabilitation benefits. A
twenty-six week limitation on rehabilitation benefits has been added, but
the usual escape language has been included to allow the Board to extend
this period if an extension appears likely to restore the employee to suita-
ble employment.

Another change in this area is that the Board itself shall make an as-
sessment of the rehabilitation needs of an injured employee within forty-
five days of notification of injury.2 8 The Board will notify all parties, and,
upon notification, the employer or insurer shall have fifteen days to ap-
point a rehabilitation supplier or give reason why it feels rehabilitation is
not necessary. Naturally, if the employer or insurer fails to respond
within fifteen days, then the Board shall appoint a rehabilitation supplier
at the expense of the employer or insurer. The employer, insurer, or em-
ployees can petition the Board at any time for the appointment of a reha-
bilitation supplier.

The legislature has added a penalty against the employee's attorney for
failure to cooperate with the rehabilitation supplier if the failure to coop-
erate hinders the restoration of the employee to suitable employment.
This penalty would be in the form of suspension or reduction of attor-
ney's fees.27'

278. O.C.G.A. § 34-9-200.1 (Michie Supp. 1985).
279. Id,
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